(@) The delivery of the advertised
sroduct which is defective, unusable or
impractical for the purpose represented
or implied in the advertisement. (Guide

= Sales of advertised wmerchandise,

¢ the advertsed merchandise do not

o the existence of a bait and switch

It has been determined that, on

. ne. this is & mere incidental byproduct
o (undamental plan and ls intended to
aura of legttimacy to the overall

thing contained in these Guides re-

1y party subject to a Commission
d desist order or stipulation from
¢ with the provisions of such
tipulation. The Guldes do not
tute a finding in and will not affect
position of any formal or informal
ore the Commission.

Adopted: November 24, 1959,
By direction of the Commission,
par) JosepH W. SHEA,
Secretary.

67-13109; Piled, Nov: 7, 1967
8:47 am.)
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PART 239—GUIDES AGAINST DECEP-
TIVE ADVERTISING OF GUARAN-
TEES

The following guldes were adopted by
the Federal Trade Commission \April 26,
1560 for the use of its stafl in evaluation
of the advertising of guarantees. They

re released to the public In the in-
erest of education of the businessman
and the consumer and to obtain volun-
v, simultaneous, and prompt coopera-
on by those whose practices are subject
jurisdiction of the Federal Trade
nmission,

I'he guldes enumerate the major prin-
ciples applicable to the advertising of
Euarantees although they do not purport
0 be all-inclusive and do not attempt
to ‘efine the exact border lines between
lcvv::'._ni.-.uce with and violation of the

The Federal Trade Commission Deci-
‘ons, upon which these guides are based,
ndicate that the major difficulty with
Hls iype of advertising has been the

)
!
th
fallure to state adequately what the
Fuirantee is, Concerning this, an appel-
late court stated: “Ordinarily the word,
Euarantes, or warrantee, is incomplete
tniess 1t 15 used in connection with other
pinnatory words. To say a * * *
ct] or other subject {5 guaranteed
ningless. What is the guarantee?
‘swer Lo this question gives mean-
the word, ‘guaranteed.”
¢ culdes have application not only
‘iarantees” but also to “warranties”,
Purported “guarantees” and “war-
tes', and to any promise or repre-
ition In the nature of a “guarantes”
Warranty",
‘ersary actions against those who
‘e In deceptive advertising of guar-
and whose practices are subject to
poom sslon Jurisdiction are brought un-
pe !he Federal Trade Commission Act
19 US.C, sees, 41-58) . Section 5 of the

RULES AND REGULATIONS

Act declares unlawful “unfair methods
of competition in commerce and unfair
or deceptive acts or practices in
commerce”.

Sec.

239.0
2391
239.3
2303

Determining violations,

Guarantees in general.

Prorata adjustment of guarantees,

“Satisfaction or Your Money Back"
representations.

Lifetime guarantees,

Savings guarantees.

Guarantees under which the guar-
antor does not or cannot perform.

2397 Guarantee as a misrepresentation,

AvutnHontry; The provisions of this Part 239

issued under secs. 5, 6. 38 Stat. 710, as
amended, 721; 15 US.C. 45, 46.

£ 239.0 Determining violations,

In determining whether terminology
and direct or implied representations
concerning guarantees, however made,
f.e, In advertising or otherwise, in con-
nection with the sale or offering for sale
of a product, may be in violation of the
Federal Trade Commission Act, the fol-
lowing general prineciples will be used:

§ 239.1 CGuarantees in general.

In general, any guarantee in advertis-
Ing shall clearly and conspicuously dis-
close— '

(a) The nature and extent of the
guarantee, 'This includes disclosure of—
product is guaranteed,

(1) What product or part of the
~eeduet Is guaranteed,

(2) WhAat ChRiaw s wis Ur PrANET}Heg
of the designated product or part thereof
are covered by, or excluded from, the
guarantee,

(3) What is the duration of the
guarantee,

(4) What, If anything, any one claim-
ing under the guarantee must do before
the guarantor will [ulfill his obligation
under the guarantee, such as return of
the product and payment of service or
labor charges: and

(b) The manner in which the
guarantor will perform. This consists
primarily of a statement of exactly what
the guarantor undertakes to do under the
guarantee. Examples of this would be
repair, replacement, refund. If the
guarantor or the person recelving the
guarantee has an option as to what may
satisfy the guarantee this should be set
out; and

(¢} The identity of the guarantor. The
identity of the guarantor should be
clearly revealed in all advertising, as well
as In any documents evidencing the guar-
antee, Confusion of purchasers often
occurs when it is not clear whether the
manufacturer or the retailer is the
guarantor. (Guide 1.)

§239.2 Prorata adjustment of guaran-
lees.

2394
239.5
2398

(8) Many guarantees are adjusted by
the guarantor on a prorata basis. The
advertising of these guarantees should
clearly disclose this fact, the basis on
which they will be prorated, e.g., the
time for which the guaranteed product
has been used, and the manner in which
the guarantor will perform.

15541

(b) If these guarantees are to be ad-
Justed on the basis of & price other than
that paid by the purchaser, this price
muld be clearly and conspicuously

Ezample: “A" sells a tire with list price of
848 to “B" for $24, with a 12 months guar-
antee. After 6 months use the tire proves
defective. If “A™ adjusts on the basis of the
price “B" pald, 24, “B" will only have to pay
one-half of $24, or §12, for a new tire. It “A™
instead adjusts on the basls of list price,
“B” will owe one-half of $48, of $24, for o
new tire, The guarantor would be required
to disclose here the following: That this was
a 12 months guarantee, that a list price of
248 would be used in the adjustment, that
there would be an adjustment on the basis
of the time that the tire was used, and that
he would not pay the adjusted amount in
cash, but would make an adjustment on a
new tire.

Nore: Guarantees which provide for an
adjustment based on a fictitious st price
should not be used oven where adequate din-
closure of the price used is made. (Guide 2.)

§239.3 “Satisfaction or Your Money
Buek™ representations.

(a) “Satisfaction or Your Money
Back”, “10 Day Free Trial", or similar
representations will be construed as a
guarantee that the full purchase price
will be refunded at the option of the
purchaser.

(b) If this guarantee is subject to any
conditions or limitations whatsoever,
they shall be sef forth as provided for in
§239.1.

Coomple: A rose bush is advertisod under
the represeuiation “Satisfaction or Your
Money Back", The guarsntor requires return
of the product within 1 year ol purohase date
bafore he will make refund. These mits
tions, Le, "return” and “time" shall be
clearly and consplouously disclosed in the ad.
(Guide 2.)

§ 2394 Lifetime guarantees,

If the words “Life”, “Lifetime”, or the
like, are used in advertising to show the
duration of a guarantee, and they relate
to any life other than that of the pur-
chaser or original user, the Hfe referred
to shall be clearly and conspicuously
disclosed.

Exampie: "“A" advertisad that his carburetor
Was guaranteed for life, whereas his guar-
antee ran for the life of the car in which the
carburetor was originally Installed. The ad-
vertisement Is ambiguous and deceptive and
should be modified to disclose the “life” re-
ferred to, (Guide 4.)

§ 239.5 Savings guarantees.

(a) Advertisements frequently con-
tain representations of guarantees that
assure prospective purchasers that sav-
ings may be realized {n the purchase of
the advertiser's products.

(b) Some typical advertisements of
this type are “Guaranteed to save you
50%", “Guaranteed never to be under-
sold”, “Guaranteed lowest price in town".

(¢) These advertisements should in-
clude a clear and conspleuous disclosure
of what the guarantor will do if the sav~
ings are not realized, together with any
time or other limitations that he may
impose.
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Example: "Guaranteed lowest price In
town" might be accompanied by the follow-
ing disclosure: “If within 30 days from the
date that you buy a sewing machine from
me, you purchase the identical machine in
town for less and present a receipt therefor
to me, I will refund your money",

Nore: The above guarantees may con-
stitute aflirmative representations of fact and,
in this respect, are governsd by § 230.7.
(Guide 5.)

§ 239.6 Guarantees under which the
guarantor does not or cannot per-
form.

(a) A seller or manufacturer should
not advertise or represent that a product
15 guaranteed when he cannot or does not
promptly and serupulously fulfill his ob-
ligations under the guarantee,

(b) A specific example of refusal to
perform obligations under the guarantee
is use of “Satisfaction or your money
back” when the guarantor cannot or does
not intend promptly to make full refund
upon request. (Guide 6.)

§ 239.7 Cuarantee as a misrepresenta-
tion.

Guarantees are often employed in such
a manner as to constitute representa-
tions of material facts. If such is the case,
the guarantor not only undertakes to per-
form under the terms of the guarantee,
but also assumes responsibility under the
law for the truth of the representations
made,

Ezample 1: “Guaranteed for 25 months”
applied to a battery I7 3 representation that
the battery el normally be expected to last
for 56 months and should not be used in con-
nection with a battery which can normally
be expected to last for only 18 months.

Example 2: “"Guaranteed to grow balr or
money back” is a representation that the
product will grow hair and should not be
used when in fact such product is incapable
of growing halr.

Ezample 3! “Guarantecd lowest prices In
town” is a representation that the adver-
tiser's prices are lower than the prices
charged by all others for the same products
in the same town and should not be used
when such 1s not the fact.

Example 4: "We guarantee you will earn
8500 a month” is & representation that
prospective employees will earn & minimum
of 8500 each month and should not be used
unless such Is the fact. (Gulde 7.)

Nothing contained in these Guides re-
lieves any party subject to a Commission
cease and desist order or stipulation from
complying with the provisions of such
order or stipulation. The guides do not
constitute a finding in and will not
affect the disposition of any formal or
informal matter before the Commission.

Adopted: April 26, 1960.
By direction of the Commission.

[sEAL] Josera W, SHEA,
Secretary.

[F.R. Doec. 67-18200; Filed, Nov. 7, 106T;
8:48 am.)
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PART 240—GUIDES FOR ADVERTIS-
ING ALLOWANCES AND OTHER
MERCHANDISING PAYMENTS AND
SERVICES; COMPLIANCE WITH SEC-
TIONS 2(d) AND 2(e) OF THE CLAY-
TON ACT, AS AMENDED BY THE
ROBINSON-PATMAN ACT

These guldes were adopted by the Fed-
eral Trade Commission on May 19, 1960
and revised on January 31, 1987,

What the guides are meant to do.
These guldes can be of great value to
businessmen who want to avold violat-
ing the laws against giving or receiving
improper promotional allowances, in-
cluding advertising or special services,
for promoting products. The guldes will
make possible a better understanding of
the obligations of sellers and their cus-
tomers in joint promotional activities,

The Commission's job i5 to obtain com-
pliance with these laws. It has a duty to
move against violators. However, as an
administrative agency, the Commission
believes the more knowledge business-
men have with respect to the laws en-
forced by the Commission the more
likelihood there is that compliance with
the laws will be obtained.

For the Commission to do its job prop-
erly and for business to stay out of legal
trouble requires that every effort be made
to give individual businessmen a better
understanding of these laws. This, ‘of
course, does not mean that a business-,
man must hecome o Tooat _ L%, out 1t
wilt nelp hfm—and the Commission’s law
enforcement efforts—if he has a good
general knowledge of what he can and
cannot do in the fleld of promotional
allowances.

If a businessman knows what the legal
pitfalls are he can steer his business
policies to avold them. Furthermore,
such knowledge is most useful in deter-
mining when competitors are trying to
use illegal methods. In other words, it
pays for a businessman to know what his
rights are as well as his obligations.

These guides are designed to be both
practical and understandable. They con-
tain carefully considered suggestions, or
general rules of thumb, which business
will find very useful in preventing unin-
tentional violations. They highlight the
requirements of law and offer means for
complying with it without any attempt
to suggest ways for skirting along the
borderline between what is legal and
fllegal.

What they are not meant to do. It
should be made clear too that the Guides
are not meant to do several things:

(a) They are not meant to cover every
situation. Decided cases dealing with un-
usual situations are not covered. Nor are
situations which have not been con-
sidered by the Commission or the courts.

(b) They are not meant to tell how
to skirt illegality. Clever people can un-
doubtedly devise practices not men-
tioned in the guides, but they may still
violate the law.

(c) They are not a substitute for sound
legal advice,

(d) They do not offer either new in.
terpretations of law or change or ameng
the laws as determined by the Comimijs.
slon or the Courts. They should be read
as a nontechnical explanation of what
the law means, not as & legal restate.
ment.

What the law covers generally. The
Robinson-Patman Act is an amendment
to the Clayton Act. It is directed at
preventing competitive inequalitics that
come from certain types of discrimina-
tion by sellers in interstate commerce
Sections 2 (d) and (e) of the Act deal
with discriminations in the field of pro-
motional services made avallable to pur.
chasers who buy for resale. Where the
seller pays the buyer to perform the ser.
vice, section 2(d) applies. Where the
seller furnishes the service itself (o the
buyver, section 2(e) applies. Both sec-
tions require a seller to treat his compet-
ing customers on proportionally equal
termas.

Other law. covered. In two places, the
Guldes go beyond sections 2 (d) and (e):

(a) A seller who uses a promotiona
scheme to cover a price diserimination
by paying for services that are not ren-
dered may thereby violate section 2(n)
of the Clayton Act, as amended by the
Robinson-Patman Act. (See §240.11)

(b)Y A customer who improperiy re-
ceives payments, services or facilities
may thereby violate section 2(1) of the
Clayton Axt, as amended by the Robin-
son-Pitinan Act, or section 5 of the Fed-
eral Trade Commission Act, (See § 210,11
and § 240.16)

Sec,
240.1
2402
2403
2404
240.5
240.8
2407
2408
2409
240,10
240.11

When does the Inw apply?

Who ia a seller?

Who 1s a customer?

What is Interstate commerce?

What are services or facilities?

Need for a plan.,

Proportionally equal terms.

Seller’s duty to inform.

Covering all competing customers.

Need to understand terms.

Checking customer’s use of par-
ments,

Competing customers,

Indirect payments, ]

Meoting competition In good falil

240.14 Cost justifieation.

240.16 Customer's liability.

Aurnonrry: The provisions of this P
Issued under socs, 5, 6, 38 Stat. 719, as ament-
ed, 721; 15 US.CO. 45, 46: 49 Stat. 1520
U.8.C. 13, as amended.

§240.1 When does the law apply?

Sections 2 (d) and (e) apply to a seller
of products in interstate commerce, if be
either (a) pays for services or facllities
furnished by his gustomers in connector
with the distribution of his producis
(section 2¢(d)), or (b) furnishes such
services or facllities to his customers
(section 2(e) ). (Guide 1.)

§ 240.2 Who is a seller?

“Seller” includes anyone who st
products for resale, with or without fur-
ther processing. Selling corn syrup (0 8
candy manufacturer is an example of &
sale for resale with processing (Guide 2

240,12
240.13
240.14
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