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paragraph (a) of this section, by the use
of one or more by the following means:

(A) Providing a copy of the written
warranty with every warranted con-
sumer product; and/or

(B) Providing a tag, slgn, sticker,
label, decal or other atfachment to the
product, which contains the full text of
the written warranty; and/or

(C) Printing on or otherwise attach-
ing the text of the written warranty to
the package, carton, or other container
if that package, carton or other con-
tainer is normally used for display pur-
poses, If the warrantor elects this option
& copy of the written warranty must also
accompany the warranted product; and/
or

(D) Providing & notice, sign, or poster
discloging the text of a consumer prod-
uct warranty.

If the warrantor elects this option, a
copy of the written warranty must also
accompany each warranted product.

(i) Provide catalog, mail order, and
door-to-door sellers with coples of writ-
ten warranties necessary for such sellers
to comply with the requirements set
forth in paragraphs (¢) and (d) of this
section.

(2) Sub-paragraph (1) of this para-
graph (b) shall not be applicable with
respect to statements of general policy
on emblems, seals or insignias issued by
third parties promising replacement or
refund If a consumer product is defective,
which statements contain no representa-
tion or assurance of the quality or per-
formance characteristics of the product;
provided that (1) the disclosures required
by 701.3(a) (1) -(9) are published by such
third parties in each issue of a publica-
tion with a general circulation. and (i
such disclosures are provided free of
charge to any consumer upon written re-

quest.

{¢) Catalog and Mail Order Sales. (1)
For purposes of this paragraph:

(1) *“Catalog or mafl order sales”,
means any offer for sale, or any solicita-
tion for an order for a consumer product
with a written warranty, which includes
instructions for ordering the product
which do not require a personal visit to
the seller’s establishment.

(i) “Close conjunction” means on the
page containing the description of the
warranted product, or on the page facing
that page. :

(2) Any seller who offers for siale to
egonsumers consumer products with writ-
ten warranties by means of a catalog or
mafl order solicitation shall:

(1) clearly and consplcuously disclose
In such catalog or solicitation In close
conjunction to the description of war-
ranted product, or in an information
section of the catalog or solicitation
clearly referenced, including a page
number, in close conjunction to the de-
scription of the warranted product,
either:

(A) the full text of the written war-
ranty; or

(B) that the written warranty can be
obtained free upon specific writien re-
quest, and the address where such war-
ranty can be obtained. If this option is
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elected, such seller shall promptly pro-
vide a copy of any written warranty re-
quested by the consumer.

(d) Door~to-door sales. (1) For pur-
poses of this paragraph:

(1) “Door-to-door sale™ means a sale
of consumer products in which the seller
or his representative personally solicits
the sale, including those in response to or
following an invitation by a buyer, and
the buyer’'s agreement fo offer to pur-
chase is made at a place other than the
place of business of the seller.

(i) “Prospective buyer" means an in-
dividual solicited by a door-to-door
seller to buy a consumer product who
indicates sufficient interest In that con-
sumer product or maintains sufficient
contact with the selier for the seller
reasonably to conclude that the person
solicited is considering purchasing the
product.

(2) Any seller who offers for sale to
consumers consumer products with writ-
ten warranties by means of door-to-door
sales shall, prior to the consummation
of the sale, disclose the fact that the
sales representative has coples of the
warranties for the warranted products
being offered for sale, which may be In-
spected by the prospective buyer at any
time during the sales presentation. Such
disclosure shall be made orally and shall
be Included in any written materials
shown to prospective buyers.

Effective: December 31, 1876,

Promulgated by the Federal Trade
Commission December 31, 1975,

Vincinia M. HARDING,
Acting Secretary.

PR D00.75-34804 Filed 12-30-75;8:45 am|)

PART 703—INFORMAL DISPUTE
SETTLEMENT MECHANISMS

Promulgation of Rule
THE PROCEEDINGS

The Federal Trade Commission, pursu-
ant to Title I, Sections 109 and 110 of
the Magnuson-Moss Warranty—Federal
Trade Commission Improvement Act,
Pub. L. 93-637 (15 U.8.C. §§ 2309, 2310),
hereafter referred to as the “Act”, has
conducted a proceeding for the promul-
gation of & Rule setting forth mintmum
requirements for the implementation
and operation of any informal dispute
seitlement mechanism incorporated into
the terms of a written warranty subject
to the Act.

Notice of this proceeding, Including a
proposed Rule, was published In the
Feoeaar Recister of July 16, 1976 (40
FR 29895). The Notice urged all inter-
ested persons to express thelr approval
or disapproval of the proposed Rule, or
to recommend revisions thereof, and to
give a full statement of their views, sup-
plemented by all appropriate documen-
tation. In addition, the Notice high-
lighted certain lssues or provisions of the
proposed Rule that were believed to be
important in the successful establish-
ment or operation of informal dizpute

seitlement mechaniams. The documents
supporting the proposed Rule, and a re-
port of the Commission staff discussing
the proposed Rule and the supporting
documentation, were placed on the pub-
lic record and made available for exami-
nation and copying.

Interested parties were thereafler af-
forded opportunity to participate in the
proceeding through the submission of
written data, views and arguments, and
to appear and express their views orally
and to suggest amendments, revisions,
and additions to the proposed Rule. A
period of 80 davs was allowed for sub-
mission of written comments on the pro-
posed Rule. Public hearings, as an-
nounced in the Notice, were held in
Washington, D.C., September 15-18
1975, in Chicago, Illinois; Septem-
ber 22-25, 1975, in Los Angeles, Cali-
fornia; September 29 through October 1,
1875; and in San Francisco, California,
on October 2, 1975. Every person who
had expressed a desire to present his or
her views orally at these hearings was
accorded an opportunity to do so. The
public record remained open for thirty
days following the hearings for receipt
of any other written data, views or argu-
ments.

Upon careful analysis and review of
the written and oral comments, the Com-
mission has made certala modifications
to the proposed Rule published on
July 16, 1975. The Rule, the rationale for
the modifications, and the Record relat-
ing thereto, are discussed within the
Statement of Basis and Purpose appear-
ing below as part of this Notice. The
modifieations do not ralse issues of law
or fact which were not fully addressed in
the Proceeding. Therefore with good
cauge the Commission i3 promulgating
this Rule without further invitation for
comment, on the modifications. The full
text of the Rule follows the Statement
of Basis and Purpose.

STATEMENT OF BASIS AND PURPOSE

I. Overview of the Act. Section 110

(a)(2) of the Magnuson-Moss War-

ranty—Federal Trade Commission Im-
provement Act, PJX. 93-637 (15 USC.

= 2310) directs the Federal Trade Com-

mission to prescribe rules setiing forth
minimum standards for any informal
dispute seftlement mechanism which s
incorporated Into the terms of a writlen
warranty subject to the Act.

Section 110 (a) (1) of the Act begins
with a broad statement of Congressiona!
policy:

Congress hercby declares 1t to be its pollcy
10 encourage warrantors to establish pmf‘
dures whereby consumer disputes are falrly
and expeditiously settied through informal
dispute settiement mecbanisms.

Section 110(a) (2) provides:

‘The Commission shall prescribe rules =ot-
ting forth minimum s for any
informal dispute settlement ure
which 1s incorporated into the terms of &
written to which any provision of
this title applies. Such rules shall provide
for participation in the procedure by in-
dependent or governmental entities.
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Under Section 110(a) (4) the Commis-
sion may review the operation of any dis-
pute settlement procedure, resort to
which is stated in a written warranty to
be a pre-requisite to the consumer pur-
suing a legal remedy under Section 110
of the Act. In addition, any interested
person may file a written complaint with
the Commission and cause the Commis-
sion to conduct such a review, If the
Commission finds that the procedure or
its implementation, is not in compliance
with minimum requirements prescribed
py the Commission, then under Section
110(a) (4) the Commission may take ap-
propriate remedial action under this Act,
or any other provision of law. Section
110(h) of the Act states that failure by
any person to comply with any require-
ment imposed on such person by the Act;
or by a Rule thereunder, shall be a vio-
lation of Section 5(a) (1) of the Federal
Trade Commission Act (15 U.S.C. 45(a)
(1)), thus making available the Commis-
sion's injunctive and other powers.

Under Section 110{a)(3), if & war-
rantor incorporates a complying dispute
settlement mechanism into the terms of
the written warranty, and the warrantor
requires that the consumer resort to the
mechanism before pursuing any rights or
remedies under Section 110, then the con-
sumer may not commence a civil action
under Section 110(d) (except for the
limited purpose of establishing the repre-
sentative capacity of a class of plain-
tifs), without first seeking redress
through the mechanism.

Section 110(d) permits any consumer
damaged by reason of the failure of any
supplier, warrantor, or serviee contractor
lo comply with any obligation under the
Act, or under a written or implied war-
ranty, or service contract, to bring suit in
elther a State court, or federal district
court (specific jurisdictional require-
ments are imposed on federal district
court actions), This Section also permits
a consumer who prevails in a legal action
to recover costs and expenses, including
reasonable attorney fees.

When read together with Section 110
(d), Section 110(a) (3) might be con-
strued as requiring a consumer to resort
o warrantor's complying informal dis-
pute settlement mechanism before pur-
sulng any legal rights or remedies. How-
ever, Section 111(b) ! and the Conference
Report * make eclear that the consumer
would be free to pursue alternate state or

Nothing In this title shall invalldate or
festrict any right or remedy of any consumer
Under State law or any other Federal law.
16 US.C. §2311(b) (1).

*Of course, if a consumer chooses to seek
redress without utilizing the provisions of
?*t"t\nn 110, section 111(b) presarves all
;u'r-.'mauw Avenues or redress, and utiliza-
“on of any informal dispute settlement
mechantsm would then not be required by
\1¥ provision of this Act, (Emphasis added)
Conference Report [to sccompany 8. 3561,
h.'fjepon No, 93-1408, 93rd Cong. 2d Sess,
|'974) (Hereaftor clted as R 1-2-3;, 1060,
(:‘nrorenoe Report.) [Note: R 1-2-3, 1060,
:l‘gr&ltx:u:rl designations in this Statement,
rel “volume and numbers in
f’ubnc Record of this e ) ml“:;?
Dation TR (page number) refers to the

irangeript of the
Proceeding.) Public Hearing of this
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federal rights or remedies whether or not
warrantor has incorporated a complying
mechanism into the terms of his written
warranty.

Thus the proper of Sections
110(a) (3) and 110(d) is that the con-
sumer would be required to resort to
warrantor’s complying mechanism only
when pursuing rights or remedies newly
created by Section 110(d), such as the
class action under Section 110(d)(3),
attorney fees under Section 110(d) (2),
or, by reference, any right or remedy
newly created by Title I of the Act (or
Rules thereunder) relating to written or
implied warranties, service contracts, or
other obligations.

Section 110(e) and the legislative his-
tory of the Act, indicate that Congress
envisioned mechanisms as a warrantor's
opportunity to cure a possible breach of
warranty in leu of other opportunities:

Section 110(e) states:

No action (other than ... an action . ..
to which subseotion (a)(3) [an Informal dis-
pute settlement mechanism) applies) |Em-
phasis added] may be brought under sub-
section (d) for fallure to comply with any
obligation under any written or implied war-
ranty or sesvice contract, unless the person
obligated under the warranty or service con-
tract Is afforded a reasonable opportunity
to cure such fallure to comply.

The Conference Report states:

A consumer might not bring an action for
fajlure of a supplier to comply with his
obligations under Title I or under a warranty
or service contract on a consumer product
with respeet to which no injormal dispute
settiement mechanism was available unless
the person obligated under the warranty or
service contract had been afforded a reason-
able opportunity to cure the breach. (Em-
phasis added)*

Thus an Informal dispute settlement
mechanism incorporated into the terms
of a written warranty, may operate in
lieu of & warrantor’s right to an oppor-
tunity to cure, and a consumer may pro-
ceed directly to warrantor’s dispute set-
tlement mechanism without affording
warrantor an opportunity to cure under
subsection (e). (For reasons of fact and
policy, the Rule makes clear that war-
rantors may encourage, though not re-
quire, consumers to seek redress from a
warrantor directly,' and it appears that
most consumers do contact the seller or
warrantor directly.)”

Section 110 does not require warran-
tors to establish complying Informal
mechanisms for resolution of consumer
warranty disputes. Rather, the legisla.
tive policy, set out in Section 110¢a) (1),
is to “encourage” warrantors toward
that end. The Section requires only that

'R 1-2-3, 1060, Conference Report.

‘ Section 703.2(d).

"See R 1-2-3, 2256, Mason and Himes, An
Exploratory Behavioural and Socio-Economic
Profile of Consumer Action About Dissatis-
Jaction with Selected Household Appliances,
7 Journal of Consumeor Affairs, (1973); R 1-
2-3, 2053, Steele, Fraud Dispute and the Con-
sumer—Responding to Consumer Complaints,
123 U. Pa. L. Rev. (1875); R 1-2-3, 2186, Di-
amond, Ward and Faber, “Consumer Prob-
lems and Consumerism--An Analysis of
Calls to a Consumer Hot Line,” Marketing
Sclence Institute, December, 1974,
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if a warrantor incorporates an informal
mechanism into the terms of a written
warranty, then the mechanism, and its
implementation, must comply with mini-
mum requirements to be prescribed by
Federal Trade Commission Rules,

It should be noted that the incorpora-
tion of a complying mechanism into the
terms of a written warranty would not
relieve a warrantor of other obligations
under this Act, or under other provisions
of law, to proceed fairly and expedi-
tiously In non-mechanism complaint
handling, or in complaint handling
through an informal dispute settlement
mechanism not incorporated into the
terms of a written warranty. In other
words, by incorporating a mechanism
Into & written warranty, the warrantor
undertakes obligations in addition to, not
in lieu of, obligations under existing law.

II. General Basis for the Rule. Section
110 of the Act requires that warranty
disputes referred to informal dispute
settlement mechanisms are to be re-
solved “fairly and expeditiously.” Section
110(a) (2) requires that the Commission
rule provide for participation by Inde-
pendent or governmental entities, Sec-
tion 110(a) (4) contemplates that the
rule will contain requirements to facil-
itate monitoring of Mechanisms by the
Commission and interested persons. The
legislative scheme of “encouraging”
warrantors to voluntarily bear the cost
of establishing informal mechanisms
necessitates a careful analysis of costs or
other disincentives that might result
from the Commission rule. Beyond these
general contours, the Act and the legis-
lative history, including the Conference
Report ' and the Senate " and House * Re-
ports, are largely silent as to the precise
form, procedures and other requirements
that the Commission must prescribe.

Accordingly, the Commission has re-
lled on a varlety of secondary legislative
and other sources, including the follow-
ing: Studies of existing intra-company
and third-party complaint handling
mechanisms; charters, audits and re-
ports of current industry-sponsored in-
formal dispute settlement mechanisms:
interviews with consumer affairs profes-
sionals, Including persons presently en-
gaged in resolving consumer complaints:
analyses of consumer warranty com-
plaints received by the Commission; and
other sources. The nature and general
implications of these materials for this

rule are presented briefly below.*

*“R 1-2-3, 1014 Conference Report.

"R 1-2-3, 116 Senate Committee on Com-
merce, Roport on 8, 356, S, Report No. 93-151,
03d, 1st Sess. (1873). [hereinafter referred to
ns the Senate ]

*R 1-2-3, 1077, House Report [to Accom-
pany HR 7917], H. Report, No. 03-1107, 83d
Cong.. 24 Sess., (1974) [herelnafter referred
1o as the House Report],

*The specific Rule provistons (Including
modifications) are predicated on the conclu-
sions or implications drawn from the statu-
tory language and history, from the extensive
Record compiled following publication of the
proposed Rule, and from the array of source
material cited. The rationale for specific Rule
provisions and modifications is discussed in
the section by section analysls In part IV, be-
low.
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Extensive discussions of current war-
rantor mechanisms employed to handle
consumer complaints can be found in &
1973 Conference Board Report™ and a
1972 report entitled “Initiatives in Cor-
porate Responsibility” prepared for the
Senate Cammittee on Commerce." Both
reports llustrate the wide variety of
forms and procedures of in-house con-

by
flect inherent dlﬂerenees in products, in
distribution and in warranty service pat-
terns. For example, while large sppli-
ances are traditionally serviced at the
consumer’s residence, automobiles are
customarily serviced at dealerships,
Small appliances are often taken to a
service center or returned to the factory
for repair or servicing. Among these,
and even within product classes, war-
ranty performance modes may vary con-
siderably.” While warrantors may in
some instances authorize local dealers
to make repair or replacement decisions,
in other Instances warrantors will rely
only on zone or factory personnel to au-
thorize service or replacement. Occasion-
ally suthority may be divided. Under any
of these systems there may be consider-
able confusion among consumers as to
where to turn for warranty performance
authorization. Instances have been re-
ported in which the confusion has ap-
parently been exploited by warrantors to
avoid warranty performance altogether.”

The Conference Board Report cited a
number of illustrations in which im-
proved company complaint handling ac-
tuﬂ!ybrwchtamducuonmthemcl-
dence of consumer complaints. For ex~
ample, within five years after Whirlpool
substantially revamped its complaint
handling practices, complaints dropped
from nine per thousand products sold, to
only two per thousand—in spite of the
fact that complaint ratios for other ap-
pliance companies were rising during this
period.*

Nonetheless, the Conference Board Re-
port indicated that consumer complaints,
involving both warranted and unwar-
ranted products, are not always handled
fairly and expeditiously by warrantors or
retallers. Delays or faflure to handle
complaints may be due to two factors:

WR 1-2-83, 2066, The Conference Board,
“The Consumer Affairs Department: Organi-
zation and Punctions"™ The Conference
Board, Inc. (1973) (hereinafter referred to as
the “Conference Board Report”),

U R 1-2-3, 2204, Frank E. Moss, Chalrman,
Consumer Subcommittee, “Initiatives in Cor-
poration Responsibility,” Committee Print,
Prepared for the use of the Senate Commit-
tee on Commerce, 92d Cong., 2d Sees. (1872)
[hereinafter referred to as “Initintives™].

¥R 1-2-3, 2064-65. For an example of wide
variation of warranty performance patterns
with n single product, see Brin and Kestol,
“Suppliers Alm to Curb Returns Abuse,”
Home Furnishings Daily, Monday, March 17,
1975.

n See, discussion in Part IV, infra, Sec.
703.2(d), Redress directly from the warrantor
at 56,

Mg,

RULES AND REGULATIONS

(l) Some companies evidently place little
no impartance in handiing such coms-
pwnu.

A recent report prepared for the Sen-
ate Committee on Commerce describing
consumer affairs programs offered by
major U.S. corporations found that re-
plies to the Committee’s questionnaire
indicated that some corporations were
unfavorable to the idea of Initiating such
programs.™

The Conference Board found some
companies openly hostile to the idea of
instituting consumer affairs programs
and cited a number of companies’ atti-
tudes toward such programs as “public
relations facelifting” activities rather
than honest attempts to remedy con-
sumer problems.™

(2) The mere existence of manufacturer
complaint-handling mechanisms does not in
itself guarantee fair and expeditious settle-
ment of warranty disputea.

The Report noted:
. « « (1)t would be an overstatement to assert
that simply because a nnn bu A cousumer
affairs unit it has rily launched an
effective customer relations efflort—the facts
are uot always colncldent.”

The consumer affairs protesslonah
surveyed by the Conference Board agreed
that consumer problems would result
from the following complaint handling
practices: delay in responding to com-
plaints, attempts to shift the responsi-
bility elsewhere, using form letter re-
sponses, failure to take corrective action
to forestall additional complaints, alien-
ating company personnel or dealers by
promising action to consumers that could
not be performed, and fallure to explain
why a complaint was unjustified.™

Studies examined by Staff, interviews
with third-party complaint handling of -
ficials, and analysis of consumer com-
plaints addressed to the Commission
during the course of drafting the pro-
posed Rule indicated that current cor-
porate complaint handling mechanisms
can and have operated to delay con-
sumers from fair and expeditious set-
tiement of warranty disputes.”

For example, a study published in the
Winter, 1973 issue of the Journal of Con~-
sumer Affairs (which attempted to draw
soclo-economic profiles of consumers dis-

=R 1-2-3, 2075, Conference Board Report,

* R 1-2-3, 2205, "Initiatives™.

¥ 1d. at 2076.

»I1d.

WR 1-2-3, 2053, Steele, Fraud Dispute and
the Consumer—Responding to Connma
Complaints, 123 U. Pa, L. Rev. (1076); R
1-2-3, 2186, Diamond, Ward and Farber,
“Consumer Problems and Consumerism,
Analysis of Calls to a Consumer Hot Line",
Marketing Sclence Institute, December, 1074;
R 1-2-3, 2239, Kendall and Russ, Warranly
and Complaint Policies: An Opportunity for
Marketing Management, 39 Journal of Mar-
keting, 36-43, (10975); R 1-2-3, 2247, C. K.
Kendall and Prederick A, Russ, University of
North Caroling, “Warranty Policies and Prac~
tices of Consumer Packaged Goods Manufac«
turers,” (undated paper).

satisfied with household appliances)
found respondents registering a large
number of complaints before recelving
satisfactory resolution:

Approximately 48 percent complained only
once, 23 complained twice, and almost 20
percent made three or more expressions of
dissatisfaction before the matter was resolved
t0 thelr satisfaction. Reasons for the multi-
ple effort included a fallure to take the ap-
pliance to the correct outiet In the channel
for repalr, shoddy workmanship in the inl-
tial repair process, disagreement over whether
a given problem was covered by warranty.
and disagreement as to which person In the
distribution channel was responsible for the
repatrs.™

The Federal Trade Commission regu-
larly receives correspondence from con-
sumers complaining of unreasonable de-
lays in remedying defects of warrantied
products.® A number of these letters have
béen placed on the public record.® While
the validity and prevalence of such com-
plaints cannot be judged solely on the
basis of Commission correspondence, two
examples illustrate the potential fo:
delay and frustration under current com-
plaint handling practices In some com-

A California consumer described thirty
separvate contacts with a desaler, factory
representative and warrantor. Although
promises to remedy the defect were made
at 8 number of distributional levels, the
consumer alleges that an apparent auto
transmission defect has never been cor-
rected. The consumer’s log of repair at-
tempts ends on this note:

In conclusion (auto com-
pany) has sold me o new oar with a warrantv
that they will not back up or honor, I don 't
fee? T am asking much, just & new car tha!
runs like anew one . . ¥

Even a favorable small claims cour!
judgment was unable to help one frus-
trated consumer with a defective bicycie
purchased for nearly $150. Although the
warrantor offered a lifetime written
guarantee, ten days after purchase the
bike developed hairline cracks in the
frame. The dealer attributed the cracks
to poor packaging and rough shipping
practices by the warrantor. A monih
later, hairline cracks split the frame
rendering the bike unsafe to ride. The
dealer returned the bike to the supplicr
for inspection. Neither the dealer, the
supplier nor the warrantor would refund
the consumer’s purchase price, A month
later the consumer received a favorable
judgment in small claims court ordering
that the guarantee be honored. Due (o

"R 1-2-3, 2256, Mason and Hines Jr A7
ory Behavioral and Soclo-Econom .

Profile of Consumer Action About Dirsatis-
Jaction with Selected Household Appliance’
7 Journal of Consumer Affalrs 124 (1073).

=R 1-2-8, 1195, According to Catherine Ab-
bott, FTC Correspondence Section, the F’u
recelved approximately 2,172 warranty com
piaints from the period 5/7/74-56/7/76 mr
FTC Warranty Complaints Tabulation, 57
74-5/6/75).

=R 1-5.

=R 1-2-8, 1215, Lotter from [a consumer|.
Lancaster, Oallf, to the FTC dated 11/28/74
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lack of jurisdiction the court could not
levy execution on the judgment™

I11. General Conclusions and Implica-
tions for the Rule, The concerns ex-
pressed in the legislative history of the
Act, in studles, Interviews with consumer
affairs professionals, and other sources
referred to In the sections above, and in
the Record compiled since publication
of this proceeding, have included the
following: frequent lack of clear avenues
of redress; delays; absence of man-
agerinl commitment to complaint resolu-
tion; undue burdens placed, on consu-
mers, such as use of complicated forms
and procedures; and unfulfilled promises
to resolve complaints. The Commission
has mlso recogriized that despite these
shorteomings, certain ‘existing complaint
handling mechanisms—third party and
intracompany—have operated to resolve

consumer complaints in & fair and ex--

peditious manner,

The Intent of the Act is to provide for
fair and expeditious settlement of con-
sumer warranty disputes, through in-
formal mechanisms established volun-
tarily by warrantors. The Commission
determined that this legislative
scheme Is best impléemented by a care-
ful balamecing of consumer and war-
rantor interests. The Rule is intended to
establish a framework for fair and ex-
peditions settlement of warranty dis-
putes at cost levels acceptable to war-
rantors. The Commission’s determina-
tion to minimize Mechanism costs stems
from two major concerns: If costs are
too high, warrantors may decline to in-
corpornte Mechanisms; In any event
costs will be passed through to con-
sumers in the form of higher product
prices, Moreover, the Rule is intended
to avold disruption of ¢urrent complaint
handling mechanisms wherever possible.
Emphasis {5 on mechanism self-regula-
tion bolstered by public review of mecha-
nism self-regulation bolstered by public
review of mechanism operations, with
minimal direet Federal Trade Commis-
slon involyement,

The Rule will permit a wide variation
In form and procedures among comply-
ing mechanisms, in recognition of the
variely among effective complaint han-
dling mechanisms currently in existence.
The intent is to avoid creating artificlal
or unnecessary procedural burdens so
long as the basie goals of speed, falrness
ind independent participation are met.
Specific requirements of the Rule sre in-
tended to ensure the Integrity of Mechs-
nisms, facilitate the monitoring and
enforcement obligations of the Commis-
flon, and encourage consumer review
and participation, "

The Rule contains provisions relating
‘o duties of warrantors, organization of
dispute settlement mechanisms;
cations of members, procedures, record-
Eceping, audits, and openness of records
pnd proceedings to the public. A section
¥ section analysis of the Rule, including

has

R 1-2-3, 1223, Letter from [a consumer)
o the Honorable Warren Magnuson, Chatr-

man, Senate
11/18/78. Commerce Committee dated
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modifications based on the Record com-~

Purpose.
IV. Section by Section Analysis. SEC-
TION 703.2—DUTIES OF WARRANT-
ORS.
INTRODUOCTION

In accordance with Section 110 of the
Act,” the Commission hereby sets forth
minimum rules to be adhered to by war-
rantors incorporating an informal dis-
pute settlement mechanism into the
terms of a written warranty.

A detalled discussion of these duties
can be found below. Within the frame-
work of Congressional intent as ex-
pressed. in Title I, Section 110 and legis-
lative history preceding adoption of the

Act as discussed, the Rule prescribes du-,

ties of the warrantor to ensure that, if a
warranty complaint arises:

(1) consumers have access 0 the Mech-
anism;

(2) consumers realize the legal conso-
quences flowing from the decision to utilize
or not uiilize the Mechanism; and

(3) the Mechanism is able to settle war-
ranty disputes falrly and expeditioualy,

The rule proscribes warrantors from
incorporating an informal dispute set-
tlement mechanism (“Mechanism™)
that fails to comply with the provisions
of Sections 703.3-703.8 of this Rule. Ad-
ditionally, those warrantors incorporat-
ing a complying Mechanism into a writ-
ten warranty are required to include
minimal information disclosing the
availability of an informal dispute set-
tlement mechanism to be placed at
points likely to attract the attention of
consumers experiencing problems with a
warranted product. Under the proposed
Rule, this information would appear: (1)
on the face of the written warranty; and
(2) In a separate section of materials
accompanying the product, if applicable.
Also, a provision in the proposed Rule
requiring warrantors to provide infor-
mation regarding the Mechanism to re-
tallers for distribution to consumers has
been revised to allow warrantors greater
flexibility in publicizing the existence of
the Mechanism. Comments which re-
sulted in this change are discussed infra
in this Statement within the Section en~
titled “‘Consumer Awareness.”

In addition to disclosure requirements
fashioned to ensure accessibility for con-
sumers and consumer awareness of legal
corisequences flowing from & choice to
use or not to use the Mechanism at the
time warranty complaints occur, the
Rule contains additional warrantor du-
ties to ensure the Mechanism's ability to
handle warranty disputes fairly and ex-
peditiously.

DUTIES OF THE WARRANTOR

(1) The warrantor shall not incorporate
into the terms of a written warranty n Mech-
auism that fafls to comply with the require-
ments contained in §f 703.3-703.8. This para-
graph shall not prohibit a warrantor from
incorporating into the terms of a written
warranty the step-by-step procedure which

*18U8C. § 2310,
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the consumer should take in order to obtaln
performance of any obligxtion under the war-
ranty as described in section 102(a)(7) of
the Act and required by Part 701 of this
subchapter.

The Stafll Report accompanying Part
703 discussed provision 703.2(a) in terms
of language contained in the Act:

Section 110(a) (1) of the Act states
that:

The Commission shall prescribe rules set-"
ting forth minimum requirements for any
informal dispute settlement procedure which
iz tncorporated into the terms of a written
warranty to which any provision of this title

applies. (Emphasis added.)

Thus any Informal dispute settlement
procedure incorporated by a warrantor
into the terms of a written warranty is
required by the Act to comply with ming-
mum requirements prescribed by the
Commission.™

The Stafl Report indicated the inter-~
play between Parts 701 and 703:

The last sentence of Section 703.2(a)
makes it clear, however, that the warrantor
may use tho warranty as 4 pluce to provide
Infornistion to consumers us o what atepa
they must take to obtain warranty rellef from
the warrantor. This would tneclude Informs-
tion as to the steps consumers must take
and the person or department consumiers
must contact to obtain performaunce of wars
ranty obligations. Such a step-by-step pro-
cedure 1= not constdered to be an Informal
dispute settiement procedure, since & dispute
Goes not arise until the consumer has at-
tempted, and falled, to got warranty por-
formmnce. Additionally, Section 102(a) (7) of
the Act suthorizes the Commission to yo-
quire warrantors to include in written war-
ranties thia step-by-step procedare, and the
Commission has proposed to require It undes
proposed Part 7012

The Record does not reflect opposition
to Section 703.2(a). The Association of
Home Appliance Manufacturers (AHAM)
commeunded the provision:

We believe this section which probibiss
reference to non-qualifying dispute mech-
anisms 18 sound. We commend espocially the
clarifying sentence which protects the war-
rautor’s privilege to state the procodure o
consumer should take to secure performance
under warranty. However, to be consistent

Ford Motor Company asked that the sec-
tion be amended to clarify that the sec-
tion applies only to warrantors offering
complying informal dispute settlement
mechanisms.™

Comments were recelved asking for
clarification on inclusion of information
regarding the existence of the Mech-
anism under Part 701 of the Rules™ It
should be noted that under Seciion 701.2
() warrantors may include informa-
tion regarding their own internal pro-
cedures for handling warranty disputes.

* R 1-2-3, 930, Staff Report.

“1d.

*R 1-4-1, 502, Assoctation of Home Ap-
pliance Manufaoturers (AHAM) .,

=R 1-3-1, 120, Fard.

*See, eg., R 1-8-1, 63, Mohasco; R 1-4-1,
45, National Association of Purniture Manu-
faoturers (NAPM).
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To prevent consumers from being misled
into believing a Mechanism inciuded un-
der this provision complies with the Rule
in Part 703 and must be used by the con-
sumer, In certain instances, only com-
plying Mechaunisms can be included in
the written warranty.

WARRANTY DISCLOSURE
(b) The warrantor shall disclose clearly
and conspleuousty at least the following in-
formation on the face of the written
warranty:

Section 703.2(b) requires warrantors
to disclose brief information on the face
of the written warranty regarding the
existence of & Mechanism, the name and
address or name and telephone number
of the Mechanism whereby consumers
may register warranty complaints, a
brief statement regarding the legal con-
sequences flowing from a consumer’s
utilization or non-utilization of the
Mechanism, as well as a reference to
where more detailed information on the
Mechanism could be found.

The Commission’s authority to require
warrantors to fully and conspicuously
disclose information regarding the avail-
ability of a Mechanism and legal conse-
quences stemming from a consumer's’
utilization or non-utilization of a Mecha-
nism s found In Title I, Section 102 of
the Act.

The Senate Report on the Act stressed
the Committee's belief that Mechanisms
will only be useful if consumers realize
they exist,” The Reporl suggested that
items specified for disclosure by the Act
were not intended to be mandatory or
exclusive.”

The Staff Report indieated that:

Other p Rules stemming from the
Aot will require other kinds of disolosure
on the face of the written warranty, There-
fore, extenslve disclosures within the war-
ranty regarding the mechanlsms are neither
necessary nor appropriate, Instead, the pro-
posed Rule requires warrantors to clearly and
conspicuously disclose on the face of the
written warranty brief items of informa-
tion concerning the availability of the Mech-
anism and the legal implications stem-
ming from a consumer’s decision to utilize
or fall to utilize the Mechanism. . . . Since
the Mechanism, while offering  warrantors
an opportunity to cure, delays consumers
from pursuing legal remedies under Title I
of the Act, the Mechanism necessarlly be-
comes an important basts for the consumer's
decislon to purchase s particular product,
Thus brief information concerning the
Mechanism nhould be located within the
written warrnnty ™

General comments on Section 703.2
(b)varied widely with consumer repre-
sentatives generally favoring even more
extensive warranty disclosures ™ and a

"R 1-2-3, 1183, Senate Commitiee on
Commerce, Report on S, 356, 8. No.
63151, 93 Cong., 1st Soss. (1973) (Herein-
n!mdmo Senate Report).

“Id.

SR 1-2-3, 034, Stall Report.

“ Seo, eg., R 1-8, 143, New York Office of
Consumer Affairs (should be disclosed that
use Oof Mechanism s free); TR 1443, Logal
Ald Bureau, Chicago, Illinols; R 1-8, 04, Cook
County State’s Attorney Office, Chicago, T~
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few industry representatives favoring
modification * or exclusion of disclosures
to avold lengthening the warranty docu-
ment.* However, most comments un-
favorable to the provision simply sug-
gested that the information could just
as effectively be placed on the reverse
side of the warranty ™

Comments from consumers cited the
need for information regarding the
Mechanism on the face of the warranty
to ensure consumer access at the time
of experiencing warranty disputes. The
few Industry comments on this provision
failed to persuade the Commission that
other disclosure modes, as provided in
the Rule, were sufficient in themselves to
fulfill one of the Rule's main purposes,
that of ensuring access to the Mechanism
at the time consumers experience war-
ranty disputes. Comments on the public
record indicate that Section 7T03.2(b)
strikes a reasonable balance between
consumer and warrantor interests.

(b) (1) a statement of the avallability of
the informal dispute settlement mechanism;

(2) the name and address of the Meacha~
pism. or the name and telephone number of
the Mechanism which consumers may use
withoutcharge;

The Staff Report accompanying pro-
posed Part 703 indicated that Sections
703.2(h) (1) and (2) were included to
ensure that information as to the avail-
abllity of the Mechanism, its location
and telephone number is available to
consumers upon consulting a written
warranty at the time of experiencing a
warranty dispute. The Staff Report indi-
cated that:

One of the concerns which led to the adop-
tion of the Aot was that consumers were not
belng given the luformation necessary for
them to enforce their warranty rights. This
s reflocted In Senator Magnuson's remarks
in introducing S. 356, the Senate version of
the warranty legisiation, to the Senate™

The Staff Report noted that concern
about consumers having sufficient infor-
mation regarding dispute settlement
Mechanisms s reflected in Section 102
(@) (8) of the Act, which states that the

rules of the Commission may require

nots (bold-face should be used in disclo~
sure); R-1-4-1, 382 Major Applicance
Consumer Action Panel (MACAP) (informa-
tlon could be better disciosed in warranly
procedural gulds) .

® See, ¢.0., R 1-4-1, 46, NAFM (clearly and
consplenously not necessary): R 1-83~1, 195,
Stophel, Caldwell and Heggle (type Trace
would be too amall for readability): R 1-3-2,
677, Quarles and Brady (danger of micro-
scopic type faces); R 1-3-3, 927, Webster,
Kileullen snd Chamberiain, for Amanns Re-
frigeration, Ine. (danger of unduly compli-
cating warranty).

* Sce, o.g. R 1-4-1, 200, National Associs-
tlon of Photographic Manufacturers, Inc.
(warrantors should instead provide informa-
tion to requesting consumers); R 1-3-3, 304,
Shell Oil; R 1-3-2, 667, Eastman Kodak
Company.

" See, e.g., R 1-4-1, 81, NRMA (disclosure:
“See Reverse Side for Warranty Informa-
tion” desirable); R 1-3-2, 422, Armstrong
Cork: TR 344, Warranty Review Corporation.

R 1-2-3, 004,

inclusion in the written warranty of in-
formation regarding the Mechanism and
a recital, if appropriate, that use was
mandatory in some instances.™

The first two disclosures required by
paragraph (b) are intended to meet this
concern by providing consumers with in-
formation needed for redress of warranty
rights.

General comments, both favorable and
unfavorable, regarding Section 703.2(h)
have been discussed supra in the intro-
duction to this Section. However, only
one comment dealt specifically with Sec-
tion 703.2(b) (1) and (2), Victoria Spe-
cial, Cook County State’s Attorneys Of-
fice, Consumer Fraud Division, Chicago,
noted that consumers would the
existence of the Mechanism if they were
given the name, address and possibly a
toll-free telephone number disclosed in
bold letters within the warranty docu-
ment.” Thus Section 703.2(b) (1) and
(2) appears to be & reasonable provision
to ensure access to the Mechanism at the
time a consumer consults his or her writ-
ten warranty upon experiencing a war-
ranty dispute.

LEGAL CONSEQUENCES

(b)(3) » statement of any requirement
that the consumer resort to the Mechanlism
before exercising rights or seeking réemedies
created by Title I of the Aot together with
the disclosure that if a consumer chooses to
sgek redress by pursuing rights and remedles
not created by Title I of the Act, resort to the
Mechanlsm would not be roquired by any
provision of the Act;

As discussed in the Introduction to
this Statement, supra, at Part I, Section
110ia) (3) of the Act provides that the
consumer must resort to the Mechanism
before commencing a civil action (other
than a clase action) under Section 110
(d) of the Actif: '

(A) o warrantor establishes such a proce-
dure,

(B) such procedure, and its {mplementu-
tion, mests the requirements of [PTC| rules,
and

(C) he [the warrantor] incorporated In a
written warranty a requirement that the
consumer resort to such procedure before
pursuing any legnl remedy under this section
respecting such warranty . . .

The third disclosure required by Parn-
graph (b)(3) merely incorporates the
third requirement under Section 110(a)
(37 of the Act into the Rule, as is con-
templated by Section 102(a)(8) of the
Act, quoted above. It states that Com-
mission rules may require disclosure in
the warranty of any requirement of the
warrantor that the consumer must re-
sort to the Mechanism.

. The second clause of Section 703.2(b’
(3) I8 designed to ensure that the con-
sumer is not deceived into believing thal
prior resort to the Mechanism s required
in all instances, As discussed in Part I
of the Introduction to this Statement.
the Act only allows the Mechanism L0
delay consumers seeking rights or reme-
dies newly created by Title I of the Act

»id.
*R 1-8, 84, Cook County States Attorneys
Office, Chicago, THinols,
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This Rule provision requires that this be
made clear to consumers,

Many comments addressed to 703.3(b)
(3) treated possible Interpretations of
Section 110 (&) and (d) of the Act. Since
703.2(b) (3) deals merely with the dis-
closure that consumers may be obligated
to use the Mechanism If they are seek-
ing rights and remedies created by the
Act, a discussion of these comments is
appropriate in the section. However,
the Commission's interpretation of Sec-
tions 110 (&) and (d) of the Act can be
found at Part I of the Introduction to
this statement. Few comments were re-
celved on the Record regarding the war-
ranty disclosures required by Section
703.2(b) (3) of the proposed Rule.

Industry comments were divided as to
the value of the disclosure, Schwinn
Bicycle Corporation supported the use-
fulness of the provision to warrantors
in disclosing that In certain instances
use of the Mechanism by consumers
would be mandatory.” However, Whirl-
pool urged that disclosure of such infor-
mation to consumers was unreasonably
burdensome.=

Comments from consumers on fhe
record stressed the Importance of a sim-
ple and clearly worded disclosure to pre-
vent consumers from thinking that they
would be required in all instances to use
a warrantor’s Mechanism .

Two consumer representatives sug-
gested specific language that the Com-
mission might prescribe to convey the
importance of the Information respecting
mandatory and nonmandatory resort to
the Mechanism by consumers without
unduly confusing them **

Comments from industfy and con-
sumer representatives indicating concern
over mandatory or optional resort to a
Mechanism by consumers have been dis-
cussed, infra, at “Redress Directly from
the Warrantor,” Briefly, industry repre-
sentatives wished to clarify those in-

“R 1-3-3, 840-841, Schwinn Bicyclo Cor-
poration (sound public policy from war-
rantor's polnt of view).

“R 1-3-3, 982, Whirlpool Corporation
(would not as distncentive to warrantors to
incorporate Mechantsms); See, also, R 1-8-1,
174, MoGraw Edison Company (points con-
fumers in direction of courts): R 1-4-1, 504,
AHAM (detailed Jegal-technical alternatives
will only confuse consumers) .

“ See, 09, R 1-8, 52, Center for the Stwudy
of Hesponsive Law; R 1-8, 76, Consumer
AfTairs Department, Olty of Detrolt, Michigan.

“R 1-8, 82, Center for the Study of Re-
fponsive Law, The Center suggested the dis-
tlogsure should state:

Presanting your complaint to (mechanism
iame) 1s optional. You can present your
complaint to courts, to government agoncies
(7 10 any other group or person, without pre-
fenting It to (mechanism name). Or, you can
presont your complaint to (mechanism
fume) and also present 1t to other peaple
or other courts or agencles, either before -or
alter ( name) lssues a decision.
However, if you want to sue (name of war-
Fantor) in certain kinds of lawsuits, you must
F complaint to (mechanism
:llf(l;lt‘) frst, and watt for it to issue o deci-

Sec also: R 1-8, T7, The Consumer

Department, City of Detrolt, Michigan,
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stances in which consumers could be
obligated to first use & Mechanism be-
fore going to court, since this possibllity
offered warrantors an inducement to in-
corporate Mechanisms into written war-
ranties. On the other hand, consumer
representatives were concerned that war-
rantors could mislead consumers into
believing Mechanism use was compulsary
in every instance. Thus, although few
comments were received on Section 703.2
(b) (3), concern reflected in the record
over interpretation of 110 (a) and (d) of
the Act leads the Commission to believe
that Section 703.2(b) (3) of the Rule is
both necessary and reasonable, If resort
to the Mechanism by consumers Is of
mutual and material concern to con-
sumers and warrantors, such information
should be placed in the warranty,

Although two consumer representa-
tives recommended specific language in-
stead of the general disclosure require-
ment contained in the provision, the
Commission finds the general require-
ment adequate. Specific language might
add undesirable bulk to the written war-
ranty, Additionally, “boller-plate” lan-
guage would not offer warrantors the
flexibility of phrasing the disclosure in &
simpler, more understandable manner
than the disclosures suggested in the
Record.

Thus the Commission expecis that
Section 703.2(b) (3) will allow warran-
tors flexibility in phrasing the disclosure
requirement =o long as the language em-~
ployed is simple and understandable to
consumers and would not tend to mislead
consumers into thinking that resort to
the Mechanism is mandatory when con-
sumers are not seeking rights and reme-
dies newly created by Title I of the Act.

$7032(b) (4) Purther Information

A statement, If applicable, indicating where
further Information on the Mechanizm can

be found in materials ‘accompanying the
product, as provided in § 703.2(0).

Although warrantors, under the above
provision, would be free to attach the
more detailed information provided for
in Section 703.2(c) to the body of the
written warranty, the Commission be-
leves it is appropriate to allow the war-
rantor to Include additional informa-
tion important to consumers at another
place, provided the consumer's attention
is directed to that information, II the
consumer consults his or her written
warranty at the time & warranty com-
plaint occurs, he or she will receive guid-
ance as to where further information on
the Mechanism can be found. This will
enable the consumer to weigh the ad-
vantages and disadvantages of utiliza-
tion or non-utilization of the Mechanism.

Studles point to the widespread in-
dustry practice of distributing prodact
use and instruction booklets.® Under the
final Rule, 8 warrantor need only indi-
cale & page number or location within
the booklet or other materials where ad-
ditional information can be found, pro-
vided that if no use and instructions
book or other suitable materials acoom-

“3ee: R 1-2-3, 938, Stafl Report,

GOI8S

panled the product, the warrantor would
be required to give the information spec-
ifled in Section 703.2(¢c) In the written
warranty.

The Commission has concluded that
Section 703.2(b) (4) should be Included
as proposed in the final Rule. No com-
ments, favorable or unfavorable, were
received on the record respecting the
above provision,

AUDITIONAL DISCLOSURES

(¢) The warrantor shall include In the
written warranty or In s separate section of
materials accompanying the product, the
following information:

(1) Either (1) a form addressed to the
Mechaniam containing spaces reguesting tho
information which the Mechanism may re-
quire for prompt resolution of warranty dis-
putes; or (i1) a telephone number of the
Mechanism which consumers may use with-

out charge;

(2) The name and address of the Mech-
anism;

(3) A brief description of Mechanism pro-
cedures;

(4) The time lmits adbered to by the
Mechanism; and

(5) The typea of Information which the
Mechanism may require for prompt resolu-
tion of warranty dsputes,

Provisions of Paragraph (¢) of the
final Rule are designed to ensure aware-
ness of and access to the Mechanism at
the time consumers experience difficulty
with the resolution of warranty disputes
and minimize consumer failure to utilize
the Mechanism by simplifying proce-
dures.

Paragraph (c) of the proposed Rule
would provide consumers with one of two
simple ways to register a warranty com-
plaint—flling out a pre-addressed form
or making a free telephone call. War-
rantors could choose the least costly,
most effective option best suited to their
commercial needs and current complaint
handling patterns.

Section 703.2 (¢) (3) is a provision
which was not included in the proposed
Rule, The provision would require war-
rantors to provide consumers with a brief
description of Mechanism

tives on the public record and is dis-
cussed in detafl, énfra, at §703.2(c)(3).
(n) Simplified Access and Procedures
Section 703.2(¢) (1) and (2). Provisions
of Section 703:2(c), designed to ensure
consumer access to the Mechanism and
procedures for consumers reg-
istering warranty disputes, are consistent
with Congressional intent expressed
prior to passage of the Act. The Con-
ference Report

iIsms s to, “simplify and expedite the
resolution of warranty disputes”.™ (Em-
phasis added)

Consumers affairs professionals inter-
viewed by Commission staff members

of complicated and protracted proce-
dures on consumers with warranty and

“R 1-2-3, 2066, Conference Report |[to

8, 850], S. Report No. 93-1408,
2¢ Sems. (1074),

i
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non-warranty related complaints, Com-
plicated forms, numerous levels required
for complaint resolution, even writing a
letter detalling a consumer complaint
oan cause some consumers to “drop-out”
of the complaint-handling procedure.”

A study entitled, “Fraud, Dispute and
the Consumer—Responding to Consumer
Complaints,” discussed the complaint
process in terms of a continuum. Less
formal procedures require the expendi-
ture of fewer resources; more formal
procedures, i.e., small claims court or a
private suit, involve the expenditure of
greater resources. The author suggested
that at various points during this process,
consumers reach a point where they
“drop-out” of the process because re-
sources expended become too large rela-
tive to the importance of the dispute to
the consumer.” The requirement of
either a pre-addressed form or a free
telephone number for consumers to use
in registering warranty complaints is
designed to minimize this drop out,

The form could be as simple as a post-
eard. Various complaint handling me-
chanisms currently use posteards fto
notify the consumer at various points in
the complaint procedure, to follow-up on
the success or fallure of attempts to
remedy complaints and to obtain infor-
mation from consumers necessary for
settlement of disputes.®

If the consumer {8 able to provide the
Mechanism, by using the spaces included
on the form, with that information
needed by the Mechanism to commence
investigation of a dispute, the Mechanism
will be able to begin settlement of con-
sumer disputes more quickly and ef-
ficlently, thus minimizing costs that
would accrue from further contacts with
consumers necessary to obtain needed in-
formation.

Mailing a postcard or form is less
burdensome and time consuming thsan
writing a letter. Spaces for information

“R 1-2-3, 1225, Interview between Fred
Waddel)l, Director, Consumer Affairs Dopurt-
ment, American Association of Retired Per-
sons, and Jill Deal, PTC, May 6, 1075; R 1-2-3,
1509, Interview botween Donald P. Roths-
child, Director, Consumer Protection Center,
George Washington University Law Center,
and Jill Deal, FTC, March 21, 1975; R 1-2-3,
1410, Interview between Christopher W,
Wheeler, Center for the Study of Responsive
Law, and Jil Deal, FT'C, April 15, 1975,

* R 1-2-8, 2053, Steele, Fraud Dispute and
the Consumer—Responding to Consumer
Complaints, 123 U. Pa. L. Rev. (1975).

SR 1-2-8, 1790, The Direct Mall Marketing
Assoclation, uses postcards to notify con-
sumers that action on their complainta has
been taken. Interview with Ann Crouch Cole,
DMMA, May 2, 1875, R 1-2-3, 1224, The Con-
sumor Assistance Center of the American
Association of Retired Persons utilizes post-
cards to follow-up on complaints, Response
rate 1s great. Telophone Interview with Karen
Blumenberg, GAC, AARP, April 6, 1075. R
1-2-3, 2204, Varlous warrantors utilize post-
cards at different stages of the complaint
handiing process. American Motors samples
owner cards returned to gauge consumer
satisfaction; Frank E. Moss, Chairman, Con-
sumer Suboommittee, “Initiatives In Cor-
porate Responsiblliity,” Committee Print,
Prepared for use of the Senate Committee
Commerce, 92d Cong., 2d Sess, (1872).
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which the Mechanlsm may require for
investigation leading to settlement of a
consumer's warranty dispute enable the
consumer to anticipate the Mechanism's
needs thereby simplifylng and accelerat-
ing the Mechanism's complaint handling
process, Of course, nothing contained in
the Rule would prevent the consumer’s
writing a letter enclosing additional in-
formation regarding the dispute in lieu
of the postecard. Burdens on the con-
sumer would involve only the cost of a
stamp and the effort of mailing the card
or form. Thus, drop-out problems cited
previously could be minimized.

The Commission has determined that
costs incurred by the warrantor in pro-
viding such information would be rea-
sonable, Since use and instruction mate-
rials are commonly provided consumers
at the time of purchase, costs of forms or
posteards would be one more item to be
included in such materials. Printing
costs for posteards do not seem great,™

The Rule gives warrantors the option
to include in lieu of such postcard a tele-
phone number which consumers may use
without charge to register warranty com-
plaints.

Some companies already use toll-free
numbers for consumers to register war-
ranty complaints, The existence of such
numbers enables consumers to register
complaints speedily and convenlently.

The ecase of using such numbers could
minimize the possibility of consumer
dropout, Such numbers would enable the
Mechanism to handle complaints fairly
and expeditiously, since the staff of the
Mechanism could obtain neécessary in-
formation for the Mechanism to com-
mence settlement of the warranty dispute
at the time of the telephone call.

In spite of the advantages of free tele-
phore numbers in ensuring access to the
Mechanism and accelerating the investi-
gattonal process, they are costly; man-
dating them could unduly burden
Mechanisms and thereby contravene
Congressional intent to encourage war-
rantors to establish informal grievance
settlement mechanisms, Therefore, the
Rule provides Mechanisms with an op-
tlon—pre-addressed forms—which 1is
effective yet not as costly.

Section 703.2 (c)(1) and (2) engen-
dered little comment on the public rec-
ord regarding the need for consumer ac-
cess to the Mechanism and simplified
procedures for consumer utilization of
the Mechanism upon the occurrence of
a warranty dispute.

The American Arbitration Assoclation
agreed that a communication by postcard
or telephone could cut Mechanism costs.™

The Major Appliance Consumer Action

o« R 1-2-3, 1224, Karen Blumenberg, CAC,
AARP, stated that printing costs for similar
cards amounted to §7.00/thousand when ac-
complished in-house; Telephone Interview
between Karen Blumenberg, CAC, AARP and
Jill Deal, PTC, 4/8/756; R 1-2-3, 1107, The
FTC print shop estimates it would cost 2
cents per sheet which would contaln 4 post-
cards

® TR 1469, American Arbitration Assocla-
tion noted that: . .. the burden of investign-
tion is kept to a minimum. [S]talf Investiga-
tion may be manageable,”

Panel commented agalnst attaching the
the information required by Section
103.2(¢) to the written warranty, recom-
mending instead a “Warranty Procedural
Guide" where all Information regarding
the Mechanism would be placed.” The
Association of Home Appliance Manu-
facturers (AHAM) noted that most
members of MACAP already directs con-
sumers to the group in a manner similar
to that required by the Rule.™

Two industry representatives suggested
that the consumer need receive only a
pre-addressed form which he/she could
mail to the Mechanism in order to re-
celve instructions on' how to submit =
complaint.® Armstrong Cork Company
commented that such an easy and sim-
ple procedure might increase frivolous
claims.™ However, the likelihood of pre-
addressed forms and toll-free telephone
numbers increasing costs as a result of
Increased numbers of frivolous com-
plaints appears remote.”

Section 703.2 (1) and (2) engendered
few comments on the record and appear
reasonable and desirable from the stand-
point of ensuring easy access to the
Mechanism at the time consumers ex-
perience warranty disputes. The provi-
sions are promulgated as proposed.

Paragraph (c) now requires theé war-
rantor to make four other disclosures to
consumers: First, the name and address
of the Mechanism must be separately
dizclosed. If the warrantor has utilized
the form option, consumers who had uti-
lized the form and then experienced a
further complaint might not know where
to address their complaint if they had
misplaced thelr warranty. Even if the
Mechanism possesses a free telephone
number, some consumeérs might wish to
write a letter instead of telephoning the
Mechanism because of the complexity of
the dispute.

Additionally, the warrantor must state
the time limits adhered to by the Mech-
anism. Since the consumer retains the
option to pursue other rights and reme-
dies than those created under Title I of
the Act, the consumer should be able to
weigh the advantages of enduring the
delay incwrred in using the mandatory
Mechanism against the advantages of

"R 1-4-1, 383, MACAP.

“R 1-4-1, 503, AHAM,

“Manual instructions nsk consumers to:

1. Check plugs, fuses, instructions;

2. Check your dealor or the repair service
he recommends;

3. Notify Mr, W. O. Blank, National Serv-
lee Manager, XYZ Corp, Centerville, Ohlo
6666 (or call 800-000-0000) ;

#Seo, ¢.9., R 1-4-1, 81, NRMA (less expen-
slve to use pre-addreased card for consumers
use in obtaining Mechanism informution):
R 1-4-1, 48, National Purniture Manufac-
turers Assoclation (pre-addressed oard for Use
in obtaining Mechanism information).

"R 1-3-2, 423, Armstrong Cork Compan)
(encouraging frivolous clatms might Increas
costs,)

®Por a discussion of the possibility of a
increase (n frivolous complaints, see the dii-
cussion accompanying ¥ 703.3(n) injra. The
section concludes that benefits resulting from
increased consumer registration of legitimnte
warranty disputes outweigh the possibility o
» small Incresse in nontegitimate complalnt
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pursuing remedies other than those
created under Title I of the Act. Even
those consumers unconcerned with seek-
ing legal remedies should be informed of
the time period for resolution by the
Mechanism. Some cOnsSuUmMers may possess
defective products which require imme-
diate repair. For example, a housewife
with a broken dryer and a small baby
may wish to welgh the cost of subscrib-
ing to a diaper service for a month be-
cause of the delay cavsed by & mecha-
nism decision against the cost of an im-
mediate repair call which will remedy the
defect,

The warrantor muss also list the types
of information which the Mechanism
may require for prompt resolution of
warranty disputes. If the consumer has
already maliled the optional form and ex-
periences another warranty complaint,
he or she should be aware of that infor-
mation needed by the Mechanism so that
he or she can include such information
at the time of registering his or her
complaint and thus ensure the Mecha-
nism's ability to fairly and expeditiously
settle warranty disputes.

If the consumer is provided with a
telephone number which he or she may
use without charge, the consumer should
know of the information which the
Mechanism requires for prompt resolu-
tion of the dispute prior to placing a call
registering a complaint, For example, a
consumer, noting such disclosures, would
be able to determine such Information
as brand, model number, date of pur-
chase and place of purchase thus ex-
pediting calls placed to the Mechanism,
This could result in lower costs Incurred
by the Mechanism from use of such num-
bers and Increased ability to handle dis-
putes fairly and expeditiously.

Provision 703.2(¢) (3) has been added
o require the warrantor to disclose brief
information regarding Mechanism pro-
cedures, Tt has been transferred to Sec-
tion 703.2(c) primarily in response to
adverse comments received on the rec-
m'g regarding § 703.5¢b) discussed in de-
tall, infra,

Proposed § 703.5(b) originally required
that;

(b) Upon notification of u dispute, the

Mechanism ahall fmmediately Inform both
H':o wurrantor and the consumer of receipt
of the dispute, and shall promptly supply
the consumer with a description of the pro-

cedures and time imits adhered to by the
Mechanism,

T;ae Final Rule provision 703.5(b) now
reads;

(b) Upon notification of w dispute, the
echanism shall immediately inform both

‘be warrantor and the consumer of receipt
of the dispute,

"Under the final Rule, the burden of the
Mechanism is reduced at the time of re-
ceipt of a dispute, since the Mechanism

‘e
at
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formation required from consumers
either in the written warranty or sep-
arate materials accompanying the
product.

The provision is a reasonable attempt
to reduce administrative burdens on the
Mechanism. Reducing such burdens
would act to decrease costs thus posing
an added incentive to warrantors to in-
corporate Mechanisms, Proposed pro-
visions 703.2(¢) (2), (3) and (4) have
been Incorporated into the final Rule
as Section 703.2(¢c), (2), (4) and (5).

Thése subparagraphs appear to be a
reasonable means for consumer to gain
easy access to the Mechanism by the
use of simplified procedures. Moreover,
no adverse comment was addressed to
these provisions on the Record. The ad-
dition of provision 703.2(c) (3) will give
consumers additional information need-
ed at the time of warranty disputes and
will also eliminate a potentially costly
notification step by the Mechanism,

b. Consumer Awareness. Paragraphs
(¢) and (d), providin: easy access to
the Mechanism and simplified proce-
dures for fillng complaints, are destgned
to ensure that the consumer will be
aware of the existence of the Mecha-
nism at the time when that information
is important—at the time a warranty
dispute arises. Paragraph (d) requires
that:

(d) The warrantor shall take steps rea-
sonably caloulated to make consumers
aware of the Mechanism's existence at the
time consumers experience warranty dis-
putes.

Both paragraphs reflect concern ex-
pressed In the Senate Report which
stressed that Mechanisms will be useful
only if thelr existence is known.™
Although under the proposed Rule
brief information regarding the existence
of the Mechanism must be included on
the face of the written warranty, studies
on consumer complaint registration pat-
terns and interviews with consumer af-
fairs professionals indicated that more
information is necessary so that con-
sumers have Information regarding
Mechanism at points where they are
likely to turn when 8 warranty complaint
surfaces. Providing consumers with prod-
uct use and instruction materfals is a
common industry practice.™ The Staff
Report indicated that a number of con-
sumer affairs professionals have noted
consumer tendencies to avoid reading
use and Instruction materials until a
complaint arises™ While consumers

might misplace a warranty or fail to con-
sult it at the time of experiencing a prod-
uct malfunction or defect, a larger num-
ber of consumers would be more likely
to consult use and instructions materials
in an effort to remedy the malfunction
or determine the procedure for contact-~
ing the retaller or warrantor to remedy
malfunctions or defects.

Thus, placing more detailed informa-
tion regarding the Mechanism at a lo-

MR 1-2-3, 1183, Senate Report,
TRI1-2-3, 948, Stafl Report,
4.
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cation where consumers would be lkely
to turn in case of a product malfunction
or defect would serve as a valuable guide
to consumers on procedures to follow for
remedying such complaints. Reference
to the location of more detailed infor-
mation on the face of the written war-
ranty serves Lo assure cConsumer Recess
at the time of complaints, Consumers are
thus provided with both brief and more
detailed information at two points where
they are likely to turn when & warranty
problem surfaces.

The importance of consumer aware-

recelved on the record.
Christopher Wheeler, from the Center
for the Study of Responsive Law, testified
to the need for Mechanism visibility and
expressed doubt that the proposed Rule
provisions would accomplish this pur-
pose,” David Swankin, National Consum-
ers League, stressed the importance of
consumer AwWareness as o way to improve
the general quality of dispute handling.

Few comments were received on the
record concerning provisions of Para-
graph 703.2(c) designed to ensure con-
sumer access to the Mechanism at the
time warranty disputes occur. Comments
supported placing information recquired
by Paragraph (¢) in the written war-
ranty or in an operations manual as both
reasonable and desirable.”

The Commission has thus concluded
that provisions of Paragraph (¢) de-
slgned to ensure consumer awareness of
the Mechanism at the time warranty
disputes arise should be promulgated as
proposed.

More extensive comments were re-
ceived on the record concerning proposed
Paragraph (d). The provision has been
modified to require a warrantor to take

*“R 1-8, p. 87, Center for the Study of
Respoysive Law, Septomber 16, 1975, The
Center noted that: Like a tree falling in
the forest, if consumers do not know about
this mechantsm, It never exista”™,

% Sece ¢g., TR 225-226, Guenther Baum-
gnrt, AHAM, who noted that MACAPS
"« . {ejxperience has been that the mont
effective method Is the appearance of the
name and address of the panel In the in-
struction book. All the previous publicity,
including o Johnny Carson Show plug otie
night and many consumer columnists—does
not have nearly the effect from what I have
observed from the simple Information in the
instruction book."” See alxo, R 1-8, 89, Char-
lotte Pownell, Long Beach, California De-
partment of Consumer Affairs noted that:

“A number of our consumers have been
Introduced to various arbitration mechan-
isms of Industry (CRICAP, MACAP, Carpet
Institute) through the mediation efforts of
our sgency. Our experience has been that,
prior to being apprised of such mechanisma
through our agency, our consumers, st Joast,
has no knowledge of their existence. . . .
The most logical method of disclosing an
arbitration mechanism prior to the sale of
A consumer product would be on the prod-
uct packaging and in the operating manual
of the product.” See also: R 1-8, 30, National
Consumer Law Center. But, see, R 1-4-1, 504,
AHAM (urged deletion of that provision of
former provision §703.2(c) (3) providing for
a disclosure of time limits adhered to by the
Mechanlam. AHAM found time limits for
Mechanism decisions generally undesirable).

»
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reasonable steps to make consumers
aware of its Mechanism. Reasons for the
modification are discussed infra in this
section, The proposed provision would
have required warrantors to’ provide to
sellers and service centers the more de-
tailed information regarding the Mecha-
nisms required by Paragraph (¢). Addi-
tionally, warrantors would have been
required to take steps reasonably calcu-
lated to ensure that this iInformation was
provided to consumers requesting such
information or registering warranty dis-
putes. The provision was originally pro-
posed In response to studies which showed
that most consumers commence regis-
tration of & warranty or non-warranty
complaint by what consumer affairs pro-
fessionals term, “banging on the
counter" of the warrantor's retaller or
service center.™ Proposed Paragraph (d)
therefore required more detailed infor-
mation to be provided at those places
where warrantor's products are sold and
serviced. In order to ensure that retatlers
and service centers provided the Infor-
mation to consumers requesting it or
reglstering a warranty complaint, a re-
quirement that a warrantor was required
to take those reasonable steps calculated
to ensure that such information would
be distributed to such consumers was
Included. While it may have been difficult
for a warrantor to police all retailers and
service centers to ensure that such in-
formation was properly distributed, the
warrantor was required to offer incen-
tives to retailers and service centers that
would maximize the possibility that such
information would be duly distributed.

Suggestions that warrantors be re-
quired to engage in medin advertising to
publicize the existence of Mechanisms
were rejected, because substantial costs
involved might discourage warrantors
from sponsoring Mechanisms, thereby
frustrating Congressional Intent® The
requirements in Paragraphs (¢) and (d)
were designed to work together to reach
most consumers at the time when they
most needed access to the Mechanism
without placing an unreasonable finan-
cial burden on the Mechanism.

‘While the provisions of Paragraph (¢)
evoked little criticism on the record, Par-
agraph (d) was criticized by warrantors
and consumer representatives alike. War-

rantors criticized the provision as both
unnecessary and unenforceable.”

The National Retail Merchants Asso-
ciation (NRMA), found the provision to
be unnecessary. Retatlers would provide

« See, B 1-2-3, 2256, Mason and Himes, An
Exploratory Behavioural and Socio-Economic
Profile of Consumer Action About Dissatis-
fuction with Selected Household Appliances,
7 Journal of Consumer Affairs (1973). R 1~
2-3, 2053, Stecle, Frand Dispute and the Con-
sumer—Responding to Consumer Com-~
plaints, 123 U. Pa. L. Rev, (1976). R 1-2-8,
2186, Diamond, Ward and PFaber, Consumer
Problema and Consumerism—aAn Analysis of
Calls to a Consumer Hot Line, Marketing
Belence Institute, Docember, 1074

= R 1-3~3, 850, Staff Report.

“ See, 9., R 1-2-1, 81 (unfalr to retallers);
R 1-4-1, 47 (lack of warrantor control over
retallers). y
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this information to consumers in the in-
terest of future goodwill whether or not
the warrantor required retailers to give
out such information.™

In contrast, consumer representatives
commented that the provision was not
stringent enough to fulfill its purpose of
making consumers aware of the Mecha-
nism's existence at the time warranty
disputes occur.® A number of consumer
representatives suggested that stickers
should be attached to the product itself
as & way of informing consumers about
the Mechanism's existence at the time
of warranty disputes.™

One group noted that slgns should be
posted at retailers and service centers as
an additional way to inform consumers
of the availability of the information.”
provisions for not requiring warrantors
Other groups criticized the proposed
to engage in media advertising—a
method they felt sure would result in
consumer awareness of the Mechanism's
existence™

“R] 1-4-1, 82, See, also, R-1-3-3, 816. The
Chicago Better Business Bureau commented
that: 708.2(d) s . . . “very broad and unen-
forceable. It is our conaidered belief that this
should be left to self-regulatory efforts and
the Pederal Trade Commission, where indi-
cated. Responsible and capable warrantors
will view thelr settlement procedures as a
marketing factor and we will all benoefit from
this approach." But, see, TR 102-103, Dean
Determan, Vice President, Council of Batter
Business Bureaus, who commented on the
destrabiliity, from CBEB's point of view, of
placing the burden to provide such informa-
tlon on theo retaller. However, Determan
noted the impossibility of enforeing the pro-
vision.

But, see also, TR 170, Ray Afflerbach, Na-
tional Association of Kitchen Dealers who
commeonted that Section 7082 (c) and (d)
were sufficiont to ensure CONSUMEr AWAroness.

= See, 0.9, R 1-0, 65, Center for the Study
of Responsive Law, September 16, 1975; R-1,
105, Wisconsin Governor's Council for Con-
sumer Affalrs; TR 149, Shelby County Legal
Services,

But see, TR 125, MACAP, who emphatioally
supported the proposed provision. The panel
chairman commented that: “We contend
that there ought to be some responsibility
from the manufacturer to the dealer and
the servicer and that the manufacturer ought
to provide the people to whom he sells and
the people to whom he gives the authority
to deal as an authorized dealer."”

R 1-6, 158, Connecticut Citizen's Research
Group ngreed with MACAP: “Particular stress
should be put on the responsibility of large
discount centors to make informntion con-
cerning warranties and dispute mechanlsms
roadily avallable.”

™ See, ¢g., TR 151-152, Shelby County Le-
gal Services (cheaper for warrantors to pro-
vide stickers than providing the required in-
formation fo retaflers): R 1-8, 67-58, Center
for the Study to Responsive Law, suggested
that if the produot were too samall for a
sticker, the FTC could grant an exception.
But, see, R 1-0, 159, Brian Sulllvan comment-
ing for Connecticut Citizen Research Group,
found stickers to bo unnecessary at this time.
(Warrantors will voluntarily take steps to
make Mechanism known).

"R 1-8, 58, Center for the Study of Re-
sponsive Law.

" See, eg.. B 1-8, 147, Joseph F. Thomas,
Executive Director, Wisconsin Governor's
Councll for Consumer Affatrs felt media ad-
vertising would oreate Increased awareness of
the entire warranty system.

Christopher Wheeler, Center for tho
Study of Responsive Law, offered the
most detailed explanation for the neces-
sity of media advertising™ Wheeler
stressed that advertising would be the
only certain way to ensure Mechanism
visibility.™ He recommended that war-
rantors be required to engage in media
advertising at a cost of at least 1 per-
cent of gross sales™ since companies
routinely spend up to 25 percent of their
gross sales in product advertising™
Wheeler found the proposed require-
ments too general to be enforced.™

Responding to warrantor and consum-
er criticism, the Commission has revised
proposed provision 703.2(d) to require
warrantors to take steps reasonably cal-
culated to ensure consumer awareness of
the Mechanism at the time warranty dis-
putes occur, The change is designed to
balance concerns expressed by Industry
and consumer representatives on the
public record. First, it offers warrantors
flexibflity lacking in the proposed pro-
vision. The Commission is aware of gen-
eral testimony on the public record re-
garding differing warrantor distribution
and marketing methods. Some warran-
tors retain direct control over dealers or
service centers by means of franchise
agreements. This arrangement lends it-
self easily to provision of Mechanism in-
formation to retallers since the warran-
tor may require retallers to provide this
information by including the reguire-
ment as a part of a dealer/warrantor
agreement, Varying methods of warran-
tor control over product distribution and
marketing fall between complete control
over retailers and none at all. The oppo-
site end of the spectrum is reflected by
warrantors selling only to jobbers. Here,
the warrantor effectively maintains no
control over the final distribution of his
product. Thus, proposed provision 703.2
(d) may have been possible for some
warrantors to enforce but impossible for
others and would not ensure maximum
cOnsuUmMer AWAreness.

Warrantors with complete control over
product distribution and marketing may
wish to provide information to retailers
for distribution to consumers; in con-
trast, a warrantor selling only to jobbers
may wish to engage In media advertising
to publicize the Mechanism’s existence.
From a public relations standpoint,

®R 1-8 56-57, Center for the Study of
Responsiye Law.

" id., Center for the Study of Responsive
Law stated: “Experience with MACAP in
some cities has shown that single broadcast
descriptions of MACAP produce sudden and
direct dispute referrals In large numbers.
The Maryland State Home Improvement
Commission discovered that media publicity
of their existence and thelr action against »
particular business led to a huge influx of
complaints againat that business.*

nid, at 57.

" Jd. OSRL, Wheeler gave the Center's ren-
soning: *. . . If companles can routinely
spend up to 25% of the groas sales In ad-
vertising the merits of their produots, they
can afford to spend 1 percent telling the con-
sumer what to do should something Ko
wrong with thelr product,”

“ Id, nt 56.
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some warrantors may want to publicize
a Mechanism more than others. While
some warrantors may elect to engage in
widespread media advertising; others,
because of budgetary considerations, may
wish to utilize alternate avenues to create
awareness. Salesmen may wish to pro-
vide point of sale material by means of
posters or signs. Some warrantors may
wish to use product stickers. Others may
wish to publicize a Mechanism by partic-
ipating in TV, “talk™ shows or providing
materials for use by consumer column-
ists.

The new provision effectively deals
with consumer representatives’ criticism
that provision of Mechanism materials
to retallers would not sufficiently ensure
consumer awareness. Many different ave-
nues can now be utilized to ensure the
level of awareness desired by these repre-
sentatives. Criticlsm that the provision
is unenforceable is addressed by a new
provision under § 703.7(b) (1) which re-
quires an impartial auditor to evaluate
annually warrantors’ efforts to make
consumers aware of the Mechanism's ex-
istence. Warrantors incorporating a
Mechanism will realize that to comply
with the Rule they must publicize the
Mechanism’s existence and will be ac-
countable annually for such efforts. Au-
dit reports indicating a lack of reason-
able efforts by the warrantor would pro-
vide the Commission with & means to en-
force compliance with the Rule.

Thus, by offering warrantors flexible
means of complying with provision
703.2(d) and permitting warrantors to
engage in a variety of means to publicize
the Mechanism's existence, the Commis-
sion has concluded that provision
7032(d) creates & reasonable balance
between warrantor and consumer in-
terests, Objections to the unenforceabil-
ity of the provision have been dealt with
by the addition of an audit provision
which will provide the Commission with
information as to compliance or non-
compliance, See, §703.7(b) (1), infra.
Warrantors will be able to balance cost
and publie relations considerations while
adhering to a general requirement that
will result in consumer awareness of the
Mechanism,

HEDRESS AVAILABLE DIRECTLY FROM THE
WARRANTOR

Nothing contained in paragraphs (b), (o)
or (d) of this section shall limit the war-
rantor's option to encourage consumers to
sock redress directly from the warrantor os
long s the warrantor does Not expresaly re-
quire consumers to seek redross directly from
the warrantor, The warrantor shall proceed
fairly and expeditiously to attempt to resolve

all :ll.spuws submitted directly to the war-
mntor,

This provision has been modified to
breserve a warrantor’s option to encour-
ige consumers to seek redress directly
from the warrantor so long as he/she
does not expressly require consumers to
seek redress directly from the warrantor.
The provision retains optional direct
“ccess 1o the Mechanism for consumers
at any time during, prior to or after a
Warrantor's handling of the complaint,

d:
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Nothing contained in paragraphs (b) (c)
or (d) of this section shall limit the war-
rantor’s option to encourage consumers o
seek redress directly from the warrantor; but
the warrantor shall clearly and coi
disclose that access to the Mechanism 18
available without restriction at a consumers
option. The warrantor shall proceed fairly
and expeditiously to attempt to resclve all
disputes submitied directly to the warrantor,

The Stafl Report noted the reasoning
of the original provision:

Some warrantors may wish to minimize
Mechanism costs by promptly handling dis-
putes at the retall or corporate level to avold
referrals to the Meochanism. The proposed
provision Is not Intended to nor
burden current legitimate attempts of war-
rantors Lo settle disputed compiaints,

Some warrantors have internal complaint
handling processes which require consumers
to go through various levels during the
course of settiement. For example, automo-
bile warrantors somotimes ask consumers to
£0 first to a dealer, then to a factory or re-

" glonal representative, and then resort to the

home office of the warrantor, It is posaible
that some number of consimers may elect
to use a warrantor's process only to discover
that the process involyes shuttling back and
forth betweon diiferent corporate levels, An
exnmple of this 15 contained In & letter from
& consumer to the FTC which desoribes
thirty separate unsuccessful attempts to
remedy a warranted auto transmission de-
fect., The Proposed Rule requires tie dis-
closure to the consumer that access to the
Mechaniumm 15 available at any time at a con-
sumer's option.

In order to prevent some consumers from
eiecting in good faith to undergo a warran-
tor dispute settlement process which delays
and frustrates rather than expedites dispute
settlement, the proposed Rule Included a
general requirement that warrantor com-
piaint handling mechanisms operate falrly
and expeditiously. As indicated earlier this
did not set a new standard, but merely in-
corporates the existing standard under Sec-
tion 5(a) of the FTC Act ™

The above provision engendered exten-
sive favorable and unfavorable comment
on the public record. In response to such
comments, discussed infra in this Sec-
tion, the Commission has eliminated the
provision requiring warrantors to clearly
and conspicuously disclose that direct ac-
cess to the Mechanism is always avail-
able at the consumer’s option. However,
the Commission has added a provision
that would prohibit a warrantor from ex-
pressly providing that & consumer seek
redress directly from a warrantor before
proceeding to the Mechanism.

It should be noted that the reasoning
behind the provision remains unchanged.
The provision has been modified in light
of the Act's purpose to encourage war-
rantors to adopt Mechanisms so that con-
sumer warranty disputes can be settled
Tairly and expeditiously. Comments from
industry representatives discussed below
strongly indicated that warrantor inter-
pretations of the proposed provision
would dissuade warrantors from incor-
porating Mechanisms, Consumers would
have experienced no benefits from a rule
that created no Mechanisms for the set-
tlement of warranty disputes, However,
our original concerns over the possibility
of consumer frustration and drop-out

"R 1-2-3, Staff Report.
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from Internal warrantor complaint han-
dling procedures are reflected by the
maintenance of the provision allowing
consumers direct access to the Mecha-
nism at any stage of the complaint pro-
cedure,

(@) Industry Comment Regarding Di-
rect Access, Industry representatives
stressed that adoption of the proposed
provision would discourage warrantors
from incorporating Mechanisms.™

Many warrantors cited thelr present
intermal complaint handling procedures
with pride.” Comments were received in-
dicating that direct consumer access
would result in atrophy of present war-
rantor complaint handling procedures
and destroy desirable buyer-seller rela-
tionships.”™ A number of industry repre-
sentatives requested that consumer use
of internal complaint handling proce-
dures be required before contact of the
Mechanism.™ Some warrantors and con-
sumer representatives noted the desir-
ability of encouraging direct buyer/seller
contact.”™ A number of comments indi-
cated that consumers already resort to
the retailer/warrantor and would con-
tinue to do so In spite of the proposed
Rule provision™ One comment noted

" See, ¢.g., TR 70, Dean Determan, Counell
of Better Business; R 1-3-1, 247, J. C. Penney
& Co.; TR 1245, Walker Manufacturing Co;
TR 1762, General Electric; TR 2057, Singer
Sewing Machine; TR 1210, Whirlpool Cor-
poration; TR 609, Southern Furniture Manu-
facturers Association.

™ See, eg., TR 17712, General Electrio; TR
1246, Walker Manufncturing Co; TR 2474,
Woolworth Company: TR 1215, Whirlpoo!
Corporation; TR 2058, Siuger Sewing Machine
Corporation: R 1-3-2, 687, Bullock’s, North-
ern Callfornda,

i See, ¢.9., R 1-3-2, 887, Bullock’s, North-
ern Californis; R 1-3-3, 815, Chicago. Bettor
Business Bureau.

" See, ey, R 1-3-2, 422, Armstrong Cork
Co,; R 1-8-2, 438, Defries and Fiske, Ohicago,
Ilinols; TR 610, Southern Furniture Manu-
facturer’s Association; R 1-3-3, 062, Whirl-
pool Corporation; R 1-3-1, 247, J. C. Penney
& Co,

" See, ¢49., TR 1406, Schiwinn Bloycle Cor-
poration: TR 80-81, Council of Better Busi-
ness Bureaus; TR 126, MACAP; TR 1314,
Indianapolts, Indiann Better Business Bu-
resu; R 1-6, 87, National Consumers League;
TR 2056-2057, Singer Sewing Machine; R
1-3-1, 264, Giant Foods Corporation; TR
2151, Kit Manufacturing Company; TR 82,
Counell of Better Business Bureaus; TR 2197,
Orange County, Californin, Office of Con-
sumer Affatrs; TR 2041, Herschel ElXins, Dep-
uty Attorney General, State of California;
TR 2137, “Consumer Newsletter”,

*See, e.g., TR 2008, Legal Aid Poundation,
Long Beach, Callfornin; TR 843-844, Profes-
sor Donald P. Rothschild, “Consumer Help”,
George Washington University, Washington,
D.C.; TR 1478, American Arbltration Assocls-
tion; R 1-4-1, 621, MACAP (indicated that
out of 192 complaints received by MACAP
during the week of September 22, 1075, 110
were referred to manufacturers. However, the
comment did not Indicate which consumers
submitting complaints had already con-
tacted the retatler); TR 66, Council of Better
Business Bureaus (Vice President Determan
Indicated that 50% of those contacting the
BBB, had already contacted the business);
TR 2420, John Pound, San Francisco Con-
sumer Action, testified that around 10 to 207
of consumers contacting his group had falled
to contact the retaller/seller.
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that such contacts are in the best in-
terest of warrantors, retailers and sellers
since the strongest impetus for redress of
disputes stems from the good-will of both
warrantors and retaflers.” Consumer
representatives noted that some con-
sumers may have valid reasons for not
contacting a retailer or warrantor upon
experiencing a dispute.™

A common reason cited by consumer
representatives fearing an express re-
quirement that consumers resort first to
In-house procedures was that consumers
might be shuttled back and forth be-
tween different corporate levels.™ Com-

TR 1647, Professor Lawrence Feldman,
Uniyeralty of Illinols, Chicago.

= Sep, 09, TR 38, Cathleen ORellly, Con-
sumer Pederation of Americn, commented
that some consumers may have had par-

ticularly frustrating prior experiences with a

warrantor or seller and do not wish to repeat
» meaningless process; TR 844, Professor Don-
ald P. Rothachild, “Consumer Help", George
Washington University, Washington, D.C,
commented that soms consumers may be
hostlle or embarrassed, Rothschild noted that
some consumers nre naturally hostile after
discovering that a warrantied product is de-
fective. Some consumers are unable to ad-
vocate their dispute. Rothschild gave senior
citizons as an example of thoge easily
frustrated and discouraged by attempts to
remedy disputes through internal warrantor

ures; See, also, TR 1804, Consumer
Praud Division, Cook County State Attorney
General's Office, Ohleago, Illinols.

%R 1-8, 70, Center for the Study of Respon-
sive Law, Christopher Wheeler noted that
“run-nrounds” by warrantors may not be a
result of conselous policy, stating that:

“It is fundamental to understand that n
percelyed “run-around” ls not always the
result of consclous policy. Rather in a generic
sonso, it 13 the result of the franchiser-fran-
chisee or manufacturor-dealer reiationships
which have come to dominate our market
structure. Inherent in these relationships is
the issue of accountability. Where the buck
finally stops becomes a contral, dominating

Thus with even the best of com-
plaint-handiing intentions, sellers on occa-
slon must send the consumer elsewhere In
the corparnte structure to get a deciston on
his clatm.*

TR 605, Cleveland Citizens Action Group;
TR 937, Board of Frecholders of New Jersey;
R 1-4-1, 505, AHAM {(consumers would npot
undergo shuttling if they contacted MACAP),
See, also, The record reflects commernta from
consumer represontatives and consumers
noting the oocurrente of the shuttling
process:

R 1-8, 101, Long Beach Department of Con-
sumer Affalrs (consumer with a defective
dryer whose valn sttempts to remedy the de-
feot 1asted over n year); TR 1805-1815, Rone
ald Rodrigues, & consumer who testified
regarding lengthy attempts to remedy auto
tire defects; TR 1010-11, Covernor's Con-
sumer Advocate's Office, State of Illinols.
(nuto dealer withholding warranty service
from an uninformed Spanish speaking con-
sumer); TR 1813-1326, John Czarneckl, a
consumer commented that his attempts o~er
a alx month period at vartous corporate levels
to remady & water leak In n new Plymouth
Duster had been unsuccessful; R 1-5, 185-80,
Joseph R. Holrum, a consumer who testified
regarding vafn attempts to correct defects in
4 clectric stoves over § years; R 1-6, 237, Ray
Lindsey, Guadalajars, Mexico, 8 oonsumer
who recounted unsuccessful efforts with his
Pord dealer and factory representatives to
porreet front grill and window problems,
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ments indicated that consumers, frus-
trated and discouraged by this shuttling
process, sometimes drop their complaints,
thus leaving some disputes unsolved.™

(c) Alternatives Available Without
Requiring Consumers To Directly Con-
tact A Warrantor/Retailer. Some com-
ments suggested that alternative means
were available to balance the desire of
warrantors to utilize internal complaint
handling procedures thus minimizing
costs and still guard sgainst consumers
dropping out of the complaint handling
process.”

Two comments suggested that the
Commission promulgate rules for war-
rantor internal complaint-handling pro-
cedures.™ Other comments indicated that
the proposed provision did not bar war-
rantors from encouraging consumers to
use internal complaint handling proce-
dures before resorting to the Mechanism,
noting that contacting the warrantor/
seller is a natural tendency of consum-
ers” Consumer representatives com-

u See, g, R 1-6, 71, Christopher Wheeler,
Center for the Study of ve Law,
noted that: . . . consumers will drop out In
rapld numbers as they find they are forced
to proceed through one corporate layer after
another, If the “run-around"” is an inherent
structural by-product of our present corpo-
rate structure, public policy should not ex-
scerbate it. Public policy should bypass it™;
B 1-8, 165, Governor's Council for Consumer
Affalrs, State of Wisconsin which notod that:

mented that if the Mechanism received
complaints from consumers who had not
first contacted a retailer or & warrantor,
nothing in the proposed Rule would pre-
vent the Mechanism from referring such
complaints to the warrantor for resolu-
tion" By keeping track of complaints
referred to a warrantor, the Mechanism
would thus minimize consumer drop-
out.” Administrative costs, Including staif
time &nd recordkeeping, -result from
monitoring such complaints,

However, such costs could be balanced
against the desirability of minimizing
consumer drop-out.™

4 CONCLUSION

In response to comments received on
the public record regarding provision
703.2(d) requiring the warrantor to
clearly and conspicuously disclose that
direct access to the Mechanism is always
a consumer option, the Commission has
modified the provision. Warrantors need
not disclose clearly and conspicuously
that direct access is optional but may not
expressly require consumers to resort to
internal complaint handling procedures.
Objections by warrantors that the pro-
posed disclosure would destroy present
complaint handling procedures, over-
burden the Mechanism, and result in
added costs to warrantors and consum-
ers, have been met by omitting the neces-
sity for warrantors to clearly and con-

“Granted, many consumers are very per-
sistent, but our experience has been that it
does not take many obstacles to discourage
thoe consumer in pursulng s complaint . . .
Some drop the complaints if they face the
prospect of a long, Involved dispute settle-
ment procedure; others contact a govern-
ment or independent consumer agency to in-
tervene on thelr belmlf, others do nothing:"
Tr 852-853, Professor Donald P. Rothschild,
Goorge Washington Unilversity, Washington,
D.C., “Consumer Help™ who commentad that
even with extensive follow-up procedures,
8% of the 3800 consumers who complained
to the Center in the past year dropped out
with disputes unresolved. Rothsohlld noted
that this was a very low figure. Rothschild
noted that elderly persons are y prone
to dropping o complaint; R 1-4, 621, MACAP
(The panel followed up on 107 referrals they
had made to manufacturers in June, 1075,
Ouly thirty-nine consumers responded to the
Panel's request for Information regarding
the disposition of thelr complaint, Of those
responding, 8% or 3 out of the 30, had made
no attemptis to contact the warrantor), See,
also: TR 88, Council of Better Business Bu-
reaus (Consumers can bocome discouraged If
thoy contact the wrong psrson).

= See, o.g., TR 1303, Indianspolis, Indians,
Botter Business Bureau Director Ray Dear-
ing suggesied that the warrantor should no-
tify ita customer in writing stating tho reason
for the rejection. That same written notifica-
tion could advise the customer that he can
appeal the decision and set forth the steps
necessary to Initiate such uppeal.

* See, o9, R 1-8, 01, National Conaumers
League; TR 112, Council of Bettor Business
Bureaus.

But, see, TR 243-244, Conter for the Study
of Responsive Law, (supported the provision
and iafavored the Commission’s creation of
A tlered systom) .

¥ See, e.g., TR 843-844, Professor Donald P,
Rothsohild, “Consumer Help', George Wash-
ington Unlversity, Washington, D.C. (as a
practical matter, consumers will always have

to use in-house procedures): TR 34, Con-
sumor Federation of America suggested what
it considered to be a non-threatening dis-
closure method to be used If In-house pro-
cedures were optional:

“The law requires us to Inform you of your
right and the mechanism which will attempt
complaint mechanism described above In
paragraph such and such. We respect the
right and the mechanism which will attempt
to settle the dispute within 40 days, However,
you may choose to first contact our own com-
plaint department which has settled 85 per-
cent of all complaints to the satisfuction of
the customer within seven days at no expenso
to the customer. We encourage you to con-
tact us first because we want to satisfy you
in the fairest and fastest way possible.”

See, also, R 1-6, 51-82, Center for the Study
of Responsive Law.

wSce, ¢g., TR 855, Profemsor Donald P.
Rothschild, “Consumer Help”, George Wash-
Ington University, Washington, D.C. (this
procedure would aid fair and expeditious
resolution of disputes); TR 708, Cleveland
Cltizens Action Counctl, *, . , the warrantor is
free to encourage them to go through their
own in-house procedure . . . [I]t probably
SAVES monay. . .."

™ Ses, eg9.. TR B5), Professor Donpald P.
Rothschild, “Consumer Help™, Goorge Wash-
ington University, Washington, D.C. (the
University’s “Consumer Help™ program fol-
lows this procedure); TR 133, MACAF Panel
Member, John Rose testified that although
the Panel does not follow up on the com-
plaint, the consumer s placed on the proper
track,

weee, 9. R 141, 622, Comment of
MACAP (10% savings in operating time by
not tracking complaints); TR 858, Professor
Donald Rothschild, “Consumer Help", George
Washington University, Washi , D.C.
(follow-~up procedures initially crented a cost
burden on the "Consumer Help™ program but
the problem soon disappeared); TR §8, Coun-
cil of Better Business Bureaus (costs would
not increase by a significant amount).

FEDERAL REGISTER, VOL 40, NO. 251 —WEDNESDAY, DECEMBER 31, 1973




splcuously disclose the direct access op-
tion. As & result of the modification, war-
rantors will thus be encouraged to in-
corporate Mechanisms as well as present
in-house complaint handling procedures.
Wwith the establishment of these Mecha~
nisms, consumers will be able to have
warranty disputes settled fairly and ex-
peditiously.

However, the Commission's initial pro-
vision allowing consumers direct access
{o the Mechanism has been retained in
the final Rule, Strong consumer support
for this provision can be found in the
Record. Consumers may resort to the
Mechanism at any time, thus minimizing
the possibility that some consumers may
be shuttled back and forth within a cor-
porate structure and drop out with un-
resolved coniplaints, Possibilities of in-
creased complaints over-burdening the
Mechanism and Increasing costs are
minimized by the Mechanism's ability to
refer complaints o warrantors for set-
tiement while working within time con-
straints imposed by thie Rule, Thus added
protection to consuiners against dis-
couragement and drop-out has been pro-
vided. Moreover, warrantors are required
to handle disputes falrly and expedi-
tiously,

Thus, the Commission has concluded
that the modification of the Rule is rea-
sonabie and necessary to ensure the bal-
ance of warrantor and consumer inter-
ests envisioned by Coieress in the Act.
The provision as promulgated maximally
encourages warrantors to incorporate
Mechanisms while utilizing present in-
honse complaint handling procedures
but ensures that consumers do not drop
out of a prolonged and complicated com-
piaint handling procedure that would
fail to settle warran‘y disputes fairly
and expeditiously.

DISPUTES SUBMITTED DIRECTLY TO THE
WARRANTOR

(o) Whenever o dispute is submitied di-
rectly to the warrantor, the warrantor shall,
within a reasonable time, decide whather,
a:d “o what extent, it will satisfy the con~
sumer, and Inform the consumer of its de~
clsion. In fts notification to the consumer
of it= declaion, the warrantor ahall inciude
the Information required in § 703.2.(b) and

(e).

Section T03.2(e) deals with the wadr-
rantor’s obligation to make a decision
rega~ding a warranty dispute submitted
directly to the warrantor within a rea-
sonable time and notify the consumer
of this decision. At the same time, the
warrantor would provide information
regarding the Mechanism required by
Section 703.2 (b) and (¢). The provision
nromulgated differs from the proposed
version. The change reflects comment
‘ecelved on the record regarding the
iroposed provision'’s potential burden-
‘omeness. As a result, the Commission
has adopted an alternative frequently
broposed on the record. The alternative
l;-oxlslon reduces a warrantor's bur-
dens to forward unresolved disputes to
the Mechanism. However, the new pro-
vislon ensures that consumers will re-
‘Cive notice of a warrantor’s decision

RULES AND REGULATIONS

and necessary information allowing
them to easily and register thelr

Section 703.2(e) originally provided
that:

(e) Whenever the warrantor determines
that a dispute submitted directly to it can-
not be resolved to the consumer's satisfac-
tion, the warrantor shall immediately re-
for the dispute to the Mechanism,
with any Information which the Mechanlun
may require for prompt resolution of
warranty disputes,

The Stafl Report's reasoning for the

Mechanism was that since the Mecha-
nism served as the warrantor's oppor-
tunity to cure, he should be obliged to
forward unresolved disputes to the Mech-
anism. Materials received from war-
rantors regarding such disputes could
be used by the Mechanism to resolve
these disputes witiiin a shorter time,
thus reducing the Mechanism's inves-
tigatory burden™ The provision en-
gendered little consumer comment,
MACAP favored the provision as a state-
ment of good intent by the warrantor™
Industry comments on the provision
were generally unfavorable.” One indus-
try comment suggested that the provision
is burdensome since warrantors have no
clear way of determining whether con-
sumers are satisfied.™ The provision
could thus discourage warrantors from
Incorporating Mechanisms.® It was
noted that frivolous claims sometimes
arise and the necessity of forwarding
such complaints could increase costs to
the Mechanism and warrantors.™

The alternative frequently suggested
and adopted in the final Rule was that
the warrantor should instead be obliged
to notify the consumer of his decision
in writing and provide information re-
garding Mechanism operations” The
most persuasive testimony on the desir-
ability of this alternative was given by

“Gerald Aksen of the Amerfcan Arbitra-

tion Assoclation (AAA). Aksen cited to
the AAA's experience with New York
State’'s No-Fault Insurance Program,
The program’s uhiform dental of claim
form is sent to consumers upon the in-
surance company's decision to deny a
claim. Upon receipt of the company’s

written refusal, the consumer fills out
the simple form and mails it to the AAA

"R 1-2-3, 054,

=R 1-4-1, 885, MACAP; But, sc¢, R 1-6,
143, New York City Office of Consumer Af-
foirs (opposed the original provision for
forwarding the dispute without first obtain-
ing thy consumer's consent).

®Bu? sce, R 1-3-1, 200, Union Carbide
Corporation  (suggested that the phrase
“immediately forward™ be changed to
“promptly forward").

"R 1-4-1, 506, AHAM; R 1-4-1, 48, NAFM.

* R 1-3-1, 63-64, Mohasco,

TR 1302, Indianapolis, Indiana Better
Business Bureau: R 1-4-1, 96, NEMA; TR
84-85, Council of Better Business Bureaus.

“TR 1302, Indlanapolis, Indiana Better
Business Bureau; R 1-3-3, 180, Chicago, Il
nols Better Business Bureau; TR 85-85,
Councll of Better Bualness Bureaus.
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to commence arbitration proc N
Aksen suggested the written denial of a
warranty dispute would provide the
Mechanism with a firm basis to begin
investigatory work on the dispute™

While reducing burdens on the
Mechanism and warrantor which might
discourage establishment of Mecha-
nisms, the modified provision provides
consumers with notice of the warrantor’s
decision respecting a dispute and infor-
mation regarding the Mechanism. More-
over, written denial of a dispute will give
the Mechanism a starting point from
which to begin investigation.

ADDITIONAL WANRANTOR DUTIES

(f) The warrantor shall: (1) respond fully
and promptly to reasonable roquests by the
Mechanism for Information relating to diy-
putes;

Paragraph () ensuwr'es a warrantor's
good faith cooperation with the Mech-
anism he has elected to serve as his op-
portunity to cure. Since the Act speel-
fies that the Mechanism shall settie
warranty disputes fairly and expedi-
tiously, the warrantor must assist the
Mechanism In any reasonable ways that
would help the Mechanism comply with
the Rules. With the exception minor
changes in Janguage in 703.2({), the pro-
vision has been adopted as proposed.

As proposed, paragraph 703.2()(1)
provided that the warrantor respond
fully and promptly to requests by the
Mechanism for information. In the
course of investigating and settling war-
ranty disputes, the Mechanism might re-
quire additional Information from the
warrantor on various facets of the dis-
pute. Under the proposed Rule, the
Mechanism would have only 40 days from
receipt of the dispute to decide the dis-
pute. If a warrantor were to refuse to
provide Information necessary for the
Mechanism's decision, the Mechanism
could be delayed in settling a dispute and
thereby fail to comply with the proposed
Rule, Thus, good faith by the warrantor
implies full and complete cooperation to
requests made by the Mechanism for the
purpose of settling warranty disputes.
Minor changes have been effected in the
wording of the section in response to
comments received on the record. The
word “reasonable” has been added to re-
quests made by the Mechanisms to war-
rantors for information. Moreover, such
requests must be related to disputes. The
addition of these terms was suggested by
comments stating that the provision In
its original form might be burdensome
and discourage some warrantors from es-
tablishing Mechanisms™ The Commis-
sion has concluded that changes in the
language of Section 703.2(f) (1) are rea-
sonable. The section now provides that
the warrantor respond to reasonable re-
quests by the Mechanism for information
relating to the dispute.

“TR 1482-1485, American Arbitration As-
sociation,

™ Id. at 1485

WR 1-4-1, 48, NAFM; R 1-4-1, 82, NRMA
R 1-3-1, 200, Union Carbide Corporation;
But, sce, R 1-4-1, 608, AHAM, (section un-
necessary).
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(£) (2) upon notification of any decision of
the Mechanlsm that would require action on
the part of the warrantor, immediately notify
the Mechanlam whether, and to what extent,
warrantor will abide by the decision;

This provision has been promulgated
as proposed, The Staff Report on the pro-
vision indicated that:

Fallure of the warrantor immediately to
notify the Mechanism whether and to what
extent 1% will abide by the Mechanism's de-
oision would agaln show a lack of good falth
by the warrantor in the Mechanism it has
elected as his right to cure, Under the pro-
posed Rule, the warrantor will bave known
of the existence of the dispute and have had
more than a month to consider its actions re-

g & Mechanlsm declsion. Under the pro-
posed Rule, the Mechanism has 40 days to
declide the dispute, obtain a declsion from a
warrantor as to whether the warrantor will
abide by the decision, and notify the con-
sumer of his decision, Were the warrantor
to delay notification of the Mechanism of his
decision, the Mechanism, operating s war-
rantor's right to cure, would fall to comply
with the proposed Rule,

Fallure to notify the consumer of tho war-
rantor’s intended actions would further delay
consumers from seeking legal remedies
created under Title I of the Act =ince pas-
sage of the 40 days ends warrantor's right 1o
cure. Sinee the consumer has made s decl-
sion or been required to forebear sult in
order to afford the warrantor a right to cure,
further delays from the Mechanism because
of warrantor fajiure to reply would be un-
roasonable

The provision engendered few com-
ments on the public record.”” The provi-
sion appears necessary to ensure the
Mechanism'’s ability to comply with the
Rule, Moreover, the Commission has con-
cluded that since warrantors have elected
to incorporate Mechanisms, it is reason-
able to require warrantors to aid the
compliance of thelr duly-incorporated
Mechanisms by immediate notification as
to a warrantor’'s decision to accept or re-
ject a Mechanism decision.

{f)(3) perform any obligations It his
ngreed to.

Paragraph ({) (3) of the Rule is pro-
mulgated as p The provision
would require warrantors to perform any
obligations agreed to. The warrantor is
not bound to abide by the decisions of
the Mechanism even though he has in-
corporated the Mechanism into the terms
of the written warranty.

The rationale for the provision was in-
dicated in the Staff Report:

While the warrantor may decide not to
ubide by some of the decisions of its duly
incorporated Mechanism, upon its notifica~
tion by the Mechanism and agreement to per-
form, fairness reguires that the warrantor
be bound to perform such agreed-to oblign-
tions.

At the time of notification, the warrantor
wna froe to decide to abide or not to ablde
by the decision of the Mechanism. The Mech-
anism, compelled by the Rule to decide a
warranty dispute within 40 days, must have

"R 1-2-3, D55-957, Stall Report,

" See, ey, R 1-4-1, 48, NAFM ("Immedi-
ately” unnecessarily harsh); R 1-8-1, 200
Unlon Oarbide (“promptiy” not “Immedi-
ately”): R 1-4-1, 506, AHAM (provision un-
NOCesSArY) .
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alrendy notified the consumer of tho war-
rantor's declsion to perform. Thus, assured
by the Mechanism that the warrantor would
perform, the consumer would have

seaking logal rodress created under Titie I
of the Act. Fallure of the warrantor to per-
form agreed-to obligations would mean that
warranty disputes were not, in fact, settled
fairly and expeditiously by the warrantor's
Mechanism, would delay consumers from
seeking legal remedies avallable after the 40
days had passed, and would show lack of good
faith on the part of the warrantor\®

Only two comments were received on
the proposal, Virginia Knauer, Office of
Consumer Affalrs, HEW, asked that the
Commission require a warrantor to state
in the warranty to what extent he/she
agreed to abide by Mechanism deci-
sions.™

The Commission promulgates Section
703.2(1)(3) as proposed and has deter-
mined from the Record that the provi-
slon requiring warrantors to perform
obligations incurred as a result of incor-
porating a Mechanism is reasonable.

GOOD FAITH REQUIREMENT

(g) The warrantor shall act In good faith
in determining whether, and to what extent,
it will abide by a Mechanism décision,

Paragraph 703.2(g) lm;;oses a general
good faith requirement on warrantors
with regard to determinations to abide

by Mechanism decisions, It has been pro-
mulgated as proposed. The rationale for
the provision was indicated in the Staff
Report:

Warrantors can choose whother or not to
incorporate a Mechanism into the terms of
o written warranty as thelr opportunity to
cure. Additionally, they may choose one of a
number of different types of Meochanisms
which suit thelr particular commercial needs
and complaint handling patterns. Warran-
tor'’s Incorporation of a particular Mech-
anism indicates that he, in good falith, con-
sidered that the particular Mechanism
¢hosen would falrly and expeditiously settled
warranty disputes Involving his firm, Thus,
since the warrantor has made a conscious
choioe to Incorporate a particular Mechanism
into the terms of his written warranty, he
should act in good falth toward such s Mech-
anism and agree to ablde by a substantial
number of ita decistons. !

While the consumer s delayed from seek-
ing legal remedies created under Title I of the
Act because of mandatory utilization of the
Mechanism, the warrantor has had the op-
portunity to declde both whether or not
to Incorporate a Mechanlsm and to choose
among a variety of Meochanisms,

A warrantor’s fallure to act in good falth
toward his chosen Mechanism would bar the
Mechanism from settling warranty disputes
fairly and expeditiously and serve only to
delay and frustrate consumers from seeking
legal remedies, thus contravening the basic
purpose of the Act s

R 1-2-3, 967-958, Staff Report,

MTR 16, Virginia Knatuer, Office of Con-
sumer Affalrs, HEW. But, see, R 1-4-1, 506,
AHAM (provision unnecessary).

R 1-2-3, 958-058, A number of existing
third-party complalnt handling mechanisms
cite a high rate of compliance by warrantaors.
AUTOCAP states that no auto dealer has over
refused to abide by the panel's decision.
MACAP contends nearly 85% of decisions are
complied with by warrantora, FICAP states
that manufacturers generally go along with
thelr declsions.

Comments received on the record re-
garding the provision were mixed. In-
dustry representatives indicated resist-
ance to imposing a good falth require-
ment on warrantors but not consumers.™
Two industry representatives indicated
that the requirements was superfluous,™
and noted that good faith would always
depend on the goodwill of the warran-
tor.™ Two comments indicated that the
provision as proposed seeed Incorrectly
to imply that decisions of the Mechanism
were binding on the warrantor.™ One
comment suggested that the Rule include
a prima facie “good faith" defense for
warrantors in FTC or possible court
actions."™

Consumer representatives commented
that the provision as written was too
general to permit effective enforcement.’™
One comment suggested that in deter-
mining damages, a court be allowed to
consider the fact that the warrantor had
failed to abide by a decision he/she had
agreed to."” One consumer representative
suggested that a warrantor be obliged to
abide by 85% of all decisions made by
the Mechanism. ™ However, another con-
sumer representative noted that consum-
ers may submit groundless complaints '

Comments received on the record re-
garding Section 703.2(g) have led the
Commisslon to conclude that the provi-
sion fairly balances consumer and war-
rantor Interests and is therefore promul-
gated as proposed, Since the warrantor
has incorporated a Mechanism which de-
lays consumers from seeking available
legal remedies, it should be obliged to
abide in good faith by decislons made by
its incorporated Mechanism. However, &
general “good faith” requirement rather
than & percentage figure allows the war-
rantor not to comply with an occaslonal
invalid decision. The decision to refrain
from setling a percentage requirement
connotes a reluctance to establish a fig-
ure that might encourage a minimum
standard. Valid disputes might be re-
jected by some warrantors as exceeding
the number required by percentage
figures. Some warrantors may wish to
commit themselves to ablding by 1007
of Mechanism decisions. The Rule does
not preclude this desirable possibility.
Moreover, no workable alternatives were
suggested on the record that would meet
consumer criticisms regarding generality
yet ensure that a percentage figure
would not become a fixed minimum.

Consumer interests are preserved by
the “good faith" requirement of acqui-

% See, ¢4, R 1-3-2, 379, Alcan Bullding
Products; R 1-4-1, 9697, NEMA,

wiSse, 0g. R 1-4-1, 83, NRMA: R 1-4-1
40, NAPML .

“s See, 0., TR 648, NRMA.

we See, €9.. R 1-3-1, 63, Mohasco; R 1-3-1
578, Quarles & Brady, Milwaukee, Wisconsin

TR 358, Warranty Review Corporation.

u See, o9, TR 2525, San Francisco Bar
Commitiee on Consumer Rights: R 1-8, 53,
Center for the Study of Responsive Law.

5 See, o9, TR 2525, San Prancisco Bar
Committee on Consumer Rights,

w R 1-6, 53, Center for the Study of Re-
sponsive Law,

' TR 2432, 8an Francisco Consumer Action
(10% of the Inquirles submitted to SFCA
are groundless).
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escence in declsions by warrantors. As
previously discussed, supra, at 77, con-
sumer criticisms as to enforceability were
not persuasive, Using audit reports to
gauge compliance, the Commission will
be nble to proceed against warrantors
not acting in “good faith” by employing
the same methods used In dealing with
FTC Act Section 5(a) actions.

COMPLIANCE WITH OTHER MECHANISM
HEQUIREMENTS
(k) The warrantor shall comply with any
rewsanable requirements lmposed by the
Mechanism to falrly and expeditiously resolve
warranty disputes,

Paragraph (h) Is a general require-
ment designed to enable the Mechanism
to require warrantors to comply with any
requirements imposed in the interest of
fair and expeditious resolution of war-
ranty disputes. Because of comments
received on the record, the word “reason-
able"” has been added to those require-
ments which may be imposed by the
Mechanism on warrantors, The provision
was Included to permit Mechanizms to
provide for the particular needs that will
arise with thelr establishment. Thus, the
requirement provides for the possibility
of miscellancous housckeeping require~
ments or other needs of various Mecha-
nisms, Few comments were received on
the provision. One comment eriticized
the provision’s openendedness and felt
It might discourage warrantor establish-
ment of Mechanisms since the Mecha-
nism was implicitly free to impose any
requirements on the warrantor.,® To
prevent the possibility of Mechanisms
impesing unreasonable requirements on
warrantors, the provision has been modi-
fled to require warrantors to comply with
reasonable requirements of the Mecha-
nism.

MINIMUM REQUIREMENTS OF THE
MECHANISM

Minimum requirements for informal
dispute settlement are set
out In Sections 703.3-703.8. A warrantor
ls prohibited by Section 703.2(a) from
Incorporating & Mechanism into the
terms of & written warranty which does
not comply with these requirements.

The Staff Report states:

Sections 703,.3-T03.8 are designed to per-
mit any form of Mechanism that can settlo
disputes falrly and expeditiously. General
performance requirements are used whenever
possible; detalled procedural and other re-
Guirements are only specified when neces-
sary elther to ensure fair and expeditious
settlement of disputes or to allow the Com-~
::'L;.»:!on, to fulfill enforcement responsi~

Ultieg 1
Much comment was directed to the gen-
cral approach taken by the Commission
&5 well as to specific provisions,

, " See, e.9., TR 16, Virginia Knauer, Office
vt Consumer Affatrs, HEW; R 1-3-1, 200,
Unlon Carbide Corporation; R 1-4-1, 49,
'NAP'M: See also, R 1-4-1, 08, NEMA (sugges-
o that the Mechanism be free to impose
additional requirements on consumers) . But
¢, R 1-4-1, 508, AHAM (opposed the re-
‘iu.lrement #& superfluous).
261, }
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Comments were generally directed to
the tssue of whether the proposed Rule
struck the appropriate balance between
“general performance requirements” and
“detailed procedural and other require-
ments.” One consumer group strongly
objected to many of the performance re-
quirements.”” Several other groups sup-
ported the balance of these require-
ments. ™

On the other hand many warrantors
and Industry groups protested that the
minimum requirements of the Mech-
anism were far too complex and costly.™
In response to this criticism the Commis-
sion has made revisions in many of the
provisions to eliminate burdens not es-
sential to falr and expeditious settlement
of disputes.

A few industry groups suggested that
more flexibility should be buiflt into the
Rule by means of a Commission certifi-
cation procedure which would be an
alternative to the requlrements of Sec-
tions 703.3 through 703.8."* These com~-
ments were unpersuasive, Maintaining
a required certification procedure for any
group desiring to be named as a Mecha-
nism complying with Part 703 would be
a greatl burden on the Commission. It
would also place an unnecessary burden
on prospective Mechanisms, since they
would no doubt be required to make
formal submissions of relevant proce-
dural and other documents to the Com-
mission, The Commission’s role 1s to set
out the minimum requirements for those
interested in offering $110 Mechanisms,
which it has done in Part 703. The Com-
mission, through its staff, has in the past
provided guidance for those bound by its
Rules, and it will continue to do so in the
future.

One final general suggestion was of-
fered by the National Consumers League,
which advocated that some of the spe-
cific provisions should be waived by the
Commission if necessary to allow a gov-
emment agency to set up a complying
Mechanism.'”™ Since the government

"R 1-6, 49-50, The Center for the Study
of Responsive Law In ifs prepared testimony
stated:

*“One of the basie shortcomings of the pro-
posed Rules Is thelr generality. In section
after section genecral goals have been sub-
stituted for clearly worded minimum stand-
Ards, While such goals are thought to have
tho ostensible benefit of encouraging flexi-
bility, they will have the unintanded effect
of creating confusion, misunderstanding and
ultimately frustration for those who must
respond to the rules as well as for those who
must enforce them. Minimum standards,
therefore, are needed to establish at least o
baseline for performance.™

TR 2226, Lopg Beach Department of
Consumer Affalrs; TR 242, San Francisco
Consumer Actlon.

"R 1-3-1, 73. Guren, Merritt, Sogg &
Cohen: R 1-3-1, 289, Union Carbide; R 1-3-1,
402, Zenith; R 1-3-1, 720, -Ferguson;
R 1-3-1, 854, General Electric; R 1-3-1, 961,
063-84, Whiripool; R 1-4-1, 81-32, GAMA;
R 1-4-1, 79, NRMA; R 1-4-1, 180, EIA/CEG;
R 1-4-1, 683, American Apparel Manufactur-
ers Assoclation.

= TR 87, CBBB; R 1-4-1, 356-57, NAHB,

WR 1-6, 8990, National! Cousunmers

League,

{a) Tho Mechanism shall be funded and
competently staffed at a level! sufficient to
ensure falr and expeditious resojution of
all disputes, and ahall not charge consumers
any fee for use of the Mechanism,

This paragraph requires that the
Mechanism must have sufficlent stafl
and funds to perform all the functions
required by other sections of the Rule
within the prescribed time limits. The
staff must be competent to gather the
information necessary for a fair decision
in each dispute. Competence includes
knowing what information Is necessary
in each dispute and being able to get
that information without placing undue
burdens on the consumer, Some Mech~
anisms would require larger budgets
and a different staff composition than
others, For example, a Mechanism that
actively engaged In mediation might cost
maore per dispute than a Mechanism that
limited itself to gathering facts and
declding disputes. The higher costs of
the first Mechanism would be due not
only to the greater number of staff hours
invested In each dispute but also to the
need to hire staff persons who were
qualified to perform the mediation func-
tion fairly.

Only a few comments were directed to
the first portion of this parsgraph.
MACAP and AHAM (a MACAP sponsor)
both pralsed the provision as written.
MACAP felt that it "would give us more
leverage with the sponsors in requesting
funds as the néed arises”™ AHAM
thought the rule was “admirable in its
setting forth goals In such a way as to
allow leeway in achieving the goals™'™

Objections were received from NRMA
and NAFM that it would be impossible
to determine beforehand the amount of
funds necessary to ensure fair and ex-
peditious resolution of disputes, so this
provision should be modified by a phrase
such as “reasonably calculated” ™ The
provision as written would require wai-
rantors to initially fund the Mechanism
at a level estimated to be sufficient. If
it appeared at some later date that this
amount was inadequate, the warrantors

clause such as this to use for leverage
when requesting additional funds neces-
sary to their operation from warran-
tors™ The weakening language sug-
gested by NAFM and NRMA would
greatly reduce this leverage and might
harm the Mechanism's ability to handle
all cases fairly and expeditiously. There-
fore, the Rule was not changed.

= TR 2187-2188, Orange County Office of

R 1-4-1,40; R 1-4-1, 83,
™R 1-4-1, 387,
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The last clause of this paragraph pro-
hibits the Mechanism from charging
consumers any fee to use the Mechanism.
This provision is not expressly required
by the Act, although Section 110 speaks
of Congressional policy to encourage
warrantors to establish informal dispute
settlement procedures, which implies
that the funding of these procedures
should be on the warrantor. The Confer-
ence Report ™ is silent on this point. The
sole reference to this subject in the legis-
lative history is found in the House Re-
port,™ which is relevant to interpreta-
tion of Section 110 of the Act, because
the conferees adopted the House version
of Section 110. The House Report states:
“The rules prescribed by the FTC with
respect to such informal dispute settle-
ment procedures must also prohibit sad-
dling the consumer with any costs which
would discourage use of the proce-
dure.” ** This indicates a legislative in-
tent to prohibit placing burdens on the
consumer which would cause the con-
sumer to either drop out of the proce-
dure or not enter the procedure at all.

The Rule does permit placing some
costs on consumers. The burden is on the
consumer to initially notify the Mech-
anism of the dispute, and the consumer
must, under Section 703.5(¢) provide the
information needed by the Mechanism to
fairly resolve the dispute. Additionally,
under Section 703.5(c) the consumer
must bear the cost of developing and sub-
mitting any rebuttal evidence. This
might include the cost of consulting ex-
perts, taking photographs, getting state-
ments from witnesses, and copying doc-
uments. Also, if the consumer wants cop-
ies of any Mechanism records relating to
the dispute, under Section 703.8(d) (2),
the consumer may be required to bear the
cost.

Except for the cost of notifying the
Mechanism and the cost of complying
with reasonable requests for necessary
information, all of the costs which the
Rule allows to be placed on the consumer
are voluntary costs, in that if the con-
sumer decides not to bear them, the
Mechanism will still render a decision.
For example, although lack of rebuttal
evidence may affect the decision, it will
not effect the Mechanism’s duty to render
a decision. Also, the Mechanism will ren-
der a decision whether or not the con~
sumer elects to pay for a copy of the file,
This cost may discourage the consumer
{from pursuing other avenues of redress,
but it will not affect the consumer’s use
of the Mechanism.

The Rule allows some voluntary costs
while minimizing Involuntary costs, be-
cause Involuntary costs are ones that
would cause consumers to either not uti-
1ize the Mechanism or to drop out before

completion of the procedure. Involuntary

w R 1-2-8, 1086; Conference Report to ace
company 8. 356, 8. Rep. No. 93-1408, 53rd
Cong., 2d Sess. (1974).

R 1-2-3, 1077, House Committee on In-
terstate and Forelgn Commerce, Report to
nccompany H.R. 7017, HR, Rep. No. §3-1107,
93d Cong., 2d Sess. (1974).

i*R 1-2-8, 1110,
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costs are the costs to which the language
of the House Report, quoted above, is
directed.

As the Staff Report noted, existing In-
formal dispute settlement mechanisms
such as MACAP, FICAP, AUTOCAP, and
BEB do not charge fees to consumers,
and it is the general consensus of these
groups that charging fees would discour-
age consumer use of Mechanisms™

Numerous comments were directed to
this clause on fees. They were fairly
equally split between those who favored
allowing fees and those who opposed it,
with warrantors taking the former posi-
tion and consumers the latter.

Many warrantors felt that the Mech-
anism should be allowed to charge a fee
of $25 or less”™ which the Mechanism
would have discretion to refund.”* The
major purpose of the fee would appar-
ently be to discourage consumers from
bringing frivolous complaints to the
Mechanism.'™ This idea was supported by
only one consumer witness,”™ who also
felt that charging a fee might discourage
some frivolous complaints,

On the other hand, other consumer
witnesses supported the idea of no fee to
consumers.”™ Some asserted that a fee
would deter consumer use of the Mech-
anism,™ and some further felt that a fee
would be unfair since the warrantor has
the ability to force the consumer to use
the Mechanism before pursulng certain
other remedies.,”™ Finally, the American
Arbitration Association which currently
charges fees for its arbitration services,
stated that in view of the fact that Mech-
anism decisions would not be binding, it
}r.'ould be unfair to charge consumers a

o™

In summary, warrantors favor a fee to
discourage frivolous complaints and par-
tially to defray the cost of the Mecha-
nism. Consumer representatives oppose a
fee because it would discourage many
complaints, non-frivolous as well as friv-
olous. The Commission agrees that a fee
would reduce the number of frivolous
complaints, but also agrees with CBBB
which stated: “Well, our view on this
whole issue is that while you may end up
with a few frivolous complaints by not
oharging, by and large you would dis~
courage more complainants from coming
in with the kind of disputes we handle if

=R 1-2-3, 064.

MR 1-3-1, 163, Lear Siegler; R 1-3-3, 927~
28, Amanas; TR 63-64, NAHB: TR 831-832,
Guren, Merritt, Sogg & Cohen; TR 1983
1084, Markel Eleotrioal Products.

R 1-3-3, 165; R 1-3-2, 878, Alcan Bulld-
ing Products; TR 63-64; TR 1983,

R 1-4-1, 024-25, NAHB; TR 64-66; TR
831; TR 1480-1481, AAA.

TR 2222-25, Long Beach Dept. of Cone
sumer Affairs.

W R 1-6, 19, Natlonal Consumer Law Cen-
tor; R 1-6, 158, Conn. Citizen Research
Group; R 1-8, 148, Wis, Governor's Council
for Consumer Affairs; TR 870-872, Donald P.
Rothschild; TR 1480-1482, AAA; TR 2081~
2082, 2102, Legal Ald Foundation of Long
Beach; TR 2271, Calif. Citizens Action
Couneil,

™R 1-0, 19; TR 871-872; TR 2102.

= R 1-6, 19; TR 2081-2082.

*TR 1480-1482.

you did charge.” ™ This, coupled with the
facts that the warrantor can compel the
consumer to use the Mechanism and
that Mechanism decisions are not legally
binding, mandates that no fee be charged
to the consumer.
INDEPENDENCE OF THE MECHANISM

(b) The warrantor and the sponsor of the
Mechanism (if othér than the warrantor)
shall take all steps necessary to ensure that
the Mechanism, and {ts members and staf,
are suMclently insulated from the warranto:
and the sponsor, so that the decisions of the
members and the performance of the starn
are not influenced by either the warrantor
or the sponsor. Necessary steps shall include
ot & minimum, committing funds in advance,
basing personnel declsions solely on merit
snd not assigning conflieting warrantor or
sponsor duties to Mechanism staff persons

This paragraph states the general re-
quirement that the Mechanism must be
organized so as to avoid the possibility
that the decisions of the members or the
actions of the staff (e.g., Information
gathering, mediation) could be controlled
or influenced by the warrantor or
SpONSOr.

Two industry groups criticized the gen-
eral approach taken by the first sentence
of this paragraph. Both the National As-
sociation of Furniture Manufacturers
(NAFM) and NRMA suggested deleting
this provision arguing that it was un-
necessary.” This is the only portion of
the Rule dealing with stafl performance,
Since competence of staff is critical to
the fair and expeditious handling of dis-
putes, this provision remains unchanged.

Several comments requested clarifice-
tion as to whether certain entities such
as warrantor subsidiaries,’”” trade asso-
ciations,'® and law firms'® could act as
Mechanisms. As the Staff Report indl-
cated, the Rule is not intended to specify
the structure of the Mechanism. It states:
“[Section 703.3(b)1 Is stated as a per-
formance requirement so as not to ex-
clude some forms of Mechanisms thal
might be capable of fairly and expedi-
tiously settling disputes.”” ™ It further
provides: “Two basic types of mecha-
nisms are envisioned by the Act and by
this Rule—mechanisms established by
individual warrantors and mechanisms
established by groups of warrantors.”"’
These two sentences make it clear that
the form of a Mechanism is unimportant
It can be totally supported by one war-
rantor (e.g., a subsidiary of the warran-
tor), it can be supported by a group of
warrantors (e.g., a trade association’, or
it can be an independent organization
that contracts with one or more war-
rantors to handle disputes (e.g., a law
firm). The important point is whether
the Mechanism satisfles the performance
requirement of “sufficiently Insulated”

TR 107-108

WR1-4-1,50; R 1-4-1, 83,

HOTR 340, Warranty Review Corp.

=R 1-8-8, 1108, Kit Manufacturing: R 1~
4-1, 283, Spoclalty Equipment Manufactures?
Assn.

W R 1-3-1, 51, North American Phillips

"R 1-3-3, 065.

=R 1-2-3, 000,
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Of course, a Mechanism that is supported
by & single warrantor will have to take
special precautions to ensure sufficient
insulation.

The second sentence of Paragraph (b)
lists several steps which must be taken
to insulate the Mechanism. The proposed
Rule mentioned these steps but did not
require them. No criticism was directed
at these steps, and one consumer group
argued that these three {tems were essen-
tial’™ The Commission has concluded
that these steps at a minimum are nec-
essary elements of insulation. Therefore,
the provision now makes them
mandatory.

The rest of the comments relating to
this paragraph came from consumer rep-

resentatives who wanted more specificity -

ns to necessary insulation. Several as-
serted that Mechanism staff should not
be drawn from any of the warrantors'
operating divisions ™ and should pro-
vide no service to warrantors other than
dispute settlement.'® The prohibition
against “assigning conflicting warrantor
or sgponsor duties to Mechanism staff
persons” adequately responds to this
concern.

Two consumer groups proposed that
the length of time which funds must be
committed in advance should be speci-
fied™ Since the necessary time period
might vary greatly among different forms
of Mechanisms, the Rule does not specify
it, Under the Rule adequacy of any time
period will be judged by the “sufficlent
insulation" standard.

Other suggestions for specificity were
as follows: Mechanism offices and staff
totally separated from warrantor and
sponsor offices and staff *, two year
term for members ™, tenured position for
head of staff renewable every 3 years '™,
and  prohibition of Mechanism staff
working for warrantors during the 3
years prior and the 3 years subsequent to
Mechanism employment.”™ The Com-
misslon has declined to make such pro-
visions mandatory for two reasons. First,
there Is great benefit in allowing inno-
vation among Mechanisms, and not fore-
closing any form of Mechanism that can
falrly and expeditiously settle disputes.
Second, there is insufficient support on
the record that theése items are essen-
tial to ensure fairmess.

OTHER MECHANISM REQUIREMENTS

(¢) The Mechanism shall impose any othor
Teasonable requirements necessary to ensure
———

"R 1-0, 62, CSRL.

'“R 1-5, 240-50, consumer; TR 16, Vir-
glnia Knauyer, Office of Consumer Affalrs,
i\lEW: TR 1556, S8helby County Legal Services

A8,

xm..r; ;I'R 698, Cleveland Citlzen Action Move-

“ TR 35, CFA (annually); TR 698, Clove-
land Citizen Action Movement (6 months),
oon PTO—R- 1-6, §2-53, CSRL; TR 2095-
~}"9U. Legal Ald Foundation of Long Beach.
Con—R 1-4-1, 507-08, AHAM; TR 126-127,
M{\CAP: TR 1225-1228, Whirlpool.

': 21-2—8, 1420, CSRL,

TR 35, CPA; TR 247, CSRL.
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that the members and staff act fairly and
expeditiously in each dispute.

The Rule sets the general requirements
that are needed for falr and expeditious
settlement of disputes, but does not at-
tempt to specify details, because the
Commission recognizes that these may
be different for each Mechanism. This
paragraph places on the Mechanism the
duty to specify the detalls necessary to
ensure that the Mechanism, whatever
its form, complies with the general re-
quirements of this Rule. For example,
the Mechanism will have to set rules
governing budgeting, selection and as-
signment of personnel, and the operation
of the information gathering (and medi-
ation) and decislon making processes. As
long as these rules result In a Mecha-
nism operation that complies with the
other requirements of this Rule, this
paragraph is satisfled.

Little comment was directed at this
provision. MACAP gave It strong sup-
port,™ One criticism was that it appeared
to give the Mechanism unlimited au-
thority to impose requirements on war-
rantors and sponsors.”™ To remedy this
the word “reasonable” was added to
modify “requirements”, consistent with
the Commission’s intent in the proposed
provision; and the paragraph was re-
vised to apply only to “members and
staff” rather than to “members, staff
and warrantors”, the language used in
the proposed Rule,

SECTION T03.4 QUALIFICATION OF
MeMBERS

Section 703.4 specifies the required
characteristics of that person or those
persons actually deciding a dispute. The
Act requires the Commission to provide
for participation in Mechanisms by in-
dependent or governmental entities.
Section 703.4 sets the minimum require-
ments for this type of participation
which are necessary for fair settlement
of disputes.

INDEPENDENCE FROM PARTIES

(n) No member declding a dispute shall be:

(1) A party to the dispute, or an employee
or agent of a party other than for purposes
of deciding disputes; or

(2) A person who Is or may become a party
In any legal action, including but not imited
to class actions, relating to the product or
complaint in dispute, or an employee or agent
of such person other than for purposes of
declding disputes,

For purposes of this paragraph (a) a por-
son shall not be considered n “party” solely
because he or she acquires or owns an in-
terest In a party solely for investment, and
the acquisition or ownership of an interest
which is offered to the general public shall
be prima facie evidence of its acquisition or
ownership solely for investment.

Paragraph (a) excludes those persons
who either have or may have a direct
interest in the dispute, and anyone di-
rectly related to those persons. The sec-
ond part of Paragraph (a) Is designed
to exclude those persons who would have
a direct Interest in a class action or other
type of legal action that might arise

R 1-4-1, 367,
BTR 16, Virginia Koauer, Office of Con-
sumer Affairs, HEW,
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relating to the product or complaint in
dispute. Warranty complaints may in-
volve a generic problem with & product
that could result in a class action or a
legal action against persons other than
the warrantor, For example, a generie
problem in a warrantor’s product could
result in a class action by numerous con-
sumers against the warrantor and all
distributors and retailers of the war-
rantor's product. Section 703.4(a)(2)
would exclude not only the warrantor
and the initial consumer, but also all
other consumers and all distributors and
retallers of that particular product,

Only one witness criticized the total
exclusion of parties from a role in
decision-making. Alcan Building Prod-
ucts felt that the warrantor should have
a one-third vote in any declsion relating
to one of its products.”™ Since relevant
input will be recefved from the warrantor
during the investigation and mediation
phases of complaint handling, the Com-
mission is not persuaded that the war-
rantor should be allowed additional in-
put and a vote during the declsion phase.

Paragraph (a) is intended only to ex-
clude those persons with a direct interest
in the dispute. Therefore, the last sent-
ence Indicates that persons holding a
stock or other interest in a party which
is held solely for investment are not in-
tended to be excluded. The fact that the
interest is publicly offered is prima facle
evidence of iis acquisition solely for in-
vestment. In cases where the interest is
substantial or is used for control, or in-
fluence, the prima facie showing would
be rebutted.

Differing viewpoinis were presented on
this provision. One trade association
wanted this exception expanded to allow
members to participate in a profit-
sharing plan operated by the Mechanism
or the warrantor."™ On the other hand,
several consumer representatives ob-
jected to any exception for stockhold-
ers,' and one went so far as to suggest
that Paragraph (a) should be broadened
to exclude familles of stockholders.
Finally, two industry representatives
argued that stock ownership in a war-
rantor would not bias a member, so the
provision was correct as written™ After
considering all of the record comment,
the Commission has determined that
this provision strikes the appropriate
balance,

INDEPENDENCE FROM COMMERCIAL
INTEREST

(b) When one or two members are de-
clding a dispute, all shall bo persons having
no direct involvement in the manufacture,
distribution, sale or service of any product,
When three or more members are declding
A dispute, at least two-thirds shall be per-
sons having no direct invoivement in the
manufacture, distribution, sale or service
of any product. “Direct {nvolvement” shall

™R 1-3-2, 380-81.

IR 1-4-1, 84, NEMA.

™R 1-6, 38, Netlonal Consumer Law Cen-
ter (NCLC); TR 35-30, OFA; TR 154-165,
Shelby County Legal Services Assn.; TR 2423,
San Franclsco Consumer Action.

¥ TR 230 E, AHAM; TR 364-305, Warranty
Reviow Corp.
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not include nequiring or owning an Interest
solely for investment, and the acquisition or
ownership of an interest which is offered to
the general public shall be prima Iacle
evidence of its scquinition or ownership solely
for investment. Nothing contained in this
section shall prevent the members from con-
sulting with any persons knowledgeable in
the technical, commercial or other areas
volating to the product which 18 the subject
of the dispute.

(0) Mombera shall be personsa interested
in tho fafr and expeditious settlement of
consumer disputes,

Section 110(a) (2) of the Act requires
“participation in such procedure by in-
dependent or governmental entities”.
The Conference Report uses the terms
“Independent” and “consumer” inter-
changeably, and goes on to define inde-
pendent entity as “one which is not un-
der the control of any party to the dis-
pute”’™ In addition the House Report
states that these Independent or govern-
mental entities must be “completely im-
partial”.' Paragraph (b) satisfies this
legislative intent by requiring that at
least two-thirds of the persons deciding
a dispute shall be persons having no
direct commercial interest.

Two witnesses supported the Rule's
definition of independence—'no direct
involvement . . .”, because members
should be “entirely free of industry con-
trol or influence” ', and “industry domi-
nation” should not be allowed.'™

Many of the witnesses were critical
of the definition, because it elther ex-
cluded too many persons or did not ex-
clude enough. Some were of the opinion
that the provision would not ensure that
nt least some members were concerned
with consumer's inierests™ To
remedy this without unduly hampering
the process of selecting members, Para-
graph (¢) was added to the Rule, This
provision is similar to requirements of
some existing Informal dispute settle-
ment groups.™ It sets a performance re-
quirement which can be used by the
Commission to ensure that the Mecha~
nism members are protecting consumers’
rights within the Mechanism.

Two consumer groups recommended a
provision which would prohibit members
from being employed by warrantors for
a certain period of time prior to or sub-
sequent to being members’* No other
comments were received on this proposal,
and the Commission finds that such a
far-reaching prohibition as this 15 not
necessary to ensure that members are
persons who will decide fairly. Para-
graph (¢) achieves the same result with-
out excluding countless people who might
render excellent declsions.

Two comments recommended reducing
the scope of the “direct Involvement"”

=R 1-2-3, 1060,

™R 1-2-3, 1110,

R 1-4-1, 387-88, MACAP.

% TR 1443-1444, Chicago Legal Ald Bureau,

W R 1-3-1, 67, Mohasoo; R 1-8, 157-58,
Conn. Ofitizen Research QGroup; TR 708,
Cleveland Citizen Action Movement,

%R 1-2-3, 1714, CRICAF; R 1-4-1, 357-88,
MACAP.

TR 35, CFA (3 years): TR 609, Cleve-
land Citizen Acotion Movemont (5 years).
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definition by changing the word “prod-
uct” to “consumer product” '* or “prod-
ucts involyved in the dispute™.™ Since the
purpose of this provision is to minimize
the Mechanism’s producer blas, and not
simply consumer producer bias, and even
the appearance of producer bias™ these
comments were unpersuasive.

One further comment came from the
CBBB, which récommended use of a sys-
tem similar to the one now in use to select
arbitrators.”™ They allow the business and
the consumer in each case to choose the
arbitrator from a list that is sent out
prior to the hearing, The list contains the
names of a group of arbitrators together
with information as to their backgrounds
and afMliations, This system may be
workable for disputes handled on & local
level by & group such as the BBB, but im-
posing it as the only system on all types
of Mechanisms does not appear to be
warranted. The Rule does not prohibit a
Mechanism from using this method to
select members to decide a dispute from
among the persons that satisfy the re-
quirements of Section 703.4.

The requirement that two-thirds of
the deciders be independent received a
few comments ranging from one advocat-
ing total independence ' to several pro-
posing little or no independence,'™ None
of the testimony convinced the Commis-
sion that it should alter the two-thirds
requirement, which comports with the
standards set by several existing mecha-
nisms,'™

In Paragraph (b), as in Paragraph (a),
the Intent Is to exclude only those with a
direct interest. Therefore, those holding
an interest solely for investment are not
deemed to have a direct commercial in-
terest. For the same reasons as those
stated In the discussion of Paragraph
(a), the Commission has determined that
this strikes the appropriate balance.

Some testimony indicated that the
final sentence of Paragraph (b), which
expressly allows the members to use con-
sultants, Is necessary for a fair decision
in some disputes. Two industry witnesses
complained that Paragraph (b) excludes
from belng members many persons whose
technical expertise would be useful and
possibly necessary to decide many dis-
putes,”™ The “consultants"” sentence en-
sures that expertise such as this will not
be lost even though these persons will
not have a vote in the decision-making
process.

Secrron 703.5 OPERATION OF THE
MECHANTISM

Sections 703.3 and 703.4 prescribe the
general requirements for the organiza-
tion of the Mechanism. Section 703.5, on
the other hand, sets out the specific re-

R 1-3-2, 556, Nixon, Hargrave, Devans &

TR 2261-2252, 2259, National Swimming
Pool Institute; TR 2452-2453, Indepondent
Auto Dealers of Callfornia.

= R 1-2-3, 970-71, Staff Report.

MR 1-4-1, 50, NAFM; TR 2146, Kit Manu«
facturing Co.

quirements which the Mechanism must
satisfy each time it is notified of a dis-
pute. This sectlon is specific, but it con-
tinues the basic policy of the Rule which
is In setting performance goals whenever
possible, where such goals can be
achieved by using whatever means the
Mechanism finds most suited to its par-
ticular form of organization and com-
plaint patterns.

WRITTEN PROCEDURES

(a) The Mechanixm shall establish written
operating procedures which shall include at
loast those itoms specified In the paragraphs
(b)~()) of thia section. Coples of the written
procedures shall be made ‘avallable to any
person upon request.

This paragraph requires that the
Mechanism adopt a set of operating pro-
cedures which includes at least the items
specified in the following paragraphs of
Section 703.5. It is expected that these
procedures will set out in detall the or-
ganization of the Mechanism and the
means it will use to achieve the required
performance goals. The procedures must
also ‘include the Mechanism’s policies
with respect to openness and confiden-
tiality of records, as required in Section
703.8(b). These procedures must be in
writing and copies must be provided to
anyone upon request. This is to ensure
that persons interested in using the
Mechanism or reviewing its operation
will be aware of how it is intended to
operate.

No criticisms were directed at this pro-
vision and one existing mechanism in-
dicated that the requirement was reason-
able.””

NOTIFICATION OF PARTIES

(b) Upon notification of a dispute, the

Mechanism shall Immediately inform both

the warrantor and the consumer of receipt
of the dispute,

The specific step-by-step procedure
for handling s dispute begins with this
paragraph, which requires that the
Mechanism acknowledge receipt of the
dispute to both parties. As the Stafl Re-
port indicates, the purpose of this re-
quirement is to reduce consumer dropout
which may result from frustration over
an unanswered complaint.™

This paragraph received lttle com-
ment, MACAP again commented that
this requirement was reasonable.”™ One
state official felt it was Important for
the Rule to allow state or local consumer
protection agencies to invoke the Mecha-
nism on behalf of the consumer.™ Para-
graph (b) does not limit the persons
from whom notification of a dispute may
come. It may come from the consumer,
the warrantor, or a representative of
either party. The Mechanism must begin
to exercise lts duties when It receives
notification from a responsible person
acting on behalf of either party.

As proposed, this paragraph contained
an additional clause which required the
Mechanism to “supply to consumer with

=R 1-4-1, 388, MACAP,

= R 1-2-8, 073, Staff Report.

R 1-4-1, 388.

MR 1-8, 139, Attorney General of the
State of Michigan.
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# description of the procedures and time
limits adhered to by the Mechanism®
along with the acknowledgement. Two
industry comments pointed out that the
necessary information on the Mecha-
nism will already be contained In the
materials accompanying the product as
required by Sectlon 703.2(¢c) (3) and (4)
and that the consumer’s major interest
at the time of dispute is obtaining a res-
olution rather than learning about pro-
cedures.”™ On the basis of the record,
the Commission adopts this view and
has, therefore, deleted this clause from
Section 703.5(b).

INFORMATION GATHERING

(0) The Mechanism shall Investigate,
gather and organize all Information noces-
sary for o falr and expeditious decision In
each dispute. When any evidence gathered
by or submitted to the Mechanism raises is-
sues relating to the number of repair at-
tempts, the length of repair periods, the pod-
sibility of unreasonable use of the product,
or any other lssues relevant In light of Title I
of the Act (or rules thercunder), including
Issues relating to consequential damages, or
any other remedy under the Act (or rules
thereunder), the Mechanism shall investi-
gate these lssues, When information which
will or may be used in the decision, submit-
ted by one party, or a consultant under
1 708.4(b), or any other source tends to con-
tradict facts submitted by the other party,
the Mechanism shall clearly, acourately, and
completely disclose to both partfes the con-
tradictory information (and its source) and
shall provide both parties an opportunity to
explain or rebut the Information and to
submit additional materiais. The Mecha-
nism shall not require any tnformation not
reasonably necessary to declde the dispute,

This paragraph places the burden on
the Mechanism to gather all of the infor-
mation necessary for a fair decision in
each dispute. It is expected that the
Mechanism will place some of this bur-
den on the parties in the form of reason-
able requests for information. The bur-
den is, however, initially placed on the
Mechanism and unreasonable requests
will not be permitted. The provision goes
on to list several items of information
that might be reléevant and, therefore,
necessary for a falr decision. The items
listed relate to duties of the warrantor
and the consumer mentioned in the Act.
The list 1s not intended to be exclusive.
When any of these issues or any other
Issue relevant under the Act or the war-
ranty Is raised by the evidence, the Mech-
anism must investigate it. Finally, this
paragraph requires the Mechanism to
give the parties an opportunity to rebut
any contradictory information which
may be used in the decision.

MACAP stated that this provision was
reasonable™ One witness went beyond
this and asserted that proper investigas<
ton and development of & record is es-
sential for Mechanism effectiveness.'™
Such a record not only increases the like-
lihood that any decision will be fair, but
also encourages settlement. by showing

\m R 153-2, 578, Quarles & Brady; TR 437,
"R 1-4-1, 888, MACAP,
TR 860-861, Donald P, Rothschild.
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the parties that there are two sides to
the dispute™

Most of the eritics of this ph as
it was proposed did not object to the idea
of an investigation requirement, but were
concerned that the language used could
be interpreted to place too great a bur-
den on the Mechanism.™ Only one wit-
ness found fault with the provision as a
whole/™ He felt that the information
should be gathered and presented to the
Mechanism by the parties as in any other
adversary proceeding. As a practical mat-~
ter, Mechanism decisions will be based on
evidence submitted by the parties. How-
ever, the Mechanism Is in the position of
knowing whnt evidence has been submit-
ted and what evidence is still necessary at
any point in time, so the Invéstigatory
burden is placed initially on the Mech-
anism.

One witness complained that the pro-
vision was too genéral and the scope of
the Investigation was without limita-
tion.*™ Other witnesses protested that
the Mechanism should not have fo un-
dertake a major Investigation of each
case, but should have discretion to ad-
Just the scope of the investigation to the
significance of the issues.™ The Rule
does gllow the Mechanism to vary the
scope of the investigation from dispute
to dispute, This provision only requires
that the basic facts in each dispute be
gathered from the parties and key wit-
nesses (e.g., retatler, service center). The
Mechanism has discretion to go beyond
that In any case and use extraordinary
measures such as on-site inspection and
expert testimony.

Paragraph (¢) in the propesed Rule
appeared to require the Mechanism ac-
tively to seek out issues such as number
of repair attempts or unreasonable use
of the product in every case. To reduce
this burden the language was modified to
make it clear that these issues must only
be investigated if it appears from the
evidence that they are involved in the
dispute.

The sentence in this paragraph of the
proposed Rule requiring disclosure of
contradictory information was criticized,
because it could be read to apply to every
item of information whether or not it
was to be used In the decision.”™ In re-
sponse to this the phrase “which will or
may be used in the decision” was added.
Under this requirement, the Mechanism,
when it recelves contradictory informa-
tion which it will not and does not use
in the decision, need not disclose the in-
formation to the parties.

SETTLEMENT AND DECISION

(d) If the dispute has not been settled,
the Mechanism shall, us expeditiously as pos-

M ga,
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sible but at least within 40 days of notifica-
tion of the dispute, except as provided In
paragraph (e) below: (1) render a falr do-
cision based on the Information gathered
ns described in paragraph (¢) of this seetion,
and on any information submitted at an
oral presentation which tonforms to the
requirements of paragraph (f) of this sec-
tion (A declston shall include any remedies
appropriate under the circumstances, inelud-
ing repalr, replacement, refund, relmburse-
ment for expenscs, compensstion for dam-
ages, and any other remedies avallable under
the written warranty or the Act (or rules
thereunder); and a decislon shall state a
specified reasonable time for performance.);
(2) "disclose to the warrantor tts declsion and
the reasons therefor: (3) if the declsion
would require action on the part of the war-
rantor, determine whether, and to what ex-
tent, warrantor wiil abide by ita decision:
and (4) disclose to the consumer its declsion,
the reasons therefor, warrantor'’s intended
notlons (If the decision would require action
on the part of the warrantor), and the infor-
mation deecribed in paragraph (g) of this
section. For purposes of this paragraph (d) a
dispute shall be deemed settled when the
Mechanism has ascertained from the con-
sumer that: (1) the dispute has been settled
to the consumer’s satlsfaction; and (2) the
seitlement contalns a specified reasonable
time for performance,

(e) The Mechanism may delay the perform-
ance of its dutles under paragraph (d)
beyond the 40 day time lmit: (1) where
the period of delay Is due solely to fallure of
& consumer to provide promptly his or her
name and address, brand name and mode)
number of the product involved, and a state-
ment as to the nature of the defect or other
complaint; or (2) for a 7 day period in those
cases where the consumer has made no
attempt to seek redress directly from the
warrantor,

a, Settlement, The proposed Rule con-
tained a separate paragraph dealing with
settlement, which required the Mecha-
nism to ratify any predecision settlement
and disclose to the consumer the same
information which must be disclosed
when a decision is rendered. The pur-
pose of the proposal was to “relieve the
Mechanism from rendering decisions in
matters that are no longer in contro-
versy, while insuring that the consumer
who settles recelves equal treatment to
that of the consumer who waits for a
Mechanism decision.” ™

The paragraph as written received
considerable adverse comment with no
favorable comment to balance it. In ad-
dition to being characterized as a waste
of energy,”™ the provision was objected to
by warrantors because it would require
them to admit lability by settling (since
a ratified settlement would be admissi-
ble in court),”™ and by prospective
Mechanisms because it would require
them to ratify settlements with which
they may not agree.'™

Because of these strong comments, the
proposed setilement provision was de-
leted. However, to ensure that consum-

ers who elect to settle are not treated un-

MR 1-2-3, 997, Stalf Report,
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fairly, the sentence defining settlement
was added as the last sentence of Para-
graph (d), which deals with decision-
making. The clause merely specifies when
a dispute will be considered settled for
purposes of the Rule so as fo relieve the
Mechanism of its duty to reach a deci-
slon. This occurs when the Mechanism
ascertains from the consumer that the
dispute has been settled to the consum-
er's satisfaction and the settlement con-
tains a specified reasonable time for per-
formance. Under the revised provision
the Mechanism {s not required to dis-

° close to the consumer the information

contained in Section 703.5(g), but must
still follow-up under Section 703.5(h) to
see if performance has occurred. These
modifications of the Rule reduce the
burden on the Mechanism and meet the
objections of both warrantors and Mech-
nisms, while continuing to fulfill the pur-
pose of the settlement paragraph which
waa to provide sufficient protection for
consumeu who elect to setile.
b. Decision, The remainder of Para-
ph (d) is virtually identical to Para-
graph (e) of the proposed Rule. The first
step required by this paragraph is for the
members to render a decision. As the
Staff Report states:

A procedure culminsting in anything less
than a declsion . . . would give no assurance
of falr and expeditious settlement of dis-
putes, It would provide no incentive to the
warrantor to take action favorable to the
consumer, because the Mechanism could not
exert any pressure on the warrantor at any

in the procedure. In addition it would
boe viewed with suspicion by consumers ss
a tool of the warrantor to delay redress of
warranty righta. =

The Center for the Study of Responsive
Law strongly supported the decision re-
quirement:

+» « [S]uch authority is lmportant to both
consumer and warrantor alike. Our study has
found that one of the most frustrating
sspects of the consumer complaint process is
its Inconclusiveness. Unless both partles go
to Small Clatms Court or agree to binding
arbitration, there ia no place in the system
for » decision, Instead countless referrals,
communications and discussions are en-
couraged, with no end points in sight, To
reduce the frustrationa inherent In this
thorefore, decisfons are lmportant,
Finally, to adopt some other procedure
would be to risk placing fmpoastble burdens
of enforcement on the FIC. What rules
could one write to ensure that mediation and
conciliation actually took place. Where rules
can be kept simple and stralghtforward, they
should be, and such s the case in this
fastance

The only objections to the decision re-
quirement came from persons affiliated
with the Better Business Bureau organi~
zation. Two witnesses asserted that the
requirement was too rigid and should be
revised to glive the Mechanism discretion
to refuse to handle certain types of cases
(e.g., very complex disputes, disputes in
which both warrantor and consumer
agree to waive the Mechanism).*™ These

™ R 1-2-3, 970-80,
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TR 90-92, CBEB; TR 1516-1517, BBB of
Chicago.
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arguments were unpersuasive. It would
be unfair to allow the Mechanism to re-
fuse to handle a complex case, when &
Mechanism decision may be the only
remedy which the consumer can feasibly
pursue. Additionally, if an exception were
created for cases in which the parties
agreed to bypass the Mechanism and
pursue other remedies such as binding
arbitration, & Mechanism would have an
avenue for leading consumers into
remedies which might not operate fairly
and which could take away consumers’
right to bring their cases to court. There-
fore, no exceptions were added to the
Rule,

Paragraph (d) requ'frea that a decision
shall include all appropriate remedies.
Several strenuous objections were re-
ceived which questioned the appropri-
ateness of glving the Mechanism broad
authority to fashion relief.”™ These com-
ments interpreted this clause as provid-
ing far more than was intended. The in-
tent was to make clear that the Mecha-
nism decision must include all relief
which is avsilable under the warranty
or the Act and appropriate under the
circumstances.

A further requirement in this para-
graph is that the decision must specify
a time within which performance is to
oceur, and that such time must be rea-
sonable. As the Staff Report indicates:
“An important part of any remedy is the
time in which performance will occur.
In a warranty dispute the length of time
estimated by the warrantors for repair
or replacement may be a major cause of
the disagreement.” "™ This provision was
not criticized, and stands as proposed.

After reaching a decision, the Mecha-
nism must determine whether, and to
what extent, the warrantor will abide
by the decision, and then must disclose
this to the consumer along with further
information specified in Section 703.5
(g), One comment objected that requir-
ing the Mechanism to ascertain the war-
rantor’s intentions “'appears to give the
mechanism a continuing authority over
& warrantor’s activities, not contem-
plated by the Act.” ™ This criticism 15
not well taken, because the provision
does not give the Jdechanism any addi-
tional suthority over the warrantor. It
merely requires the Mechanism to col-
lect and pass along to the consumer in-
formation which the consumer needs to
decide whether or not to proceed to
court.,

¢. Time Limit. All of the duties placed
on the Mechanism by Paragraph (d)
must be completed within 40 days of
notification to the Mechanism of the
dispute. This requirement received vast
and varled comment. Many consumer
witnesses felt that 40 days is too long
for a consumer to walt for resolution
of & dispute, especially a consumer with
& malfunctioning product and no funds

%R 1-3-1, 66, Mohaseo; R 1-3-2, 380, Al-
can Bullding Products; R 1-3-2, 557, Nixon,
Hargrave, Devans & Doyle; R 1-8, 27-28,
CSRL: TR 992, CRI.

™R 2-3,081.

TR 1-4-1, 51, NAFM,

to repair it'* They suggested periods
ranging from 10 to 30 days as more ap-
propriate. A few comments stated that
the time period is reasonable™

Industry comments were generally op-
posed to the time limit as too short (90
days was a suggested alternative) ™ or
too Inflexible (no set time limit was pro-
posed by several witnesses) ™ The Com-
mission recognizes that time limits place
burderis on Mechanisms. However, time
limits are necessary to ensure that dis-
putes are handled expeditiously. After
considering all of the evidence, the Com-
mission is convinced that the 40 day
requirement strikes a reasonable bal-
ance between consumers’ needs for a
speedy decision and Mechanisms' needs
for sufficient time to effectively resolve
disputes.

d. Time Limil Exceptions. Paragraph
(@) describes two situations in which
the Mechanism may take more than 40
days to reach a decision and notify the
consumer. First, the Mechanism can ex-
tend the time for decision for the period
of time caused by corsumer failure to
provide necessary informsation, To close
a potential loophole in the clause as
proposed, the final Rule specifies those
items of information which are con-
sidered necessary, Second, the final Rule
permits the Mechan'sm to delay for
seven days where the consumer has not
sought redress directly from the war-
rantor, This was added in response to
criticisms of the *“Nothing contained
in .. ."” clause which followed Section
703.2(d) in the proposed Rule. Industry
witnesses Indicated that allowing con-
sumers direct access to the Mechanism
would overburden the Mechanism and
cause time delay.™ The additional 7
days allowed by this clause is intended
to ease that burden by giving the Mech-
anism and the warrantor sufficlent
extra time within which to Investigate
and mediate complaints, The Commis-
sion has decided that it Is better to give
the Mechanism the extra time here than
it is to require the consumer to seek
redress directly from the warrantor
before going to the Mechanism,
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ORAL PRESENTATIONS

(f) The Mechanism msy allow an oral
presentation by a party to a disputs (or a
party’s ropresentative) only M: (1) both
warrsntor and consumer expreesly agree to
the presentation; (2) prior to agreoment the
Mechanism fully discloses to the consumer
the following information: (i) that the
presentation by either party will take place
only if both parties 50 agree, but that if they
agroe, and one party fails to appear at the
agreed upon time and plsce, the presentation
by the other party may still be allowed: (if)
that the membera will decide the disputs
whether or not an oral presentation is made;
(1) the proposed date, time and place for
the presentation; and (lv) o brief descrip-
tion of what will ocour at the presentation
including, if applicable, parties’ rights to
bring witnesses and/or counsel; and (3) each
party has the right to be present during the
other party’s oral presentation, Nothing con.
talned in this paragraph (f) shall preclude
the Mechanism from allowing an oral presen-
tation by one party, if the other party fails
to appear at the agreed upon time and place,
as long as all of the requirements of this
paragraph bave been satisfied.

This paragraph sets strict limitations
on the use of oral presentations by the
parties. However, an oral presentation is
an option which a Mechanism can offer
to the parties if it desires, but this provi-
sion does not require that the Mechanism
do so. If the Mechanism provides an op-
portunity for an oral presentation, it
must satisfy certain requirements. First,
no oral presentation may occur unless
both parties agree to it. Second, before
agreement the consumer must be in-
formed of those facts that would affect
his or her decision to agree. It must be
disclosed that an oral presentation is
completely optional, that the warrantor
cannot appear unless the consumer
agrees, and that the Mechanism will
render a decision whether or not an oral
presentation occurs. The proposed date,
time, and place for the presentation and
a description of the relevant procedures,
rights, and duties must also be disclosed.
Third, ench party has the right to be
present during the other party’s oral
presentation. The final sentence of this
paragraph makes it clear that once the
parties have agreed to an oral presenta-
tion, one party may be allowed to make
i presentation whether or not the other
party appears. This disclosure 5 not in-
tended to override the Section 703.5(c)
rebuttal requirement. If the party ap-
pearing presents new evidence, the other
party must be contacted and given an
opportunity to rebut (hot necessarily in
her;on\ before a final decision can be
maae,

Several types of comments were re-
ceived In regard to the discretionary na-
ture of oral presentations. The Staff
Report eites the following reason for
leaving the decision up to the Mechanism.

It Is recognized that severnl existing mech~
folsms oporate at a national level and do
all of their information gathering by tole-
phone or mafl, To require an opportunity for
Al aral presentation at a reasonable time and
Pince would make it impossible for these
mechanisms to achleve the expeditious set-
'V_lement of disputes which lu envisloned by
Section 110 (a) of the Act»*

S —
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Support for this proposition was re-
ceived from one of the existing mech-
anisms =

Beveral witncsses suggested that an

oral presentation should be allowed when
the consumer requests *, or when either
party requests*™ These comments did
not adequately support the view that the
right to an oral presentation is essential
at this informal level of dispute settle-
ment. Since the need to foster a varlety
of Mechanisms, including national ones,
is greater than the need for oral presen-
tations at the behest of the parties, the
Commission has retained this provision.

Two comments argued that the Mech-
anism should be allowed to require the
parties to appear before it and make
oral presentations.” The Rule does not
adopt this approach, because a required
appearance and presentation might
cause consumers to drop out of the Mech-
anism, The Staff Report states;

Preparing for an oral presentation could
be costly, as it might Involve Interviewing
witnesses or developing a statement or ex-
hibits, Even If & consumer does not prepare
for an oral presentation, there are costs in-
volved In merely appearing st the appointed
time and place. If & consumer s required to
appear upon penalty of default, these costs
are Involuntary ones, nnd, as discussed at
page 57 of this Report, saddling the consumer
with them would contravene the legisiative
intent expressed in the House Report ™

One final proposal in this area was
to allow the Mechanism to consult with
the warrantor alone.™ The need for this
type of consultation during the decision-
making process was not shown. I appears
to be more appropriate during a medi-
ation stage. The room for abuse and the
possibility of unfair warrantor influence
which this propesal would create, man-
dates that it not be adopted.

Several consumer representatives as-
serted that any oral presentation should
be at a convenient time and place®™ A
requirement such as this is unnecessary,
since the consumer can veto an oral pres-
entation and presumably would do so if
it were not at a convenient time and
place. Additionally, since the Mechanism
can elect not to allow oral presentations
‘(and since the consumer can veto), there
is no incentive for it to select an incon-
venient time or place, ‘

A few other witnesses commented on
the clause relating to witnesses and coun-
sel, which s merely a disclosure require-
ment. One person felt that the consumer
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should expressly be given the right to
bring witnesses.™ Another felt that use of
counsel by the parties should be at the
consumer’s option.*™ Since the Commis-
ston has decided to make oral presenta-
tions optional with the Mechanism, and
since the Rule is intended to allow many
different forms of Mechanisms, the Com-
mission does not find a basis for setting
strict requirements for the conduct of
oral presentations.

Finally, two trade associations com-
plained that Paragraph (f)(2) requires
the Mechanism to make certain disclo-
sures to the consumer, but does not re-
quire it to make the same disclosures to
the warrantor.* This criticism s not well
taken. The Rule is written to contain suf-
ficient protection for the consumer whose
dispute is being handled by a Mechanism
selected by the warrantor, Since the war-
rantor selects the Mechanism, the war-
rantor presumably can have the Mecha-
nism built in similar protections for the
warrantor,

DISCLOSURES YO CONSUMERS

(g) The Mechanism shall inform the con-
sumer, ot the time of disclosure required in
paragraph (d) of this section that: (1) If he
or she is dissatisfied with its decislon or war-
rantor’s (ntended actions, or eventua! per-
formance, legnl remodies, including use of
smnall clalms court, may be pursued; (2) the
Mechaniam's decision is admissible in evi-
donce a3 provided in section 110{u) (3) of the
Act; and (3) the consumer may obtaln, &t
repsonable cost, coples of all Mechunism rec.
ords relating to the consumer’s dispute.

This paragraph lists the disclosures
that must be made to the consumer at
the time he or she is notified of the
Mechanism’s decision and the warran-
tor's intended actions. The first item is
the fact that all available legal remedies
may now be pursued. Second is the fact
that Section 110(a)(3) of the Act pro-
vides that the Mechanism's decision s
admissible in evidence in a related civil
action. The final item relates to the
parties’ right to access to the dispute fille
as required by Section 703.8(d),

No negative comments were directed
to this notiflcation requirement, One wit-
ness stressed the need to inform the con-
sumer of the right to pursue further
legal remedies, and the importance of
mentioning avenues such as small claims
court,”™ One other witness suggested that
the Mechanism should also mention the
possibllity of binding arbitration.™ If the
Mechanisin s aware of an arbitration
program (or any other dispute settlement
mechanism) that operates fairly, noth-
ing in Paragraph (g) would prohibit it
from providing this information to the
consumer,

yorLLow~uUpr

(h) If the warrnntor has agreed to perform
any obligations, either as part of a settlement
agreed to after notification to the Mech-
anism of the dispute or as a result of a
declaion under paragraph (d), the Mechan-

R 1-8, 143-44, Ellnor Guggenhelmer, New
York City Office of Consumer Affalrs,

MR 1-0, 42-43, NCLC,

MR 1-4-1, 51, NAFM; R 1-4-1, 85, NRMA.

*R 1.8, 75, CSRL.

24 TR 02-93,CBEB
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tam shall ascertaln from the consumer within
10 working days of the date for perform-
ance whother performance has occurred.

This paragraph requires the Mecha-
nism to provide followup In every case
in which the warrantor has promised
some action to the consumer. In this way
the Mechanism will be aware of each
instance in which a warrantor has vio-
lated the Section 703.2(f)(3) require-
ment that the warrantor perform all
agreed to obligations. The Mechanism
will need this information to include in
its records, indexes, and statistical com-
pilations as required by Section 703.6.

Few comments were directed at this
provision. The Center for the Study of
Responsive Law felt that this was a very
important requirement,

It may be hard to believe, but regrot|t]jably
it i3 & fact that many complaint-handling
mechanisms have no effective means for de-
termining whether promised action was ever
taken., Our studies have found that such
mochaniams rely on the bellef that if the
promised service is not forthcoming, the con-
sumer will re-contaot the agency and nform
them of the non-compliance. What actually
happens, however, {5 that the consumer gives
up and tries to Hve with his frustration ...

This requirement, therefore, is necessary
to. ensure that such mechanisms effectively
handle compliaints =+

Two industry representatives objected
to the paragraph as inappropriate and
unnecessary. The National Electrical
Manufacturers Association stated that it
“places the mechanism in an enforce-
ment role as an advocate for the con-
sumer.” *' The provision does not have
this effect, It merely requires the Mech-
anism to detéermine whether or not per-
formance has occurred, and to place this
information in its records. Both NEMA
and the other industry comment argued
that the consumer should be expected
to re-contact the Mechanism if perform-
ance has not occurred.” For the reasons
stated by CSRL in its comment, quoted
above, the Commission has determined
that this provision is necessary to ensure
that most instances of warrantor non-
compliance will appear in the records of
the Mechanism,

Paragraph (h) in the proposed Rule
required that follow-up occur within 5
working days of the date for perform-
ance. In order to minimize any burden
placed on the Mechanism by this pro-
vision, the time period has been extended
to 10 working days. This would allow
the Mechanism, for example, to provide
the consumer with a posteard along with
notification of decision with instructions
to return it on the date specified for per-
formance indicating whether or not per-
formance had occurred. If the Mech-
anism did not receive the posteard back
within a few days of the date for per-
formance, then it would have to actively
attempt to contact the consumer.

Two other comments suggested that
the last word in this paragraph, “oc-
curred”, be changed to "“"commenced" or
“begun”, because it might be impossible

"R 1-0, 76.

"R 1-4-1, 97-08.

=R 1-4-1, 97-98; R 1-3-1, 200, Unlon
Carbide.
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for the warrantor to complete perform-
ance within 5 working days”™ Such
change is not necessary. This provision
is not intended to imply that perform-
ance must be accomplished within a 10
day period. It s Intended to require the
Mechanism to follow-up within 10 work-
ing days of the date on which perform-
ance is to have been completed.,

CONSUMER'S RIGHT TO PURSUE OTHER
REMEDIES

(1) A requiroment that a consumer resort
to the Mechanism prior to commencement
of an action under section 110(d) of the Act
shall be satisfied 40 days after notification to
the Mechanism of the dispute or when the
Mechanism completes all of its duties under
paragraph (d) of this section, whichever oc-
curs sooner, Except that, if the Mechanism
delays performance of its paragraph (d)
duties as allowed by paragraph (e), the re-
quirement that the consumer tnitially resort
10 the Mechanism shall not be satisfied until
the period of delay allowed by paragraph (e)
has ended.

Bection 110(a) (3) of the Act provides
that under certain circumstances a war-
rantor may require a consumer to resort
to the Mechanism before commencing
an action under Section 110(d) of the
Act. This paragraph provides that any
requirement imposed by a warrantor is
satisfied either 40 days after notification
to the Mechanism of the dispute or when
the Mechanism has completed its duties
under Section 703.5(d) whichever is
sooner. The last sentence of this provi-
sion contains two exceptions to this gen-
eral rule, which correspond to the two
exceptions to the 40 day requirement
found In Sectlon 703.5(e) .

A few modifications were proposed but
the Commission did not find the reasons
to support them persuasive. One com-
ment argued that a settlement between
the consumer and warrantor should
satisfy the requirement of resort to the
Mechanism.® First, a consumer who has
settled should have no need to proceed
immediately to court. Second, if this
were allowed, a consumer could agree to
a settlement in bad faith merely as a
device to bypass the Mechanism and go
straight to court.

Another comment suggested that a
requirement of initial resort to the
Mechanism should not be satisfied until
the time for performance has occurred.™
This would be unfair to a consumer who
was not satisfied with the decision and
would serve no purpose but to unrea-
sonably delay the consumer,

Finally, one comment proposed that &
further exception to the 40 day period be
included for “excusable failures” on the
warrantor’s part to provide necessary in-
formation.™ As the discussion of Sec-
tion 7035 (d) and (e) indicates, the
Commission has determined that 40 days
is the maximum length of time a con-
sumer should be delayed from going to

R 1-4-1, 61, NAFM; R 1-4-1, 85-86,
NRMA.

R 1-8, 144, Elilnor Guggenheimer, NY
COCA.

= R 1-8-2, 556, Nixon, Hargrave, Devans &
Doyle,

=R 1-4-1, 86, NRMA.

court except in those cases where addi-
tional delay is caused by the consumer's
inaction. If the consumer has provided
the iInformation specified In Sectlon
703.5(e) (1), lack of information from
the warrantor would not preclude the
Mechanism from reaching a decision. If
the warrantor does not provide any in-
formation, the Mechanism will merely
decide in favor of the consumer (if the
consumer has provided enough informa-
tion to justify recovery).

LEGAL EPFECT OF MECHANISM DECISIONS

(}) Decisions of the Mechanism shall not
be legally binding on any person. However
the warrantor shall sct in good falth, as pro-
vided in § 703.2(g). In any civil action arising
out of & warrauty obligation and relating to
n matter considered by the Mechanlsm, any
decision of the Mechanism sball be admis-
sible In evidence, as provided in section 110
(8) (3) of the Act,

This paragraph specifies the effect
which a Mechanism decision shall have
on the parties to the dispute. A decision
shall not be legally binding on any per-
son; however, the warrantor is obligated
by Section 703.2(g) to act in good faith
in deciding whether, and to what extent,
it will abide by each decision. The last
sentence of this provision is a restate-
ment of a portion of Section 110¢a) (3)
of the Act which provides: “In any civil
ection arisicg out of a warranty obliga-
tion and relating to a matter considered
in such s procedure, any decision in such
procedure shall be admissible In
evidence."

Several industry representatives con-
tended that warrantors should be
allowed to require consumers to resort to
mechanisms whose decisions would be
legally binding (e.g., binding arbitra-
tion) .™ The Rule does not allow this for
two reasons. First, as the Stafl Report
indicates, Congressional intent was that
decisions of Section 110 Mechanisms not
be legally binding.™ Second, even if bind-
ing Mechanisms were contemplated by
Section 110 of the Act, the Commission
is not prepared, at this point in time, to
develop guidelines for a system In which
consumers would commit themselves, at
the time of product purchase, to resolve
any difficulties In a binding, but non-
judicial, proceeding. The Commission is
not now convinced that any guldelines
which it set out could ensure sufficient
protection for consumers.

Many consumer representatives stated
that Mechanism decisions should be
binding on the warrantor alone, because
the warrantor is the party who has
chosen the Mechanism as the forum for
dispute resolution.™ The Rule presently
requires the warrantor to act in good
faith in deciding whether, and to what
extent, It will abide by Mechanism de-
cisions. Thus an adverse Mechanism de-

= Tr (66-68, NAHB; TR 800-811, 832, SCM
TR 833-834, Guren, Morritt, Sogg & Cohen
TR 1263-1264, Mirro Marine Division.

MR 1-2-3, 992; R 1-2-3, 1117,
Report.

=R 1-8, 77, Detrolt Consumer Affalrs
Dept: TR 34-35, CFA; R 1-6, 58-50, CSRL:
TR 708-710, Cleveland Citizen Action Move-
ment.,

House
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olsion will have a far greater impact on
n warrantor than it will on a consumer.
The Commission is nof persuaded that
making this Impact on the warrantor
cven greater would benefit consumers
more than It would discourage warran-
tors from adopting Mechanisms,

Two witnesses were concerned that the
Rule as written would not allow the use
of binding arbitration by the parties
after the Mechanism had rendered a de-
cision™ As the Staff Report makes
clear,™ there is nothing in the Rule
which precludes the use of any other re-
medies by the parties following a Mech-
anism decision. The warrantor, the
Mechanism, or any other group can offer
n binding arbitration option to con-
sumers who are dissatisfied with Mech-
anism decislons or warrantor intentions.
However, reference within the written
warranty to any binding, non-judicial
remedy is prohibited by the Rule and
the Act.

Others suggested that in some cases
the warrantor and the consumer might
want to agree to use a remedy such as
binding arbitration instead of proceeding
to the Mechanism.™ Again, nothirg in
the Rule precludes the parties from
agreeing to use some avenue of redress
other than the Mechanism if they feel
it is more appropriate. However, once the
consumer or the warrantor notifes the
Mechanism of the dispute, the Mecha-
nism Is required by Section 703.5(d) to
proceed to a decision within the specified
time limits,

SECTION 703.6—~RECORDEKEEPING

Section 703.6 states the minimum
recordkeeping requirements to which a
Section 110 Informal Dispute Settlement
Mechanism must conform. The Section
covers development and maintenance of
individual dispute files, indexing, statiz-
tical summaries of Mechanism perform-
ance, and record retention requirements.

The Section is intended to facilitate
falr, orderly and efficlent complaint
handling; recognition of industry-wide
product or warranty performance prob-
lems; independent audit under Seetion
703.7 of the Rule: and review and moni-
toring by the Commission, and by inter-
ested persons pursuant to Section 110(a)
(4) of the Act. Requirements have been
set with a view to acceptable cost levels,
and to the need to preserve the confi-
dentlality of sensitive records. Wherever
reasonable, recordkeeping practices con-
sistent with the practice of existing com-
plaint handling bodies were adopted,

The Commission staff rationale for the
recordkeeping requirements initially pro-
posed was set out at pp. 88-98 of the stafl
Report.™ Following review of written and
oral comment on the proposed Rule, the
Commission has modified the record-
keeping requirements in certain respects.
The modifications are treated in detail
below, Certain of these will merely clarify
_ TR 17, Virginis Knauer, Office of Con-
‘umer Affatrs, HEW; TR 260-261, NCL.

"R 1-2-3, 993,

TR 91-02, CBBB; TR 1406-1407, AAA.
R 1-2-3, 0041004,
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the extent of recordkeeping obligations
intended under the Rule as initially pro-
posed.™ Others are Intended to reduce
the recordkeeping obligations where the
comment was persuasive that legislative
and commission objectives could be
achlzsvcd under less burdensome require-
ments;

Under the requirements relating to in-
dividual dispute files, reductions were
achieved by elimination of certain re-
quirements for preparation of summaries
and fact descriptions.™ Under the modifi-
cations, requirements would be met sim-
ply by the filing and retention of records
otherwise prepared or collected in the
normal course of dispute handling., In-
dexing requirements have been stated
with more particularity.™ Statistical
summaries will be required semi-
annually,™ rather than monthly as
initially proposed. Other modifications
will be noted in the detailed discussion
under each section.

There were numerous written and oral
comments that either generally op-
posed * or generally supported™ the
recordkeeping requirements as proposed,
including several relating to the feasibil-
ity of implementing the recordkeeping
requirements as proposed.™ Except as

*Eg., “relevant and material” has been
added to certain sections to clarify that vere
batim summaries or transcripts of tele-
phones conversations would not be requlired.
The comments underscored the possibility of
A more onerous reading of these sections than
had been Intended. See, for example, TR 423,
Electronic Industries Association, and TR
223, Assoclation of Home Appliance Manu-
facturers,

=i Proposed Section 703.6(a) (1), and Sec<
ton 703.0(s) (1) (1v)=(¥1).

" The general indexing requiremsnt of
proposed Section 703.6(b) has been deleted
in favor of new Section 703.8 (b), (¢) and (d).

* Bection 703.6(e), disoussed {nfra at 140,

=i Several representative comments: R I~
4-1, 357-358. Natlonal Association of Home
Bullders commented that the requiremants
would be costly and cumbersome, and would
deter warrantors from establishing mecha-
nisms; R 1-4-1, 304, Major Appliance Con-
sumer Action Fanel (complicated and re-
dundant, noting particularly the requirement
of a summary form); R 1-3-2, 628, Proctor-
Sllex, SCM Corporation (unnecessarily oner-
ous and expensive); R 1-3-2, 579, Quarles &
Brady (extremely burdensome); TR 831,
Warranty Review Corporation (cumber-
50ms . . . costly burden unnecessary to the
maln purpose of the Act); TR 831, Guren,
Merritt, Sogg & Cohen (cost large enough to
discournge the use of informal dispute settie-
ment procedures); R 1-4-2, 672, National Au-
tomobile Dealers Assoclation (too expansive
for the average nizo dealer).

"STR 815 and following, Donald Roths-
child; TR 246, Christopher Wheeler; TR
2434, John Pound, San Franocisco Consumer
Affatrs Office (minimum essential even recog=
nizing the cost factors): TR 2371, Max Pactor,
Office of the Los Angeles City Attorney; TR
1470, Amerioan Arbitration Asscofation; TR
105, Councl! of Better Business Bureaus; TR
2149, Eit Manufiucturing Company: TR 2402,
Joe Garela, California Department of Con-
sumer Affalrs,

" One common theme among those op-
posed to the recordkeeping requirements os
proposed, wis that the cost would deter war-
rantors from establishing inform-! dispute
settlement procedures, See, footnote 234 The
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noted in the detafled discussion below,
there was not a great deal of criticism (or
support) with regard to particular rec-
ordkeeping provisions or subsections.
There was a dearth of specific counter-
proposals. In response to general objec-
tions many of the modifications reflect
a decision by the Commission to effect a
general or over-all reduction in the rec-
ordkeeping obligation. The Commission
has determined that the requirements as
set forth are sufficient to meet the funda-
mental recordkeeping objectives set out
in the discussion supra at 138.

INDIVIDUAL DISFUTE RECORDS

(8) The Mechanism shall maintaln records
on each dispute referred to it which shall
Include:

(1) Name, address and telephone number
of the consumer;

(2) Name, address, telephone number and
contact person of the warrantor;

(3) Brand name and modsl number of the
product involved;

(4) The date of recelpt of the dispute and
the date of disclosure to the consumer of the
decision;

(5) AN letters or other written docuntents
submitted by elther party;

(6) All other evidence ocollocted by the
Mechanism relating to the dispute, ncluding
summaries of relevant and material portions
of telephione calls and meetings botween the
Mechanism and any other person (ing
cansultants described in § T03.4(b)):

(T) A summary of any relevant snd ma-
terial information presanted by either party
at an oral tation;

(8) The declslon of the members, In-
cluding information as to date, time and
place of meeting, and the idontity of mem-
bers voting; or information on any other
resolution;

{9) A copy of the disclosure to the parties
of the decision;

(10) A statement of the warrantor's in-
tended actlon(s);

(11) Coples of follow-up lettery (or sum-
maries of relevant and material portions of
follow-up telephono calls) to the consumer,
and responses theroto; and

(12) Any other documents and communi-
cations (or summaries of relevant and ma-
terial portions of oral communications) re-
Iating to the dispute.

Section 703.6(a) establishes malinte-
nance requirements with regard to rec-
ords that would come into the Mecha-
nism’s possession in the normal course of
its receipt, Investigation and resolution
of individual disputes pursuant to other
sections of this Rule, The requirements
support the general purposes of record-
keeping, discussed supra, at 138, In addi-
tion, the file, available to the parties to a
dispute under Section 703.8(e), would
provide a basis for any subsequent
arbitration, legal or other proceedings
Tollowing action by the Mechanism,

following comments reflect a ocontrary view:
R 1-8-3, 768, Botter Business Bureau, Chi-
cago (stated that present recordkeeping sys-
tem could be modified to conform to the new
requirements with a minimum of difficulty);
TR 1470, American Arbitration Association
(records currently kept on nll AAA cases in-
clude most of the basic Information required
by the proposed requirements) ; TR 863, Don-
ald Rothschild {economies of scale); TR 363,
Warranty Review Corporation (economies of
soalo) .
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The Section has been modified in cer-
tain respects. The proposed dispute sum-
mary form under former (a) (1), the fact
description under former (a) (1) (iv), the
statement under former (a) (1) (v}, and
the summary of follow-up action under
former (a) (1) (v have all been deleted
with & view to cost savings related to
Mechanism stafing. The Commission’s
view Is that the information in each in-
stance would still be available In the filo
under new paragraph (a) in the form of
raw documents collected or prepared by
the Mechanism in the normal course of
dispute handling. Conversely, require-
ments for preparation of summaries of
phone conversations, oral presentations
and the like have been retained, Bection
Y03.8(n) (8, (), (10, (11), and (12} *
since there would be no other source of
# written record for the file. This is con-
sistent with the reported practices of &
number of exising complaint handling
mechanisms.™
Under the Rule, "relevance” remains
the principal-—and probably the least
burdensome—criterion with regard to fil-
ing and retention of documents collected
or prepared in the normal course of re-
solving individual disputes. However, the
Commission has modified the record-
keeping provisions relating to summarles
of phone conversations and meetings,
cited above, by inserting, as appropriate,
“relevant and material,” This, together
with retention of “summaries”, is in-
tended to clarify that only those portions
of oral transactions material to consid-
eration of the dispute need be recorded;
and then only in notation or summary
form, rather than lengthy or verbatim
transcriptions.™

The Commission does not expect that
all of the types of records delineated in
Section 703.6(a) would necessarily be in-
volved in each dispute. The Commission
recognizes that many disputes will be de-
clded falrly on the basis of very abbrevi-
ated files. This would not obviate the
need or requirement for orderly record-
ing, filing, and retention of records as
set out in the Rule. The guiding prineiple
intended Is that only those records neces-
sary for full and fair determination of
disputes be collected, assembled, and re-
tained.

The words “the decision” in new Sec~
tion 703.6(a) (4) (formerly Section 703.6
(a) (D (vil)) have been substituted for
the term “resolution” to conform to us-
age in other parts of the Rule ™ As indi-
cated, the paragraphs have beéen renum-
bered as requiréd by changes and dele-

tions,
v

=0 Former Sectlon T03.6(n) (3), (4), (7),
(8) and (8), respectively,

=R 1-4, 394-395, Major Appllance Con-
sumer Action Panel; R 1-4-1, 308-300, Purni-
ture Industry Consumer Advisory Panol.

= A number of comments singled out prep-
aration of summaries of telephone conversa-
tions as being particularly onerous: TR 422,
Electronie Industries Assoclation; R 1-3-3,
1075, Guren, Merritt, Sogg & Cohen; TR 222,
Association of Home Appliance Manuface
turers; and others,

= Bections 703.1(f), 703.2(1) (2), 7034 (a)
and (b), 703.5(e), 7035(d) (1) and (2),
703.6(a) (8) and (), 703.8(c) and others
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INDEXING REQUIREMENTS

(b) The Mechanism shall maintain an in-
dex of each warrantor's disputes grouped un=-
der brand name and subgrouped under prod-
uct model,

{¢) The Mechanism zhall maintain an in-
dex for each warrantor as will show: 1) all
disputes In which the warrantor has prom-
1sed some performance (either by settiement
or in response to a Mechanism decision) and
has falled to comply; and 2) all disputes in
which the warrantor has refused to abide by
a Mechanism decision,

(d) The Mechanism chall maintain an in-
dex a5 will show all disputes delayed beyond
40 dnys.

Proposed Section 703.6(b) stated in
general terms the requirement that a
mechanism must index individual dispute
files to facilitate identification and anal-
ysis of patterns of Mechanism and war-
rantor actions, and patterns of
warrantor or industry compiaints or
product defects, Indexes were to be
established based on a number of factors,
including the anticipated needs of an
auditor operating under Section 703.7.
The Stafl Report accompanying the pro-
posed Rule Indicated that records would
probably be indexed by warrantor, prod-
uct, type of complaint, final disposition
and other categories,™ The general re-
quirements of the paragraph have been
clarified by substitution of new Section
703.6(b), (c) and (d), which state the
indexing requirements with more par-
ticularity. The paragraph had been ob-
jected to on the grounds of unneécessary
burden or lack of ¢larity.™™

Paragraph (b) now requires that dis-
putes be indexed by warrantor’s brand
name and product model, Analysis of pat-
terns of complaints is a current practice
among existing dispute settlement mech-
anisms, and has formed the basis for
mechanism recommendations regarding
Industrywide consumer problems.”™ The
practice is widely conzidered to be a nat-
urnl and logical extension of complaint
handling,™ since resolution of generic
problems leads ultimately to a reduction
in the number of Individual complaints.
The paragraph (b) indexing requirement
1s intended to recognize and preserve this
important practice among dispute set-
tiement mechanisms established under
this Rule.

Paragraph (c¢) states indexing require-
ments relating to two key indlcators of a
warrantor’s good faith participation in
an informal settlement mechanism. En-
tries under the first category—warran-
tor failure to perform obligations agreed
to—would raise a presumption of a Rule
violation. Entries under the (¢) (2) cate-
gory—refusals by & warrantor to abide
by Mechanism decision—would not raise

R 1-2-3, 998.

R 1-3-2, 579, Quaries & Brady; R 1-8, 53~
54, Christopher Wheeler; R 1-4-1, 616, Na-
tional Retail Merchants Assooiation (not nac-
easary for operation of Mechanism itself); TR
380, Warranty Review Corporation: and see
generally Footnote 234, aupra.

R 1-2-3, 998, Stafl Report.,

. Wd.;: TR 23-24, Virginia Enauor, Office of
Consumer Affairs, HEW, R 1-6, 53-54, Chris-
topher Wheeler; R 1-2-3, 1804, Purniture In-
dustry Consumer Advisory Panel; R 1-2-4,
1980-1601, Major Appliance Consumer Ac-
tion Panel.

such a presumption,™ but would be rele-
vant to review of warrantor performance
by the Federal Trade Commission under
Section 110{(a)(4) of the Act, and the
“good faith” requirement under Section
703.2(g) of the Rule.

Paragraph (d) requires maintenance
of an index of disputes delayed beyond
the 40 day time limit set out in Section
703.5(d). This requirement Is intended to
facilitate ease of initial determination by
the Commission, and by an auditor under
Sectlon 703.7, as to whether a Mecha-
nism s resolving disputes “expedi-
tiously.” A significant number of entries
in this index category would be an indi-
cation that a Mechanism was not com-
plying with the fundamental requirement
of the Act to proceed expeditiously, That
determination would be based ultimate-
ly, as would & determination of “fair-
ness", on a review of the facts and
circumstances in each case, or on a rep-
resentative sample of cases, in which the
Mechanism required more than 40 days
to fulfill its obligations under Section
703.5(c) of the Rule.

The Indexes required under Seclion
T703.6 (b), (c) and (d) could be kept con-
fidential by the Mechanism to the extent
permitted under Section 703.8(b). For
purposes of clarification indexes may be
maintained in any convenient form, pro-
vided that the information required is
readily ascertainable, and the underlying
dispute files are avallable and clearly
referenced.

STATISTICAL REPORTING REQUIREMENTS

(e) The Mechanism shall comptle semi-
annually and malntaln statistics which show
the number and percent of disputes In each
of the following categories:

(1) Resolved by staff of the Mechanjsm
and warrantor has comphied;

{(2) Resolved by siafl of the Mechanlsm
time for compliance has occurred, and war-
rantor has not complied;

{3) Resolved by stalf of the Mechanism
and time for complinnce has not yet occurred.

{4) Decided by members and warrantor ha
complled;

(5) Decided by members, time for compli-
ance has ocourred, and warrantor has not
complied;

(6) Declded by members and time for com-
plinnce has not yet ocourred;

(7) Decided by members ndverse to the
oonsumer;

(8) No jurisdiction;

(9) Declaion delayed beyond 40 dayn under
§ 7085(0)(1);

(10) Decision delayed beyond 40 days under
§703.5¢e) (2);

(11) Declstion delayed beyond 40 days for
any other reason: and

(12) Pending decision.

Paragraph (e¢) requires the Mecha-
nism to compile, maintain and report
statistics according to various status and
final disposition categories. The statis-
tical summary supports the functions

WR 1-3-2, 304, 8hell Ol Company ex-
pressed the concern that the Commission
would enforce the Rule based on pre-deter-
mined formulas regarding warrantor per-
formance, No such presumptions are In-
tended. See generally the discusajon under
tho good faith requirement under Sectior
703.2(g). supra.

o #s Section 703.6(d).
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and activities described under indexing,
and provides a basis for review by in-
terested members of the general public,
On the basis of the statistically reported
performance, an interested person could
determine to file a complaint with the
Federal Trade Commission pursuant to
Section 110(a) (4) of the Act, and there-
by cause the Commission to review the
bona fide operation of the dispute set-
tlement mechanism. The accuracy of
the compilations are to be verified by an
auditor under Section 703.7(b) (3) (il),

The statistical reporting requirements
have been modified in certain respects,
The paragraphs as proposed would have
required monthly compilations, In re-
sponse to comment on the record® this
requirement has been reduced to semi-
annual compilations, in order to reduce
the Mechanism’s reporting burden.

Former Section 703.6(d) (1) (ix) (n-
sufficlent information) has been deleted
as superfluous. Former paragraph (d)
(1) (x1), “decision delayed beyond 40
days”, has been broken down Into the
following three categories: New 703.6(e)
(9) “delayed beyond 40 days under Sec-
tion 703.5(e) (1)" (fallure by consumer
to provide information); (e)(10) *“de-
layed beyond 40 days under Section 703.5
(e) (2)" (Consumer seeks redress directly
from the warrantor); (e) (11) “decision
delayed beyond 40 days for any other
reason.” Former paragraph (d)(2) re-
quiring computation of average time be-
tween referral to the Mechanism and
final resolution has been deleted on
grounds that it is burdensome to com-
pute and of questionable value, particu-
larly in light of new categories (e) (9),
(10) and (11). 4

Section 703.8(a) requires that the
statistical compilations under Section
703.6(e) shall be available to any per-
son for Inspection and copying. Records
forming the basis of the statistics may
be kept confidential to the extent per-
mitted under other paragraphs of Sec~
tion 703.8.

RECORD RETENTION

(f) The Mechanism ahall retain all records
specified In paragraphs (a)-(e) for at least
4 years after final disposition of the dispute,
The Commission has retained the four
year requirement despite a number of
recommendations that the retention
period be reduced due to costs of stor-
age.”™ The requirement is intended to
support the Commission’s monitoring
obligations under Section 110(a) (4) of
the Act, which might involve Commission
analysis of Mechanism or warrantor

R 1-4-1, 513, Association of Home Ap-
plisnce Manufacturers (called for drastio
reduction In frequency); TR 654, Purniture
[ndustry Consumer Advisory Panel (cur-
rently lssues quarterly reports); R 1-3-3, 928,
Amana (quarterly).

"*R 1-3-1, 200, Union Carbide Corporation
(2 years): TR 222, Assoclation of Home Ap-
pliance Manufacturers (2 years); TR 1520,
Better Bustness Bureau, Chicago, Illinols (2
years); and others. But see, R 1-8, 76,
Christopher Wheeler (four years essential to
upport follow-up consumer action, FTC en-
forcemont, and outside research).
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action over an extended period. Records
would be available to parties to disputes
unresclved following Mechanism action,
or In subsequent disputes arising out of
an earlier transaction. The retention re-
quirement would help to assure that the
history and record of the dispute were
preserved for a period equal to the gen-
eral statute of limitations under the Uni-
form Commercial Code.™ The Commis-
slon has no objection to storage of rec-
ords by means of microfilm or any rea-
sonable alternative to retention of raw
files,

SzcrTion 703.7—AvupITs

Section 703.7 establishes requirements
relating to independent audit of the
Mechanism {tself, and of the perform-
ance of participating warrantors. The
proposed audit requirements elicited con-
siderable comment, Opponents cited the
presumed cost of an outside audit,™ and
counterproposals also reflected a concern
with cost factors rather than opposition
to the notion of an independent audit.™
The general lack of opposition to an in-
dependent audit per se was reinforced by
comment favoring the audit require-
ments as proposed.™ The Commission has
determined that the welght of the record
clearly supports retention of the inde-
pendent audit requirement, However, thes
requirement has been modified in sev-
eral respects to reduce costs and olarify
the minimum obligations.

ANNUAL AUDIT

(a) The Mechanism shall have an audit con~-
ducted &t least annually, -to determine
whether the Mochanism and Its implementa-
tlon are in compliance with this part. All
records of the Mechanism required to be kept
under £ 703.8 shall be available for sudit,

Paragraph (a) is unchanged, since the
record generally supported the idea of an
annual audit. The “annual” requirement
is discussed in the introductory portion,
and in Footnote 251, supra. The Mech-
anism, under revised paragraph (b)(3),
may direct its auditor to rely primarily

** Uniform Commercial Code, 2-725.

= R 1-4-1, 98, (C-8), National Elcctrical
Manufacturers Assoclation; TR 2058, Singer
Sewing Machines; TR 171, Kitchen Dealers
Association;: TR 655, Furniture Industry Con-
sumer Advisory Panel TR 440, Electronic In-
dustries Association.

=R 1-4-1, 305, Major Appliance Consumer
Action Panel (allow Panel Chafrman to con-
duct andit according to n specified proce~
dure; annual too frequent); R 1-4-1, 514,
Association of Home Appliance Manufac-
turers (every three years); TR 171, Kitchen
Dealers Assoclation (spot checks only): R
1~3-1, 290, Union Carbide Corporation (do-
lete In favor of direct review by PTC): TR
£3, Council of Better Business Bureaus (per-
mit substitution of alternative plan subject
to FTC approval),

TR 2149, Kit Manufscturing Company;
TR 2462, California Department of Consumer
Affalrs; TR 1522, Better Business Bureat,
Chicago, Illinois; TR 2174, Orange County
Office of Consumer Affairs (but tighter for-
mat should be required); TR 2043, California
Deputy Attorney General; TR 862, Donald
Rothschild: TR 2541, San Franoisco Bar Com-
mittee on Consumer Rights: TR 1470, Amer-
fean Arbiteation Associntion; TR 201, Chris-
topher Wheeler
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on findings derived on the basis of direct
contact with consumers who had utilized
the Mechanism. The auditor would have
access to all Mechanism records, without
restriction, whatever the methodology.
No date for completion of the report of
the audit is specified; a Mechariism would
be free to conduct the audit to coincide
with its own budget or reporting cyecle.
RATURE OF THE AUDIT

(b) Each audit provided for in paragraph
(a) of this seotion shall include at a mini-
mum the following:

(1) Evaluation of warrantors' efforts to
make consumers aware of the Mechanlsm's
existence as required in § 703.2(d); and

(2) Review of the indexes maintained pur-
suant to § 703.6 (b), (c),and (d); and

(3) Analysis of n random sample of dis-
putes handled by the Mechanism to deter-
mine the following: (i) adequacy of the
Mechaniam’s and other forms, investigation,
mediation and follow-up efforts, and other
aspects of complalnt handling: and (1) ne-
curacy of the Mechanism's statistical com-
pllations under § 703.6(e). (For p of
this subparagraph “analysis" shall Include
oral or written contact with the consumers
involyed in each of the disputes in the ran-
dom sample.)

In response to comments on the public
record, & number of modifications have
been made relative to the extent and
methodology of the required audit, Pro-
posed Section 703.7(b) would have re-
quired that the audit include a review of
all aspects of Mechanism and warrantor
performance subject to the Rule. and
that the review would include, addition-
ally, verification of a statistically valid
sample of disputes decided by the Mech-
anism. Under the proposed Rule, it was
envisioned that the auditor would rely
primarily on exhaustive analysis of dis-
pute files and other records, observations
of dispute handling by mechanism staff
and members, and exercise of a consider-
able degree of independent judgment as
to how fairly and experitiously the Mech-
anism was operating. Verification of a
statistically valid sample would have
provided an additional check on the
auditor's findings and conclusions.

The Commission has detérmined that
the objectives of an independent audit
may be realized at considerably less cost
through substitution of requirements
that state particular audit tasks and
methodology. Section 703.7(b) states
these minimum requirements,

Paragraphs (b) (1), (2) and (3) (i
set forth specific audit tasks, Paragraph
(b) (3) (1) repeats much of the general
requirement relating to audit of Mech-
anism operation, as set out in proposed
Section 703.7(b). However, as regards
methodology, Paragraph (b) (3) (1) per-
mits primary emphasis to be placed on
analysis by the auditor of the experiences
of a sample of consumers who have
utilized a Mechanism, The paragraph
states that “analysis"” shall Include oral
or written contact with the consumers
involved In each dispute in the sample.
Performance of the audit obligations
under both (1) (3) (b and () should
probably include preparation of a ques-
tionnaire carefully structured to elicit
information adequate to permit an in-
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formed judgment as to the performance
of the Mechanism, and the accuracy of
the statistical summaries,

Paragraph (b) (3) requires analysis of
a “random” sample, due to the costs and
uncertainty that might have resulted
under the proposed Section T03.7(b) re-
quirement of a “statistically valid” sam-
ple. Nonetheless, the sample must be
drawn so as to fairly reflect the operation
and results of Mechanism action.

The auditor could base or supplement
the analysis required under (b)(1) on the
consumer contacts described under (b)
(3) (1), though other genernlly accepted
suditing methodology could be utilized.
The requirements of paragraph (b) (2)
would be met by reference by the suditor
to the indexes, and to at least & sample
of the files forming the basis of the
indexes.

DISTRIFUTION OF AUDIT REFORT

(¢) A report of each audit under this sec-
tion shall be submitted to the Federal Trade
Commission, and shall be made avallable to
any person st reasonsble cost. The Mecha-
nism may direct its anditor to deleto names
of parties to disputes, and identity of prod-
ucta involved, from the audit report.

Access to audit information is intended
{0 facilitate the public and PTC review
functions set out in Seotion 110(r) (4) of
the Act, To preserve the confidentiality
of records as permitted under Section
703.8(b), this paragraph will permit a
Mechanism to direct its auditor to omit
from the report the identity of individual
parties or products.

There were very few comments regard-
ing paragraph (¢}, although several con-
sumer representatives expressed opposi-
tion to the confidentiality provision™ A
considerable range of opinion was pre-
sented on the confidentiality issue under
Section 703.8(b). The Commission ra-
tionable for retaining the confidentiality
provision s set out under that section.

SELECTION OF AUDITORS

{(d) Auditors shall be selected by the
mmmuomwmummmm
the Mechanism ss & Warrantor, sponsor or
member, or employee or agent thereof, other
than for purposes of the audit.

The independence requirement is in
accord with generally accepted auditing
standards, and with current practices of
certain existing informal dispute mech-
anisms.™ Comments raising cost objec-
tions to the independence requirement
were noted in Footnote 251, supra.

Spcrion 708.8 OrPENNESS OF RECORDS AND
PROCEEDINGS

Section 70338 is Intended to strike a
balance between the warrantors' and
Mechanism’s need for confidentiality,
and the competing need for public access
and scrutiny of Mechanism operations
that is implicit in Section 110(a)<4) of

Bar
144, Elinor Guggenheimer, New York City
of Consumer Affairs,

= TR 1521, Better Business Bureau, Chica-
£o, Nlinols; TR 14091470, American Arbltra-
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the Act. The Commission believes that
the public “presence”, and the right of
interested persons to file complaints with
the Commission under Section 110(a) (4)
of the Act, will contribute to a height-
ened awareness by Mechanisms of the
need for operation in conformance with
the Rule. This should minimize the need
for Commission monitaring under Sec-
tion 110(n) (1) of the Act,

Under Section 7038 statistical sum-
maries and the snmual sudit report
would be available to any interested per-
son. Partles to disputes could inspect or
obtain copies of thelr own dispute files,
Auditors would have access to all Mech-
anism records. For all other purposes a
Mechanism Is permitted under the Sec-
tion to maintain the confldentiality of
its record. This Section, particularly the
confidentiality provision, elicited con-
siderable comment, For reasons ex-
plained below, the final Rule reflects only
minar changes,

STATISTICAL SUMMARIES

{a) The statistical summaries specified In
§ 703.6(¢) shall be avallable to any person
for ingpection and copying.

Paragraph (a) Is unchanged. It is in-
tended to support in a lmited way the
implicit requirement in Section 110(a)
(4) of the Act relating to public review
of Mechanism operation. Comment by
some consumer representalives ques-
tioned whether the statistical summarles
could meaningfully serve the public re-
view function.?*®> The Commission be-
leves that summaries and the audit re-
ports taken together will provide the
opportumnity for meaningful public re-
view.

CONFIDENTIALITY

(b) Except as provided under paragraphs
(4) and (e) of this section, and paragraph
() of §7087, all records of the Mechanism
muy be kept confidentinl, or made available
only on such terms and conditions, or in
such form, as the Mochaniam shail permit.

Paragraph (b) §s5 essentially un-
changed, Except for the statistical sum-
maries, files available to parties, auditor
access, and the sudit report, all records
of the Mechanism relating directly to
settiement of disputes may be kept con-
fidentisl

There was considerable debate on this

ments represent a fair balance between
the warrantors' need for confidentiality,

= See, ¢, R 1-6, 63-64, Christopher
Wheeler; and the disoussion relating to op-
position 1o the confidentlality provision,
infra.

=R 1-6, 106-107, Center for Auto Safety
(value of precedent in doclmnc whether to
pursue & claim: warrantor has aocess, u:m—

fore unfair to deny consumer access); TH

auo. 2536, San Francisco Bar Commitice on
Consumer Rights; R 1-8, 144, New York City
Department of Consumer Affalrs (usefulness

voiced strong support for confidentiality
of records, though several opposed the
provision as written, apparently on the
mistaken ground that participating war-
rantors and Mechanism sponsors would
have no voice in Mechanism policy re-
garding discretionary release of rec-
ords.™ The Stafl Report™ stated that
the Mechanlsm, and its sponsors and
participating warrantors, could decide
the terms and conditions of any dis-
closures not required by the Rule. The
Commission reiterates its position that
the Rule does not prohibit sponsor or
warrantor involvement in formulation of
the Mechanism's general policy regard-
ing release of confidential records.

Based on the pre-publication investi-
galion by the staff, the Commission s
aware of the consensus among existing
dispute settlement mechanisms that the
identity of the parties and products in-
volved in a dispute should not be dis-
closed to the general public.™ The con-
cern expressed was that the identities
could be used by competitors or others to
the detriment of a company engaged in
good faith efforts to resolye disputes.
Thus & warrantor who participated in an
informal dispute settlement mechanism
might be subjecting himself to possible
disparagement, while non-participating
warrantors would not be exposed to this
passibility. Representatives of several ex-
isting mechanisms expressed the visw
that lack of confidentiality would op-
erate as a strong disincentlve to war-
rantor participation in informal dispute
sottlement.™ The Commission believes
that, on balance, the confidentiality pro-
vision as proposed should be retalned.
Disclosure of statistical summaries, audit
reports and individual dispute files,
should adequately supplement the Com-
misslon’s maenitoring and enforcement
obligations under Section 110(a) (4) of
the Act, without seriously compromising
the confidentiality desired by warrantors.

SELEASE OF CONFIDENTIAL RECORDS

(¢) The policy of the Mechanism with
respect to records made available at the
Mechanizm's option shull be set out in the
procedures under 3 7085(a): the policy shull
be applied uniformiy to all requests for ac-
oess to or coples of suah records.

Paragraph (¢) received virtually no
comment. It is unchanged. Should =a
Mechanism elect to make records availa-
ble that could be held confidential under
paragraph (b}, then paragraph (¢) would
require the Mechanism to state generally
in the written procedures required under
Section 703.5(a), any terms or condi-
tions relating to the avallability of such
records. The Mechanism would be re-

Lo . of FTC educa-
tional fanction): R 1-6, 61-63,
Wheeler ( comsiuner purchasing

Parniture g
tional Retasl Merchants Association; R 1-3-1,
291, Union Carbide Corporation.

=R 1-2-8, 1004,

= Id., at 1008,

4 Jd., 1010.
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quired to apply its policy, or terms and
conditions, uniformly to all requests for
access to such records. The purpose of
these requirements is to insure that war-
rantors and consumers have equal
knowledge and access to any such rec-
ords.
OBSERVERS AT MEETINGS

(d) Meetings of the members to hear and
decide disputes shall be open to observers on
reasonable and nondiscriminatory terms. The
dentity of the parties and products Involved
in disputes need not be disclosad at meetings.

The meetings policy was objected to In
several comments on grounds of imprac-
ticality, or that confidentiality permitted
under paragraph (b) would be compro-
mised.™ Because of general support and
ncceptance among consumer representa-
tives and existing dispute handling or-
ganizations,™ the provision is unchanged.
Under paragraph (d), interested per-
sons would be permitted to observe meet-
ings of the members hearing and decid-
Ing disputes. Merchanisms could not
place any unreasonable or discriminatory
limitations on attendance by observers,
though the paragraph does not prohibit
some limitations on the number of obser-
vers or frequency of open meetings. The
Commission recognizes that the presence
of observers may interfere to some degree
with the primary Mechanism function of
dispute handling.

The paragraph is intended to further
support the public access and scrutiny
functions implied In Section 110(a) (4
of the Act. To preserve confidentiality,
the Mechanism would be permitted under
the paragraph to take steps to avoid dis-
closure to observers of the Identity of
parties and products involved in disputes,
In the event that parties to & dispute ap-
peared personally, as provided in para-
graph () of Section 7035, then a
Mechanism might reasonably exclude
nonparty observers in the interest of con-
fidentiality, since In any event the public
serutiny function would be served by the
presence of the parties to the dispute.

AVAILABILITY OF DISPUTE FILES TO PARTIES

(¢) Upon request the Mechanism shall
provide to either party to a dispute:

(1) Access to all records relating to the
dispute; and

(2) Coples of any records relating to the
dlspute, at reasonable cost.

Paragraph (e) is unchanged. Access by
parties includes the dispute file described
in Section 703.6(a), It does not include
Indexed information under paragraphs
(), (¢) and (d), or any other records
not avallable to the general public. There
were few objections to this provision.™

"R 1-2-3, 381, Alcan Building Products;
R 1-3-1, 201, Unton Carbide Corporation: Tr
137, Electronic Industries Associntion.

“R 1-2-3, 1011, Stafl Report; R 1-2-4,
1679, Frank McLaughlin, Ofice of Consumer
Affalcs, HEW: R 1-2-3, 1497, Chamber of
Lommerce of the US, “Falr Settlement of
Just Clatms,™ :

p R 1-2-3, 66, Mohnsco (defeats confiden-
Hality of records submitted in good faith and
under compulsion); R 1-4-1, 392-93, Major
Appliance Consumer Action Panel (may im-
PRIy contributions ourrently made by volun-
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The need expressed by consumer repre-
sentatives for access to dispute settle-
ment records, and their opposition to
confidentiality In any form, is discussed
under paragraph (b), supra.

Access by a party to the records of his
or her dispute is an essential internal
check on the fairness of the Mechanism.
Since the Mechanism is not required to
operate “on the récord” as required of
the courts, access by parties must provide
the same type of discipline. While the
rule is far from imposing a constitutional
due process standard on Mechanisms, ac~
cess to the files of one's own case is a
minimum falmess requirement. A party
is entitled to know the basis on which a
decision is made. Requests for access to
dispute records will not burden the
Mechanism because the cost may be im-
posed on the requesting party.

The right of a party to copy the dis-
pute records will facilitate further pur-
suit of the dispute should the Mechanism
decision fail to satisfy a party. The avail-
ability of the dispute file would avoid
needless cost and duplication should the
parties choose to pursue the matter fur-
ther in arbitration, litigation, or some
other forum. Section 110(a)(3) of the
Act would make the decision of a dispute
settlement mechanism admissible in evi-
dence in a civil action arising out of a
warranty obligation and relating to a
matter considered by the Mechanism.
The Act does not address the question of
admissibility of Mechanism records re-
lating to the dispute. Thus the admissi-
bility of these records would be deter-
mined by a court.

DISCLOSURE OF MEMBER AND
STAFF QUALIFICATIONS
(1) The Mechanism shall make avallable to
any person upon request, information relnt.
ing to the qualifications of Mechanism staff
and members.

The Commission has added paragraph
(I). The final audit provisions no longer
require review by an auditor of staff and
member qualifications under Sections
T03.3 and 703 .4, for reasons discussed su-
pra, at 151-153. Thus there is no basis
for review. Several existing dispute set-
tlement mechanisms currently disclose
biograplhical information in routine pub-
lications.™ Mechanisms could satisfy the
requirement through publication of the
information in the materials required
under Section 703.5(a), provided the ma-
terials were updated to reflect personnel
changes,

Paragraph (g) relating to Federal
Trade Commission access to Mechanism
records has been deleted from the final
Rule, The paragraph simply restated the
implied condition of Section 110(a) (4) of
the Act, which establishes the Commis-
slon’s review and enforcement obliga-
tions, Proposed paragraph (g) was su-

teer inspections); TR 1204, Consumer Fraud
Division, Gffice of the Illinols Attorney Gen-
eral (confidential; may contain off the record
admissions made to resolve a dispute; court,
of course, would determine admissibility).

i See, e9.. R 1-2-3, 1805, PICAP; R -1-2-4,
2054, MACAP
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perfluous, since the Commission would
have access to Mechanism records under
the general grant of investigative powers
in the Federal Trade Commission Act,
15 US.C. §$ 41 et seq.

PROMULGATION

The Commission has now considered
all matters of fact, law, policy and dis-
cretion, including the data, views and
arguments presented on the Record by
interested parties in response to the No-
tice, as prescribed by law, and has de-
termined that the promulgation of the
Trade Regulation Rule and its Statement
of Basis and Purpose set forth herein
is in the public interest.

Accordingly, the Commission hereby
promulgates the foregoing Statement of
Basis and Purpose, and hereby amends
Title 16 of CFR, Chapter 1, Subchapter
G, Rules, Regulations, Statements and
Interpretations under the Magnuson-
Moss Warranty Act, by adding & new Parg
708 as follows:

PART 703—INFORMAL DISPUTE
SETTLEMENT PROCEDURES
Sec
703.1  Definilions,
7032 Dutles of warrantor,

MINIMUM REQUIREMENTS OF THE MECHANISN

7083 Mechanlsm organization.

7034 Qualification of members.

70356 Operation of the mechani=zm.

T08.6 Recordkeeping,

7037 Audits.

7038 Openness of records and procesdings,

AvTiiomiry: 15 U.S.C. 2300 and 2310,
§ 703.1 Delinitions.

(8) “The Act” means the Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act, 15 U.S.C. 2301,
et seq.

(b) “Consumer product” means any
tangible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or housze-
hold purposes (Including any such prop-
erty intended to be attached to or in-
stalled in any real property without re-
gard to whether it is so attached or
installed),

(c) “Written warranty'" means: (1)
any written affirmation of fact or written
promise made in connection with the sale
of a consumer product by a supplier to o
buyer which relates to the nature of the
material or workmanship and affirms or
promises that such material or work-
manship is defect free or will meet a
specified level of performance over a
specified period of time, or

(2) any undertaking in writing in con-
nection with the sale by a supplier of &
consumer procduct to refund, repalr, re-
place, or take other remedial action with
respect to such product in the event that
such product fails to meet the specifica-
tions set forth In the undertaking, which
written affirmation, promise or under-
taking becomes part of the basis of the
bargain between a supplier and & buyer
for purposes other than resale of such
product,
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(d) “Warrantor'" means any person

mechanism.

(e) “Mechanism” means an informal
dispute settlement procedure which is in-
corporated into the terms of a written
warranty to which any provision of Title
1 of the Act applies, as provided in Sec-
tion 110 of the Act.

(f) “"Members” means the person or
persons within a Mechanism actually de-

ciding disputes.

{g) “Consumer” means s buyer (other
than for purposes of resale) of any con-
sumer product, any person to whom such
product is transferred during the dura-
tion of a written warranty applicable to
the product, and any other person who is
entitled by the terms of such warranty or
under applicable state law to enforce
agalnst the warrantor the obligations of
the warranty.

(h) "On the face of the warranty”
means: (1) U the warranty iz a single
sheet with printing on both sides of the
sheet, or if the warranty is comprised of
more than one shect, the page on which
the warranty text begins;

(2) If the warranty is included as part
of a longer document, such as a use and
care manual, the page in such document
on which the warranty text begins.

§ 703.2 Dutics of warrantor.

(a) The warrantor shall not incorpo-
yate into the terms of & written warranty
a Mechanism that fails to comply with
the requirements contained in §§ 703.3-
703.8, This paragraph shall not prohibit
& warrantor from incorporating into the
terms of a written warranty the step-by-
step procedure which the consumer
should take in order to obtain perform-
ance of any obligation under the war-
ranty as described in section 102(a) (7)
of the Act and required by Part 701 of
this subchapter.

(b) The warrantor shall disclose clear-
ly and conspicuously at least the follow-
Ing Information on the face of the writ-
ten warranty: (1) a statement of the
availabjlity of the informal dispute set-
tlement mechanism;

(2) the name and address of the
Mechanism, or the name and a telephone
number of the which con-
sumers may use without charge;

3) a statement of any requirement
that the consumer resort to the Mecha-
nism before exercising rights or seeking
remedies created by Title I of the Act;
together with the disclosure that if a
consumer chooses Lo seek redress by pur-
suing rights and remedies not created
by Title I of the Act, resort to the Mecha-
nism would not be required by any pro-
vision of the Act; and

(4) a statement, if applicable, indicat-
ing where further information on the
Mechanism can be found in materials
sccompanying the product, as provided
in § 703.2(c).

(@) The warrantor shall include in the
written warranty or in a separate section
of materials accompanying the product,
the following information; (1) either ()
a form addressed to the Mechanism con-
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putes; or (1) a telephone numi
Mechanism which consumers may use
without charge;

(2) The name and sddress of the
“ -

echanism;
(8) A brief description of Mechanism

procedures;

(4) The time limits adhered to by the
Mechanism; and

(5) The types of information which
the Mechanism may require for prompt
resolution of warranty disputes.

(d) The warrantor shall toke steps
reasonably calculated to make consum-
ers aware of the Mechanism's existence
at the time consumers experience war-
ranty disputes, Nothing contained in
paragraphs (b), (¢), or (d) of this section
shall limit the warrantor’s option to en-
ocourage consumers to seek redress di-
rectly from the warrantor as long as the
warrantor does mnot expressly reguire
consumers to seek redress directly from
the warrantor. The warrantor shall pro-
ceed fairly and expeditiously to attempt
to resolve all disputes submitted directly
to the warrantor,

(e} Whenever a dispute is submitted
directly to the warrantor, the warrantor
shall, within a reasonable time, decide
whether, and to what extent, it will sat-
isfy the consumer, and inform the con-
sumer of its decision. In its notification
to the consumer of its decision, the war-
rantor shall include the information re-
quired in § 703.2 (b) and (¢),

(1) The warrantor shali: (1) respond
fully and promptly to reasonable requests
by the Mechanism for information relat-
ing to disputes;

(2) upon notification of any decision
of the Mechanism that would require ac-
tion on the part of the warrantor, Imme-
distely notify the Mechanism whether,
and to what extent, warrantor will abide
by the decision; and

3 xzrform any obligations it has

(g) The warrantor shall act in good
faith in determining whether, and to
what extent, it will abide by a Mecha-
nism decision,

(h) The warrantor shall comply with
any reasonable requirements imposed by
the Mechanism to fairly and expedi-
tiously resolve warranty disputes.

MINTMUM REQUIREMENTS OF THE
MECHANTSN

£ 703.3 Mechanism organization.

~{a) The Mechanism shall be funded
and competently staffed at a level suffi-
clent to ensure falr and expeditions reso-
lution of all disputes, and shall not
charge consumers any fee for use of the
Mechanism,

(b) The warrantor and the sponsor of
the Mechanism (if other than the war-
rantor) shall take all steps necessary to

ensure that the Mechanism, and its

members and stafl, are sufficiently insu-
latad from the warrantor and the spon-
sor, 50 that the decisions of the members
and the performance of the staff are not
influenced by either the warrantor or the

sponsor. Necessary steps shall mclude, at
& minimum, committing fands In ad-
vance, basing personnel decislons solely
on merit, and not assigning conflicting
warrantor or sponsor duties to Mechan-
ism staff persons.

(¢) The Mechanism shall impose any
other reasonable requirements necessary
to ensure that the members and staff act
fairly and expeditiously in each dispute.

§ 7034  Qualification of menthors.

(a) No meémber deciding a dispute
shall be: (1) A party to the dispute, or
an employee or agent of a party other
than for purposes of deciding disputes;
ar

(2) A person who is or may become o
party in any legal action, including but
not limited to class actions, relating to
the preduct or complaint in dispute, or
an employee or agent of such person
other than for purposes of deciding dis-
putes. For purposes of this paragraph (a)
a person shall not be considered n
“party” solely because he or she acquires
or owns an interest in & party solely for
Investment, and the acquisition or
ownership of an interest which is offered
to the general public shall be prima facie
evidence of its acquisition or ownership
solely for investment.

(b) When one or two members are
deciding a dispute, all shall be persons
having no direct involvement in the
manufacture, distribution, sale or serv-
loe of any product. When three or more
members are deciding a dispute, at least
two-thirds shall be persons having no di-
rect involvement in the manufacture, dis-
tribution, sale or service of any product.
“Direct involvement” shall not inelude
aoquiring or owning an interest solely for
investment, and the acquisition or owner-
ship of an interest which is offered to the
general public shall be prima facie evi-
dence of its scquisition or ownership
solely for investment. Nothing contained
in this section shall prevent the members
from consulting with any persons knowl-
edgeable in the technleal, commercial or
other areas relating to the product which
is the subject of the dispute.

(c) Members shall be persons inter-
ested in the fair and expeditious settle-
ment of consumer disputes,

§703.5 Operation of the Mechanism.

() The Mechanism shall establish
written operating procedures which shall
include at least those items specified in
paragraphs (b)—(J) of this section. Coples
of the written procedures shall be made
available to any person upon reguest.

(b) Upon notification of a dispute, the
Mechanism shall immediately inform
both the warrantor arfd the consumer of
receipt of the dispute,

(¢} The Mechanism shall investigate
gather and organize all information nec-
essary for a fair and expeditious decision
in each dispute. When any evidence
gathered by or submitted to the Mechs-
nism raises issues relating to the number
of repair sttempts, the length of repair
periods, the possibility of unreasonable
use of the product, or any other Issues
relevant in light of Title I of the Act (or
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rules thereunder) , Including issues relat-
ing to consequential or any
other remedy under the Act (or rules
thereunder) , the Mechanism shall inves-
tigate these issues. When information
which will or may be used in the decision,
submitted by one party, or a consultant
under §7034(b), or any other source
tends to contradict facts submitted by
the other party, the Mechanism shall
clearly, accurately, and completely dis-
close to both parties the contradictory
information (and lts source} and shall
provide both parties an opportunity to
explain or rebut the information and to
submit additional materials. The Mech-
anism shall not require any information
not reasonably necessary to decide the
dispute.

(d) If the dispute has not been settled,
the Mechanism shall, as expeditiously as
possible but at least within 40 days of
notification of the dispute, except as pro-
vided in paragraph (e) of this section:
(1) render a fair decision based on the
information gathered as described in
paragraph (¢) of this section, and on any
information submitted at an oral pres-
entation which conforms to the require-
ments of paragraph (f) of this section
(A decision shall ‘Include any remedies
appropriate under the circumstances,
including repair, replacement, refund,
reimbursement for expenses, compensa-
tion for damages, and any other reme-
dies available under the written war-
ranty or the Act (or rules thereunder);
and a decision shall state a specified
reasonable time for performance):

(2) Disclose to the warrantor its deci-
slon and the reasons therefor;

(3) I the decision would require ac-
tion on the part of the warrantor, deter-
mine whether, and to what extent, war-
rantor will abide by its decision; and

(4) Disclose to the consumer its deci-
slon, the reasons therefor, warrantor's
intended actions (If the decision would
require action on the part of the war-
rantor), and the information described
in paragraph (g) of this section. For pur-
boses of this paragraph (d) a dispute
shall be deemed settled when the Mech-
anism has ascertained from the consumer
that: (1) the dispute has been settled to
e consumer’s satisfaction; and (i) the
settlement contains a specified reasona-
ble time for performance.

() The Mechanism may delay the
performance of its duties under para-
graph (d) of this section beyond the 40
“ny time limit: (1) where the period
of delay is due solely to faflure of a con-
sumer to provide promptly his or her
name and address, brand name and
model number of the procuct involved,
and o statement as to the nature of the
‘elect or other complaint; or

(2) For a 7 day period in those cases
here the consumer has made no attempt
‘0 seek redress directly from the warran-

(1) The Mechanism may allow an oral
Presentation by a party to a dispute (or
¢ barty’s representative) onmly if: (1)
both warrantor and consumer expressly
figree to the presentation;
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(2) Prior to agreement the Mechanism
fully discloses to the consumer the fol-
lowing information: (1) that the presen-
tation by either party will take place
only if both parties so agree, but that if
they agree, and one party fails to appear
at the agreed upon time and place, the
presentation by the other party may
be allowed;

(i) That the members will decide the
dispute whether or not an oral presenta-
tion is made;

(i) The proposed date, time and place
for the presentation; and

(v) A brief description of what will
occur at the presentation including, if
applicable, parties’ rights to bring wit-
nesses and/or counsel; and

(3) Each party has the right to be
present during the other party's oral
presentation. Nothing contained in this
paragraph (b) of this section shall pre-
clude the Mechanism from allowing an
oral presentation by one party, if the
other party fails to appear at the agreed
upon time and place, as long as all of
the requirements of this paragraph have
been satisfled.

(g) The Mechanism shall inform the
consumer, at the time of disclosure re-
quired in paragraph (d) of this section
that: (1) if he or she is dissatisfled with
its decision or warrantor’s intended ac-
tions, or eventual performance, legal
remedies, including use of small ¢laims
court, may be pursued;

(2) The Mechanism’s decision is ad-
missible In evidence as provided in sec-
tion 110(a) (3) of the Act; and

(3) The consumer may obtaln, at rea-
sonable cost, coples of all Mechanism
records relating to the consumer’s dis-
pute.

(h) If the warrantor has agreed Lo
perform any obligations, efther as part
of a settlement agreed to after notifica-
tion to the Mechanism of the dispute or
as a result-of a decision under paragraph
(d) of this section, the Mechanism shall
ascertain from the consumer within 10
working days of the date for perform-
ance whether performance has ocourred,

(1) A requirement that a consumer
resort to the Mechanism prior to com-
mencement of an action under section
110(d) of the Act shall be satisfied 40
days after notification to the Mechanism
of the dispute or when the Mechanism
completes all of its duties under para-
graph (d) of this sectlon, whichever
occurs sooner. Except that, if the Mech-
anism delays performance of its para-
graph (d) of this section duties as
allowed by paragraph (e) of this section,
the requirement that the consumer ini-
tially resort to the Mechanism shall not
be satisfied until the pertod of delay al-
lowed by paragraph (e) has ended.

(§) Decisions of the Mechanism shall
not be legally binding on any person.
However, the warrantor shall act in
good faith, as provided in § 703.2(g).
In any clivil action arising out of a war-
ranty obligation and relating to a mat-
ter considered by the Mechanism, any
decision of the Mechanism shall be ad-
missible in evidence, as provided In sec-
tion 110(a) (3) of the Act,
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§ 703.6 Recordkecping.

(a) The Mechanism shall maintain
records on each dispute referred to it
which shall include: (1) Name, address
and telephone number of the consumer;

(2) Name, address, telephone number
and contact person of the warrantor;

(3) Brand name and model number of
the product involved; .

(4) The date of receipt of the dis-
pute and the date of disclosure to the
consumer of the decision;

(5) All letters or other written docu-
ments submitted by either party;

(6) All other evidence collected by
the Mechanism reiating to the dispute,
including summaries of relevant and
material portions of telephone calls and
meetings between the Mechanism and
any other person (including consultants
described In §703.4(b));

(7)) A summary of any relevant and
material information presented by elther
party at an oral presentation;

(8) The decislon of the members in-
cluding information as to date, time and
place of meeting, and the identity of
members voting; or information on any
other resolution;

(8) A copy of the disclosure to the
parties of the decision;

(10) A statement of the warrantor's
intended action(s);

(11) Coples of follow-up letters (or
summaries of relevant and material por-
tions of follow-up telephone calls) to the
consumer, and responses thereto; and

(12) Any other documents and com-
munications (or summaries of relevant
and material portions of oral communi-
cations) relating to the dispute.

(b» The Mechanism shall maintain an
index of each warrantor's disputes
grouped under brand name and sub-
grouped under product model.

(¢) The Mechanism shall maintain an
index for each warrantor as will show:
(1) All disputes in which the warrantor
has promised some performance (either
by settlement or in response to a Mech-
anism deciston) and has failed to com-
ply; and

(2) All disputes In -which the war-
rantor has refused to abide by a Mech-
anism declsion,

(d) The Mechanism shall maintain an
index as will show all disputes delayed
bevond 40 days.

(e) The Mechanism shall compile
semi-annually and maintain statistics
which show the number and percent of
disputes in each of the following cate-
gories: (1) Resolved by staff of the Mech-~
anism and warrantor has complied;

(2) Resolved by staff of the Mech-
anism, time for compliance has ocourred,
and warrantor has not complied;

(3) Resolved by staff of the Mechanism
and time for complinnce has not yet
oceurred;

(4 Decided by members and warran-
tor has complied;

(5) Decided by members, time for com-
pliance has occurred, and warrantor has
not complied;

(6) Decided by members and time for
complinnee hus not yet occurred;
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(1) Declded by members adverse to the
consumer;

(8) No jurisdiction;

(9) Decision delayed beyond 40 days
under § 703.5(e) (1);

(10) Deciston delayed beyond 40 days
under § 703.5¢e) (2);

(11) Decision delayed beyond 40 days
for any other reason; and

(12) Pending decision.

(f) The Mechanism shall refain all
records specified in paragraphs (a)-(e)
ol this section for at least 4 years after
final disposition of the dispute.

§ 703.7 Audits.

(a) The Mechanism shall have an
audit conducted at least annually, to de-
termine whether the Mechanism and its
implementation are in compliance with
this part. All records of the Mechanism
required to be kept under § 703.6 shall be
available for audit.

(b) Each audit provided for in para-
graph (a) of this section shall Include
at & minimum the following: (1) evalua-
tion of warrantors' efforts to make con-
sumers aware of the Mechanism's ex-
istence as required in § 703.2(d) ;

(2) Review of the indexes maintained
pursuant to § 703.6{b), (0, and (d); and

(3) Analysis of & random sample of
disputes handled by the Mechanism to
determine the following:
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(1) adequacy of the Mechanism's com-
plaint and other forms, Investigation,
mediation and follow-up efforts, and
other aspects of complaint handling; and

(1) Accuracy of the Mechanism's sta-
tistical compilations under §703.6(e),
(For purposes of this subparagraph
“analysis” shall include oral or written
contact with the consumers involved in
each of the disputes in the random sam-
ple.)

(¢) A report of each audit under this
section shall be submitted to the Federal
Trade Commission, and shall be made
avallable to any person at reasonable
cost. The Mechanism may direct its
auditor to delete names of parties to dis-
putes, and identity of products involved,
from the audit report.

(d) Auditors shall be selected by the
Mechanism. No auditor may be involved
with the Mechanism as & warrantor,
sponsor or member, or employee or agent
th%rieo!, other than for purposes of the
audit,

§ 703.8 Openness of records and pro-
ceedings.

(a) The statistical summaries spec-
ified In § 703.6(e) shall be available to
any person for inspection and copying,

(b) Except as provided under para-
graphs (a) and (e) of this section, and
paragraph (¢) of § 708.7, all records of

the Mechanism may be kept confidentia)
or made available only on such terms and
conditions, or in such form, as the
Mechanism shall permit,

(¢) The policy of the Mechanism with
respect to records made available at the
Mechanism’s option shall be set out i
the procedures under §703.5(a); th:
policy shall be applied uniformly to al
requests for access to or copies of suc
records,

(d) Meetings of the members fo hea:
and decide disputes shall be open to ob-
servers on reasonable and nondiscriminea-
tory terms. The Identity of the partic
and products involved in disputes need
not be disclosed at meetings,

(e) Upon request the Mechanism shall
provide to either party to a dispute: (1
access to all records relating to the di:
pute; and

(2) Coples of any records relating ¢
the dispute, at reasonable cost.

(f) The Mechanism shall make avail
able to any person upon request, Infor-
mation relating to the qualifications «
Mechanism staff and members,

Eflective: July 4, 1976.
Promulgated by the Federal Trad
Commission December 31, 1975.

Vircinia M, HARDIRG,
Acting Secretary

|FR Doc.76-34805 Piled 12-30-75;8:45 am
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