PROPOSED RULES

their flood plain management require-
ments. The community may at any time
enact stricter requirements on its own, or
pursuant to policles established by other
Federal, state or regional entities. These
proposed elevations will also be used to
calculate the appropriate flood insurance
premium rates for new buildings and
their contents and for the second layer
of Insurance on existing bulldings and
contents.

The proposed 100-vear flood elevations
for selected Jocations are:

Elevation

in foet,

Rource of fleoding Location nailonal
gpeadetio

vertical

dotam

Ohdo River......... Pomroy Mason T
Highway Bridge,

(National Flood Insurance Act of 1663 (Title
XII of Housing and Urban Development Act
of 1068), effective January 28, 1960 (33 FR
17804, November 28, 1068), as amended; 42
U.S.C. 4001-4128; and Secretary’s delegation
of authority to Pederal Insurance Adminis-
trator, 34 FR 2680, February 27, 1069, as
amended (39 FR 2787, January 24, 1074).)

Issued: May 3, 1977.

Howarp B, CLARK,
Acting Federal
Insurance Administrator.

[FR Doc.77-16606 Filed 7-12-77;8:45 am}
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Title 16—~Commercial Practices
CHAPTE

R |—FEDERAL T
COMMISSION

SUBCHAPTER G—RULES, REGULATIONS, STATE-
MENTS AND INTERPRETATIONS UNDER MAG-
NUSON-MOSS WARRANTY ACT

PART 700—INTERPRETATIONS OF
MAGNUSON-MOSS WARRANTY ACT

Adoption of Interpretations and
Explanatory Statement

AGENCY: Federal Trade Commission.
ACTION: Final interpretations,

SUMMARY: These are interpretations
of several provisions of the Magnuson-
Moss Warranty Act. They represent the
Commission's views on various aspects of
the Act. The continued questions and
requests for advisory opinlons directed
to the Commission make appropriate the
{ssuance of the Interpretations at this
time.

The Interpretations apply to consumer
products distributed in commerce and
sold with a written warranty. They are
intended to clarify the requirements of
the Act for consumers, manufacturers,
importers, distributors, and retailers.
They are not, however, substantive rules,
and do not have the force or effect of
statutory provisions; like industry guides
they are advisory in nature. Failure to
comply with them, however, may result
in corrective action by the Commission
under the applicable statutory provi-
sions.,

The explanatory statement which pre-
cedes the Interpretations details the
changes made by the Commission from
the “Proposed Interpretations” pub-
lished in the FeoeraAL REGISTER of August
16, 1976, 41 F.R. 34654.

EFFECTIVE DATE: July 13, 1977,

FOR FURTHER INFORMATION CON-
TACT:
Alan Rubin, Attorney, Division of
Special Statutes, Bureau of Consumer
Protection, Federal Trade Commission,

Washington, D.C. 20580. (202-724-
1100.)
SUPPLEMENTARY INFORMATION:

From the time the Magnuson-Moss
Warranty Act, Pub. L., 93-637, 15 US.C.
2301, was signed into law in January of
1975, many questions concerning the Act
have been directed to the Commission,
The Commission has determined that
guidance should be provided in order that
compliance with the terms of the Act be
facilitated. For these same reasons the
Commission published, on June 18, 1975,
a policy statement in the FeoeraL REG-
1sTER to provide interim guldance during
the initial implementation of the statute.

As questions and requests for advi-
sory opinions continue to be directed to
the Commission, further guidance of a
more permanent nature is appropriate.
Therefore, the Commission, on August
16, 1076, proposed interpretations of the
Magnuson-Moss Warranty Act to assist
warrantors and suppliers of consumer
products to comply with the Act, and
called for comment on them.,

RULES AND REGULATIONS

Twenty-five comments were received
by the Commission during the comment
period. Some of the comments addressed
only one proposed interpretation while
others addressed several of them. In re-
sponse to these comments the Commis-
sion has made several revisions in the
“Proposed Interpretations” and now is-
sues these final Interpretations of the
Magnuson-Moss Warranty Act. The ex-
planatory statement discusses these re-
visions and the reasons they were made.

The final Interpretations in many in-
stances parallel the views the Commis-
sion expressed in its June 18, 1975, in-
terim policy statement (40 FR 25721).
In some Instances the explanations in
the earlier policy statement have been
paraphrased or altered in these interpre-
tations. The fact that some items from
the earlier statement are omitted from
these interpretations does not mean that
the Commission no longer holds those
views.

These interpretations apply to con-
sumer products distributed in commerce
and sold with a written warranty. They
are intended to clarify the requirements
of the Act for consumers, manufacturers,
importers, distributors, and retailers.
They are not, however, substantive rules,
and do not have the force or effect of
statutory provisions; like industry guides
they are advisory in nature. Failure to
comply with them, however, may result
in corrective action by the Commission
under the applicable statutory provi-
slons.

ExXpPLANATION OF CHANGES FrOM Prorosen
INTERPRETATIONS

After careful consideration of the
comments submitted, the Commission
has revised some of the proposed inter-
pretations. The provisions set forth be-
low are as they appear in the final inter-
pretations. The text below each provision
explaing where and why the change(s)
from the proposed version have been
made,

FRODUCTS COVERED

Section 700.1(a) The Act applies to writ-
ten warranties on tangible personal prop-
erty which is normally used for personal,
family, or household purposes. This defini~
tion includes property which is intended to
be attached to or Installed in any real prop-
erty without regard to whether It is 50 at-
tached or Installed. This means that a prod-
uct is a “copsumer product" If the use of
that type of product for such purposes is
not uncommon. The percentage of sales, or
the use to which a product is put by an in-
dividual buyer is not determinative, For ex-
ample, products such as automobiles and
typewriters which are used for both personal
and commerecial purposes come within the
definition of consumer product. Where it &
unciear whether a particular product is coyv«
ered under the definition of consumer prod-
uct, any ambiguity will be resolved in favor
of coverage,

In adopting this final interpretation,
the Commission has made two revisions
from the proposed subsection. Additional
text is added after the first sentence to
eliminate the continued misunderstand-
ing—evidenced by two of the com-
ments—of the standard for determining
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whether & product is a “‘consumer prod.
uct” under the Act. These comments in.
dicated confusion as to whether a prod.
uct used for both commercial and per.
sonal purposes, such 8s a passenger cur
used by a sales representative to make
business calls, is covered by the Act The
additional text sets out the correct de-
termining standard; namely, that it Is
the normal use of the category of prod-
ucts (e.g., sedans), not the use to which
an individual product (e.g., a particular
sales representative’s sedan) is normally
placed. Additionally, subsections (a) ang
(b) have been consolidated to improye
{l‘xe readability of the final interpreia-
on.

Seclion T00.1()) The Act covers written
warranties on consumer products “dis-
tributed in commerce” as that term s defined
In section 101(3). Thus, by Its terms the
Act arguably applies to products exported
to foreign jurisdictions. However, the public
interest would not be served by the use of
Commission resources to enforce the Act
with respect to such products. Moreover, the
logisiative Intent to apply the requirementy
of the Act to such products 1s not sufliclently
clear to Justify such an extraordinary result
The Commission does not contemplate the
onforcement of the Act with respect to con-
sumer products exported to forelgn jurladic.
tions, Products exported for sale at military
post exchanges remaln subject to the same
enforcement standards as products sold
within the United States, its territories, and
possessions.

The proposed interpretation stated
that the Commission does not contem-
plate enforcement of the Act for prod-
ucts “manufactured solely for export.”
Two comments note that this language
in the proposed interpretation appears
to make the manufacturer's intent to
export the determining standard rather
than the actual export of the product.
Another comment noted that the word
“solely” in the proposed Interpretation
could be read as subjecting a manufac-
turer to Commission enforcement un-
less all units of a single product are ex-
ported. The Commission did not intend
either of these readings, Therefore, the
Commission has substituted the word
“exported” for the phrase “manufactured
solely for export” in the fina] interpre-
tation.

WRITTEN .VJAIMNTY

Section 700,3(b) Certaln terma, or condl-
tions, of sale of a consumer product
not be “written warranties"” as that term
defined in section 101(8), and should not
offered or described In a manper that ma
decelve consumers as 10 thelr enforceab
under the Act. For example, a seller of con-
sumer products may give consumers an ui-
conditional right to revoke mcoeptance o
goods within o certain number of days after
delivery without regard to defects or fajiure
to meet a specified level of performance. OF
a seller may permit consumers to returd
products for any reason for oredit toward
purchase of another ftem, Such terms of saie
taken alone are not written warmanties under
the Act. Therefore, suppliers should svold
any characterization of such terms of sae
23 warranties. The use of such terms as "iree
trial period” and “trade-in credit policy " i
this regard would be sppropriste. Purther-
more, such terms of sale should be atated
geparatoly from s&ny written warranty ot
course, the offering and peorformance of =uch




(erins of sale remnin subject to section 5 of
(e Pederal Trade Commission Act, 15 U.S.C,
35

The Commission has made some minor
chunges In these subsections. First, a
extunl change is made to make It clear
that this subsection refers to uncondi-
tional rights of revocation of the con-
aumer, and not to rights which may de-
pend on the existence of some defect or
other circumstances. Second, the first
sentence of proposed subsection (o)
which read “Such terms of sale should
not be described as written warranties,
as this may decelve consumers, leading
them to belleve that such terms may be
enforced as warranties under the Act”
has been deleted as it merely restates
the first sentence of proposed subsection
(b), yet adds nothing to the meaning
of the interpretation. Finally, the two
subsections have been consolidated into
one to improve the readability of the
interpretation.

PARTTES “ACTUALLY MARING” A WRITTEN

WARRANTY

Section T004 Section 110(f) of the Act
provides that only the supplier “actusiy
making” & written warranty is liable for pur-
poses of FTC and private enforcement of the
Act. A supplier who does no more than dis-
tribute or sell a consumer product coversd
by o written warranty offered by another per-

business and which identifies that
person or husiness as the warrantor Is not
liable for fallure of the written warranty to
comply with the Act or rules thereunder,
Howevor, other sctions and written and oral
represeniations of such a supplier In connec-
tior with the offer or sale of a warranted
product may obligate that supplier under
the Act. If under state law the supplier Is
deemed o have “sdopted” the written af-
firmation of fact, promise, or undortaking,
the supplier Is &lso obligated under the Aot.
Suppliers are advised to consult state law to
delermine those actions and representations
which may make them co-warrantors, and
therefore obligated under the warranty of
Lo other person or business.

The Commission has made two tex-
tual changes in this subsection, First,
the next to last sentence of thé para-
graph has been added to clarify when
8 supplier may become obligated under
e warranty of another person or busi-
oess—ie, when the supplier “adopts”
the warranty, Second, the Commission
has added the phrase “of the other per-
son or business” to the end of the sub-
section to clarify to which written war-
rnty the Commission is referring in the
Interpreation. These changes do nat alter
the meaning of the interpretation from
the proposed version.

ITSIGNATION OF WARRANTIES

“eclion 700.6(n) Section 103 of the Aot
provides that writien warranties on ocon-
fumer products manufactured after July 4,
D, uwnd sctually costing the consumer
fore than 810 excluding tax, must be des-
fnated either “Full (statement of duration)
Warranty" or “Limited Warcanty, Warran-

miy include a statement of duration in a
dmited warranty designation, The dealgna~
“ou should sppear clearly and gconspleu-
OUAlY ax  caption, or prominent title, clearly
fparated from the text of the warranty.
Toe full (statement of duration) WAITAULY
AnG Jimited warranty are the exclusive des-
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iguations permitted under the Act, uniess o
specific exception s crosated by rule,

The Commission has inserted an ad-
ditional sentence after the first sen-
tence In this subsection. The added text
provides that “Warrantors may include
& statement of duration in & limited
warranty designation.” This is a reitera~
tion of the Commission's previously
adopted Interpretation set out in Part 3
of the Commission’s “Implementation
and Euforcement Policy,” 40 FR 25721
(June 18, 1975). The added language
Indicates that the Commission has not
changed its position on the question of
duration statements in limited warranty
designations,

Section 700.6(b) Bection 104(b) (4) states
that “the duties under subsection (m) (of
soclion 104) extend from the warrantor to
each person who Is a consumer with respect
to the consumer product' Section 101(3)
defines a consumer as “a buyer (other than
for purposes of resale) of any consumer
product, any person to whom such product
is transferred during the duration of an im-
plied or written warranty (or service con-
tract) applicable to the product * * *.
Therefore, & full warranty may nobt ex-
presaly restriot (he warranty rights of o
transferee during its stated duration. How-
ever, where the duration of a full warranty
is defined solely In terms of first purchaser
ownership there can be no viclation of soc-
tion 104(b) (4), sluce the duration of the
warranty expires, by definition, at the time
of transfer. No rights of a subsequent trans-
feree are cut off as there 1s no transfer of
ownership “during the duration of (any)
warranty.” Thus, these provisions do not pre-
clude the offering of a full warranty with its
duration determined exclusively by the pe-
riod during which the first purchaser owns
the product, or uses it In conjunction with
another product For example, an automo-
tive battery or mufller warranty may be
designated as “Ifull warranty for as long as
you own your car' Because this type of
warranty leads the consumer to believe that
proof of purchase is not needed so long as
Nhe or ahe owns the product, n duty to fur-
nikh documentary proof may not be ren-
sonably imposed on the consumer under this
type of warranty. The burden is on the
warrantor to prove that a particuiar claim-
ant under this type of warranty is not the
original purchaser or owner of the prod-
uct, Warrantors or thelr designated agents
mny, however, ask consumers to state or
affirmy that they are the first purchaser of
the product.

The Commission has made three
changes in this interpretation. First, pro-
posed subsections (b) and (¢) have been
consolidated into one to improve the
readability of the interpretation. Sec-
ond, the Commisslon has inserted two
additional sentences between the third
and fourth sentences of proposed Inter-
pretation § 700.6{b). These sentences
are intended to clarify the rationale un-
derlyl the Commission’s interpreta-
tion. ally, the Commission has sub-
stituted the word “documentary” for the
word “such' in the last sentence of the
proposed interpretation and has sdded
an additional sentence at the end of the
interpretation. The purpose of these two
changes is to make clear that the Com-
mission does not intend this interpreta-
tion to prohibit & warrantor or seller
from simply inquiring at the time 8 war-
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ranty claim is made whether the con-
sumer was the first purchaser of the
warranted product. The Commisston in-
tends this interpretation to only pro-
hibit the warrantor from requiring
written proof, such as sales slips, titles,
ete. from the consumer as a condition
of the warranty's validity.

VEE OF WARRANTY RECISTHATION CARDS

Section. 700.7(s) Under soction 104(b)
(1) of the Act, a wwrrantor offering a fuil
WArranty may not lmpose on cConsumers any
duty other than notification of a defect ns o
coudition of securing remedy of the defect
or malfunction, unless such additional duty
can be demonstrated by the warrantor to be
reasonable. Warrantors have in the past stip-
uisted the returni of a “warranty registra-
tion” or simUar card, By "warranty registra~
Hon card” the Commission .means a card
which must bo returned by the consumer
ahortly after purchase of the product anad
which is stipulated or implied In the war-
ranty to be a condition precedent to war-
ranty coverage and performance.

The Commission has added additional
text to the end of the proposed interpre-
tation to clarify the definition of “war-
ranty registration card" as that term is
used in the interpretation. The Commis-
sion has added this text to distinguish
between the more common warranty
registration card (as defined) and other
types of cards or evidence of purchase or
warranty coverage, return of which may
be a stipulated condition for warranty
coverage. The Commission intends only
the former type of card to be covered by
this interpretation.

Section T00.7(b) A regquirement that the
consumer return a warranty registration card
or a similar notice as & condition of perform-
ance under o full warranty is an unreason-
able duty, Thus, a provision such ss “This
warranty is vold unless the warranty rogis-
tration card is returned to tho warrantor™ ls
not permissible in a full warranty, nor 1s it
permissible to lmply such & coudition In a
full warranty.

The Commission has deleted the par-
enthetical phrase “other than & notice
of a defect” from the proposed interpre-
tation. The proposed Interpretation
could be read as Commission approval of
& requirement In a full warranty that
notification of a defect be In writing.
This reading is not intended by the Com-
mission since such a requirement may be
an unreasonable duty under section
104(b) (1) of the Act,

Section 700.7(c) 'This does not prohibit
the use of such registration carde where n
warrantor suggests use of the oard as one
possibie means of proof of the date the prod-
uot was purchased. For example, it {5 per-
missible to provide in a full warranty shat
the consumer may fill out and return o card
to place on file proof of the date the product
was purchased. Any such suggestion to the
consumer must include notice that faflure
to return the card will not affect rights un-
der the warranty, so long as the consumer
can show In a regsonable manner the daw
the product was purchased, Nor does this in~
terpretation prohibit a seller from obtalning
from purchasers at the tine of sale Utforma-

tion requested by the warrantor.

The Commission has added a sentence
at the end of this subsection. This sen-
tence was added to make clear that the
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interpretation above does not prohibit
warrantors from employing registration
systems which do not impose on con-
sumers a duty fo return a warranty
registration card shortly after purchase.
This sentence was also added to express-
ly permit sellers to gather information
at the point of sale for their warranty
records, or for product safety recall or
other purposes,
DUTY TO INSTALL UNDER A FULL WARRANTY

Section 700.8 Under section 104(a) (1) of
the Act, the remedy under n full warranty
must be provided to the consumer without
charge. If the warranted product has utility
only when installed, a full warranty must
provide such installation without charge re-
gardless of whether or not the consumer
originally pald for installation by the war-
rantor or his agent. However, this does not
preclude the warrantor from imposing on the
consumer ‘4 duty to remove, return, or re-
install where such duty can be demonstrated
by the warrantor to meet the standard of
rensonableness under section 104(b)(1).

One comment noted that the proposed
interpretation did not indicate, as the
Commission had previously done In its
advisory opinion to Armstrong Cork Co.
of December 1, 1975, that the duty to re-
install under a warranty applies “re-
gardless of whether or not the consumer
originally paid for installation by the
warrantor or his agent,” This raises the
question whether this omission indicates
a partial retraction by the Commission
of its advisory opinion in Armstrong
Cork. The interpretation was intended
by the Commission as a restatement of
the previous advisory opinion; thus the
addition of the phrase at the end of the
second sentence in the final interpreta-
tion iz made to eliminate any possible
misinterpretation.

SECTION 102(C)

Section 700.10(a) Section 102{c¢) prohib-
its tying arrangements thnt condition cov-
ersge under a written warranty on the con-
sumer's use of an article or service identified
by brand, trade, or corporate name unless
that article or service is provided without
charge to the consumer,

There are two comments in this In-
terpretation. Each mistakenly stated
that the Commission has misstated the
law by omitting the provision that al-
lows “tie-ins"” if the tied article or serv-
ice is provided without charge to the
consumer. The proposed interpretation
did not omit this as it stated that section
102(¢) prohibits tying arrangements
where consumers must purchase the tied
article or service. This rephrasing was
done to shorten the proposed intérpreta~
tion and to improve its readability. How-
ever, it appears that this rephrasing has
caused some confusion. Therefore, the
Commission has revised the wording of
the interpretation to track more closely
the language of the statute so as to avoid
undue confusion.

Section 700.10(d). (This section has
been deleted.)

There were many comments eritical of
the proposed interpretation. The com-
mentators argued that the Commission’s
position was neither justified under the
statute nor reflective of marketplace
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realities, The Commission has decided to
delete the proposed Interpretation from
the final “Interpretations.”

The Commission is persuaded that the
proposed interpretation does not refiect
the Congressional purpose or intent be-
hind section 102(c). Section 102¢c) pro-
hibits tying arrangements in warranties
that effectively restrict the consumer’s
abllity to choose among competing
brands of products or services that can
be used in conjunction with the war-
ranted product. The proposed inter-
pretation was premised on the existence
of a class of consumers whose choice
would be restricted under such warranty
provisions, ie., those cons who
would elect to have the product installed
by another commercial installer but for
the fact that the warranty on the prod-
uct conditions the remedy of reinstal-
lation on the consumer's use of the war-
rantor's installation service. This prem-
ise, however, does not reflect market-
place realities,

It appears that there are only two
groups of buyers of products carrying
such warranties. (The products subject
to these warranty terms are almost ex-
clusively automotive replacement
parts.) One group, the “do-it-yourseli-
ers,” buy the product at & lower price and
install it themselves. The second groub
is composed of consumers who buy the
product knowing that the seller will also
install it for them at an additional
charge. Under the Commission’s pro-
posed Interpretation neither of these two
groups would be aided. If the warrantor
agrees to provide [ree re-installation re-
gardless of whether the warrantor did the
original installation, the costs of re-in-
stallation for consumers who originally
purchased the product uninstalled will be
reflected in a higher purchase price for
the product. This would result in the
“do-it-yourselfer"” group paying for a re-
installation warranty, when his or her
original reason for purchasing the prod-
uct was to save the cost of installation.
The warrantor’s other alternative is to
not provide reinstallation for anybody,
resulting in a potential loss of warranty
coverage for consumers who purchase
the product installed. Thus, the proposed
interpretation might result in harm to
consumers without fulfilling the intent
of the statutory provision on which it is

The deletion of this interpretation does
not change the Commission’s interpreta-
tion that under a full warranty, the war-
rantor must undertake to reinstall any
product without charge as part of the
remedy under section 104(a) (1), An ex-
ception is permitted where the warrantor
can demonstrate that it is reasonable un-
der section 104(b) (1) to impose the duty
of reinstallation on the consumer, see
the Commission’s advisory opinion to
Armstrong Cork Co, of December 1, 1975,
and § 700.9 of these “Interpretations.”
WRITTEN WARRANTY, SERVICE CONTRACT, AND IN-

SURANCE DISTINGUISHED ¥OR FURPOSES OF
COMPLIANCE UNDER TIIE ACT

Section 700.11(a) The Act recognizes two
types of agreements which may provide simi-

Inr coverage of consumer products, the writ.
ten warranty, and the service contract, I;
dition, other agreements may meet the v
tory definition of etther "written warranty+
or “service contract”, but are sold und regi.
lated under state law as contraots of nsy.
ance. One example i3 the automoblle
down insurance policles sold In
Jurisdictions and regulated by the sta
form of casualty Insurance, The McCar

n Act, 15 US.C, 1011 et seq
cludes jurisdiction under fedoral law orer
‘the businesgs of insurance™ to the extont
agreement is regulated by state law as
surance, Thus, such agreements are su
to the Magnuson-Moss Warranty Act only 1o
the extent they are not regulated u o pa:-
ticular state ns the buainess of Insurance,

There were no comments submitted on
this interpretation. However, the Com-
mission added on its own initiative, addi-
tional text at the end of the third sen.
tence of the proposed interpretation to
clarify that an agreement is only insur-
ance, and not subject to the Commis-
sion's jurisdiction, if it is regulated as
such by state law. This additional phrase
reinforces the point that the party offer-
ing the contract cannot employ the name
or title of “breakdown insurance” to es-
cape Jurisdiction of the Act via the pro-
visions of the McCarran-Ferguson Act
rather the distinction rests on the active
regulation by a state of a particular un-
dertaking as the business of insurance

Sectlon 7T00.11(b) “Written warn
and “service contract" are defined in sections
101(8) and 101(8) of the Act, respectively. A
written warranty must be “part of the basis
of the bargain.” This means that it must be
conveyed at the time of sale of the consumers
product and the consumer must not give any
consideration beyond the purchase price of
the consumer product in order to beneft
from the agreement, It Is not a requirement
of the Act than an agreement obligate a sup-
plier of the consumer product to be a writ-
ten warranty, but merely that it be part of
the basis of the bargain between a supplies
and a consumer, This contemplates writier
warranties by third-party non-suppliers

One comment suggested that the word
“price” be inserted after the word “pur-
chase” in the second sentence to clarify
the interpretation. The Commission has
adopted this suggestion to avold any mis-
understanding.

Accordingly, the Commission hereby
amends Title 16 of the Code of Federal
Regulations (CFR), Chapter I, Subchap-
ter G, Rules, Regulations, Statements,
and Interpretations under the Magnu-
son-Moss Warranty Act, by adding &

. new Part 700, reading as follows:

Seo.

700.1
700.2
7003
700.4

Products covered.

Date of manufacture.

Written warranty.

Parties “actually making” a wiitte
warranty.

Expressions of general policy.

tlon of warranties,

Use of Warranty Reglstration Cards

Warrantor's declsion as final. ;

Duty to install under a full war
ranty,

Section 102(¢c). g

Written warranty, service conizocs
and insurance distinguished o7
purposes of compitance under the
Act,
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?::13 Effective date of 16 CFR, Parts 701
and 702,

\orionrrY: Magnuson-Moss  Warranty
Act, Pub, L. 93-637, 16 US.C. 2301,

500.1  Products covered.

in The Act applies to written war-
rinties on  tangible personal property
which s normally used for personal,
fumily, or household purposes. This defi-
pition includes property which s in-
tended to e attached to or installed in
any real property without regard to
whether it is so attached or installed.
This means that a product is a “con-
sumer product” if the use of that type
of product is not uncommon. The per-
centage of sales or the use to which a
product is put by any individual buyer
is not determinative, For example, prod-
uets such as automobiles and typewriters
which are used for both personal and
commercial purposes come within the
definition of consumer product. Where
it Is unclear whether a particular prod-
uct is covered under the definition of
consumer product, any ambiguity will be
resolved in favor of coverage.

(b» Agricultural products such as farm
machinery, structures and implements
wed In the business or occupation of
farming are not covered by the Act
where their personal, family, or house-
bold use Is uncommon. However, those
agricultural products normally used for
personal or household gardening (for
exumple, to produce goods for personal
consumption, and not for resale) are con-
sumer products under the Act.

(t) The definition of “Consymer prod-
uet” limits the applicability of the Act to
personal property, “including any such
property intended to be attached to or
installed In any real property without
regard to whether it is s0 attached or
installed.” This provision brings under
the Act separate items of equipment at-
tached to real property, such as air con-
ditioners, furnaces, and water heaters.

(d) The coverage of separate items of
equipment attached to real property in-
cludes, but is not limited to, appliances
and other thermal, mechanical, and elec-
trical equipment. (It does not extend to
the wiring, plumbing, duets, and other
llems  which are integral component
paris of the structure,) State law would
tlassifly many such products as fixtures
W, and therefore a part of, realty. The
Hatutory definition is designed to bring
such products under the Act regardless of
Whether they may be considered fixtures
under state law,

¢! The coverage of building materials
Which are not separate items of equip-
ment is based on the nature of the pur-
tinse transaction. An analysis of the
transaction will' determine whether the
goods are real or personal property. The
iumerous products which go into the
construction of & consumer dwelling are
Ui consumer products when sold “over
'he counter,” as by hardware and build-
‘g supply retailers. This is also true
“here a consumer contracts for the pur-
thase of such materials in connection
¥ith the improvement, repair, or modifi-
tation of a home (for example, paneling,
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dropped ceilings, siding, roofing, storm
windows, remodeling). However, where
such products are at the time of sale in-
tegrated Into the structure of a dwelling
they are not consumer products as they
cannot be practically distinguished from
realty, Thus, for example, the beams,
wallboard, wiring; plumbing, windows,
roofing, and other structural components
of a dwelling are not consumer products
when they are sold as part of real estate
covered by a written warranty.

(f) In the case where & consumer con-
tracts with a builder to construct a home,
& substantial addition to a home, or other
realty (such as a garage or an in-ground
swimming pool) the bullding materials
to be used are not consumer products.
Although the materials are separately
identifiable at the time the contract is
made, it is the intention of the parties
to contract for the construction of realty
which will intergrate the component ma-
terials. Of course, as noted above, any
separate items of equipment to be at-
tached to such realty are consumer prod-
ucts under the Act.

(g) Certain provisions of the Act
apply only to products actually costing
the consumer more than & specified
amount. Section 103 applies to consumer
products actually costing the consumer
more than $10, excluding tax. The $10
minimum will be interpreted to include
multiple-packaged items which may in-
dividually sell for less than $10, but
which have been packaged in a manner
that does not permit breaking the pack-
age to purchase an item or items at a
price less than $10. Thus, & written war-
ranty on a dozen items packaged and
priced for sale at $12 must be designated,
even though identical items may be of-
fered in smaller quantities at under $10.
This interpretation applies in the same
manner to the minimum dollar limits in

section 102 and rules promulgated under

that section.

(h) Warranties on replacement parts
and components used to repair consumer
products are covered; warranties on
services are not covered. Therefore, war-
ranties which apply solely to a repairer’s
workmanship in performing repairs are
not subject to the Act. Where & written
agreement warrants both the parts pro-
vided to effect a repair and the work-
manship in making that repair, the war-
ranty must comply with the Act and the
rules thereunder.

(1) The Act covers written warranties
on consumer products “distributed in
commerce” as that term is definéd in
section 101(3). Thus, by Its terms the
Act arguably applies to producis ex-
ported to foreign jurisdictions, However,
the public interest would not be served
by the use of Commission resources to
enforce the Act with respect to such
products. Moreover, the legislative in-
tent to apply the requirements of the
Act to such products is not sufficiently
clear to justify such an extraordinary
result. The Commission does not con-
template the enforcement of the Act

with respect to consumer products ex-
ported to foreign jurisdictions. Products
exported for sale at military post ex-
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changes remain subject to the same en-
forcement standards as products sold
within the United States, its territories
and possessions. :

§700.2 Date of manuflacture.

Section 112 of the Act provides that
the Act shall apply only to those con-
sumer products manufactured after July
4, 1975. When a consumer purchases
repair of a consumer product the date
of manufacture of any replacement
parts used in the measuring date for
determining coverage under the Act, The
date of manufacture of the consumer
product being repaired is in this instance
not relevant. Where a consumer pur-
chases or obtains on an exchange basis
a rebuilt consumer product, the date
that the rebuilding process is completed
determines the Act’s applicability,

§700.3 Written warranty.

(a) The Act Imposes specific duties
and labilities on suppliers who offer
written warranties on consumer prod-
ucts. Certain representations, such as
energy efficiency ratings for electrical
appliances, care labeling of wearing ap-
parel, and other product information dis-
closures may be express warranties un-
der the Uniform Commercial Code. How~
ever, these disclosures alone are not writ-
ten warranties under this Act. Section
101(6) provides that a written affirma-
tion of fact or a written promise of &
specoified level of performance must re-
late to a specified period of time in order
to be considered a “written warranty"'’
A product information disclosure with-
out a specified time period to which the
disclosure relates is therefore not a writ-
ten warranty. In addition, section 111(d)
exempts from the Act (except section
102(¢)) any written warranty the mak-
ing or content of which is required by
federal law. The Commission encourages
the disclosure of product information
which is not deceptive and which may
benefit consumers, and will not construe
the Act to impede information disclosure
in product advertising or labeling.

(b) Certain terms, or conditions, of
sale of a consumer product may not be
“written warranties” as that term is de-
fined in Section 101(6), and should not
be offered or described in a manner that
may decelve consumers as to their en-
forceability under the Act. For example,
a seller of consumer products may give
consumers an unconditional right to re-
voke acceptance of goods within a cer-
tain number of days after delivery with-
out regard to defects or failure to meet
a specified level of performance, Or a
seller may permit consumers to return
products for any reason for credit toward -
purchase of another item. Such terms of
sale taken alone are not written war-
ranties under the Act. Therefore, sup-
pliers should avoid any characterization
of such terms of sale as warranties. The
use of such terms . as “free trial perlod”

LA “written warranty™ is also created by
& written affirmation of fact or a written
promise that the produoct is defect free, or
by & written undertaking of remedial ac-
tion within the meaning of § 101(6) (B).
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and “trade-in credit policy” in this re-
gard would be appropriate. Further-
more, such terms of sale should be stated
separately from any written warranty.
Of course, the offering and performance
of such terms of sale remain subject to
section 5 of the Federal Trade Commis-
sion Act, 15 US.C. 45.

(¢) The Magnuson-Moss Warranty
Act generally applies to written warran-
ties covering consumer products. Many
consumer products are covered by war-
ranties which are neither intended for,
nor enforceable by, consumers. A com-
mon example is a warranty given by a
component supplier to 8 manufacturer
of consumer products. (The manufactur-
er may, in turn, warrant these compo-
nents to cousumers.) The component
supplier’'s warranty Is generally given
solely to the product manufacturer, and
is neither intended to be conveyed to
the consumer nor brought to the consum-
er's attention In connection with the
gale. Such warranties are not subject to
the Act, since a written warranty under
section 101(6) of the Act must become
“part of the basis of the bargain between
a supplier and & buyer for purposes oth-
er than resale.” However, the Act ap-
plies to a component supplier's warranty
in writing which is given to the consum-
er. An example is a supplier's written
warranty to the consumer covering a re-
frigerator that is sold installed in a boat
or recreational vehicle. The supplier of
the refrigerator relies on the boat or ve-
hicle assembler to convey the written
agreement to the consumer. In this case,
the supplier's written warranty is to a
consumer, and is covered by the Act.

§ 700.4 Parties “actually making” a
written warranty.

Section 110(f) of the Act provides that
only the supplier “actually making” a
written warranty is liable for purposes
of FTC and private enforcement of the
Act. A supplier who does no more than
distribute or sell a consumer product cov-
ered by a written warranty offered by
another person or business and which
identifies that person or business as the
warrantor is not liable for failure of the
written warranty to comply with the Act
or rules thereunder, However, other ac~
tions and -written and oral representa-
tions of such a supplier in connection
with the offer or sale of a warranted
product may obligate that supplier under
the Act, If under state law the supplier
is deemed to have “adopted” the writ-
ten affirmation of fact, promise, or un-
dertaking, the supplier Is also obligated
under the Act. Suppliers are advised to
consult state law to determine those ac-
tions and representations which may
make them co-warrantors, and there-
fore obligated under the warranty of the
other person or business.,

§ 700.5 Expressions of general policy,

(a) Under section 103(b), statements

 or representations of general policy con-
cerning customer satisfaction which are
not subject to any specific limitation
need not be designated as full or limited
warranties, and are exempt from the re-
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quirements of sections 102, 103, and 104
of the Act and rules thereunder. How-
ever, such statements remain subject to
the enforcement provisions of section
110 of the Act, and to section 5 of the
i":deral Trade Commission Act, 15 US.C,

(b) The section 103(b) exemption ap-
plies only to general policies, not to those
which are limited to specific consumer
products manufactured or sold by the
supplier offering such a policy. In addi-
tion, to qualify for an exemption under
section 103(b) such policies may not
be subject to any specific limitations.
For example, policies which have an ex-
press limitation of duration or a limita-
tion of the amount to be refunded are
not exempted. This does not preclude the
imposition of reasonable limitations
based on the clrcumstances in each in-
stance a consumer seeks to invoke such
an agreement, For instance, a warrantor
may refuse to honor such an expression
of policy where & consumer has used a
product for 10 years without previously
expressing any dissatisfaction with the
product. Such a refusal would not be a
specific limitation under this provision.

§ 700.6 Designation of warranties,

(a) Section 103 of the Act provides
that wriften warranties on consumer
products manufactured after July 4, 1975,
and actually costing the consumer more
than $10, excluding tax, must be desig-
nated either “Full (statement of dura-
tion) ‘Warranty™ or “Limited Warranty".
Warrantors may include a statement of
duration in a limited warranty designa-
tion. The designation or designations
should appear clearly and conspicuously
as a caption, or prominent title, clearly
separated from the text of the warranty.
The full (statement of duration) war-
ranty and limited warranty are the ex-
clusive designations permitted under the
Act, unless a specific exception is created
by rule.

(b) Section 104(b) (4) states that "“the
duties under subsection (a) (of section
104) extend from the warrantor to each
person who is a consumer with respect
to the consumer product.” Section 101
(3) defines a consumer as *'a buyer (other
than for purposes of resale) of any con-
sumer product, any person to whom such
product is transferred during the dura-
tion of an implied or written warranty
(or service contract) applicable to the
product * * *.” Therefore, & full war-
ranty may not expressly restrict the war-
ranty rights of a transferee during its
stated duration. However, where the
duration of a full warranty is deflned
solely in terms of first purchaser own-
ership there can be no violation of sec-
tion 104(h) (4), since the duration of the
warranty expires, by definition, at the
time of transfer. No rights of a subse-
quent transferee are cut off as there is
no transfer of ownership “during the
duration of (any) warranty,” Thus, these
provisions do not preciude the offering of
a full warranty with its duration deter-
mined exclusively by the period during
which the first purchaser owns the prod-
uct, or uses it in conjunction with an-

other product. For example, an autome.
tive battery or muffier warranty may be
deslgnated as “full warranty for as long
as you own your car.” Because this type
of warranty leads the consumer to be.
lieve that proof of purchase I8 not needegd
s0 long as he or she owns the product 3
duty to furnish documentary proof may
not be reasonably imposed on the cop-
sumer under this type of warranty. The
burden is on the warrantor to prove that
& particular claimant under this type of
warranty is not the original purchaser or
owner of the product, Warrantors or
their designated agents may, however,
ask consumers to state or affirm that they
are the first purchaser of the product

§ 700.7 Use of warranty registration
en

(a) Under section 104(b) (1) of the Act
& warrantor offering a full warranty may
not impose on consumers any duty other
than notification of a defect as a condi-
tion of securing remedy of the defect or
malfunction, unless such additional duty
can be demonstrated by the warrantor (o
be reaszonable, Warrantors have in the
past stipulated the return of o "“warranty
registration” or similar card. By “war-
ranty registration card” the Commission
means & card which must be returned by
the consumer shortly after purchase of
the product and which is stipulated or
implied in the warranty to be a condition
precedent to warranty coverage and
performance,

(b) A requirement that the consumer
return a warranty registration card or a
similar notice as a condition of perform-
ance under a full warranty is an unrea-
sonable duty. Thus, & provision such as,
“This warranty Is void unless the war-
ranty registration card is returned to the
warrantor” is not permissible in a full
warranty, nor is it permissible to imply
such a condition In a full warranty,

(c) This does not prohibit the use of
such registration eards where a warran-
tor suggests use of the card as one pos-
sible means of proof of the date the
product was purchased. For example, it
is permissible to provide in a full war-
ranty that a consumer may fill out and
return a card to place on file proof of
the date the product was purchased. Any
such suggestion to the consumer must
include notice that failure to return the
card will not affect rights under the war-
ranty, so long as the consumer can show
in a reasonable manner the date the
product was purchased. Nor does this
interpretation prohibit a seller from ub;
taining from purchasers at the time o
sale information requested by ioe
warrantor.

§ 700.8 Warrantor’s decision as final.

A warrantor shall not indicate in any
writlen warranty or service contract el-
ther directly or indirectly that the deci-
sion of the warrantor, service contraclor,
or any designated third party is final or
binding in any dispute concerning the
warranty or seryice contract. Nor shall 8
warrantor or service contractor stal®
that it alone shall determine what s &

defect under the agreement. Such state
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ments are deceptive since section 110(d)
of the Act gives state and federal courts
iyrisdiction over suits for breach of war-
;.mt v and service contract,

£700.9 Duty to install under a full
warranity.

under section 104(a) (1) of the Act, the
remedy under & full warranty must be
srovided to the consumer without charge.
1f the warranted product has utility only
when installed, & full warranty must pro-
vide such installation without charge
regardless of whether or not the con-
: originally paid for installation by
yrrantor or his agent, However, this
does not preclude the warrantor from im-
posing on the consumer a duty to remove,
return, or reinstall where such duty can
be demonstrated by the warrantor to
meet the standard of reasonableness
under section 104(b) (1),

§700.10 Section 102(c).

(a) Section 102¢(¢) prohibits tying ar-
mngements that condition coverage
under & written warranty on the con=-
sumer's use of an article or service iden-
tified by brand, trade, or corporate name

" unless that article or service Is provided
without charge to the consumer.

(b) Under a limited warranty that pro-
vides only for replacement of defective
parts and no portion of labor charges,
saction 102(e) prohibits a condition that
the consumer use only service (labor)
ldentifled by the warrantor to install the
replacement parts, A warrantor or his
designated representative may not pro-
vide parts under the warranty in a man-
ner which impedes or precludes the
choice by the consumer of the person or
basiness to perform necessary labor to
install such parts.

(c) No warrantor may condition the
continued validity of a warranty on the
use of only authorized repalr service
and’/or authorized replacement parts for
non-warranty service and maintenance.
For example, provisions such as, “This
warranty is void if service is performed
by anyone other than an sauthorized
‘ABC' dealer and all replacement parts
must be genuine ‘ABC' parts,” and the
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like, are prohibited where the service or
parts are not covered by the warranty.
These provisions violate the Act in two
ways. First, they violate the section 102
(c) ban against tying arrangements.
Second, such provisions are deceptive
under section 110 of the Act, because a
warrantor cannot, as a matter of law,
ayoid liability under a written warranty
where a defect is unrelated to the use by
a consumer of “unauthorized"” articles or
service. This does not preclude & war-
rantor from expressly excluding liability
for defects or damage caused by such
“unauthorized” articles or service; nor
does it preclude the warrantor from
denying liability where the warrantor can
demonstrate that the defect or damage
was so0 caused.

§ 700,11  Written warranly, service con-
tract, and insurance distinguished
for purposes of compliance under
the Act,

(a) The Act recognizes two types of
agreements which may provide similar
coverage of consumer products, the writ-
ten warranty, and the service contract.
In addition, other agreements may meect
the statutory definitions of either “writ-
ten warranty"” or “service contract,” but
are sold and regulated under state law
as contracts of insurance. One example
is the automobile breakdown insurance
policles sold in many jurisdictions and
regulated by the state as a form of casu-
alty insurance. The McCarran-Ferguson
Act, 15 U.S.C. 1011 et seq., precludes
Jurisdiction under federal law over “the
business of insurance” to the extent an
agreement is regulated by state law as
insurance. Thus, such agreements are
subject to the Magnuson-Moss War-
ranty Act only to the extent they are
not regulated in a particular state as the
business of insurance.

(b) “Written warranty” and “service
contract” are defined in sections 101(6)
and 101(8) of the Act, respectively. A
written warranty must be “part of the
basis of the bargain.” This means that it
must be conveyed at the time of sale of
the consumer product and the consumer
must not give any consideration beyond
the purchase price of the consumer
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product in order to benefit from the
agreement. It is not a requirement of
the Act that an agreement obligate a
supplier of the consumer product to a
written warranty, but merely that it be
part of the basis of the bargain between
a supplier and a consumer. This contem-
plates written warranties by third-party
non-suppliers.

(¢) A service contract under the Act
must meel the definitions of section
101(8). An agreement which wolild meet
the definition of written warranty in
section 101(6) (A) or (B) but for its
failure to satisfy the basis of the bargain
test is a service contract. For example,
an agreement which calls for some con-
sideration in addition to the purchase
price of the consumer product, or which
is entered iInto at some date after the
purchase of the consumer product to
which it applies, Is a service contract.
An agreement which relates only to the
performance of maintenance and/or in-
spection services and which is not an
undertaking, promise, or affirmation
with respect to a specified level of per-
formance, or that the product is free
of defects in materials or workmanship,
is a service contract. An agreement to
perform periodic cleaning and inspection
of a product over a specified period of
time, even when effered at the time of
sale and without charge to the consumer,
Is an example of such a service con-
tract.

§700.12 Effective date of 16 CFR, Purts
701 and 702,

The Statement of Basis and Purpose
of the final rules promulgated on De-
cember 31, 1975, provides that Parts 701
and 702 will become effective one year
after the date of promulgation, Decem-
ber 31, 1976. The Commission intends
this to mean that these rules apply only
to written warranties on products man-
ufactured after December 31, 1976.

By direction of the Commission dated
June 8, 1977.

Joux F. DUGAN,
Acting Secretary.
[FR Doc.77-16901 Filed T-12-77;8:45 am]
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