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erty to salesmen or employees of merchants hanuling the 
prouuets of the responucnt and those of one or more of its 
competitors where such salesmen or cmployel's han:\ bePn 
instrumental in making a sale of the respondent's products. 

It is further ordered, That the rt>spondent make and file 
with the Commission, not later than the 9th day of Septem­
ber, A. D. 1920, a report in detail of tlw manner and form 
in which this oruer has been conformed to. 

FEDEHAL THADE COMMISSION 
v. 

GALENA SIGNAL OIL CO. 

COllfi'J,AINT IN TIH: 1\IATTt:U OF THt: ALU:m.;n VIOJ..\THlN OF 

~t:('TfON r; OF AN ACT OF CONOIIESS Al'I'RO\'t:D SEI'TEMI1t:R :!6, 

11114, Ar\D Ot' TIIJo: OIILHIED VIOLATION 01•' SECTIONS:! AND :J (Jlo' 

AN ACT Of.' CONORESS AI'I'ROVt:D OCTOin'R 111, llll4, 

IJo('ket 24.-.Tmw 21J. lfl:!O. 
RYI.J.AillfR. 
\\'hl're a <•orporntlon l'lll'lll-:"<'11 In thP mnnnfnl'lnrP nnd fllll<' of luhrl­

cutlnl' oils, l!r<'HSI'H, nnd <>ompomHis to rnllmnrl c·ompunles or<>rntlng 
npproxlmntely i4 pPr e~>nt of the entlrP rnllrond mllenge of th<' 
lhtltt>ll Rtntt>s, nnd ))(lS~<t>sslng t>Xa<t lnformntlon of the l!t>tulled <•ost 
to I'IIC'h ot snltl rompunles of the (•onsumptlon of lnhrlrants by loeo­
motlves, IliJRsPn~Pr t•nrs, un1l trPight Pnrs per 1,000 mile!'! run, 

Eutt•rP<l luto t•ont I'1H'IS with dl !TPrl'nt <·ompunll's whleh provld('(l­
ta) that l'<nltl P<ll'porutlon Hhould supply and the rompnny purehase 
nil nf't•rled luhJ·IruntH ut Jlll lnvolcP prlt'<' to hi' uulform to ull: hut 
the totnl cost thus hu•mTetl to be suhjt>et to rl'hate or refund In 
th1~ en•nt thnt It should prove to excet>d <'Prtnln guaranteed unit 
('tJsts per thousrulll IIlii(•,; run by <lifl'l'rPnt dnssP~ of equi(Jment, 
whkh rosts W('r<' Jlt'itlwr uniform as to nil COJII[lllliiPs nor so lix1•rl 
ns to ~·IE•hl a unlfor·m lll't f)!"(('(! lll'l' J.:allon ot· tWr ponrul from ('lldt 
c·om)lnny: sn!'h rPhniPs or t•efun<lR hPin~ POIItlltlone!l In most of tlw 
cont rnl'tH upon exl'lut~lve U!IP of tltl' corporntlon'H luln·lrunt": 
( IJ) that, In many t'tlsi'R, any snvlng upon nny class or C'lasMt'S of 
eqnlptiiPill Hhoultl uot he st•t otl' ug-alnst the ext•t>s.'l eost upon nnY 
otlwr ~·la"'H or elnsli!'S, with an ndtlltlonnl rPsultlng nth·nntagP 
thPI'Phy In s1u:h <'ll"es to tlrP l'OilliJilllY; ntul (c) thut, In many con­
tral'fM. ~houl!l fltf' eost nt lnvolee priN• fall ht•low a point rnllt'(l the 
"nu•nsurp tl.~lll't>," tlwn thP gnnJ·nntee<l cost should he tnrthl'r rt'" 

!ltJf'l'd Uj)Oil 1\ ~fldflllo( Sl'tlll', IIS\11\JI~· Ollt'·hnl f I lit' tfl ffl'l'f'll('t' IH't Wl'l'll 
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the nctunl cost and thl' uH•asnre fignre, which bore a suhstantlnlly 
dltl'erent ratio to tlw guaruntee tlgm·e In the case uf ulfferent com­
panies; 

With the result that In many cases the total cost of luhrlcants to n 
company wus much less than the Invoice cost; that the net <'Ost pt'I" 
gallon or ver· pouud varied gn•atly with different compnnii'S; that In 
lllllllY ells!'~' the total aduul cost was much less than the total uc­
tunl cost of mauy othet· companil's cousuming an equal or smaller 
quantity of tlw various kiuds of Iuht·icunts per thousand miles run 
upon their st~\'Prul clnssf's of equipment; nud that In order to ob­
tain nny possible reflliHis thP tllffPI't~nt enmpaules uniformly pur­
chased ft·om said cot·porutinu nil the Jubt·leunts required by thl'm: 

Hdd, (a) That the effect uf suth eoutracts nnd the prnetit'PS ther-e­
under wns, a1111 might be, to snbfltnntlnlly Jpssen eompt>lltlon IIJuJ 
tentl to ereat!' a monopoly iu the sale to t·allrolld Pnmpanles of Inht·I­
cu tlng oils, g-renses. ural c·ompotmds; 

(b) that sul'b tli>~<'t'illllnntlon In price hetween tllffNent rnllt·oud com­
pnnles, Ulltl!~r the elt·cumstantc•~. constituted a vlolutlon of section 2 
of the net of Octobei' 15, 1914; 

(c) that such contructs und the snlet-~ Ill:itle therL•untler, urHI the 
nwtlwds uml IH'at'tltes :;ct forth eou;~tituh•ti, under tlw drcum­
stunces, n vloln tion of sPttlon 3 of the net of Oetoht•t" 15, HH4: 

(d) that thP us!' of SUI'h PontrnetH and pructlcet-~ constltutt>tl, untlf't' 
thP clrcumstnnct>R sl.'t forth, un unfalt· method of eompPtltlon In 
violation of sedlon 5 of the net of SPptembL•r 2H, W14. 

COMPLAINT. 

The Fed ern 1 Trnde Commission lllll'ing reason to b"lieve 
from a pr·"l imi nnry in \'estigntion made hy it, that the Glt­

lNla-Signul Oil Co., lwreinaftt~r rPfPrTNl to us the respond­
ent, has bN•n and is using unfuir mPthods of competition in 
interstutc commerce in violation of th" provisions of section 
5 of the act of Congr·pss approved September 26, 1914, en­
titled "An ad to create a Federal Trade Commission, to de­
fine its powi'rs awl duties and for other pnrposes," and it 
appl'ltring that a proceeding by it in rt•spcct thereof would 
be to the intN·est of the. public, issu<>S this complaint. stating 
ih; l'harges in that. respect, on information and belief as 
follows: 

I. 

PARAGRAPH 1. That the respondent, the Galena-Signal Oil 
Co., is a corporation or:.ranizecl. existing, and doing business 
undt>r nnd by virtue of the laws of the ~tate of Pennsylnmia. 
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having its principnl office ancl place of husim•ss in the city of 
Franklin, saiJ ~tate, an(l is now, and has for mon~ than two 
yrars last past, engage(! in the rn;!nufaetnre and sale in 
conmwrc·p among the various ~tatt>s and Territories of the 
United ~tates nncl the District of Columbia, of lubricant:;; 
consisting of oils, greases, ancl other ingredit•nts used by 
railroads for lubricating rolling stoek, and a eooling com­
pound ust>d by them for pre\·enting or remedying hot boxes 
on said railroad rolling stock. 

P.u:. 2. That ttw rcPpoJlll<>nt., with the ptll'posp~ intent, atHl 
l'fft>ct of stifling ;md suppressing eompctition nllll of lmil(l­
ing up and rnaintaini111~ a monopoly in thP nwnufaeture :tiHl 
sale of luhrieating oils and gn•asps in interst:tte rOIIIIIH't'c·c, 
for many y<'nrs lust past has sold, and is now sPlling, lulll·i­
entin1! oils and gr<>:tsf's to railroad <·ompani!'s tnu(p.J' a HystPm 
OJ' md hod of cont rading, wh<'J'Phy it ngi'PPS to s!'ll ltntl de­
liv<'r to tht• JlUI'('haser all of the luhriC"nnts, whid1 such pur­
rhas<'l' may req11ire in the otwration of its rolling stock, at 
l'l'l'tain lixPd prices )WI' gallon or Jll'l' potmd, gttamntPPin~ 
to SIIC'h (llii'C"hnser thnt in th<' e~:clusi n• use of J'l'SpondPIII 's 
lubr·ieants the H\'l'l'nge eost pe1· thousand miles run for luiJJ·i­
cat ing certain SJH'('ilkd dasst•s of its ctptipmPilt shnll not 
exceed tixed nn1l definite ltniOUnts, aJHI ngn•<•ing in the cn~11t 
that the cost of lu brieunts ust•d exePPds, 1tt the eontmct or 
invoice price, sut'h g11nrnntend ~~ost, to rdund or rPbatt~ the 
exct•ss to the plll'('hnser; that the n•spoud£•nt h:1s for mnny 
y<'nrs lust past, and is now, paying or rd11nding sneh l'Xl'l'SS 
eost to its eustOIIll'l'S, The l'fi'Pct of this syslL'nl of selling and 
tlw paynwnt of rebates or rd11nds theretmdcr has been, uwl 
is, to pren•nt com J>l'l i tors of t lw r<'spondPnt from SP IIi ng 
luln·iennts to any milroad eomp:Lily which purehascs to any 
extent from tlw n•spondPnt eompnny, awl t hns to inthH't' ol' 
JH'O('IJI'l~ tlw l'Xt'lttsi\'C pntronag<~ of such eompani,·s. Under 
this systt•m of selling, the r<'spondent hns also for many yt·ars 
last. past, nll<l dm•s now, nrhitmrily so ll(ljust o1· fix tlu~ gttar­
antPe>s of t"ost of luhril'ation pt>r thou~nnrl mih•s run, c•on· 
tairwd in its ('()Jltnwts with Ynrious railmads, ns to rrquim 
the rt•spondPnt to pay to certain milmn(ls varying rt•funds 
or rebntes from tlw in \'l)iet~ priees paid by SIH·h roads, with 
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the result that the respondent has discriminatec1, and does 
discriminate, in the net price per gallon or per pound 
charged various railroads purchasing lubricttting oils and 
greases from it. 

II. 

The Federal Tmde Commission, having reason to believe, 
from a preliminary investigation made by it, that the Galena 
t\ignal Oil Co., hereinafter referrecl to as respondent, has 
violnted, and is violating, the provisions of section 2 and 
seetion 3 of tlw net of Congress approved October 15, 1914, 
entitled" An net to supplement existing laws against unlaw­
ful restrnints and monopolies, and for other purposes," here­
inaftl•r refen·e,] to us the Clayton Act, issues this complaint, 
stating its charges in that respect, on information and belief, 
us follows: 

PAnAmtAI'H 1. Thnt the respondent, the Galena Signal 
Oil Co., is u corpol'lltion organized, existing, and doing busi­
nt~ss under and hy virtue of the laws of the State of Penn­
sylvania, having its principal office and place of business in 
the city of Frnnklin, said State, and is now, and has for 
more than two yeur·s lust pnst, engaged in the mnnufncture 
and sale in commerce among the various States and Terri­
tories oft he United States, nnd the District of Columbia, of 
lubricants consistin~ of oils, greases, and other ingredients 
used by milronds for lubricating rollin~ stock, and a cooling 
compom\tl used by them for preventin~ or remedying hot 
boxes on said milroud r·ollin~ stoek. 

PAR. 2. That the r<'spondent for severn) years lust past, 
in the course of interstnte commerce, in violation of section 2 
of the Clayton Aet, has diseriminnted in price unci is now 
discriminntinl-{ in price between ditferent purchasers of lu­
bricant, which said lubriennt is sold for nse, consumption, or 
resale within the lJ nite<l Htntes nncl the Territorit•s tlwrt~of, 
and the District of Colnmhin, und that the effect of such dis­
crimination may be and is to substantially lessen competi­
tion or tend to cn•nte a monopoly in the business of mnnu­
faeturin~ und St.•lling ]uln·i,•ants used by ruilrouds in the 
operation of their rolling stoek. 

186395 °-20--29 
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PAR. 3. That the respondent for several years last past 
in the course of interstate commerce, in violation of section 
3 of the Clayton Act, has sold anrl made contracts for sale of 
large quantities of lubricants usN1 by railroads in the opera­
tion of their rolling stock for use anrl constunption through­
out the United States, the Territories thereof, and the Dis­
trict of Columbia, nntl has fixed and is now fixing the price 
chat·gt•d therefor or discount from, or rebate upon sueh price 
on the eondition, agreement, or understanding that the pur­
chaser thereof shall not use tlw goods, wares, merchandise, 
supplies, or· other commodities of a ('0111}Wtitor or com­
petitors of respondent, and that the efft•d of such sah•s and 
contral'ts of sale or such eowlitions anrl ugrN'Illl'nts or uwler­
standings may he und is to substantially )pssen conq)('titi011 
and to tend to crentP a monopoly. 

REPOHT, FINDINGS A~ TO THE F.\<TS, AND 
OHDI•:R. 

The FPdt>ral Trade ('om mission ha viug issuPd and sen·ed 
its complaint lwrein, wll('reiu it is alleged that it had reason 
to belie\'e that the nhove-nnmerl respondt>nt, <Ialena Signal 
Oil Co., has been awl now is using unfair methods of compe­
tition in inkrstate <'omuwn·e in ,·inlation of the prcl\'isionH 
of seetion 5 of au net of Congress approved Septt•mher 26, 
1!) H, ent ith•d ~~ .\ n net to create a Fedeml Tmde Commis­
sion, to ddirw its powprs and dutiPs, awl for other pilrpost•s," 
and hns hl't>n nnd is violating the provisions of sections 2 
and:\ of an net of Congress npprm·pd OctolH'r 15, l!ll L en­
titlt>d "An act to supplen1ent existing laws ngniust nnlnwful 
rt>st I'll iuts and monopolies, and fo1· other purposes," and 
that n prm·twding hy it in respeet of such nllt•gtld violation 
of set'tion ll of the ad of ~eptember ~6, l!H4, would be to the 
intt'I'Pst of the public, and fully stating its <'barges in thnt 
respect, and the n·spondent having enten•d its appeumnce 
by Frunk L. Crawford~ Esq., its nttorney, nnd having duly 

/ lilecl its answer, adrrutting certain of the ullt~gations of said 
c~omplnint and denying certain othm·s thereof, and eontain­
ing <·t•r·tnin nllt>gations ns allirmntive deft•nsl', nnd the Com­
Ill i~:sion ha \'ing offered tllst imony in support of the charges 
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of said complaint: and the respon<lent having reste(l its case 
at the dose of the Commission's case, and counsel for both 
parties having waived the filing of briefs and hearing of 
argument, nnd the Commission havinl! duly considered tlw 
re<'orcl and !wing fully advised in the t)remises, now makes 
it!'i report unci findings as to the facts and con('lusions: 

l''INI>INWl AS TO THI~ Jo'ACTS. 

PARA«:HAI'II l. That the respondt•nt, Galena Signal Oil Co .. 
is a corporation tluly organized and t•xisting undPr and by 
drtue of the laws of the State of Pennsylnmia, pursuant to 
an agreement of eonsolidation and lllPl"I!Pr, made September 
:\0, WOl. bet\n•pn the CialPna Oil Co. and the Signal Oil Co .. 
both eorporations duly organizt>d and existing llnder and by 
\·irtue of the laws of the Statn of Pennsylnlllia, whnrcby said 
I"Pspon<lt-nt, the GalPnlt Sigmll Oil Co. Sth'<'l'Pded to tlw rights, 
pl'ivilt•ges, and fraiH'hisPs of the CinlPna Oil Co. and tlw Sig­
nal Oil Co., suhjPt't to all of the r(•sti'i<·tions, <lisahilities, and 
du.ties of eaC'h of the said corporations so <"onsolidate<l. That 
I he purposes for whieh the, <lalena Oil Co. was organized 
and the <'harach~r· of the business it \\'HS empowered to do 
was manufacturing luhrienting oils, 1tn<l particularly the oil 
known as <tnlenn oil, st>lling- its own nmmtfnd11re'l products. 
pnr<'husing materials t1Se1l in said mnnnfaetnre, purchusinl! 
and owning the real estate and huildings nceessary in said 
lllllllllfactnre nnd doing all things net•pssary to curry on said 
runn11faet11re and to market the protluets; that the purpose.-; 
for whieh the Signal Oil Co. was orgnnize1l and the powers 
which un<lt•r its ehartt•r it was authorized to exercise and th<' 
hnsim•ss to trnnsnct was manufacturing \·aln• an<l ~ignnl oils, 
ttrHl pnt'tieulndy oils known as Perfl•<'tion \'ah·e oils and ~ig­
nal oils, selling its own IIHlllllfa('tun•d products, purchasing­
materials used in snirl manufneturc, pnrehusing an<l owning 
r·enl est.att~ and huihling-s necessary in sai1l manufncture, and 
doing all things nN·essary to carry on said manufacture and 
t.o market t}w products. 

PAR. 2. That respondt•nt since its organization has contin­
ued to enny on the busirwss, among otht'rs, of mnnufnduring 
nn<l selling to railroad companies certnin lubricnting oils, 
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greases, and compounds. That before and since the service of 
the complaint herein respondent was and has been selling its 
said lubricating oils, greases, and compounds to railroad com­
panies owning and operating approximately 74 per cent of 
the entire railroad ptileuge of the United States. 

PAn. 3. That in the course of its said business of manu­
facturing and selling its said products, the respondl:'nt has 
purchased and transported its raw materials into and 
through various b"tutcs of the United States, and has sold 
and shipped its refined and manufactured proclucts into and 
through various States and Territories of the United States 
and the District of Columbia to various railroad companies 
having their respective offices and places of busitwss, and 
their respeetive lines of railroads and reeeiving points for 
the said luhrienting oils, grenses and eompmuH.ls in the va­
rious Statl•s nncl Territories of the United States nntl the 
District of Columbia. 

PAR. 4. That during the four yenrs lust past up to the 
C"ommeneement of this proceeding and prior thereto, re­
spondent in the eourse of its saill business has entered ii1to 
el'rtnin contracts with various railroad eompnnies to which 
respondent !:Plls its said lubricating oils, grenses, compounds, 
and Signal Oil in and by whieh said respondent has agreed 
to st-ll and cleliver to said railroad companies respPetively 
all of said lubricating oils, grenses, compounds, nnd Signal 
oil wh id1 ~mid rai lroatl rom panics I'<'Speeti n~ly may rt>quire 
for tl1Pir use upon tla·ir I'espel'tive locomotives, passenger 
cars, and frt-ight c:ars in use upon tht•ir present mileage or 
any additional mileage, lUll! said railrond compnnies lutve 
agrP<'d to pnrl'hase all of the oils, gr·cast>s, and luhrieating 
compounds wh ieh t lwy rt'S}W<'ti vely may rNJIIi re for sul'h 
purposps from responclPnt. That the said contracts ha \·e 
he.en nnd wt>re made and t'llter·ecl into in most ('uses upon a 
stnnclnrd printell form. Thnt certain contracts with certain 
railroad companies hu ve heen entered into upon special 
forms which difft>red in certuin particulars from said stand­
ard printecl forms. Thnt in and Ly each and all of Aaid con­
tracts ent<'red into as n foresn id l'<'Spondent hns agreed to 
sell and deliver, nnd does ugree to sell and <ll'liver, to the said 
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milroad companies respectively its lubricating oils, greases, 
and compounds at the uniform equal invoice prices prevail­
ing at the date of said contract in all cases and in each and 
all of said contracts it was and is provided that: 

The tlrst party ugreeM that should a rcuuction be nuHle to any 
other rallroud in the lnvoiPe prices named in Maid section 1 (except­
ill!-: re1luctlons duP to deereuses in freight rutes) for the snme oils or 
grt~asPs during the period cover·ed by tlriM contract, the Mecorul Jllll'ty 
lret·et'i is to t·ecelve the lumetlt of a like reduction fur the rPmuinin!-: 
JlPI"i()(l of this contl"llct. 

That respondent in each and all of the said contracts has 
agreed to guarantee and uoes agree to and does guarantee 
that the cost to the said railrmul companies respecti\rely for 
lubricating their respeetive loeonwtives, passenger car·s, and 
freight cars per thousand miles run shall not exceed a cer­
tain specifietl amount for locomotives, a certain speeified 
amount for passenger cars, and a certain specified amount 
for freight cars. 

PAN. 5. That it has bePn the practiee of the respondent 
for many years to require, and it is expressly provided in 
most of the contracts entered into by the respondent with 
the railroad companit.~s rcsp(•ctively that said milroad eom­
panies shall furnish to respondent monthly statt>meuts show­
ing the actual umount of lubricating oils and grenses and 
lubrieating compounds consumed per thousand miles run 
on the locomotives, pnssen~er ears, and freight ears of said 
respective railroad companit•s, with a detttilcd statement 
showing the invoice prices of the lubricants consumed by 
each class, the total number of miles run by each class of 
equipment, and the number of miles per pint; and the re­
spondent has at all times during the four years last past 
and prior thet·eto had full anrl complete stntt•ments and sta­
tistics showing the actual cost of lubricating at invoice 
prices, the severaJ elasses of equipment of the raih·oad com­
panies respectively and the actual amount of the different 
kinds of lubricating oils and greases and lubricating eom­
pounds consumed per thonsand miles run by the various 
classes of equipment of said railroad companies respeetively. 

P AB. 6. That the said guaranteed costs per thousand miles 
run for the different classes of equipments specified in the 
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sen~ml <'ontra('ts ente1·ed into by the respondent up to the 
commelll'!'llll'llt of this proeeP1ling as aforpsaiu, wt•re not 
und are not uniform in the ease of all railroad companies, 
hut the ratio between the said guaranteed costs per thou­
sand m i lt•s run and the al·tual cost per thonsa nd miles run 
at tl~e Imiform in\'oice price has varied and the snid gunrnn­
teed l'osts pet· tlwtrsutHl miles run for the sC\'eral'l·lnsses of 
equipnll'nt have not bePn fixed upon nny lmsis or in any 
lll:lllllt'r w I :ert>l 1y the r!'spondPnt would n•eei ve from all i·n il­
rond ('ompanit•s a uniform net nmount per gallon or pt>r 
pound for the lnhriennts sold by it to said rnilroad coni­
panics respectin•ly. 

PAn. 7. Thnt in sni1l contracts enttn·ed into as nforrsuiu by 
the n•spotldt>nt with said milroad companies rt~pedively re­
spondPnt has agrt>Pd uncl doPs ugt·t-e to rl'funu to the said 
railroad eompunies n•sJW<'tively the tlilfen•nre, if any, he­
twPen tl11• total cost ut the uniform im·oi<'t' pri<'t'S of the lubri­
•'!lltts, oil;;, greasl's, and lnbril'ating ~~ompounds n•quit·ed JWI' 

thowmnd miles run fot· the several classt•s of t•quipnwnt and 
tht> total guu t·untN•d cost per thousand miles nm. That 
undt•r tl11• said <'OntJ'ttl·ts the I't•spotHIPnt hns paid nnd given 
and does pay nnd give to vnrious milroud t'tHupanies tlw re­
spt•d i n• I'Pfnnds a foJ'Psaid, whereby the ('ost to tlw milr<md 
t'OIItpanit's for lnhl'it·ating tlwir se\'t•ral dasst's of equipmPnt 
fH'I' thousand 111 i h•s run \'llt'iPs at d i tl't>rt•nt ratios to the cost 
at uni fm·m im·oi('P pr·it·t• of tli(• snvernl kinds of luhrieating 
mutPt'ials adually l'onsnrnl'd J>PI' thousand milt•s run. 

P.\H. H. Thut tht• qun ntity of lubrimnts per thousand milt•s 
t'tlll IIP<'l'SSIII',Y fot· thl' diil'l'l'l'llt dussPs of t•qnipment varies in 
the ('liSt' of diifPt'ent ruilrond companies; but in many cases, 
nnde1' the eontral'ts nforpsaid, rPS)IOJHit•nt hus otft•l'ed and 
given, and dm•s oti'er uwl gi,·e, to l'tlilroad eorupunies guar­
antt•e<l eosts jl<'l' thons1nHl milt•s run for tlw sevt>ral clnsses of 
t>quipment, stH'h that the total ('ost to the milroad compnny 
of lubrimting the 1-mid l'quipnwnt wns nnd is murh less than 
the co8t at im·oiee prit·es of tlw luhrirants so consumed, and 
surh that in many cuses the totnl ndunl rost of lubricating 
the snid t'IJilipment was and is mueh lt>ss thnn the tot1d uctunl 
('OSt in the l'Use of many other rnilr01tds whi1•h eonsmned an 
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equal or a smaller quantity of the various kinds of lubri­
cants per thousand. miles run upon their several cla!:ises of 
equipment. 

PAn. 9. That during the four yPurs lust past up to the com­
mmwt•ment of this proceeding, and. prior thereto, resl-Jondem 
by tlte contracts aforesaid has agreed to offer and give, antl 
has ofl'ereu and given, to various milroatl companies certain 
guaranteed costs per thousaJHl miles run, a!:i a n~!:inlt of which 
the net cost per gallon or per pound for the various kimls of 
lubrieants furuished nnd delivered by said respondent has 
varied greatly in the case of the different railroad com panics. 

P.\H. 10. That the guaranteed cost in each service is 
computed by multiplying the number of miles run hy the 
/.!UHranty, and. that the sum of the guaranteed costs for eaeh 
dnss of equipnwnt is the total guaranteed cost. That the 
total invoice cost is the amount paid Ly the miln~tul com­
pan il's respe<'ti \'ely, unlt·ss the totul guaranteetl costs is tL 
sm.allet· sum, in whieh case the latter is paid. 

1'.\H. 11. Tlwt in many cases, hy the contnwts aforpsaitl. 
J"t'sj HJiltlt>nt has ofl'ert>d and gi \'en, and does gi Vl' to ru ih·oaJ 
<·outpanies an additionulndvantngt~ in that the said respond­
e!lt has agreed nnd does agree that in the event of any sav­
ing upon any class or classes of equipment, t.lw sunw shall 
uot be set off :tl!niust the ext•t•ss cost upon nny other class m· 
<~lasst>s, t•ndt elass ht•ing tn•ated sepn mtcly. 

PAu, 12. That during tlw four years lust pnst, up to the 
eommt•neenwnt of this JH'Oct>eding, nll<l prior then•to, ~lw 
ratio IJetwPt>n the invoiee priees specified in the !'mid se\'eral 
contracts and the total guamnteetl <·osts aetunlly paid by the 
Sf'H•ml railroad compnnies has varied substnntiully. 

PAn. 13. Tlutt in most of the sni<l contracts entPt·ed into hv 
tlw n•spondPnt with snid raih·oad companies n•spectively 
during the fonr yt•tu·s last past, up to the eomnwneemt-nt of 
this proe!'t~ding, nnd prior thereto, it is provided, among 
other things, thnt tlw snid guurantecd costs per thousand 
miles run for the several elusses of equipment aforesuid shnll 
be nllmved and given only in eonsidt>rntion of the exclusive 
use hy said railroad companies respt>cti vely of the lubricants 
furnished by the respondent, for such pm·poses. That pur-
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suunt to said guarantee provisiOns, and in order to obtain 
any refunds provided for thereby, the railroad companies 
with which respondent has respectively entered into guar­
anty contracts have uniformly purchased from the respond­
ent all lubricating oils and greases and lubricating t·om­
pounds required for the lubrication of their reRpedi re sev­
eral elassPs of rolling stock and have not purchased from any 
competitor of the respondent any of the lubricating oils and 
greases or lubrir:ntin:.r compounds required for the lubriea­
tion of tlwir said rolling stock. 

PAn. H. That in many of the cont'ruets ent<'rcd into by the 
respondl•nt with various rnilroatl companies, it has been ex­
pn•ssly proYided that in ease the udual cost at uniform in­
voice prices falls below a certain figure, tenuP<l the "mea­
sure figure "-usually the previous ar·tunl cost at invoic·e 
prict>s--the guarantet•d cost specified in said contruets should 
be further reducwl upon a sliding sc·tde, usually measured 
by onc-hnlf tlw diff(•r·enee lwtwet~n tlw mPastu·e figure nnd 
the actunl eost. The rut io ht>twet•n the gunrnnty figurr nnd 
the nwnsltrt• fi~.rllt'e sHhstantially varied in the l'use of di tft•r­
ent railrmul companies. 

PAR. 15. That mnny of the eontmcts, made and entt•rt•d 
into by the respondent with various railroad compnnies, 
have het•n expressly limite!l in duration, hut m11tnin fm·tht~r 
pmvisions thnt they shall conti nne in for·ee nnd ('tft>d unless 
terminated by eithtlr party upon difft•rcnt JWI'iods of notiee. 

CtlNCUlSIONS. 

That by reason of the ufort•sai!l I'Oiltnwts NJtt•red into up 
to the comnwnct•Jil('llt of this proececling, ami the terms and 
eontlitions tl~t>reof, and by reason of the varying ratio be­
twet•n tlw said guaranteed costs and the snid actual costs at 
uniform invoil'e prices, the net <'Ost pPr gallon or per pound. 
for the various kinds of luhril'nnts fnrnisltl'd nnd delivered 
by said respontlE>nt has varird grt•atly in the caRe of ditTt•I-ent 
railroucl companiE>s, with the result that tht•re has been dis­
crimination in price between difft•rent purchasers of the 
eommoditiPs mnnnfnetured und sold by respondent in inter­
stnte commerce. 
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That the responclent has made contraets for the sale of 
and has sold under such contracts commoJities manufac­
tlll'ed by it and has fixed prices therefor, and Jiscounts from 
and rebates upon such prices, on the conditions, agreements, 
or understnnding that the purchasers thereof under such 
contracts should not use .or denl in the goods, wares, rner­
ehandise, or other commodities of a competitor or competi­
tors of the rer,;pondcnt. 

That the eff'ect of such contl'IH'ts for sale and the sales 
made thereunder, and the mt•thods and prnctiees herein­
before set forth, is and may be to substantially lessen corn­
petition and tend to crentc a monopoly in the line of com­
merce in which th1l respondt•nt is engaged. 

Thnt such contruets for sale and the sales made there­
undt•r und methods and practicPs hereinnbove set forth, con­
stituttl a violation of section 2 of an aet of Congress up­
proved October 15, 191-1, entitled, "An 1\('t to supplement 
existing In ws against unlawful restraints nml monopolies, 
ant! for othet· purposes." 

That su('h eontmets for snle and the sn les mnde tlwreunder 
and methods and pruetiees hewinnltove set forth consti­
tute a violation of section 3 of un 1td of Congress approve1l 
Oetoht'r Hi, 1!11-l, entitled, "An net to supplt>ment existinl-! 
laws 1tgainst unla\\'ful l'l•stmints and monopoliPs, nnd for 
other purposPs." 

That the methods and pmetices of the respondent hl'l'ein­
nbove set forth, constitute unfair eompetition within the 
meaning of section 5 of nn uct of Conl-!n'ss approved Sep­
tember 26, 1914, entitled," An act to create a Ft>deml Trade 
Commission, to define its powers ttnd dutit•s, and for other 
purposes." 

OIU>.I-:H TO CF:ASE ANI> nt:SIST, 

The Federnl 'l'rnlle Commission having issued and served 
its complaint herein wherein it is ulleged, umong other things. 
that it had reason to believe thnt the above-named respondent, 
Galenn Signal Oil Co. •• bus bt•en and is using un fuir methods 
of competition in intt•rstnh~ I'Oinlllt'l'Ce in violation of the pro­
visions of Sl•etion 5 of an uct of Congrt•ss approved Septem-
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her 2(i, 1!)14, entitled' An net to cre!tte n Fe<leral Trn<le Com­
mission, to detiue its powers and duties, and for otla•r pur­
pos('s,'" and" has violated und is violating the provisions of 
sections 2 und 3 of the act of Congress, approved October Hi, 
191-1, entitled 'An act to supplement existin~ laws against 
unlu wful restraints nnd monopolies, and for other pur­
pos('s,'" nnd that a JH'OCPedin~ by it in respeet of such allt-ged 
violation of sPction 5 of the al't of Septrmber ~G, 191-1, Wtlltltl 
!Jt' to the intemst of the publie, un<l fully stating its ehnrgPs 
in that respect, aml the respondent having entered its appt•ar­
llllCe by Fr:tnk L. Crawford, Esq., its attomey, and }uwin~ 
duly filed its answer, admitting certain of the nllegntions of 
said compluint und denying certain others thereof, aml con­
tuining <'Prtnin allegations as nflinnative defem;e; nnd the 
Commission lul\·ing olferml testimony in s11pport of till' 
dwt·gps of said eomt;laint, IUltl the resjlOndt•nt having n~sted 
its ettSP at tlw close of the Commission's ease and collttsel for 
both purtit•s ha\'ing wnived the filing of briefs and hearin~s 
of nrgunwnt, nnd the Commission ha \'in~ duly l'tlllsidPred 
the rer~ord nnd hPing fu11y ndvised in the jll'l'misPs, and hav­
ing mude and lilt•d its rt•port and findin!!s us to the fuets and 
t·orwlusions, whi(·h rt•port, findings, and eonelusions nrc• 
hereby rt•ft>r'l'ed to nnd ruadP n pnrt ht•rpof: Now, tht>refore. 

It iR ortltTPd, That rt•spotHlent, OultHlll Sigrml Oil Co., 
~h1dl forever l't\nse ami dt•sist: 

( 1) From entPriu:,r into or mnkin:,r any eontract or con­
tmctR with nny milt·o1ttl c·ontpnny whert>in or whereby 
sul'h railrontl company is permittl:'d, allowed, OJ' t•n­
abled to pur<'hnse from rcspon<h•nt tlw lubricating oils. 
greases, and eompounds sold by respondent nt prices 
lower thnn the prices otfered ancl givPn by respondent 
to other rnilrond compnnit\S purchasing the snme grade 
of JH'oduets nt the samt• p<'t'iod of tinw. 

(2) From selling or offPrin~ to sell to any milroatl 
company the lubri<'ating oils. greust•s, nnd compounds 
soltl by it at prices lower thnn those ofTt~red nnd givE>n 
to other rn.ilrond companies pnrchnsinf! the same gmde 
of products llt the same period of time, 
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(:~) From making or entering into any cont.ract or 
eontral'ts with any railroad company wherein and 
whereby the said respomlent agrees to or does guarantee 
to such milroad company that the cost of lubricating 
said company's loeomoti res~ pu~senger cars, and freight 
ears shall !war a snnller ratio to the actual cost at uni­
form im·oiet\ price than tlw mtio betwPPn the guaranteed 
eost and adual eost at inroil'e priee, in the ease of otlwr 
raJlroad l"ompanit•s purelwsing tlw sana• grade of prpd­
Ul'ts from rt>spondt•nt. 

( 1) From directly or iwliredly disl'riminating in 
pri,·c betwct•n difl't•rt•nt purchasers of the same gradP 
of eollllllodities sold by respondent, exl'ept that existing 
<"ontnwts whieh are spPeifienlly shown in the schedule 
atiadu•d ht>reto sll:lll not hP affel'h'(l hy this paragraph 
01' uy paragraph :! het·eof until th(•y expirP 01' may bl' 
terminntl'd by respondent, nor shall this paragmph no1· 
purag1·aphs lor~ he ('Onstrued as pr·ohihit.ing the use of 
11 group of ultcrnati\'P plans fo1· tht> purl'hasc of C'Oill­

nwditit·s uniformly s11hmitted to ull JH·ospPdive eus. 
tou~t·r·s and rt>s11lting iu no unlawful dis riminntions. 

(:1) From muki11g or ;nt.t>rillt.r into any eontrnet or 
contrads with lillY rnilroad l'OillJHlll,\' wht·rPin or whPI't'­
hy tlH• said n•spondt>nt n~n·t>s to ot· tlm•s ~IIUI'lllltee to 
said railroad compauy, a lllnxintllllr eost of lulH·ication 
}WI' thllHsnJHI mih•s 1'1111, or u maximum cost of lubri­
ent ion lmsed on a11y simi Jar s: arHlunl of measllt'l\ for· 
lo<"omoti ves, pnsst•ngt>r ('Ill'S, and frt:'i~ht curs, in eon­
sitl,•rntion that tht• snid milroad I'OiliJ>HilY shall pur('hnse 
antl use exclusiyeJy tht• IHhrinttin~ pro(luets solJ by 
r«>spondent. 

(G) From making or eutt•ring into any contract or 
contraets with any mih·oad eompany wlwn•in or wlwre­
by the respondt•nt agt't>es to or dm•s ~uunwtt>e to sa it! 
railroad company u S}WcifiNl cost of luhrif'ation per 
thousand milt's run, o1· n spt•eilietl cost of luhril'ation 
bnsctl on any similar stnndnrd of measure. on the eon­
clition, agre~ment, or uuderstanding that the said rail-
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road company shall not buy or use the g-oods, wares, 
merchandise, or other commodities of a competitor or 
competitors of the respondent. 

(7) From continuing beyond the period at which any 
contracts may be terminated by respondent on notice, 
and from renewing or extending any such contracts 
wherein or whereby it is provided that the railroad com­
pttnies severally making said contracts shall purclutse 

, and use exdusi vely the lubricating oils, grettses, and 
compounds sold by respondent. 

(8) From doing anything having the same effect as 
that resulting from the prndices herein prohibited, and 
by reason of which th;s order is made. 

Provided, That nothing lwrein contained shall prevent 
discrimination in price lwtwPen purchnst•rs of commodities 
on U('eount of diffen•net•s in the grade, qUttlity, or quantity 
of the commodity sold, or· that makes only due allowance for 
differlmee in the cost of selling or transportation or dis­
crimination in priee in the same or difft•J'ent communities 
made in good faith to nwet C'ompetition. 

And it is furtlwr o1'dt'rnl, ·That under and by virtue of 
the authority conferre1l on the Commission by pnragmph B 
of sed ion 6 of un nl't of Congress, entitled "An tu·t to 
cre1tte a Ftlderal Trude Commission, to define its powl'!'s ntlll 
duties, and for other Jmrpost•s," approved September 2G, 
1914, that tht• t;t•spon<h•nt, Onh•11a Ri~nnl Oil Co., :-:hall, within 
60 days report in writing to the Ft>dt•t·ul Tradt\ Commission, 
fully setting forth the nnt nre of the changes ronde in tlw 
conduct of its husinPss, with rpspect to the subject mntter 
involved in this order to cease and desist; and shall set forth 
in such report, in complete dt>t.nil, tho plan or plans adopted 
hy respondent for the sale nnrl Jistribution of its lubricating 
oils, greuses, and compounds. 
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Dates of I Docket 
1 

orders. :-< os. ResptJndents. Commodities. Charges. Answer, stipulation, or I ReBilOllS for discontinuance 
trial. or dismissal. 

----1 1-------· 
!919. i 

July IS 

July 18 

Sept. 2.l 

Sept. 2.l 

Oct. 14 

:-;ov. 17 

Sov. 17 

:-;ov. 17 

,-ov. 17 

Nov. 171 
Nov. 17 

127 

252 
Co., Inc. 

Mecanno Ltd., Mecanno I Bulld.lngtoys. Threatening competitors .... 1 Answer ................. 1 No public interest. 

Respondent dissolved and 
ceased to do business. 

Mercury Tire Co., Inc .•.•. Used automobiletires ..... l Misbranding; false and Jllis.1 ..... do .................. . 
leading advertising. 

Bribery..................... Answer and trial. ...... . 245 The Harrison Specialty I Plugs for leaking boiler 
Co. tubes. 

298 XationalOII Products Co. OiLsoap,andgreaseprod·l ..... do ....................... ! ..... do ....... . 

Dismissed without preju­
dice; charge not sus&ained. 

Do. 

"'" ~ .. 1 ,. 1· · " I Fln<:ts. · I Thr t · t't I d I D .,.... ·'' es .,orma 1zmg "'"a- I esh-reducmg apparatus.. ea enmgcompe 1 ore ......... o................... o. 

39 The~~~°Cola Co ......... l Beverage sirup ............ \ Espionage ";th respeet to Answer and stipulation. Dismissed Mthout preju-
competitors' business se- dice; no public interest. 

crets; refusal to seli to 
dealers not agreeing not to 
handle competitors' prod· 
nets; resale pril'e mainte-
nanl"e; s~·stem of cumula-
tive rebates or discounts 
cakulatC<I to cause deak>rs 
to confine their purchases 
largely or exdusively to 
respondent's products; ex· 
clu~lve (·ontracts. 

144 i Wevl-Zuckerman & Co ... l Farm product. and lood-1 Securmg prPferential treat- I Answer ................. ! No present public Interest 
· \ stuffs. ment in the lurnL>hing of I appearing. 

I 

fre1~rht cars by falsely rep- 1 
rcsentmg shipments lor 1 

• 
1 

war u...:;e by Go~emment. 
145 1 Co11901ldated Rendermg The rendering business.... Pushing prices competitors' ..... do ................... I Dismissed without preju-

Co., ~ew Ha"<~n Hen- '! raw materi'!ls to prohibl· dice; no reason assigned. 
denn;r Co., Atlantic ! t1ve figures. , 
Packmg Co., and L. T. , 

~fu I I 1981 Closset & Devers, Inc. . . . Co1fee •.•••...•••••••••••.. I Resale price maintenance.. . N ~answer filed, or hear- Charge not sustained. 

199 NatiOnal Grocery Co ...... l ..... do ..................... i-~ ... do .......................... ~~~~." ............... ~ Do. 
200 , The Rogers Co ................. do...... . .................. do .. -..... - ................... do................... Do. 
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CASES IN WHICH ORDERS OF DISCONTINUANCE OH DIS)IISSAL HAVE BEE~ ENTEHED-Continued. 

Dates ol D()(·ket I · 
1
1 

orders. :
1 

Nos. l Respondents. Commodities. Charge•. Answer, stipulation, or 
trial. 

Reasons for dist•ontinuance 
or di•missal. 

' I -- ~~-------!-------: 1- J-------
_1919. .

1 

, . . . . . i . . ! • . 
:>;ov. 17 :ll1 ~hwabacherBros.&Co., Cotfoo ..................... Resale price mamtenance ... , !\oans\\ertiled,orhear-

Nov. 17 2'12 ~~~ie Gr()(-ery co....... .. .. do ..................... 1 ..... do ....................... i .. -~~a~~~-· .............. . 
Nov. 17 :m '\~~\'ig~l't"~~;l._~;,._~ .... do ..................... , ..... do ....................... \ ..... do ................. .. 

eiation. ' / 
Nov. 17 

:Xov. li 
Nov. 17 

• Nov. li 

Nov. 19 

:\'0\'. ~ 

20' I Commonwealth Color & \ Colors. c·hemicals, dye- 1 Bribery ...................... Answer and trial. ...... . 
Chem.kal Co. and Her-~ sturfs, an<:! ,jmilar prod- I 
bert L. Wittnebel. uqs. • : 

221 I Vapo-Cr~;oolene Co ........ Proprietary me<liein~ ..... : Resal~ price maintt>na.n~e._..: Answer ................ . 
249 The Cort"'ra.n Manulac- 1 Automobile radtators ...... Sunmatwn of compethor s 1 ..... do ................. .. 

turing Co. I' : produc·t, so as to deceive 
\ pureha.<iers. 

302 I North American Con· Lumber and building · Fal>e represPntations as to ! ..... do .... 
straction Co. I materials (cut and pre- , respondent's and its com-

pared for standardized I petitors' prices and prod· 
houses). ' ucts. 841 Cutler .Mail Chute Co ..... , Mail chutes and boxes ..... I Selling below cost ........... I Answer and trial. ...... . 

I 

1301 

l 
I 
I 

Gilbert & Barker Manu- : 
facturing Co. 

Aut<>matic measuring oil 
pumps, tanks, and other 
outfits, and patented 
devices for the swra~e, 
handling, and automatic 
measuring of oils, gaso­
lin<>, and other volatile 
Liquids. 

Y isrepresent ing competi­
tors' products anli prices 
theroof; bringing about 
and attemptin~ to bring 
about cancellation ol or­
ders lor competitors' prod­
ucts; false representations 
by respondent's agents 
that they were also agents 
of competitors; price dis­
crimination. 

Answer .... 

Charge not sustained. 

Do. 
Do. 

Do. 

Do. 
No rea..<on assigned. 

Dismissed"· ithout prejudiu·: 
respondent discontinued 
business. 

Practices of respondent 
shown by testimony not 
prohibited by Federal 
TradeAcr. 

No reasons assigned. 

Nov. 24 136 American Oil Tank & ~ ..... do ................... . Brin(rin~ abou 1 and attempt­
ing to bring about canc.ffi­
lation ol orders for com­
petitors' products. 

_.do .................. \ 1\t•w e..-idenee. 
l'ump Co. 
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Nov. 24 

Nov. 24 

Nov. 29 

Dec. 31 

Dec. 31 

1920. 
Jan. 29 
Jan. 29 

Feb. 5 

Feb. 5 

Mill". 3 

138 T~~im M~nulacturing, .... do .. ·················;····.·d~ ... ···················:·····do ... ···············/ 

139 Guarantee Liquid Meas- .... do ..•••••••••••...... 

1 

Bnngmgaboutandattempt· ..... do ...••••••.••••.... 
ure ('{). i.nJl to brin~ about cancel· 

lation of orders for com­
petitors' products; mis· 
reoresenting competitors' 

Do. 

Do. 

• • • • 1 ~roducts. 
283 Webb-Jensen-Davis C{)., Prmtmg mk and kindred 

1
. Bnbery .......................... do ... . . i Charge not sustained. 

Inc products. 
83

1

. American .Mailing Device 1 Mail chutes and boxes .... : Sellingbelowcost ........... : Answerandtrial. ....... i 
Corporation. · ! 1 

I I I 

Practices of respondent 
shown bv testimonv not 
prohibited by Federal 
Trade Act. I • I 

371 : Visigraph Typewriter' Typewriters .............. , System of cumulative re-

I 
ManuCacturing Co., hates or discounts caJcu-
Inc. lated to cause dealers to 

oonfine their purchases 

Answer ................. : Respondent dissolved and I ceased to do business. 

• respondent's products. I 
largely or exclusively to 

~ j LoulsvilleSoapCo.,Inc ... Soap ...................... , Guaranteeagainst~ecline ........ do .................. . 
fH1 ·"· Anagnostopulos, trad- C<>tfee and tea ............. 1 Exclus1ve and tymg con- No answer or tnal.. .... . 

ing under the name and 1 tracts. 
style of Arabian ('{)tree 
C{), ' 

278 I Tok1ieim Oil Tank & 
Pump Co. 

Jay Printing Ink Co., i 

Automatic measuring oil 
pumps, tanks, and other 
outfits, and patented 
devices for the stora~e, 
handlin<t,and automatic 
measuring of oils, ~a.:;o­
line, and other volatile 
Hquids. 

Printin~ ink and kindred . 

Enticing competitors' em­
ployees. 

Answer ................ . 

Bribery ..................... ! Answer and trial.. ..... . 

Do. 
Respondent gone out of busi· 

ness: sw:ce..,_sor not indulg. 
ing in practice<'omplained 
or. 

C'harge not sustained. 

Do. 416 

211 
Inc. I 
T~ ~~'-Y""' Foo•-~ 

pro 1ucts. I 
Furnace casings, 11as rings, 

and similar fittings. 
S>stem of cmnulative 're­

·bates or discounts calcu­
late1 to cause deal~rs to 
confine their purchases 
largelv or exclusive] v to ' 
re<pon lent's product;.. 

.\nswer ................. I Interstate commerce not In· 
valved. 
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Dates ot: Doc·ket ; 
orders. : X os. 

I ---1 
Yar. 3li I us 

.-\or. 7 I 265 

KQ 7 I 6 

Respondents. Commoditlee. 

The Vaudeville ~ers : Vauderllle business ....•.. 
Proteeti'l"e .\ssociatlOn, ' 
The Xational Vaude­
ville Artb-ts, Inc., The 
United Booking Offices 
(The B. F. Keith\'au<le­
ville Exchange), Vau-Je­
ville Collection Agency, 
E. F. Albee, Sam A. 
Scribner, Marcus Loew, 
Martin Beck, B. S. 
Moss, and Sima Sil'l"er­
man. 

Buttericlt Co., Federal Manulaeture of paper 
Publishinl: Co., Stand- dress patte-rn.• and pub-
ard FashiOn Co., But- lication of periodicals 
tericlt Publishing Co., and catalogues <lescrib-
and New Idea Pattern lnggarmentsmadether&-
Co. from. 

The Shredded ~t Co.. Shredded wheat biscuit. .• 

! 

Charges. 

----------------

Making membership in l'ia­
tional Vaude.,.ille Artists 
condition preeedent to 
employment; circum,·ent­
ing New York law limit· 
ing theatrical employment 
agencies to 5 per cent; re· 
quiriru: actors to adverti<e 
in publiretion owned by 
one of respondents; con­
spiring to make and pnb­
hsh black lL,ts ol ac.tors 
not in good standiru:. 

Resale price maintenance; 
exclus1ve and tying con­
tracts. 

Exclusive contract ..-J.th 
only concern making ma­
chinery capable of manu­
facturingr e s pond en t ·s 
product, to prevent sai•l 
concern manufacturing lor 
competitor; e s pion a;>: e 
upon business of rompeti 
tor; misrepresenting qual­
ity of competitor·s prod­
uct; threatening custom­
ers of competitor; prosecu­
tion of ... exatious suit with 

1

- Answer, stipulation, or 
trial. 

.-\nswer and trial.. ..... . 

....• do ..••.•••••........ 

....• do ....•............• 

Re880118 tor didcontinuance 
or dismlsssl. 

Violation of Federal Tratle 
Commission _-\ c:t, or sees. 2, 
31 7, an<l 'i of Clayton Act 
ao not appear. 

Dismissed, on Commission's 
motion, without pr~judice 
to right of Cornmlsswn to 
issue another complaint 
with respect to same mat­
ter, directed to such re­
sponrlents as Commission 
may Plect. 

No reasons assigned. 
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.... Kay 13 

~ 
~ 
~ 

.Hay 20 

I llay ~ 

May 25 

lun~ a 

I<> I No•._.,B-Co .. 

92 I Standard Oil Co. of New 
York: and Magnolia Pe­
troleum Co. 

646 I Natioual Wire Wheel 
Worb,Inc. 

166~ Purity Prellening Co. 
and R. J • .Yegula.r Co. 

ISO i Rieb.srdam Lubricating 

I~ 

ing to pre,·ent competitor 1 
from securing ad>ertising 

I wide pubJicit.<'; tmdGfJ"f'()f"· r ( 
space . 

Bread ..••••.•.•.•••••••••. I Givino: free loaves to retail- Answer................. Dismissed without prejudice; 
ers for distribution to cus- no reasons assigned. 

Petroleum products ...... . 

Wire wheels for autom~ 
biles. 

Tomatocatsup .••••••••.•. 

Petroleum prooucts ...... . 

tomers . 
-~cquisition of lar!!e amount i Answer and trial........ No reason assigned. 

of stock: in competing cor­
poration where the effect 
may be to substantially 
lessen competition or tend 
to create a monopoly. 

False representations as to ! Answer ..•• 
possession or certain pat-1 
ents. whereas patents only 
applied for. 

Failure on part of one of re- i ..... do •••••............. 
spondents to fill contracts • 
alter sharp rise in price, 
and offer by second re-
sponrlent. composed sub-
stantially of same officers, 
directors, and stockhold-
ers, or caiSUJ? made by 
first corporallon"s plant, 
and employ('('s at market 
prices in competition with 
manu fact urfrs in active 
competition "ith first cor-
poration. 

Advertiaement published 
but once, and promptly 
discontinued upon notice. 
Public interest not sllffi­
cient to warrant order to 
cease and desist. 

Dismiased without prejudioe. 

Leasing de \"ices used in con­
nection \\ith respondent's 
products at a nominal con-

A118Wer and stipulation .I Practice abandoned. 

sideration, under circum-
stances tending to cause 
dealers to purchase re-
spondent's products large-
ly or exclusively. 
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CA~F.~ IX WmCH ORDERS OF DISCONTINUA~CE OR DISMI!'ISAL HAVE BEEN ENTERED-Continued. 

Chargee. 
· 1 I II 

Dates of '1 Docket ,. Besponden\8. I Commodities. 

orctem. Noa. 1 1----------1--. ~-------

Answer, stipulation, or j Reasons for discontinuance 
trial. or dlsmiBsal. 

June 8 31 

JUDe 8 443 

JUDo! 14 514 

Jane 18 33 

Natlaaal BIJ<cuit Co ...... 1 Uneeda hisruits, and other 
bakery proJucts. 

Dand D. Lentt, doin!!": Ffshingtackle,guns,rif!es. 
businessunderthetra,\e ammunition. c::~mping 
ruune and style of The an•l omiugsupplies,and 
Sport Shop. similar proJu~ts. 

.\!bert H. U:arman and Agricultnraljournals ...... 
Horace C. Klein, part­
ners,styli.U~;themsel,·es 

System of cumulative re­
bates or discounts calcu­
lated to cause dealcrs to 
rontine their purPh"'.es 
largely or exc1U3hel~· to 
respon<lent's pro Juers: 
price di.";Criminat ions; con­
tracts for important ad­
vertising spa"" or displays, 
resening right to cancel 
at <'Ild anv monrh if ad­
Yertlsemerit of products of 
cornpr-~ it ors shown. 

Simulation of firm name of 
competitoc. 

Pr:ice discriminations (for 
advertising space). 

Answer and trlal ....... . 

Ans"·er &nd stipulation. 

Dismissed without prejudice 
to right of Commission to 
rule against cumulsth·e 
discount principle in ap­
plication to a dltfcrentstste 
of facts, it appearing that 
respondent confines its cal .. 
culations to Jl('riods not ex­
c,~ding one month, so that 
tbe tendency to create an 
exclusive dcalin!! relation­
ship and restrict compe­
tition is negligible. 

!\ o reasons assigned. 

Answer ................. I Dismissed without prejudice. 
I.nterstate commerce not 
invol>ed. 

the Webb Publishing 
Co. 

American Radiator Co .... ' Radiators ...••••••••••••.. I Systl'm of cumulati,.-c re-I' ..... do .............••••. ; I bates or •liscount> calcula-
Charges not sustained. 

1 ted to C3usf'! df>al('rs to ron-

1 
fine their purchases large- I 
lv or exclu.sivelv to re-I 

1 
spondcnt 's products. 
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ArrENmx I. 

ACTS OF CONGRESS FROM WHICH THE COMMISSION 
DERIVES ITS POWERS, WITH ANNOTATIONS. 

FEDERAL TRADE COMMISSION ACT.1 

[Approved Sept. 26, 1914.] 

[PURuo-N o. 203-63d CoNGREss.] 

[H. R. 15613.1 

AN Ae'l' To croo.te a I<'Pderal Trade Commission, to define Its powera an~ 
dulles, and for other purpoR('S. 

Sec. 1. CREATION AND ESTABLISHMENT OF THE 
COMMISSION. . 

Be it enacted by the Sc·nate (£1ld II ouse of Rcp1'e~Jent<t­
tives of the Unitt!d States of A-merica in Congress aJJ­

sembled, That a commission is hereby. created and estab­
lished, to be known as the Federal Trade Commission 
(hereinafter referred to as the commission), which shall 
be composed of five commissioners, who shall be appointed _Five comml•· 
b h 

. . . BJoner!. Ap· 
Y t e Prestdent, by aud with the advtce and consent of pointed by Prtsl· 

th . . d•·nt, bv and with, 
e Senate. Not more than three of the conllniSSJOilers etc. ·Not more 

l 11 b b f l 1. . I 'I'} fi than three from s la e mem ers o t w same po Itlca party. 1e rstsame polltkal 
C • • ' 1 } ll ' ' ffi f party. onurusswners appomtec s 1a contmue m o 1ce or terms 
of three, four, five, six, and seven years, respe!'tively, 
from the date of the taking effect of this Act, the term of 

'Tbe annotation• are from decisions handed down before July 1, 1920, 
on Petitions to review orders of the Commission, except In the Nulomoline, 
Ba11c Product1, and Maynard Coal Co. cases, In wblrh Injunctions wt>re 
BOught against the Commission, In the llrRt to pr~vent the taking ot cH­
taln testimony, and In the last two to prPvent the requiring ot certain 
l'eJIOrts. 

Wltb reepect to the P<'tltions on dPciRions to review It should be 
noted that In the casl' of Bet~ch-Nut Packing Co. v. Federal Trade Commill· 
~""• 264 Fed. 885, decltli·d adversf•Jy to the CommlsRion, petition tor 
eerttorart was granted by tbe United ~Hates flupreme Court June 1, 1920. 

With respect to tbe Ba.'llc Products and Mayn.ard Goal Co. cases, In· 
;::lvtng tbe requiring of reports by the Commission unf'l<'r aection 6, under 

" elrcumstaneea there concerned, It should be noted with respect to the 
PneraJ QUestion Involved, that after decision In the ease Jut referred to 

467 



!68 ACTS AOMlNTSTERF!D RY COMMIRfHON. 

Sec. 1. CREATION AND ESTABLISHMENT OF THE 
COMMISSION-Continued. 

each to be desi!-,rnated by the President, but their succes­

"I,:. r m • smn sors shall be appointed for terms of seven years, except 

that any person chosen to fill a. vacancy shall be appointed 

only for the unexpired term of the commissioner whom he 

Chairman to be h II l '1'1 · · I 11 l I · ~hosen by com- s a succee< . 1e commiSsiOn s lll c 1oose a c 1a1rman 

miulon. from its own membership. No commissioner shall engage 

ru,.uit other in nny other business vocation or employment Any 
bmnnf'tls proh1b· ~ ' • 

it~~movaJ by commissioner may be remo\'ed by the President for in-

Prrsidrnt. efliciency, neglt>et of duty, or malfeasance in office. A 
Vacancy not to , • th · ,· ·h }l t · · th · ht f impair Pxrr<·"e \ aeancy In e commiSSIOn s a no Impair e ng o 

of powers by re- 1 · · · · · 11 h f malning commi•- t le remammg COlllflllSSIOners to exerCISe a t e powers 0 

'
10

".,.· the commission. 

no~l~d. judicially The commission shall have an official seal, which shall 

be judicially noticed. 

Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF THE COMMISSION. OFFICES. 

,.1~~;$~~~~~~~·· S.t:c. 2. That Pach commissioner shall reeeive a salary of 

$10,000 a year, payable in the s1une manner ns the salaries 

of the judges of the eourts of the Unitt><l Stutes. The 

Appo!ntmentof <'ommission shall R}lpoint a secrt\tary who shall re<'l'i\·e 
oecretary. Sal· ' 
ar.r, fo,ooo. a Hillary of $;),000 a yenr, payable in like manner, and it 

(on motion for tPrnporary Injunction l'<'Rtrnlnlng the Commission from 
rE'QulrlnR" reports IIIHIPr BfiCtion 6). a trmt>Orary Injunction restraining 
the Commission from re'lulrin~; such reports wns secured from thl! Hupreme 
Cm1rt of the lltstrict of Columbia iu the ens•• of Claire Fvmace Co. et al. 
v. Fedora! Tradt• Commi~alon (June 10, 10:!0. No opinion); that such 
Injunction also had the Pffect of staying certain mantlnmua pro•·t~dtngs 

a~;ainst t.wo of thf' petltlonPrs In thl' Clatn: /<'llrn<H'e rase, thcr<•tofore 
ln~tltntf'd by th•• Attorney Gem•ral under ~ectlou 9, at thl' request of the 
Commission, to "nmpel the compnnlt•a In the two rnaes to tile reports 
prt'vlously dPmnrulrd under Sl'<'llon II (United RtalrH v. Bethlchern Ster.l 
Co .. petition tll~d .rune 4, 1920, ~:astrrn Dtstrlt't of Pennsylvania, and 
Vnlled State11 v. Uermbllo Iron and 1:/tec! Oo., petition tllt•d June 7, 1920, 
Ilistrlct of New .Jersey) ; that the anHwer ot the CommiMolon In the ClaiJ'II 
Fur na(J{l <'liSe proyrd In the ultcrnattvc form thnt (1 I the bill bP dJa­
llliH&Ml; that (2) th11 bill be dlamlssed u to the two petttlonera above 
re(Prred to (thl' defPnllants In the two mandamus J>rot'l'('(!lngs) ; that 
(8) the tem(JOJ'III"Y re•trn!ning order and preliminary injunction be modi· 
fted RO r.a to <•lt•arly ~xclude the pro~utlon ot surh mandamus pro­
ceedings by thP .4. t torn .. y <lP.nl'ral agaln~t the two d<'frndants; and that at 
this writing ll'••t•t. :!11. 1920), neithPr thf' Afaunt~rd Coal Cll8P, Clalrll 
Pvrnace caae, n<>r mundamuR pror·l'l'dlngR haVt• hcrn heard. In thla gt>n· 
enll connection 1 Injunctions Nought to rPsf rnln the Commlulon froiD 
proceeding un•ler till' act J r••f•·r•·nce should al~o be mode to th~ case ot 
T. C. Hurst <{ Non v. f't·!lnal 1'ratltl Comtnl8•ion t SPpt. 20. 11!20, f), C. 
tor E. D. ot Va., bt!forP Judge Waddill, not yet rt'port•'d). In whleh the 
Court snRtainL..:I the "onstltutionaltty of the tU.'t and refus"d the Jnjunetton. 

Jn connrct!on with tbe hiHtory In Congresa of the Federal Trade Com· 
m!~oion Act, IWP ltddreM of l'reNid<"nt Wilson delivered at a joint tlf!!lllloD 

011 Jan. 20, 19H (Con~rreulonal Record. Yol. Ill, pt. 2, pp. 196Z-·19M. 



FEDI<JRAL TRADE ACT. 469 

shall hn ve authority to employ an( I fix the compensation pl~v~c~.· r;;al~~~~ 
of surh attorneys, special eXJWI'ts, exnmine1·s, clerks, and ~;~;·, 1 hy Commi•­

otlter employees as it may from time to time find ne('es-
sary for the proper performance of its dut.ies and as may 
be from time to time appropri:ttl•d for by Congress. 

With the exception of the se('retary a clerk to each Ex,·ept for ··~· 
' retary, comml~· 

commissioner the attornevs aJHl sueh st>e<'ial ex l>erts and • i o 11 • rs' <·lerk,. 
' • ' and suc·h f4J>t't ull 

examiners as the commission muy from time to time find expert• and ex-
auuuers at-i Com-

necessary for the conduet of its work all emr1loyees of the mis•ion may tinct 
' ... m'<'t':<l'!ary all em-

commission shall be a })art of the classified civil service,ploJ•ees part of clasSified •ervice. 
and shall enter the service under such rules and regula-
tions as may be prescribed by Hw eommission and by the 
Civil Service Commission. 

All of the expenses of the commission, including all c ;:n~ ~~~ ~-~~~~ ;;' 
ne('CSsary expenses for tr:tllSJ)Ol't-\tion incurred by the lowed and paitl 

· • ... ' o n prl't>Clltaltull 

commissioners or by their emJ>lovees under their orders or itemi•··d •v 
•' ' proved vouchers. 

in making any investigation, or upon oflit•ial business in 
any other plnces than in the city of Washington, shall be 
allowed and paid on the pr<>scntation of itemi?.ed \'otwh­
er~:; therefor npproved by the commission. 

Until otherwise provided by law, the eommission may oommt..;,"' 
, may rent suitable 

rent suitable offices for 1ts use. ottkes. 

The Auditor for the ~tate nnd Other Departments shall Au~ftln&" ot ac-
t·oull-.. 

reeeive and examine all accounts of cxpt'nditures of the 
commission. 
---------------------------- --------
ll3d Cung., 2d ~~ss.); report of St•nator Snmmlns from the Committee ou In­
terHtnle Comm•·l'l't' on I 'ontrol of Corporutlnns. l'N~onH, and Firms Plll:II)(Pd 
lu lnt<•rMlate Corum~rce (Feb. 26, l!ll:l, 62d t'onl{ .. :Jd MI'HH., Rf'pt. No. l:l:!HJ; 
Ht•nrillgH on Iut•·•·stute 1'rude CommiH•iun htofot'f' CommlttPe on lnt<•r­
H!Rte lllld l<'orpign Commerce of til(• House, Jun. :JO to !-'Ph, 10, llll4, u:ld 
Cong., :.!<! HP$H.; fntPntate 'frade, IJ('arlngs on Bills rt•latlng to 1'rust Legis· 
latlon twtore Sell!lte Committee on lnterst11te ('oruult'rct•, :! vols., 6:ld Cong., 
2d S('""· ; t<'Jlort of Mr. Covington from the House Commit tee on Inter­
Hiatr and F'ordgn Commerce on Interstate 1'rade Commission (Apr. 14, 
1914, H:ld l'onl('., :!tl scss., Rcpt. No. 5:1:!) ; also Jlllrts 2 and :1 o! sal!! report 
PN•seutlng tlw minority views respectively of Mt<ssra. Stevens and Latferty; 
report of Rt•nntor Ncwlatllls from the Committe•• on lnt..rstate Comnwrce 
0 ° F'ed.,rat Trade Commission (June 18, 1814, O:ld Coug., 2d at>S&., 

Uept. ::-;o. ri!li) and dehntt•• nnd "l"'"dH's, auwnl(' olllt>r~. of 1 'ongl'•·"K­
Illt·n Covington tor (references to Congressional Ret•ord, 6:1d Cong., 2d 
lefil;,, Vol. 1\1), part 9, pp. 8!H~8849; 9061!: 141125-14933 (part lilt; 
lltckiu~ou ror, part ll, pp, OUlll---911)0; Mann aga!n~t. part liS, pp. Hfllll)­
~4940; Morgan, pert 9, ll8ll4-8857, noo:J-906-l, 14941-14948 (part 15); 
•lms for, 14940....141141 ; Stevens of N. If. for, 9008 (part ll) ; 14941 
<Part 111); Stevens of Minn. tor, 81l4!l--S8ro:l (part 9); 149:1:1--14939 (part 
l5); and of s.,nator11 Borah agulnst. 111!!6--111R9 (part 11); ll:.!H:l-
11237, 112118 -ll:IU:!, 11!100-11001 (purl 1:!); Ht•nntlt'l::l'<' ugtdllM, 1:.!:!17-
12218, 12220--12222, 12261-122!12, 12-H0-12411, 12792-121l04 (part 13), 
131 03-131011, t32110--l:l:I01; ClliiJJI a:;:nlnHt, llR7:!---11!>73 (part 12), 
~~061-1306~ (part 13), 1314:\-taHO, 13301-13802; Cmnmlus for, 11102-
12106 (llllrt 11 ), 11:17&--11:1~9. 11H7-11158 (pn.rt 12). llo2!!--11539, 

87S--t21HIS (part 18), 12912-121124, 12987-12992, 18046-18052, 14768-



470 ACTS ADMINISTF.HED BY CO:MMlSSION. 

Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE 
COMMISSION. PROSECUTION OF INQliiRIES. 

Bureau of Cor- SEc. a. That UIJOll the or(J'unization of the commission poratlons ab- "' 
oorbed by Com- and election of its chairman the Bureau of Corporations million. ' ' ' · • 

and the offices of Commissioner and Deputy Commis-

siom~r of Corporations shall eea:,;e to exist; and all pend­

ing invt>stigations and proceedings of the Bureau of Cor­

porations shall be continued by the commission. 

pl~y1.::,k~~co~~~: All clerks and employees of the said bureau shall l)(' 
pap•·""· p~op~rty, transferred to and become clerks and employees of the a p p r opr1at10rui, 

~~:~.;;;i:.~u'r:~ to commission at their present grades aml salaries. All 
reeords, papers, and property of the said bureau shall 

become records, papers, un<l property of the commis:-;ion. 

and all unexpended funds and uppropriations for the liSt' 

and mnintenanec of the said bureau, including any ullot­
ment already made to it by the Seerctnry of Commerce 

from the eontingent appropriation for the Dcpurtnwnt 

of Comrmwce for the fiscal year nineteen hllntlred all!l 
fifteen, or from the depttrtmental printing fund for tlw 
fiscal year ninetPen hundrerl an< I fi ftt'en, shall become 

funds und appropriations available to be expended by 

14770 (part 1111; I!IIIIIK fnr, 11177-111'10 (ptlrt 11), 12141-12141l (pari 
12), 12151-121112; Kr•nyon for, 1:11ii11--t:{l!l0 (part 13); Lrwls for, 
11302-11807 (part 11), 12924-1:.!11:13 (part 13); Llpplt agaln~t. 11111-
11112 (part 11), 13210-13211! (part 18); N<'wlnru1H .for, 9930 (part 10), 
10376-10378 (pnrt 11), l!Oi!1-11101, lllO<l-lllltl, 1Hii14-1Hi97 (part 
12); Pom~rene for, 12!!70-121l73 (pnrt 13), 121!93-12996, 13102--13103; 
Reed against, 11112-11116 (part 11), 11R74-11876 (pnrt 12), 12022-
12029, 12160-12Hil, 121'l!l9-l:.!fili1 tpnrt 18), 12!133-12930, 132U-132!!4, 
147k7-147111 (pnrt 1111: Uoh1n"on for, 111117 (pnrt 11), 11:!:!1'!-11:!:!2: 
Saulabury for, 111!!11, llfi!ll-11694 (part 12); Sh!P1ds ngnlnRt, 1301'1(}-
18061 (part 1~). 18146-13148; Sutber1nnd RICnlnKt, I ltlOl-111104 (part 
12), l2kOr.--l 21;17 (port 1 :1), l:!~~'!'i -12St12, l2!ll'(t)-129l<ll, 1:10~~ -1 :IOi\11, 
18109--13111; 'fhuniiiA against, 11181-11186 (part 11), 111i91!-11G00 
<pnrt 121. 1:.!!!62-l:!!'iHil (IUtrt HIJ, l:!flill-l2LJ.~o: 'l'owlls•·ntl al(uln~l. 
11S70-11872 (part 12); and Walsh for, t:lO:J:!-la054 (port ta). 

Hf'f! also l.ettera from the Interstate Conllnt'rce Commlsglon to the 
Chairman of the Comm1ttt•e on Interstate t'omml'ree, eubmlttlng certnln 
Suageatlon• to thP. !Jill nettling an rntPrstate 'frade Comm!Ht<lon, tlu• first 
belnx a letter from lion. C. A. Prouty datNI Apr. 9, 1014 (printed tor 
the Ulltl ot the Committee on Interstate Commerce, o:~d Cong., 2d llt'SB.) i 
Letter from the Commigsloner of Corporations to th<> Chairman o! the 
Committee on Interstate C'ommerce, tmusmlttlng ce.rtaln ~UJ:g<>sttonl 

relative to thl' Bill ( IJ. R. 1501 :!) to create n J.'prJ.•rRI Trade t'ommls~lon. 
ftrst lettn dttPd July 8, 1014 (prlntPd for ttw u~~e ot the Commlttl'e on 
IDterMtate Commet·ce, ll:td 1\mg., :!d 111'88.) ; Brh•r by the Burr·au of C<>r· 
porattona, l'f'latlve to &>t.•tlon t1 ot the Hill (JI. U. 1111113) to rreate II 
J'ederal 'l'rade CommtniOD, datt·d .\ux. :w, 1111-4 ( prlutl.'d tor the use 
of tho t 'ommltteP on lntP.rstate Commerce, 6~ld Cong., 2d 8<'8>~.) ; llrl<'f b)' 
George RuiJ1ee relntlvl' to tbe Court Review In the Bill (II. R. 1111Jl3) tO 
ert>ate a ~·o·dl'rll 'fradr• ('ommi~Aion, datPd Aug. 21'1, 11114 (prlntl'l1 tor tbtl 
UH of the Commltt,..e on InterstAte <'omm••rt't', o:!d f'ong., !!d sPSs.) ; an4 
di111Hl11tlng oplnlou of Justlee Drallt!Pis In Jo'rtkral Tradll CummiH•ion f. 
fkat•. 248 U. S. 4:.11, f~42 (p. ll6f at pp. 1170-679 ot thla volume). 
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the commission in the exercise of the powers, authority, 
and duties conferred on it by this Act. 

471 

The princifl'll office of the commission shall be in the Principal_ olllce ' • I n Wa•hwgton, 
city of Washi n oton but it may meet and exercise all its but Commioaion 

"' 7 may meet eloe-
JlO\\'l'rS ut any otht>r pla<'t'. The commission may, by one w~ere. 
or more of its members, or by such examiners as it may a May P_I'OeeMite 

ny inqun7 any-
tJp:-;ignate, prOSl'('lltl' any inqniry necessary to its duties s~"t:_ In United 

in any part of the United States. 

Sec. 4. DEFINITIONS. 

~Ec. 4. That the words defined in this section shall 
have the following meaning when found in this Act, to 
wit: 

"Commerce" means commerce among the several '"Oommen:e." 

States or with foreign nations, or in any Territory of 
the United States or in the District of Columbia, or be­
tween nny such Territory and another, or between any 
sueh Territory and any State or foreign nation, or be­
twetm the District of Columbia and any State or Terri­
tory or foreign nation. 

" Corporation " means any company or association in- "Corporation." 

corporated or unincorporated, which is organized to carry 
on husitwss for profit and has shares of capital or capital 
stoek, awl any compnny or association, incorporated or 
uninrorporatccl, without shares of capital or capital stock, 
exeept pnrtrwr·ships, whieh is orb"lmized to carry on busi-
ness for its own profit or thut of its members. 

"Dcwunwntnry t•vi(lence" mt~ll.ns all documents, papers . ..;~~'f.entary 
and eOIT<'Spondenee in cxistenee at and after the passage 
of this .\ct. 

"Ac-ts to recrulute conmlt'r<'e" means the Act entitled "Acta to rt~~l-"A "' late commerce. 
n Act to n•gulnte commerce," npproved February four-

tt~t•nth, Piglttl'('ll hundred and eighty-seven, and all Acts 
_amendatory therpof and snpplrmentnry thereto. 

"Antitrust n('ts" means the Act entitled "An Act toae~~ntltruat 
prot<'d. trade and eommer1•e nl!ainst unlawful restraints 
nnd monopolit>s," nppro\'P(l .Tuly st•cond, eightoon hun-
dred nnd nitwty; ulso the seetions seventy-three to 
seventy-sf'\'Pil, inclusi\'(•, of tlll A<'t entitlt>d "An Act to 
recluc·t• tnxntion, to provi1h~ rt>YPllllt> for the Government, 
and fen· otlwr JmrposPs." approved August twenty-
seventh, <>ightren hundred ancl ninety-four; and also the 
Act entit!t•d ".\n A<'t to anwnd st>l'tions seven tv-three nnd 
seventy-six of the Aet of August twenty-seventh, eighteen 
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See . •. DEFINITIONS-Continued. 

' hundred and ninety-fom, entitled 'An Act to reduce taxa-
tion, to provide revenue for the Government, and for 
other purposes,' " approved February twelfth, nineteen 
hundred and thirteen. 

Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND-
INGS, AND ORDERS OF COMMISSION. APPEALS. 
SERVICE. 

u~:~~~I.metbodo S~<:c. 5. That unfair methods of competition in com-
merce are hereby declared unlawful. 

Gommlulon to Tl · : · 1 b 1 d }' I prevent. Banb 1e commiSSion lS 1ere · y empowPret an t trecte< to 
and common <ar- } ' · 
rlera excepted. prevent persons, partners ups, or corporatwns, except 

Coruml111ion to 
iuue complaint 

lnmkc, and <·ommon carrier:.; subject to the Acts to regu­
late conmwree, from using unfair methods of competition 
in commerce. 

WheneYer the commission shall have reason to believe, 
;~~o~t .~!/ !~,~ tlmt any such person, partnership, or cor porn tion has 
!:t_ publle inter- been or is using any unfair method of competition in 

commerce, and if it shall app('ttr to the commission that 
a proceeding hy it in respect thereof would be to the in-

To •m• •m~ terest of the J>Uhlic it shall issue ·md serve UJJOII such per-on reopondent ' ' 

b
•lt

1
b notiee of son, p:utncrship, or corporation a complttint stating its 

ear "C· 
elaarges in that respect, and containing a notice of a 
hearing upon a day and at a place therein fixed at least 
thirty days after the service of said C'ompluint. The per­

ha~:"~;~t~ .~~son, partner!lhip, or corporation so complained of slu1ll 
JW&r aud oltow have the right to appea.r at the place all< l time so fixed 
t·auoe, etc. -

1md show cause why au onler should not he entered by 
the commission requiring such pt>rson, partnership, or 
corpor11tion to eease n.nd de.."iist from the viohttion of the 

Intervention ai·Iaw so charged in said complaint. Any }lPrson J>at'tner-
lowed on appll- . ' 
"'i"" and 1ood ship or cort>Oration may make a}>l>liention and upon 

t'IIUif', l l 

good cause shown may be allowed by the commission, to 
intervene aud app(1ar in said proceeding by counsel or in 

Tutlmon,. to person. The t<'stimonv in any sneh proct•eding shnll be 
be re<lu<·•d to • , • • , • 
wrltifllr aud ftled. reduced to Wrltlllg ancl filed Ill the o{ltct• of t}w l'Otnlll!S· 

sim1. If upon sw·h }waring the (•ommission shall be of. 
If method p~o- the or>inion that the nwtlwd of eonqwtition in question is 

hlbltecl, Comnll•· • 
•ton to makr prohibited bv this Act, it shall make a rl'port in writtnl! 
written r•port J 1 
etattng ftndlflll"', in which it shall stute its findings as to the faets nnd shal 
ancl to i>CHUe and ' , 
... ,.... .... ter to issu.- and cause to be sen•ed on suc.h person IJnrtnerslnp, 
erase uul de~~lst ' 
on reoporldent. ur corporation an order requiring such pP-rson, partner-

ship, or corporation to cease and desist from using such 
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methorl of competition. Until a transcript of the record .,~!:i11~1~: ~;: 
in such hearincr shall have been filed in a circuit court ofthe IJommisslon 

.. b ~ of ita order. 
appeals of the United States, as hereinafter provided, the 
commission may at A.ny time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or issued 
by it under this section. 

If such person partnership or corpomtion fails or Dtoobedience or ' ' order. A~pll<·a-
neglects to obey such order of the commission while the tion to ctrcutt Court of Appeal• 
same is in effect, the commission may :tpply to the cir-by Commllillion. 
cuit court of appeals of the UnitPd States, within any 
circuit where the method of compt>tition in question was 
use<] or where such person, pnrtnPrship, or corporation 
resides or carries on bnsinPss, for the enforcement of 
its orrler, and shall certify and file with its applica-
tion a trans<'ript of the entire record in the proceeding, 
inr~l111ling all the testimony taken nnrl the report and 
order of the commission. Upon such filing of the appli- co~~-t ~~~tee\~ 
cation and transcript the court shall cause notice thereof~:~~nde~"'Jirm1~: 
t? be servcrl upon such person, partnership, or corpora- rt'~~~~:,:~o~~: 
bon and tht:'reupon Rhall have jurisdiction of the proceed-mlaalon'• order. 
ing and of the qtwstion deterinined therein, and shall 
have power to make and enter upon the pleadings, t<'sti-
Jnony, and proceedings set forth in such transcript a de-
cree affirming, modifying, or setting aside the order of the 
commission. The findings of the commission as to the o.omm1, .. tnn'• 

f · , ftndmgs. Lonclu-
acts, if SUpported by testimony, shall be coneJusive. oive If supported Jf • by testimony, 

either party shall apply to tlw court for leave to adduce Intmdudion of 
additional evidence, and shnll show to the satisfaction~:~~~~.~ ~~~~~~a:~: 
of the court that such additional eviden<'e is material an<l ~:A~r!r~~" .. dd',1~~~ 
that there were reasomtble grounds for the failure to th•retotore. 
adduce sueh evidence in the proceeding before the com-
mission, the court may order such ndditional evidence b Mf ay be takPn 

to f nre Comrnfw· 
he taken before the commission and to be adduced upon •ion. 

tl~e. hearing in such manner nncl upon sueh tenns and con-
ditions as to the court may seem nrot)er. The commission Oomml••lon 

I:' may make flel\' or 
Jnay modify its findings as to the filetS or make new modified finding. fi 1 • · ' by rt"UOn there-

n<lllll-,"8, by reason of the additional evidence so taken, of. 
and it shall file such modified or new findings, which, if 
supported by testimony, shall be conclusive, and its recom­
rne~dation, if any, for the modifieation or setting aside 
of 1ts original order, with the return of such additional 3 .. _ nt d e 'd u..,..ut an 

VI ence. The jurh!'mtmt and rleerN' of the eourt shall be decree aubject to fin 1 ..-. rev1ew upou Pt!l'· 

a ' except that the same shall be subJ" ect to review by tiorart, but otber­wu. final. 
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See. 5. UNFAIR COMPETITION. COMPLAINTS, FIND· 
INGS, AND ORDERS OF COMMISSION. APPEALS. 
SERVICE-Continued. 

the Supreme Court upon certiorari as provided in section 
two hundred and forty of the Judicial Code. 

Petition by re- Any party required by such order of the commission to opondent to re- . 

~:;.; .~Jd:J~1.\~ cease and desist from using such method of competition 
may obtain a review of such order in said circuit court 
of appeals by filing in the court a written petition pray­
ing that the order of the commission be set asi(le. A copy 

onT~o;~,.:ro~~of such petition shall be forthwith served upon the com­
mission, and thereupon the commission forthwith shall 
certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript 

Jurl•diction of the court shall have the same J. urisdiction to affirm set Court of Appeals ' 
.arne •• on ·~rli· aside or modify the order of the commission as in the case cation by Com- ' 
mtoston,andCom· of an application by the commission for the enforcement mission's fl ndi ngs 
similarly conclu- of its order and the findillO'S of the commission as to the 
~~ ' b 

facts, if supported by testimony, shall in like manner be 
conclusive. 

Jurisdiction of The J'urisdiction of the circuit court of O.f>peals of the 
Oourt exclusive. 

United States to enforce, set aside, or modify orders of 
the commission shall be exclusive. 

Proceeding• to Such proccedin"s in the circuit court of appeals shall 
h a v e prece<lence .., 
over other ca~ee. be given precedence over other cases pending therein, 

and shall be in every way expedited. No order of the 
commission or judgment of the court to enforce the same 

Uablllty and~r shall in any wise relieve or absolve any person, partner-antitn••t acta not 
affected. ship, or corporation from any liability under the antitrust 

acts. 
Service of Oom- Complaints, orders, and other processes of the commis-

m t s s i on's com- . . . 
p 1 a i nta, orden, swn under th1s sectwn may be served by anyone duly 
and other proc· . . . . . . 
-ea. authorized by the commiSSion, either (a) by dehvenng 

Personal: a copy thereof to the person to be served, or to a member 
of the partnership to be served, or to the president, sec· 
retary, or other exeeutive officer or a director of the cor· 

At office orporation to be served; or (b) by leavin()' a copy thereof place of bus!- b 

neBI; and 11t the principal OffiCe Or place Of UUSinCSS Of SUCh pefS00! 
B{. rertstered partnership, or corporation; or (c) by registering and 

mal· mailing a copy thereof addressed to such person, part· 
nership, or corporation at his or its principal office or 

vertned return place of business. The verified retum by the person so 
by person aerv- . 'd 1 . d h tt'ntr tnr. and return servmg sa1· comp amt, or er, or ot er process se 1 ~"' 

:~~;t~'t:'r:~!: forth the manner of said service shall be proof of the 
same, and the return post-office receipt for said complaint, 
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or~er, or other process registered and mailed as afore­
Said shall be proof of the service of the same. 

"UNFAIR METHODS OF CQMPETJ'fiON." 

1. "The petitioner U.rges that the 
declaration of Aection 5 must be 
hold void for indetlnitenell8 unle.'l8 
the wordfl 'unfair method~ of com­
petition' be construed to embrace 
no more than acts which, on Sep­
tember 26, 1914, when Cong-re~:1 
spoke, were identifiable a~ 1v:t!1 of 
unfair trade then condemned by 
the common law as expre~sed in 
prior casl'!s. But tho phr!U!e is no 
more indefinite than 'due proce~s 
of law.' * * * If the expres­
s~on 'unfair methods of competi­
tion' is too uncertain for use, then 
under the same Cllndemnation 
Would fall the innuruorable stat­
utes which predicat() right.~ and 
prohibitions upon 'un~ound mind ' 
'undue influence,' 'unfaithful­
ness,' 'unfair URe,' 'unfit for culti­
vation,' 'unreasonable rate ' 'un­
jUst discrimination,' ll.nd t.h~ like. 
This statute i~ remorlhLI, and order~ 
to desi~t are civil; but even in 
criminal law convictions are up­
held on sb1tutory pr'Jhibitions of 
'rebates or concessions' or of 
'schemes to defraud,' without any 
schedule of acts or speeific defini· 
tion of forbidden conduct thus 
leaving the courts fre() to co~demn 
new and ingenious Wl\yH that. were 
unknown when the statutes were 
enacted· Why? l!ecause the 
general ideM of 'dishonesty' and 
'fraud' are so well, widely and 
Uniformly understood that th~ gen· 
era! term 'rebates or conce~sione' 
a.nd 'schemes to <lefraud' are 
SUfficiently accurate me!U!ures of 
conduct." Baker, .l., in Sears, 
Roebuck & Co. v. l'ederal Trade 
Comm·i81non, April 29 1919 958 
Fed ' ' -th' · 307, 310, 311. (See C'l\lle in 

lS vol., p. 536, at p, 541.) 

2 "It · seems to us that unfair 
lllethods of competition between 

individuals are not contemplated 
hy the Act. Congress could not 
have intended to submit to the de­
termination of the Commission 
such que~tions as whether a per­
son, partnerHhip, or corporation 
had treated or bribed the em­
ployees of a competitor for the pur­
po~e of inducing them to betray 
their employer. We think the 
unfair methods, though not re-
13tricted to such as violate the Anti­
trust Acts, must be at least such M 
are unfair to the public generally. 
It seems to us that section 5 is 
intPnded to provide a method of 
preventing practices unfair to the 
general public, and very particu­
larly such M if not prevented will 
grow so large as to lessen competi­
tion and create monopolies in 
violation of the Antitrust Acts. 
Such a preliminary inquiry and 
determination constitutes a most 
important supplement in carrying 
on the l•nblic policy which those 
acts are intended to vindicate. 

* * * 
3. "No authority is given to any 

individual to preRent his griev­
ances an<! the eommission is to 
interpose only in the interest of 
the public. * * * 

4. ''Counsel for the commi~~ion 
calls our attE>ntion to the opinion 
of the Circuit Court of Appeals for 
the Seventh Circuit, not yet re­
ported, Sears, Roebuck & Co., 
petitioners, against Federal Trade 
Commission, respondent. The 
practice there prohibited as unfair 
was extensive advertising con­
taining false and misleading state­
ments calculated to deceive all 
purcbaRers and to discredit all 
comp<->titors. It wa~~ clearly a 
method unfair to the publie gen­
erally.'' Ward, J., in Federal 
Trad« GommiBBion v. Gratz, May 

475 
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ANNOTATIONS, Sec. 5-Continned. 

'"UNFAIR METHODS OF COMPETITION'"-Con. 

14., 1919, 258 Feel. 314, 316, 317. 
(See ewe in thiR vol., p. 545, at pp. 
548, 549. 

5. ''In my opinion, Congress 
had in mind, in this legislation, 
the prevention of acts which 
amount to unfair competition at 
their very inception. In this 
manner the anti-trust law was 
supplemented. To make success­
ful eith"lr a eriminal prosecution 
or other liability under the Clay­
ton Act, it is necei'sary to find that 
a truRt or monopoly is created 
which re•ltrains trade. One act 
which may be an act of unfair 
competltion may, of itself, restrain 
trade and may do damage to u 
complainant. The Federal Trade 
Commission Act wa~ intended to 
reach such an unfair business 
method where the antitrust law 
could not do so. Of course, if all 
unfair acts were dealt with by the 
FE-deral Trade Commission, there 
would be no monopoly or trust 
created. It wa~ intended by sec­
tion 5 of the act to prevent prac­
tices or methods of business unfair 
to the public which, if not pre­
vented, would grow and create 
mtJnopolies, and thuH reHtrnin trade 
anrllessen competition." Manton, 
1., concurring in Be~rhnttt Packing 
Co. v. Federal Trade Commis.~oll, 
February 26, 1920, 264 Fed. 885, 
890. (See case in thi~ vol., p. 556, 
at p. 562.) 

G. "The words 'unfair method 
of mm petition' are not defined by 
the statute and their exact mean­
ing is in dispute. It is for the 
courts, not the commission, ulti­
mately to determine as a matter 
of law what they include. They 
are clearly inapplicable to prac­
tices never heretofore regarded 
as opposed to good morals because 
characterized by deception, bad 
faith, fraud, or oppression, or as 

against public~ policy because of 
th('ir dangerous t('ndency unduly 
to .himler competition or create 
monopoly. The Act was certainly 
not intended to fetter free and fair 
competition as commonly under· 
stood and practiced by honorable 
opponents in trade.'' McRey­
nolds, J., in F~deral Trade Com­
mi.ssion v. Gratz, June 7, 1920, 
253 U. S., 421, 427, 40 Sup. Ct. 
57:?, 575. (See case in this vol., 
p. 564, at p. 569.) 

7. "Instead of undertaking to 
define what practices should be 
deemed unfair, as had been done 
in earlier legislation, the Act left 
the determination to the commis­
sion. Experience with existing 
laws bad taught that definition, 
being necessarily rigid, would 
prove embarrassing and, if rigor­
ously applied, might involve great 
hardship. Methods of competi­
tion which would he unfair in one 
industry, under certain circum­
stances, might, when adopted in 
another industry, or even in the 
same industry under different cir­
cumstances, be entirely unobjec­
tionable. Furthormore, an enu­
meration, however comprehensive, 
of existing methods of unfair com· 
petition must necessarily soon 
prove incomplete, as with new con­
ditions eonHtantly arising novel un­
fair methods would be devised and 
developed. * * * Recogni7.ing 
that the question whether a 
method of eompetiti ve practice 
WIIB unfair would ordinarily de­
pend upon special facts, CongreBB 
in1posed upon the conunisAion the 
duty of finding the facts; and it 
declared that findings of fact so 
made (if duly supported by evi· 
dence) were to be taken as fiwtl. 
The question of whether the meth· 
od of competition pursued could. 
on those facts, reasonably he held 
by the commission to constitute 



FEDERAl, TRAOE ACT. 

an unfair method of rornpetition, 
being a question of law, was nec­
CBBarily left open to review by the 
court." Brandeis, J., diBBentiug 
in Federal Trade Commission v. 
Gratz, June 7, 1920, 253 U.S., 421, 
436,437, 40 Sup. Ct. 572, 578. (See 
cru<e in this vol., p. 564, nt pp. 575, 
576.) 

8. "The reason assigned by the 
Cirruit Court of Appeals for eo 
holding [that the order of the com­
misAiou must be set aside, because 
the commiBBion was 'without au­
thority to determine the merits of 
speciiic individual grievances'] 
was that the evidence failed to 
show that the prac·tice complained 
of (altho11gh acted on in individual 
casPs by respondents) had become 
their 'general practice.' But the 
power of the Federal Trade Com­
mission to prohibit an unfair 
methorl of eompetition found to 
have been used is not limited to 
cases where the praetice had be­
come general. What section 5 
declares unlawful is not unfair 
competition. That bad been un­
e.wful before. What that section 

made unlawful were 'unfair meth­
ode of competition'; that is, the 
method or means by which an 
Unfair end might be accomplished. 
The commission was directed to 
art, if it had reason to believe 
that an 'unfair method of compe­
tition in commerce has been, or 
ie being used.' The purpose of 
Congress was to prevent any un­
fair method which may have been 
~sed by any concern in competi­
tion from becoming its general 
~ractice. It was only by stopping 
lte use before it became a general 
P~ctice, that the apprehended 
eftect of an unfair method in sup­
~reeeing competition by destroy­
lllg rivals could he averted." 
!_~dais, J., diBSenting in Federal 
~ raae Commilsion v. Gratz, June 7, 
~920, 253 U. S. 421, 441, 40 Sup. 

t. 572, 579. (See case in this vol., 
p, 58f, at pp. 678, 679,) 

PRACTICES IN PARTICULAR CASES-·REPRES!I· 
lATIONS CALCULATED TO DECEIVE. 

9. "In the second paragraph of 
the order petitioner is commanded 
to cease selling sugar below cost. 
We find in the statute no intent 
on the part of Congress, even if it 
has the power, to restrain an owner 
of property from selling it at any 
priee that is acceptable to him, or 
from giving it away. But mani­
festly in making such a sale or gift 
the owner may put forward repre­
sentations and commit acts which 
have a capacity or a tendency to 
injure or to discredit competitors 
and to deceive purd1asers as to the 
real character of the transaction. 
That paragraph should therefore 
be modified by adding to it 'by 
means of or in connection with the 
representations prohibited in the 
first paragraph of this order, or 
similar representations'". Baker, 
J .. modifying as above, but other­
wise aflirming Commi&<ion 'a order 
in1 F. T. C. 163. Sears Roebuclc & 
Co. v. Federal Trade Commission, 
April 29, 1919, 258 Fed. 307, 312. 
(See case in this vol., p. 536, at p. 
542.) 

PRACTICES IN PARTICULAR CASES--FULL 
- LINE FORCING. 

10. "That the commiBBion did 
not find sufficient proof to sustain 
the second count in the complaint, 
viz, that the method of the re­
spondent found to he unfair vio­
lated section 3 of the Art of Octo her 
15, 1914, known as the Clayton 
Act, which makes unfair any con­
dition, agreement, or understand­
ing that may lessen competition or 
tend to create a monopoly shows 
that the method found to be un­
fair must have been unfair in cer­
tain individual transactions. And 
we diseover no evidence to support 
the finding in paragraph 2, tha.t 
the respondents 'adopted and 
practiced the policy of refusing to 
ftCI.lateel ties to thoilemerchante and 
dealers who wished to buy them 

477 
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PRACTICES IN PARTICULAR CASES-FULL UIIE 
FORCING-Continued. 

from them unleaa such merchants 
and dealers would also buy from 
them acorrespondingamountof jute 
bagging.' It ia the natural and 
prevailing custom in the trade to 
sell ties and bagging together, just 
as one ·witness testified it ia to sell 
cups and saucers together. Such 
evidence as there ia of a refusal to 
sell is a refusal to sell at all to cer­
tain persons with whom the re­
epondentB had previous unsatis­
factory relations and a refusal to 
~~ell ties without bagging at the 
opening of the market in 1916 and 
1917 when there was fear that 
owing to scarcity of ties and the 
prospect of large crops, the mar­
keting of the cotton crop might be 
endangered by speculators creat­
ing a comer in ties." Ward, J., 
reversing Commission 'e order in 
1 F. T. C. 249. Federal Trade Com­
mission v. Gratz, 258 Fed. 314, 317. 
(See caBe in this vol., p. 545, at pp. 
048, 549.) 

11. "The complaint contains no 
intimation that Warren, Jones & 
Gratz did not properly obtain their 
tie~ and bagging as merchants UBU­

ally do; the amount controlled by 
them ia not stated, nor is it alleged 
that they held a monopoly of 
either ties or bagging or had abil­
ity, purpose, or intent to acquire 
one. So far as appears, acting in­
dependently, they undertook to 
eell their lawfully acquired prop­
erty in the ordinary course, with­
out deception, misrepresentation, 
or oppression, and at fair prices, to 
purchasers willing to take it upon 
teriDB openly announced. 

12. "Nothing ia alleged which 
would justify the condusion that 
the public BUffered injury or that 
competitors bad reuonable ground 
for complaint. .All question of 
monopoly or combination being 
eut of the way, a private merchant, 

acting with entire good faith, may 
properly refuse to sell except in 
conjunction, such closely associ­
ated articles as ties and bagging. 
If real competition is to continue, 
the right of the individual to exer­
d~e reasonable discretion in re­
Rpect of his own business methods 
must be preserved. United 
States v. Colgate, 250 U. S. 300; 
United States v. A. Schrader'& Son, 
Inc. (Mar. 1, 1920), 252 U. S. 85. 

13. "The first count of the ('Om· 
plaint fails to show any unfair 
method of competition practiced 
by respondents and the order 
based thereon was improvident." 
McReynolds, J., affirming decision 
of lower court, in Ji'ederal Trade 
Commiaaion v. Gratz, June 7, 1920, 
253 U. 8., 421, 428, 40 Sup. Ct. 
572, 575. (See ease in this vol., p. 
56·!, at p. 570.) 

Brandeis, J. dissenting, at PP· 
438-441. (See case in this vol., 
p. 564, at pp. 576--578.) 

14. "It is obvious that the im­
position of such a condition [that 
the purchaser of ties must aleo 
purchase bagging] is not neces­
sarily and universally an unfBir 
method, but that it may be BUCh . 

und<>.r some circumstances i.a 
equally clear. Under the usual 
conditione of competitive trade 
the practice might be wholly un­
objectionable. But the history of 
combinations has shown that what 
one may do with impunity maY 
have intolerable results when 
done by several in cooperation. 
Similarly what approximatelY' 
equal individual traders may do 
in honorable rivalry may result in 
grave injustice and public in· 
jury if done by a groat corpo~ 
tion in a particular field of bust· 
neBB which it is able to dominate­
In other words, a method of coiJl· 
petition fair &moug equals fliAY' 
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be very unfair if applied where 
there is inequality of resources. 
* * • 

15. "The following facts found 
by the commission and which the 
Circuit Court of Appeals held were 
supported by sufficient evidence, 
show that the conditions in the 
cotton, tie and bagging tmde 
were in 1918 such that the Fed­
eral Trade Commission could 
reasonably find that the tying 
clause here in question was an 
unfair method of competition. 
* * * By virtue of tl\eir sell­
ing agency for the Carnegie Co., 
Warren, Jones & Gratz held a 
dominating and controlling posi­
tion in the sale and distribution 
of cotton ties in the entire cotton­
growing section of the country 
and thereby it was in a position 
to force would-be purchasers of 
ties to also buy from them bagging 
manufactured by the American 
Manufacturing Co. A great many 
merchants, jobbers, and dealers in 
bagging and ties throughout the 
cotton-growing States were many 
times unable to procure ties from 
any other firm than Warren, 
Jones & Gmtz. In many in­
lltancea Warren, Jones & Grat1. 
refused to sell ties unless the pur­
chaser would also buy from them 
a corresponding an\Ount of bag­
ging, and such purchasers were 
oftentimes compelled to buy from 
them bagging manufactured by 
~e American Manufacturing Co. 
ln order to procure a sufficient 
8Upply of steel ties. 

16. "These are conditions clOBely 
l'e8embling those under which 
:full line forcing,' 'exclusive deal­
lng requirements,' or 'shutting off 
lkla.terials, supplies, or machines 
frotn competitors'-well-known 
tnethods of competition-have 
been held to be unfair when 
Practiced by concerns holding 
!_ ~repondera.nt position in the 
~e." 

PRACTICES IN PARTICULAR CASES-FREE 
GOODS AS AN INDUCEMENT TO PURCHASE. 

17. CommiBBion's order in Ward 
Baking Co. case, 1 F. T. C. 388,: 
reversed in Ward Baking Co. v. ' 
Federal Trade Commission, Feb­
ruary 26, 1920, 264 Fed. 330, on 
ground that interstate commerce 
not involved. See digest of case, 
infra, pars. 25, 26. (See case at 
pp. 550-552 of tlus vol.) 

PRACTICES IN PARTICULAR CASEs-CRATUITIIS 
TO CUSTOMERS TO INDUCE PURCHASES. 

18. Where the commiBBion found 
that respondent had been "lav-
ishly giving gratuities such aa 
luncheons, cigars, meals, theater 
tickets, and entertainment to 
employees of customers as an in­
ducement to influence their em­
ployers to purchase or to contract 
to purchase from the said respond­
ent" its various products, with­
out other considemtion therefor, 
and held such methode of com­
petition unfair and in violation 
of section 5, and the Court, ex­
amining the evidence to see 
whe-ther the CommiSBion'e find­
ings were supported by the testi­
mony or not, found "that the 
officers of the company in the 
year 1918 did entertain at the 
company's expense both custom­
ers and employees of customers; 
and that the salesmen down to 
May 1 were employed on a salary 
or on a salary and commission 
basis and were allowed to charge 
in their monthly accounts rea­
sonable lump sums for entertain­
ment. After May 1 they were on 
P commiSBion basis only, and any 
entertainment given by them wa.a 
given at their own expense," 
a charge in the complaint of giv­
ing valuable presents and sums of 
money having been abandoned 
by the CommiBBion, held, in New 
Jersey Asbestos Oo. v. Federal 
'1'rade Commission, February 6, 
1920, 264 Fed. 509, reversing the 
order of the Oommi1111ion in 1 F. T .0. 
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ANNOTATIONS, See. 5-Contlnued. 

PRACTICES 1M PARTICULAR CASE5-CRATUITIF.S 
TO CUSTOMERS TO INDUCF. PURCHASES-Con. 

472 on the basis of the decision of 
the lower court in the Gratz case 
(see pp. 545-549 of this vol.), that 
the matter was one not so affecting 
the public as to be within the 
jurisdiction of the Commission. 
(See case at pp. 553-556 of 
this vol.) 

PRACTICES IN PARTICULAR CASES-RESALE 
PRICE MAINTENANCE. 

19. Where it appeared, among 
other things, that respondent 
adopted a resale price maintenance 
policy by advising those with 
whom it dealt, that it would not 
~~ell to any one failing to observe 
the resale priers suggested by it, 
or to any dealer in its chain of 
distribution selling to a distributor 
failing to observe suggested ro~alo 
prices, but where it did not appear 
that there were any express con­
tracts between tho respondent and 
any of its distributors, held, in 
Beechnut Packing Co. v. Federal 
Track Commission, Feb. 26, 1920, 
264 Fed.885 (pp.556--564 ofthis vol­
ume) reversing the Commission's 
order in the Bm:hnut Packing Co. 
case, 1. F. T. C. 516, that the Com­
mission's conclmdons that the 
methods of competition in the easo 
in question were unfair, could not 
be suetainod in the face of the 
decision in United States v. Colgate 
Co., 260 U. 8. 300.1 

the Government as parens patriae, 
are to exercise their eommon 
sense, as informed by their knowl­
edge of the gonera.I idea of unfair 
trade at common law, and stop all 
those trade practices that have a 
capacity or a tendency to injure 
competitors directly or through 
deception of purchasers, quite 
irrespective of whether the specific 
practices in question have yet 
been denounced in common-law 
cases. But the restraining order 
of the commissioners is merely 
provisional. The trader is entitled 
to his day in court, and th~>n the 
same principles and tests that 
have been applied under the com­
mon law or under statutes of the 
kind hereinbefore recited, are 
expected by Congress to control." 
Baker, J., in Sears Roebuck&: Co. 
v. Federal Trade Commis&ion,April 
29, 1919, 258 Fed. 307, 311. (See 
case in this vol., p. 536, at p. 541.) 

21. " * * * tho act undertook 
to preserve com petition through 
supervisory action of the commie· 
eion. The potency of accom­
plished facts had already been 
demonstrated. The task of the 
commission was to proteC't com· 
petitive business from further in­
roads by monopoly. It was to be 
ever vigilant. If it discovered 
that any business concern had 
used any practice which would be 
likely to result in public injury­
because in its nature it would tend 
to aid or develop into a restraint 

AD•INISTRATION. of trade-the commission was 
20. "On the face of this statute directed to intervene before anY 

the legislative intent is apparent. act should be done or condition 
Commissione!'l! are not required to arise violative of the anti-trust act· 
aver and prove that any competi- And it should do this by filing 11 

tor hu been damaged or that any complaint with a view to a thor­
purchaser has heen deceived. ough investigation; and, if need 
The commissioners, representing Le, the issue of an order. Its artioU 

' Blrt 1rte UJJlled Btattls v. BohracUr'l Scm, I'M., Mar. 1, 1920, 2112 v. S. 
16, cUstiDguisblD( Colgate case trom Dr. llllea's Medical Co. ca~e. 
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was to he prophylactic. Its pur­
pose in respect to restraint of 
trade was preventive of diseased 
conditions, not cure." Brandeis, 
J., dissenting in Federal Trade Com­
mission v. Gratz, June 7, 1920, 
253 U. S. 421, 435, 40 Sup. Ct. 
572, 577 (see case in this vol., p. 
564, at p. 574). 

CONSTJTUTIONALin. 

22. "But such a construction of 
section 5 [one not construing the 
words ''unfair methods of com peti· 
tion" to embrace no more than 
acts which, on September 26, 1914, 
when Congress spoke, were identi­
fiable as acts of unfair trade then 
condemned by the common law 
as expressed in prior cases] accord­
ing to petitioner's urge, brings 
about an unconstitutional delega­
tion of legislative and judicial 
power to the commission. Grants 
of similar authority to administra­
tive officers and bodies have not 
been found repugnant to the 
Constitution. [Citing cases.] 

23. "With the increasing com­
plexity of human activities many 
situations arise whore govern­
mental control can be secured 
only by the 'board' or 'commission' 
form of legislation. In such in­
stances Congress declares the pub­
lic policy, fixes the general prin­
ciples that are to control, and 
charges the administrative body 
with the duty of ascertaining 
within particular fields from time 
to time the facts which bring into 
play the principles established by 
Congress. Though the action of 
the commission in finding the facts 
and declaring them to be specific 
offenses of thu character embraced 
within the general definition by 
Congress may be deemed to be 
quasi legislative, it ie only so in 
the sense that it converts the ac­
tllal legislation from a static into 
a dynamic condition. But the 

186395°--20----81 

converter is not the electricity. 
And though the action of the com­
mission in ordering desistance 
may be counted quasi judicial on 
account of its form, with respect 
to power it is not judicial, because 
a. judicial determination is only 
that which is embodied in a judg­
ment or decree of a court and en­
forceable by execution or other 
writ of the court." Baker, J., in 
Sears Roebuck & Co. v. Federal 
Trade Comm·ission, April 26, 1919, 
258 Fed. 307, 311. (See case in 
this vol., p. 536, at p. 542.). 

"TO THE INTEREST OF THE PU8UC•-JSSUANCI 
OF ORDEIS AFTER PRACTICE ABANDONED. 

24. "Petitioner insists that the 
injunctional order was improvi-
dently issued because, before the 
complaint was filed and the hear­
ing had, petitioner had discon­
tinued the methods in question 
and, as stated in its answer, had no 
intention of resuming them. For 
example, no sugar offers of the 
character assailed were made after 
August, 1917. But respondent 
was required to find from all the 
evidence before it what was the 
real nature of petitioner's attitude. 
It was permissible for respondent 
to take judicial notice of the Gov­
ernment's war-time control of 
sugar sales and consumption. It 
was also proper to note that peti­
tioner was contending (and still 
contends) that the Act is void for 
indefiniteness, that the Act is un­
constitutional, and that the Act, 
even if valid, under any proper 
construction, has not been in­
fringed by petitioner's practice~~. 
* * * no assurance is in sight 
that petitioner, if it could shake • 
respondent's hand from its shoul­
der, would not continue its former 
course." Baker, J., in Searl Ro• 
bud: &; Co. v. Federal Trade Com. 
musion, 258 Fed. 307-310. (See 
case in this vol., p. 636, at p. MO.) 
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ANNOTATIONS, See. 5--Continued. 

INTERSTATE COMMERCE.• 

25. Where "it appeared from 
the testimony that the respondent 
transported tho bread in question 
in its own wagons from Fall River, 
Mass., to Tiverton and Stone 
Bridge, R. 1., their wagonA calling 
at the retail stores in those places 
and their drivers then and there 
selling the respondent's bread to 
such storekeepers as wanted to 
buy, and then and there deliver­
ing additional bread gratis to the 
purchasers," held, on basis of de­
cision in Wagner v. City of Coving­
ton, December 8, 1919, 251 U. S. 
95, that interstate commerce was 
not involved, and that the Com­
mission therefore had no jurisdic­
tion to hold unfair the giving of 
bread gratis under the circum­
stances con,•erncd. Ward Baking 
Co. v. Federal Trade Commission, 
February 26, 1920, 264 Fed. 330 
(See case at pp. 550-552 of this 
vol.), reversing Commission's order 
in 1 F. T. C. 388. 

The Court stated at page 331 
(p. 551 of this vol.): 

26. "Doubtless bread sold in 
MaseachuAetts to be delivered to 
the purchaser in Rhode Island 
would be interstate commerce, but 
thatisnotthiscase. Moreover, the 
commission is not finding the act 
of transportation from MasAachu­
setts to Rhode Island unfair, hut 
the method of local sales made in 
Rhode Island. If the respondent 
had its own stores in Rhode Island 
and carried to them from Massachu­
setts bread to be there sold, this 

• method of selling could not be 
considered interstate commerce." 

insufficient to show unfair com· 
petition within the proper mean· 
ing of these words, there is no 
foundation for an order to desist 
-the thing which may be pro­
hibited is the method of compe· 
tition specified in the complaint. 
Such an order should follow the 
complaint; otherwiseitisimprovi­
dent and, when challenged, will be 
annulled by the court." 

28. "The complaint contains no 
intimation that Warren, Jones & 
Gratz did not properly obtain their 
ties and bagging as merchants usu· 
o.lly do; the amount controlled by 
them is not stated; nor is it alleged 
that they held a monopoly of 
either ties or bagging or had abil­
ity, purpose, or intent to acquire 
one .. So far as appears, acting in­
dependently, they undertook to 
sell their lawfully acquired prop­
erty in the ordinary course, with­
out deception, misrepresentation, 
or opprCBBion, and at fair prires, to 
purchasers willing to take it upon 
terms openly announced. 

29. "Nothing is alleged which 
would justify the conclusion that 
the public suffered injury or that 
competitors had reasonable ground 
for complaint. * * * 

30. "The first count of the com· 
plaint fails to show any unfair 
method of competition practiced 
by respondents and the order based 
thereon was improvident." Mc­
Reynolds, J., in Federal Trade Com­
mi8sion v. Gratz, June 7, 1920, 253 
U. S. 421, 427-429, 40 Sup. Ct. 
572, 574, 575. (See case in this 
vol., p. 564, at pp. 569, 570.) 

IIITULOCUlOIT ORDEIIIOT IEYIEWAILt 
PLEAD INC. 31. In complaint No. 29, Ft!fleral 

27. "If, when liberally con- Tradt Commiuion v. The Nulorno­
atrued, the complaint is plainly line Co. 2 !see 1 F. T. C. 400), the 

• Ou Interstate commer~f'. He<' nl&o post, par&. 33-44 (pp. 484-486). and 
annotation& to Clayton Ac·t, par~. 3:!-311 (p. 1100). 

• A mor~ complete report of this case will appear In the next volume 
Of the COIDIIIiealoD'I decJ&Iolll. 
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United States Circuit Court of Ap- takin~ to paee upon the validity of 
peals of the Second Circuit, sitting a patent which under the law the 
in New York City, refused on Commission had no rig-ht to do. 
August 16, 1918, to interfere with The Court, however, decided the 
the Commission in the taking of order of the Commission requiring 
testimony. the taking of te~~timony was inter-

32_ The respondent contended locutory and for this reason refused 
that the Commission was under- I to interfere. 

Sec. 6. FURTHER POWERS. 

SEc. 6. That the commission shall also have power-

483 

( a) To gather and compile information concerning, To .J:athe~ and . . . . . . compile lnforma-
:md to mvestJ~ate from ttme to time the orgamzatwn, tion, and to in-

• c. v e s t i gate wlth 
busmess, conduet, practices, and management of any cor- reforenc·e to o~-

• · gam1.at10n, busi-
poratwn e.ngaged in commerce, excepting banks and com- ness, .etc., of cor-

- -- - poratwn~. except 
mon carriers subject to the Aet to regulate commerce, and bank• aud oom-
• • • mon t·arners. 
Its relatiOn to other corporations and to indi vHlnals, as.c;o-
ciations, and partnerships. 

(b) To require by O'eneral or special orders corJ)Ora- To requi~ ~~~-
' I"> ' nual or speCial 

tions en(l'a()'ed in commerce excepting banks and com- repor!• from cor-
o e ' ' ' porat10ns, except 

mon carriers sub]'ect to the Act to regulate commerce or hanks ""~ com-
L ' ' mon carr~en. 

any class of them, or any of them, respectively, to file 
with the commission in !';Ueh form as the commission may 
prescribe annual or special, or both annual and special, 
reports or answers in writing to specific questions, fur­
nishing to tlw commission such information as it may 
require as to the organization, business, conduct, prac­
tices, management, and relation to other corporations, 
partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such re-b Sur~ ~epomh to 

e nnuet· oat , or 
ports and answers shall he made under oath, or otherwise, 0fi 1thderwhi~e, and 

e w1t 111 mch 
as the commission may prescribe, and shall be fil<'rl with reasonable period as c om m i BBion 
the commission within such reasonable period as the com- may prescribe. 
mission may prescribe, unless additional time be granted 
in any case by the commission. 

(c) 'Whenever a final decree has been entered against 
1
Ttoh lnveatigate, 

e e r on own 
any defendant corporation in any suit broufrht by the ln~tiative or ap-
t . '"' plHatwn of At-
Jmted States to prevent and restrain any violation of the t 0 r ney General, 

• o b s e r v a nee of 
antltrust Acts, to make investigation, upon its own initia- tftnaid de<d·ree en-. . ere un er antl-
hve, of the manner in which the decree has been or is trust acts. 
being carried out, and upon the application of the At-
~rney General it shall be its duty to make such investiga- , 
bon. It shall transmit to the Attorney General a report nJd?nisr :~t~~~~ 
embodying its findings and recommendations as a result 111:';'~~~~a!~'G.~ 
of any such investigation, and the report shall be made era!. · 
Public in the discretion of the commission. 
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See. 6. FURTHER POWERS-Continued. 

o!o d1t;':'Jft~~ (d) Upon the rlirection of the President or either 
~resi<lent oriJouse of C'ongrrss to investitrate and report the facts re-ttther House, a). I"> 

Ie~red . violation• latin" to any alleO"ed violations of the antitrust Acts by of antitrust act•. I"> 1::> 

any COI'poration. 
an~o m!~!·~;~~~\~ (e) Upon the npplication of the Attorney General to 
m • n. dation•, on in w•sti <rate and rna ke recommendations for the readJ'ust-•rri•catwn of At· t-o, 

torney _General, ment of the business of any corporation alleged to be for readJUHtment · 
of bu'i~""" of a!- violatincr the antitrust Acts in orrler that the corporation Jeged vwlator ()f '"' 
antitrust act•. may therenfier maintain its organization, management, 

anrl conduct of business in accordance with law . 
. To m~ke pub- (f) To make public from time to time such portions of 

he, aH 1t deems 
eixpedit•,nt, fpo r. the information obtained by it hereunder, except trade 
t ons o m orma-
tion obtained. secrets and names of customers, as it shall deem expedient 

Tocmakerepotrta in the public interest; and to mnke annual and special 
to ~ongress, ()-
gether with _roc- reports to the ConO'ress and to submit therewith recom-
omJnendatwna M 

for new legisla- mendations for additional legislation; and to provide for 
tlon. h } ]' ' f ' l l · · ' h f To provide fort e pu ) ICatlon o 1ts reports am ( CClSWns m sue orro 
publication of ils l b b ] 1 f Ll' • f report• and d~- anc manner as may e est IH aptec or pnu IC 111 orma-
cisions. tion and use. 

To c·laH•I!y cor- (g) From time to time to c.lnssify corporations and to 
p o r a t wns, anrl · . • 
makP rule& .and make rnleS and l'e~Ul!ltlOilS for the purpose Of CUrrying rpgulatlons w<·f. • • , 
oe11ta1 to aomin- out the pronswns of t.h1s Act. 
istration of Ac·t. "' . . . . .• 

To tnveBtigate (h) 1 o mvest.Jgate, from tune to time, trade con<htwns 
foreign trade con- • .J • 1 f · t ' h · t' r!ition• involving m anu w1t 1 orNgn conn rtes w ere associa IOns, com-
foreign trade M 1 • t · t · f f t h t uniterl states. r~- tHnn wns, or prae Ices o manu ac urers, mere an s, or 
r,!!!"~rwi~ ~~~:traders, or other conditions, may affect the foreign trade 
ommendation• f th TT 't l St t 1 t ..._ t C t} demed advisable. o c t. m er , a es, an< o repo1 L o ongress wreon, 

with such reeommendations as it deems acl,·isable. 

'MANUFACTURE" OR • PRODUCTION," DIS TIM· 
CUISHED fROM "COMMERCE"--ASAFFECTINC 
RIGHT TO INVESTIGATE CONCERN UNDER 
CLAUSE A.' 

conclusion as to the price it should 
pay for said prorluct; that no com­
plaint of unfair competition bad 
been made B.j.,>"&inst the manufac-

33. Where it appeared that the turer concerned: that no such ale­
Commission, at the request of the ment, furthermore, wBB in any wa'/ 
Navy Department, undertook to involved in the case and that no­
make an investi~,ration to BBcertain where had it heen made to appear 
costs of production of a patPnted that the defendant WBB "engaged 
product, in the manuf:wture of in interstate commerce in anY 
which certain secret processes were other way than any other corpor&­
aii!O involved; that the purpOI'Ie of tion or any r.itizen may be 110 en· 
said investigation wBB to furnish gaged, by making one or more 
the Navy Department with infor- shipments of manufaetured good8 

mation to enable it to come to a from one State into another.'' 
1 On Interstate commerce, aee also antll, paM'!. 211, 26 (p. f82) aAd 

annotations to Clayton Act, pan. 32-811 (p. 1100). 
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Held in UniWi St(lt.u v. Basic 
Producta Co.,· Sept. !J, l!lJ9, 260 
Fed. 472; that such investigation, 
under the circumstarwes involved, 
was he yond the powers of the Com· 
miB!lion. 

The court stated, inter alia 
(p. 481): 

34. "* * * investigation un­
der subdivision (a), section 6, is 
limited to corporations engaged in 
interstate commerce. The defend­
aut is eugaged in manufacture. 

35. ''A comprehensive consider­
ation of the lack of constitutional 
authority over industry is found iu 
the language of Mr. JustiC"e Lamar, 
whp delivered the opiniou of the 
court in Kiddv. Pearson, 128 U. S. 
1, 20, 21, 9 Sup. Ct. 6, 10 (3::! L. Ed. 
346), as follows: 

same thing. The result would be 
that Congress would be invested 
to the exclusion of the States, with 
the power to regulate, not only 
manufactures, but also agricul­
ture, horticulture, stock raising, 
domestic fisheries, mmmg-in 
short, every branch of human in­
dustry. For is there one of them 
that does not contemplate, more 
or less clearly, an interAtate or 
foreign market * * *.' " 
"MANUFACTURE" OR "PRODUCTION" AS DIS. 

TINCUJSHED FROM "COMMERCE"-AS A FFECr 
INC RIGHT TO DEMAND REPORTS UNDEI 
CLAUSE B. 

37. " The plain tiff is a corpora­
tion engaged in the mining, pro­
duction, and sale of bituminous 
coal. It owns and operateH mines 
in Kentucky and Ohio. Prac­
tically all of the coal mined in 
Kentucky and about one·half of 

36. " 'No diHtinction is more the coal mined in Ohio is shipped 
Popular to the common mind or to points without thO<le State~, and 
more clearly expre~sed in econ- the remainder of that mined in 
omic or political literature than Ohio to point.~ in that State. On 
that between manufacture and January 31, 1920, the defendant 
commerce. Manufacture is a commi~sion served upon a large 
transformation-the fashioning of number of coal-mining corpora­
raw materials into a change of tions, including the plaintiff, an 
form for use. The functions of order requiring them to report 
~ommerce are different. The buy- 'monthly cost~ of production and 
lng and selling and the transpor- other data, as set out in specifiea· 
tation incidental thereto consti- tion accompanying the order,' 
tute commerce; and the regulation * * *." No que~tion of unfair 
of commerce in the constitutional competition was involved, but 
fense embraces the regulation at defendant ''assorts that such in­
least of such tra.nAportation. formation is sought for a lawful 
* * * If it be held that the purpose within the scope of the 
tenn includes the regulation of all powers conferred upon the defend­
euch manufactures as are in- ant by section 6 of the said com­
tended to be the subject of com- mission act." Held, that under 
~erda! tranHactions in the future, the circumstances the commission 
lt is UnposHible to deny that it hnd no right to demand such a 
~ould also include all productive re.10rt. Maynard Coal Co. v. Fed­
Industries that contemplate the I rral Trade Cornmiuion,2 April 19, 

1 
The <'ase came up on a petition tor a writ of mandamus against the 

company filed by the Attorney General at the request of the CommlsMion. 
~murrer to the answer of defendant waN overruled and the petition 
~~fused. In connection wltb thlll eue see third paragraph of footnote to 
~era! Trade Commission Act on pp. 467, 468. 

Granting temporary Injunction against the Commission. In connection 
:lth tble case aee third p&raK1·upb of footnote to ll'eder&l 'frade CowwlMslon 

et on pp. 467' 46&. 
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ANNOTATIONS, See. 6-Continued. 

"MANUFACTURE" OR "PRODUCTION" AS DIS· 
TINGUISHED FROM "COMMERCEH-AS AFFECT" 
lNG RIGHT TO DEMAND IEPOITS UNDER 
CLAUSE 8-Continued. 

1920, Supreme Court of the Dis­
trict of Columbia. 

The court stated ·inter alia: 

38. "* * * the commission 
in its answer 'denies that the plain­
tiff has the right to segregate ita 
business and to say that part of its 
bu~iness is interstate and part is 
intr~tate, but in order to ascer­
tain if defendant is engaged in 
commerce the courts will look to 
the entire business traru~actionA of 
the plaintiff, and if any part of it~ 
business is intrastate and a. part 
interstate and the wh9le bu:;iness 
is conducted under one organiza­
tion as is set forth and admitted 
in the plaintiff's bill, then the 
defendant insists that the plain­
tiff, considering its business as a 
whole (is engaged in) interstate 
commerce and the defendant has 
the right to ask the information 
110ught.' 

39. "And the information sought 
in thiR case is such as would apply 
as well to a corporation whose 
business w~ wholly intrastate as 
to the plaintiff. The defendant 
unqtWNt.ionably is demanding in­
formation as to intrastate com­
merce and as to coal production, 
and frankly a.BbOrts the right t<1 
do so. 

40. "That there is a radical dis­
tinction between production and 
commerce is clear. (Also quot­
ing that part of Kidd v. Pearson, 
128 U. 8. 1, 20, quoted in United 
Statu v. Basic Products Co., supra 
(par. 36, p. 485).]" 

41. " In the case of a corpora­
tion doin'l' a wholly intra.•tate 
busine&l could it be i.Wd that 

Congre~s had any vi~<itorial power 
under the comrner•·e dau~e of the 
Constitution of tht> United States? 
Clearly it has not. The fact that 
it happens to be the ~a me corpora­
tion in this inHtance which mines 
and ships the coal doe~ not give 
Congress any greater power~ to 
regulate production to the intra­
state commerce oi such corpora.­
tJ.On. The Yi~itorial power of 
Congre~s iH limited to that part of 
the bu~ine~~ over which it has 
control, and which under the Con­
stitution it has the power to regu­
late." 

42. ·'The power claimed Ly \the 
cornmi~~ion is vast and uu prece­
dented. The mere fact that a 
corporation engaged in mining 
ship~ a portion of its product to 
other States docs not. subject its 
bmri.ness of production or its intra· 
state commerce to the powers of 
Congress * * *." 

43. ''The corporations referred 
to in the act are, by its terms, 
limited to those engaged in 'com· 
merce' ~defined in the act, and 
all the power~ vested in the com­
miM~ion should be, and it seems 
may be, construed with this lim· 
ita.tion. But the commi&~ion has 
undr•rtaken to construe the net 
otherwiHe, and to take steps under 
its construction of the act to re­
quire information and reports not 
relating to interstate commer.ce, 
but r!'lating chiefly or wholly to 
production, and under its order 
the information which it has the 
power to demand can not be sep­
arated from that over which it has 
no control * * *. 

44. ''It follows, therefore, that 
the commission can not compel 
the making of the report~' which it 
ha.~ demanded of the vlaiutiff." 
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See. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS. 
COMMISSION AS MASTER IN CHANCERY. 

SEc. 7. That in any suit in equity brought by or under oourt may re-
. . ; . r .. - Ruit to Com-

the chrectiOn of the Attomey General as pronded m the mi '•ion. 
antitrust Acts, the court may, upon the conclusion of the 
testimony therein, if it shall be then of opinion that the 
complainant is entitled to relief, refer said suit to the Tdo ••eertaln 

an report an av-
commission, as a master in chancery, to ascertain and propriate form 

. f f d h . Th of decree. report an appropnate orm o ecree t erem. e com-
mission shall proce_ed upon such notice to the parties and Oommlaslon to 

. proceed on no-
under such rules of procedure as the court may prescnbe. tice to parti"" 

. . . ' and as prescribe.! 
and upon the commg m of such report such exceptwns hr court. Excep-

b fil d d l d . h d . l . h t10ns. Proceed-may e e an sue 1 procee mgs a m re atwn t ereto ing~ u In other 
• • equ1ty cauoeo. 

as upon the report of a master m other eqmty causes, but 
the court may adopt or reJ'ect such report, in whole or in dcoturt ml•Y • a op or rP t!Ct 

Part and enter such decree as the nature of the case mav .-eP?rt in whole ' " or m part. 
~n its judgment require. 

1'HAT IN ANY SUIT • • • THE COURT MAT, 
• • • REFER SAID SUIT TO THE COMMIS­
SION AS A MASTER IN CHANCERY." ETC. 

45. Above poBBibility called to 
the attention of the court, but 

8\lCh course not considered neces­
sary under the circumstances of 
the case in United States v. Bast­
man Kadalc Co., Aug. 24, 1915, 226 
Fed. 62. 81. 

See. 8. COOPERATION OF OTHER DEPARTMENTS AND 
BUREAUS. 

SEc. 8. That the several departments and bureaus of hTo dturnhh, 
w en irected bv 

the Government when directed by the President shall fur-President, rer:. 
. . . . ords, papers, ami 

msh the comnusswn, upon 1ts request, all records, papers, information, an<l 
, , · to detail offidals 

and in formation in their possessiOn relatmg to any corpo- and employees. 
ration subject to any of the provisions of this Act, and 
shall detail from time to time such officials and employees 
to the commission as he may direct. 

Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN· 
DAMUS TO ENFORCE OBEDIENCE TO ACT. 

SEc 9 That for the purposes of this Act the commis- Commlsalon to • • have ac< ess to 
sion or its duly authorized agent or agents shall at all documentary •vi-' ' dence and right 
reasonable times have access to, for the purpose of ex- to copy same. 

amination, and the right to eopy any documentary evi-
dence of any corporation being investigated or proceeded 
against· and the commission shall hwe power to require May require at. · , , . • tl'ndance of wit· 
by supmna the attend·mce and testimony of witnesses and ........ and pro. ' duct! on of e y I . 
the production of all such documentary evidence relating dence. 
to any matter under investigation. July member of the 
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Sec. 9. EVIDENCE. WITNESSES TESTIMONY. MAN­
DAMUS TO ENFORCE OBEDIENCE TO ACT-Uon1 tnuPd. 

sub P 0'! "a • ·commission may siun sub1)amas and members and ex-oath•, atllrma· "" o • ' 
t_ions, e!'amina· aminers of the commission may administer oaths and af-
twn o( WltfU:S~efl. 

Rrcrption or evi· firmations examine witnesses and receive evidence. dence. ' ' 
Witnes!lt'8 and Such attendance of witnesses, and the production of 

evid•nce may be h d t 'd · b · d f required rromSUC ocumen ary evi ence, may e reqmre rom any 
t~i~el ~~~! in place in the United States, at a.ny designated place of 

o i •obedience hearing. And in case of disobedit>nce to a subpc:enu the 
to a subpullla. . . . k h . d f f h lT . d Commission may comnnsswn may mvo e t e ai o any court o t e mte 
invoke aid of any , . · • h d 1 · f 't United statesStatesmreqlllrmgt eatten unceanc tt>st1monyo Wl-
cuurt. d l d . f d . 1 - nesses an t 1e pro uctwn o ocumentnry eVl( enee. 

In ca•e ot co_n- Any of the district court<> of the United States within tumacy or dJS· 
obendlence otthe jurisdiction of which such inquiry is enrriml on may, sullp11ma, ariJ' d1s- • 
t r i ~ t c·ourt _in in cnse of contumacy or refusal to obey a subp~ena Issued 
j u r 1 N<ticliou In· 

volvecl nu&y order w ttny corporation or other person issue an order requir-obediellt'e. ' 
ing such corporation or other person to appear before the 
commission, or to produce documentnry evidence if so 

Dloob•dlenceordered, or to give evidence touching the matter in ques-
therearter pun· . . 
ltihable a• con- tlon; and any failure to obey such order of the court may 
tempt. be punished by sueh court as a contempt thereof. 

01~t';.r~t~o'::'r~~00':: Upon the application of the Attorney General of the 
~f1~;;.~a~~~~r~fUnited States, at the request of the commission, the dis­
to enforce com· trict courts of the United States shall have J·urisdiction pllance wltb Act. 

to i~sue writs of mandamus commanding any person or 
corporation to comply with the provisions of this Act or 
any order of the commission made in pursunnce thereof. 

com m t• •ton The commission may order testimony to be taken by may order depo-
:ia!r~~ na at any deposition in any proceeding or investigation pending 

under this Act at any stuge of such proceeuing or investi· 

b:Ua
1
y b• tak•n !!ntion. Such depositions may be taken ·before any person e o r e pen;oon £7 

d••lK:nat•d by designated by the commission and having power to ad-comm• .. lon. 
T .. tlmony to minister oaths. Such testimony shall be reduced to writ-

b• .reduced to ing by the person taking the deposition or under his di-wnuna. etc. ' 
rection, and shall then be subscribed by the deponent. 

Ap
1
pearanred. Any person may be compelled to appear and depose and teot mony, an · 

prodm·tionof evi- to pro<luce docmnentary evidence in the same manner as d•nce may be 
cornpeUed u in witnesses may be compelled to appear and tf'stify and prO<,ee<h ntr be! or• 
Comml•sion. produce documentary evidence before the commission 11.5 

hereinbefore provided . 
.. :; ~ "p':id'";!; Witnesses summoned before the commission shall be 
~k~ 11"!'d 1c~at~~ paid the same fef'S and milenge that are paid witnesses in 
rourt•. the courts of the United States, and witnesses whose dep-

ositions are taken and the persons taking the same shall 
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severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 
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No person shall be excused from attendin{)' and testify- Incrfmfnatin!!' 
o testimOIIY or evi-

ing or from producing documentnry evidence before the rleuce no excuse for fa 1 l u r e to 
commission or in obedience to the subpama of the com- tde•tify or pro-uce. 
mission on the ground or for the reason that the testi-
mony or evidence, documentary or otherwise, required of 
him may tend to criminate him or subject him to a pen-
alty or forfeiture. But no natural person shall be prose- P•~~tn ~:.\~~~~ 
euted or subJ"ected to any penalty or forfeiture for or on be_ prosecuted . With respect to 
account of any transaction, matter, or thing concerning matters involved. 
which he may testify, or produce evidence, documentary 
or otherwise, before the commission in obedience to a sub-
puma issued by it: Provided, That no natm·a I person so P ·-~ i u r Y ex-cepte .... 
testifying shall be exempt from prosecution and punish-
ment for perjury committed in so testifying. 

Sec. 10. PENALTIES. 

SEc. 10. That any person who shall neglect or refuse to ti~aJI~:· t!o ~~: 
attend and testify, or to answer any lawful inquiry, or to~~;eev~'d~':;~~t: 

Produce documentary evidence if in his power to do so Offender subi~t 
' ' to flue or lmpno-

in obedience to the subpama or lawful requirement of the owneut, or both. 
commission, shall be guilty of an offense and upon con-
viction thereof by a court of competent jurisdiction shall 
be punished by a fine of not less than $1,000 nor more 
than $5,000, or by impt·isonment for not more than one 
year, or by both such fine and imprisonment. 

Any person who shall willfully make or cause to be False entries, 
' 8 t at e ments, or 

made any false entry or statement of fact in any report tampering wit b 
' accouut.a, recorda, 

required to be made under this Act or who shall will- o.- other docu-
' mentary evidence, 

fully make or cause to be made any false entry in any or willful failure ' ' to make entrieo, 
account, record, or memorandum kept by any corpora- etc., or 
tion subject to this Act, or who shall willfully neglect or 
fail to make, or to cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of 
all facts and transactions appertaining to the business of 
such corporation, or who shall willfully remove out of 
the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any document-
ary evidence of such corporation or who shall willfully Willful refusal ' to suhnu t docu-
refuse to submit to the commission or to any of its au- mentary evi~ence 
h . to Corwnllllilon. 

t onzed agents, for the purpose of inspection and taking 
COpies, anv documentary evidence of such corporation in 
his posse~ion or within his control, shall be deemed 
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Sec. 10. PENALTIES-Continued. 

guilty of an offense against the United States, and shall 
ie~te~~~·rn"~'u ~;he subject, upon conviction in any court of the United 
imprioollnwut or States of competent J'urisdietion to a fine of not less than 
~~ ' 

$1,000 nor more than $5,000, or to imprisonment for a 
term of not more than three years, or to both such fine 
and imprisonment. 

po~:;J~~~· ~~ c~r; If any corporation required by this Act to file any an­
required report. nual or special report shall fail so· to do within the time 

fixed by the commission for filing the same, and such 
. failure shall continue for thirty days after notice of such 

For le<ture for .l f J } t' } Il f f . t } U . d S each clay's con- ue au t, t Je corpora wn s Ul or mt o t 1e mte tates 
tinued failure. h f $100 f I d d f } · t e sum o or eac 1 an every ay o t 1e contmu-

ance of such failure, which forfeiture shall be payable 
. into the Treasury of the United States, and shall be re-

Rewwraule in Jl • • '} • • h f I U ' d S 
civil suit in Iii•· covera) e Ill a ClVJ smt m t e name o tIe mte , tntes 
trict where r or- l } • h d • · h } ' h ' 
par at ion hns lroug 1t lD t e JStnct W ere t Ie corporatwn US ItS 
~~~ci6~~ir~~~-"· 0 '" principal office or in any district in which it shall do 

Various di•trict business. It shall be the duty of the various district 
attorneys to . • 
prosecute for re· attorneys, under the d1rectwn of the Attorney General 
covery. of the United States, to prosecute for the recovery of for-

feitures. The costs and expenses of such prosecution 
shall be paid out of the appropriation for the expenses of 
the courts of the United States. 

U n a u t horized A ffi 1 f th · ' h } 11 dlvulgen"e ot In- ny o cer or emp oyee o e commisswn w o s 1a 
formlltiOn by em- make public any information obtained by the commission ployee of Com-

::'b\:"~; K~~~·~;. without its authority, unless directed by a court, shall be 
imprisonment or deemed guilty of a misdemeanor and UI)OD conviction 
both. 1 1 

thereof, shall be punished by a fine not exceeding $5,000, 
or by imprisonment not exceeding one year, or by fine 
and imprisonment, in the discretion of the court. 

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE 
COMMERCE. 

Nnt affected by SEc. 11. Nothing contained in this Act shall be con-
thi• act. 

strued to prevent or interfere with the enforcement of 
the provisions of the antitrust Aets or the Acts to re~n­
late commerce, nor shall anything eontained in the Act 
be construed to alter, modify, or rep<>nl the said antitrust 
Acts or the Acts to regulate commerce or any part or 
parts thereof. 

Avvroved, SeptemLer 2G, 1914. 



CLAYTON ACT, 

THE CLAYTON ACT. 1 

(Approved October HI, 1914.) 

[PuBLic-No. 212-6;1o CoNGHEss.] 

[H. R. 15657.] 

AN ACT To supplement existing laws against unlawful rest•·aints and 
monopolies, and tor other purposes. 

Sec. 1. DEFINITIONS. 

Be it enacted by the Sena,te and House of Representa­
th,es of the United States of America in Congress Oll-
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sembled, That "antitrust laws," as used herein, includes "Ant 1 trust 
laws n 

the Act entitled "An Act to protect trade und commerce · 
against unlawful restraints and monopolies," approved 
July second, ejghteen hundred and ninety 2 ; sections 
seventy-three to seventy-seven, inclusive, of an Act en­
titled "An Act to reduce taxation, to provide revenue for 
the Government, and for other purposes," of August 
twenty-seventh, eighteen hundred and ninety-four; an 

1 Annotations cover cases through 265 Fed. 464 (part 2, Advance 
Sheets, i~sued as of Aug. 26, 1920), and 40 Sup. Ct. Reporter, which 
disposes of all cases dedd~<l at the October term, 1919 (last decisions 
handed down on June 7, 1020). In the rase of sections other than sees. 1, 
2, 3, 7, 8 (sections administered by the Cmnmi"Hion In so far as appllcabie, 
See first pltmJ.;mph of sec. 11 on p. 518). anti 11, annotation bas been 
limited to a list of the decisions for the reason that some of such sections 
do not Involve the Commission at all, and the rest do so only more or less 
remotely. 

It should a!RO be noted In c:onnectlon with this law that the so-called 
Shipping noard Act (Sec. 115, C. 4151, 64th Cong., 1st sess.) provides that 
"every agr<'Pill~nt, modification, or cancellation lawful under this section 
shall be exn•ptcd from the provisions of the act approved July 2, 1890, 
eutltl~d 'An act to protect trnde und commerce against unlawful re­
straint• and monopolies,' nnd amendments and act~ supplementary 
th~reto • •." 

1 '!'be Slwrman Act (26 Stat. 209), which, aa a matter of convenience, 
Is prlntPd herewith. While th~ Act ltKt>lf has not bei'D amended, appro­
PrlatlonR for the tl~cal yenrR t'ndlng June 30, 1920 and 1921 (Sundry 
Civil Appropriation Act, July 19, 1919, ch. 24, par. 1, 41 Stat., and Sundry 
Civil Appropriation Act, June 15, 1920, ch. -, par. 1. 41 Stat., respectively) 
WPre mad~> contingent UJ.On no part of the moneys being-

" Spent In the prosecution of any organization or Individual for enterin1 
Into any combination or ag1·emnent having In view the lncreasln& of wages, 
shortening of hours or bettering the conditions of labor, or for any act 
done In furthemnce thereof, not In ltsPif unlawful: Provided further, 'l'hat 
no part of till~ 1\pproprlatlon shall be expended for the prosecution of 
Producers of farm products and associations of farmers who cooperate 
and organize In un eft'ort to untl for the purpose to obtain and maintain 
a fair and reasonable pl'lce for their p1·oducts." 

'l'he act, omitting the usual formal "Be it er~aoted," etc., follows: 

CONTRACTS, COMBINATIONS, ETC,, IN IUDSTl!AINT 011 TRADII ILJ.EOAL. 

Sr.:c•rroN 1. Every contract, combination In the form of trust or other­
Wise, or conspiracy, In restraint of trade or commerce among the several 
States, or wltb foreign nations, 11 hereby declared to be Illegal. Evel'J 
Person who shall make any such contract or eo~~:aKe In any such combln&· 
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Sec. 1. DEFINITIONS_:_Contlnued. 

Act entitled "An Act to amend sections seventy-three 
and seventy-six of the Act of August twenty-seventh, 
eighteen hundred and ninety-four, entitled 'An Act to 
reduce taxation, to provide revenue for the Government, 
and for other purposes,'" approved February twelfth, 
nineteen hundred and thirteen; and also this Act. 

"Commerce." "Commerce," as used herein, means trade or com-
merce among the several States and with :foreign nations, 
or between the District of Columbia or any Territory of 
the United States and any State, Territory, or foreign 
nation, or between any insular possessions or other places 
under the jurisdiction of the United States, or between 
any such possi$Sion or place and any State or Territory 
of the United States or the District of Columbia or any 
foreign nation, or within the District of Columbia or any 
Territory or any insular po~session or other place under 
the jurisdiction of the United States: Pro1Jided, That 

tlon or con•plracy, Rhall be dePmPd guilty of a mlsdpm.-anor, and, on con· 
vktlon thereof, shnll be punished by tine not exrPedlng five thouHand 
do'lnrs. or by lmprl~onml'nt not exceeding one yPar, or by both said 
puniRhlllt'ntR, In the discretion of the court. 

PIIIISON MONOPOI,JZINO TaADII GUU,TY OF MISIIEMII:ANOR-PIINAI/l'T, 

SEC. 2. Every pPrHon who shall monopolize, or att!'mpt to monopolize, 
&r cornhln<' or ron•plrl' with nny other perRon or pPrRona, to monopolize 
t.ny part of the trade or commet·ce among the several States, or with for­
eign Dtttlons, shall be dN•med J.:Uilty ot a misdt•meanor, and. on conviction 
thereof, shall be punished by tine not exceeding five thousand dollars, or 
by Imprisonment not exceeding one year, or by both said punlshm<•nta, In 
the discretion of the court. 

COMBINA'flONS IN TI:RRITORIES OR DIB'rRICT OJ' COLUKBU ILLE<J.U,-PJIJNALTY. 

811r. 3. Every contract, combination In form of trust or otherwise, or 
con•plrncy, In restraint of trade or commPrce In any TPrrltory of the 
United Htates or of the District of Columbia, or In restrn.lnt of trade or 
commerce bPtween any such Territory and anotlwr, or between any aucb 
Territory or Territories and any State or Stlltr• or tht• Dl~trlct of Colum­
bia, or with foreign nations, or between tht• District of Columbia and any 
State or StatE's or torelgn natlonR, Is hereby declal'f~d tilt-gal. Every per­
son who shall make any such contract or enJ.(agc In any such combination 
or conspiracy, shall be deemt'd guilty of a mlsdem.-.anor, and, on conviction 
thereof, •hall be puniHh~d by tine not Pxceedlng flvP thousand dollars, or 
by Imprisonment not exceeding one ypar, or by both said punishments, In 
the discretion of the court. 

II!'IFOIICIIMIINT. 

SIIC. 4. The several circuit courts of the United States are hereby In· 
"''l'&ted with jurisdiction to prevt>nt and restrain violations of thla act, and 
It shall be the duty of tht• several district attorneys ot the United States. 
In their respective districts, under the direction of the Attorney General, 
to Institute proceedings In equity to prevent and restrain auch Tlolatlons. 
Such proceedings may be by way of petition setting forth the ease and 
praying that such Tlolatlon shall be enjoined or otherwise prohibited. 
When the parti~R complained of shall have been duly notified of 1111ch 
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nothing in this Act contained sl1all apply to the Philip­
pine Islands. 
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The word " person " or " P('rsons " whf'rever used in .. Person or per-
. sons." 

this Act shall be deemed to include corporations and as-
sociations existing under or authorized by the laws of 
either the United States, the laws of any. of the Terri­
tories, the laws of any State, or the laws of any foreign 
country. 

"COMMERCE." I mission Act, pars. 25, 26 (p. 4R2), 
On interstate commerce, see an- 33-44 (pp. 484-486), and annota­

notations to Federal Trade Com- tions to this act, pars. 32-35(p. 500). 

See. 2. PRICE DISCRIMINATION. 

SEc. 2. That it shttll be unlawful for any person en- ffuntlawful wbh~tre 
eecmayeo 

IJ'aged in commerce. in the course of sueh commerce either substantially 
~ , ' lessen rompetf-
direetly or indirectly to discriminate in price between Uon or tend to • · create a manop-
different purchasers of commodities, which commodities oly. 

are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Colum-

petition the court •hall proceed, as soon aR may he, to the hearlnlo( and 
determination of the case; and pen<llnlo( such petition and before final 
decree, tlw court mR)' at nny tim~ makt' Huch t~mporary restraining order 
or prohibition as shall be deemed just in t11e premises. 

ADDITIONAL PARTlllS. 

Smc. 5. Whenever It shall apppar to the t'ourt before which any procE-ed­
Ing und<'r section four of this act may be pending, that the endA of justice 
require that other partleH should be brought before the court, the court 
may cause th<'m to be ~ummon<'d, whether they rt-slde In the district In 
'Which the court IM held or not; and subpmnas to that end may be served 
'In any district by the marshal thPrl'of. 

I'Oaii'EITURI!I OF I'ROPERTY. 

Smc. 6. Any proJlf'rty owned under any contract or by any combination, 
or pursuant to any conspiracy land belnl{ the ~ubjP~t thereof) mentioned 
In section one of this act, and hPing In the cours<' of trnnsportatlon from 
one Statp to anothl'r, or to a foreign country, shall be forfeited to the 
tTntted Stnt<'M, and may be selzPd and condPmned by !Ike procePrllngs &II 

those provldPd by law for the forfeiture, seizure, and condemnation of 
Property Imported Into the Unlt~>d States contrary to law. 

BUITB--RilCOVIlRY. 

Smc. 7. Any person who shall be Injured In his business or property by 
any other person or corporation by reason of anything forbidden or de­
clared to be unlawful by this net, may sue therPfor In any elrcu1t court ot 
the United States, In the district In whleh the defendant resides or Is 
found, without respect to the amount In controversy, and shall reconr 
threefold the damage~~ by him sustained, and the coste of suit, Including 
a reasonable attorney's fee. . 

" PDIION " OB " PIIIKSONB » DllFINmD. 

Smc. 8. That the word " person," or "persons," whereYer uaed In thll 
aet shall be deemed to Include corporations and asaoctattons existing under :e authorized by the Jaw11 of elthPr the United StateR, the IIIWI! of any of 

Terrltorlea, the lawa o! any State, or the laws of any torelp countr;y, 
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Sec. 2. PRICE DISCRIMINATION-Continued. 

hi a or any insular possession or other place under the 
jurisdiction of the United States, where the effe!'t of such 
discrimination may be to substantially lessen competi­
tion or tend to create a monopoly in any line of com-

. But r~mii .. ibl• merce: Provided That nothincr herein contained sl1'111 
1f baHed on d1f· ' M ' ' 
l•rcme in grade. prevent discrimination in price between purchasers of 
quahty, or quan· 
tity, or in •ell~n~r commodities on aecount of differences in the O"rade 
or transportatiOn o ' 
<
1

ost, otr II matde quality, Or quantity of the commodity sold, or that makes o ntt>e compe 1· • 

tion, and only due allowance for difference in the cost of selling or 
transportation, or discrimination in price in the same or 
different communities made in good faith to meet com-

1:.:e~'!'~ ~~ln~: petition: And provided further, That nothing herein con-
:g.l~t '::'1\~~d!~· ta ined shall prevent persons engaged in selling goorls, 

wares, or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in re­
straint of trade. 

LEASES. 

1. "In the opinion of the court, 
section 2 of the act is limited to 
l!&les and not leasel!l, and therefore 
does not apply to any of the acts 
prohibited by section 3." United 
States v. United Shoe Jlarhinery 
Co., March 31, 1920, 264 Fed. 138, 
165. 

IEFUSAL TO SELl ON ACCOUNT Of FAILURE TO 
MAINTAIN SUGGESTED RESALE PRICES. 

See also pott, pars. 85-88. 

2. Held, not within provisions of 
ahove section as to price discrim­
ination. Great Atlantic &:- Pacific 
Tea Co. v. Cream of Wheat Co., 
July 20, 1916, 224 Fed. 666. 

"THAT NOTHING HEIEIN CONTAINED SHALL 
PIEYENT PERSONS ENGAGED IN SELLING 
GOOOS. WAlES, 01 MERCIIANDISE IN COM­
MERCE FIOM SELECTING THEil OWN CDS. 
TOMEIS IN IONA FIDE TRANSACTIONS AND 
NOT IN RESTRAINT Of TUDE." 

See ai.l!lo pa~t, pars. 6, 9, 85-88. 

S. "The vital question is 
whether defendant's method of 
busin8BI!I, coupled with the ac­
quiescence of itl!l cu11tomers therein 
by obeerving it.B requeBts or de-

mande to maintain prices, was such 
cooperation between Peller and 
purchasers as amounted to a com­
bination in re~traint of trade 
within the rule laid down in Dr. 
Miles Medical Co. v. Parle &:- Son• 
Co., 220 U.S. 373, 31 Sup. Ct. 376, 
55 L. Ed. 502, and other follow­
ing cases. We are obliged to hold 
that the question hM been dearlY 
an~wered in the negative hy the 
Supreme Court in United States of 
.Ammca, v. Colgate &:- Co., 250 
U. S. 300, 39 Sup. Ct. 465, 63 L. 
Ed. 992, del'ided June 2, 1919. 
The court expreMly held that the ' 
announcement in advance that 
customel'll were expected to charge 
a pric-e fixed by the ~eller and that 
the penalty for refuAal to maintain 
prices would be refusal to ~ell to 
the offending customer, observ­
ance of the request to maintain 
pri!'e~ by cuetomer11 generally, 
and the actual enforeement of the 
penalty by refusal to Bell to such 
customers aa failed to maintain 
the price, did not coiD~titute a 
violation of the trUilt statutl!l· 
Nothing more was done by t~e 
defendant and its customers Ul 

this case. 



4. "Since the defendant, under 
the Colgate Case, merely exer­
cised the right reRerved by the 
Clayton Act (Act Cong. Oct. 15, 
1914, C. 323, par. 2, 38 Stat. 730 
[Comp. St.. par. 8R35 b) to dealers 
of 'selecting their own customers 
in bona fide t.ranoaction.~ and not 
in restraint of trade,' the plaintiff 
can not rero\·er under it~ r·harge 
of unlawful di~crimination in 
price." Cudahy Packing Co. v. 
Fre1J &; Son, Circuit Court of Ap­
peal~, July Hi, 1919, 261 Fed. 65, 
67, reversing lower court. 

"WHERE THE EFFECT OF SUCH DISCRIMINATION 
MAY liE TO SUBSTANTIALLY LESSEN COM­
PETITION OR TEND TO CREATE A MONOPOLJ 
IN ANY LINE OF COMMERCE." 

5. "The sec•ond cause of action, 
brought under the Claytnn Act, 
is based solely upon the all<>~ation 
that the defendants discriminated 
in the price of Goodyear supplies 
between dealers (including this 
Plaintiff) and manufacturers of 
automobile~, and in favor of such 
manufacturers, * * *. 

6. "There iR nothing in the com­
Plaint to show how the alleg·ed dis­
crimination might subBtantially 
leAAen competition, and it ce;­
tainly could not tend to create a 
lllonopoly * * * the manu­
farturers ~ell to dealers, and the 
latter to the consumer. There is 
apparently no competition he­
tween the manufacturers of tires 

• and the dealers, nor is it alleged 
that any exisU!. The differentia­
tion in price would not therefore 
I!U'batantially lessen competition. 
If such would be the effect, it 
lllust be set forth in some discerni­
~le way, and not in the mere 
Rllguage of the statute. There is 
~0 unreaoonahle arrangement set 
0rth, nor is it made apparent how 
~Otnpetition may be substantially 
, essened, or how the defendants 
~ert: doing more than to Felert 

eu- own customers in bona fide 
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transactions and not in restraint 
of trade.' More than mere sweep­
ing conclusions in the language of 
the statute should be alleged to 
subject parties to trial. I can see 
no basiR for the second cauRe of 
action." Hand, District Judge, 
eust11ining dcmmrer in Hnrrm v. 
Goodyurr Tire &; Rnbbtr ('o., Jan. 
17, 1919, 256 Fe<!. 5il, 574. 

WORDS AND PHRASES-"RESTKAJNT OF TRADE." 

7. "It must be admitted that 
there is abundant authority for 
the general proposition that pre­
venting competition is restraint 
of trade; but it docs not follow 
that it is unlawful either to pre­
vent any and every species of 
competition or to reRtrain trade in 
any and every degree. The only 
competition prevented or sought 
to be prevented by defendant'e 
acU! is that. of Cream of Wheat 
against it.9t>!f; the only trade re­
strained is the commercial war­
fare of a large buyer against small 
ones, or that of a merchant who 
for advertiBing purposes may sell 
an artide at a lnss, in order to get 
customers at his shop, and then 
to persuade them to buy other 
things at a compensating profit. 
That competition, as encouraged 
by statutes and decisions, does not 
include prartices, has been suffi­
ciently Rhown (1dth ample dta­
tionH) in Fuher Flouring Milu Co. 
v. Swanton, 76 WaRb. &49, 137 
Pac. 144, 51 L. R. A. (N. S.) 522. 

8. "It is further obvious that, 
when plaintiff premises that pre­
venting competition is restraining 
trade, it is a..'lBumed that the re­
sultant restraint is unrttUOnablt: 
for there is nothing in the Clayton 
Act to compel or induce courU! 
to hold that the trade restraint 
referred to by this statute differs 
in kind, quality, or degree from 
that now helrl to be meant by the 
Sherman Act." 
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WORDS AND PHRASES-"RESTRAINT OF to refuse to deal with a man who 
TRADE" --Continued. avowedly is to use his dealing to 

injure the vendor, when said 
vendor makes and sells only such 
an advertisement begotten article 
as (:ream of Wheat, whose fancy 
name needs the nursing of care­
fully handled sales to maintain an 
output of trifling moment in the 
food market, is beyond my com­
prehension." Great Atlantic & 
Pacific Tea Co. v. Cream of Wheat 
Co., July 20, 1915, 224 Fed. 566, 
573, 574. 

Section referred to in passing. 

9. "Section 2 plainly identifies 
the l<'ssening of competition with 
restraint of trade. (Cf. the body 
of the section with the last ex­
ception.) But price discrimina­
tion is only forbidden when it 
'substantially' 1£\SBcns competi­
tion. Construing the whole sec­
tion together, the last exception 
reads in effect that a 'vendor may 
select his own bona fide customers 
providing the effect of such selec­
tion is not to substantially and 
unreasonably restrain trade.' How 
it can be called substantial and 

United States v. American Can Co., 
Feb. 23,1916, 230 Fed. 859, 885. 

unreasonable restraint of trade 

See. 3. TYING OR EXCLUSIVE LEASES, SALES OR 
CONTRACTS. 

unlawful where SEc. 3. That it shall be un la wfu 1 for any person en-
etrect may be to • 
subotantiall

1
v gaged m commerce, in the course of such commerce, to 

IPRB~n comprt · 
uon. lease or make· a sale or contract for sale o£ goods, wares, 

merchandise, machinery, supplies or other commodities, 
whether patented or unpatented, for use, consumption or 
resale within the United States or any Territory thereof 
or the District o£ Columbia. or any insular possession or 
other place under the jurisdiction of the United States, 
or fix a price charg-ed therefor, or discount from, or re­
bate upon, such price, on the condition, agreement or un· 
derstanding that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, merchandise, machinery, 
supplies or other commoditirs of a competitor or com­
petitors of tlw lessor or seller, where the effect of such 
lf"nse, sale, or contrnct for sale or such condition, ag-ree· 
ment or understanding may be to substantially lessen 
competition or tend to {ll"eate a monopoly in any line of 
commerce. 

APPLICAIILITJ TO ACENCJ. 

Bee also po1t, pat'!!. 15-17. 

10. "* * * there can be no 
que,stion in view of the payment in 
advance and the other elements of 
the tram\&('tion, that t.itle to the 
maga.zineB which the~~e wholesale 

agents receive passes to thelXI· 
Thev are no mere factors or agenUI· 
Nev~rtheleea they are ciearl)' 
much more than purchaser!! 

* * * 
11. "If nothing hut a 8&ie were 

inYolved, I might support coJXl· 



plainant's contention that de­
fendant has violated the Clavton 
Act by pre' enting its whol~sale 
dealers from selling the Pictorial 
Review through dealers and boys; 
* * *, 

12. "* * * lookin_g behind 
the form of the contract \"{hich the 
defendant makes with its agents 
to the inherent feature~! of the 
transaction, I think it mav be 
said that the selling arrange~ent 
more nearly resembles an O.~'encv 
conducted by district age1~ts i~ 
cooperation with the Curtis bovs 
than it does an outrio-ht sale to 
the diRtrict agents a~d nothing 
more * * *." Iland,J.,deny­
ing motion for temporary injunc­
tion in Pictorial Rl'l'iew Co. v. 
Curtis Publishing Co., June 23, 
1917, 255 Fed. 206, 208, 210, on 
th!.i ground that it had not been 
estahlish<'d with sullident clear­
ne~s that defendant's contract 
catiAed an unreasonable restraint 
of trade or otherw·iso came within 
thEJ prohibitions of the Clayton 
Act. 

13. "If an a;::ency only were 
c_reated by the contract in ques­
tion it is clear that the provisions 
of this act would not apply, be­
ca11se by its terms it is made ap­
Plicable only to leases, sales or 
COl!. tracts for sale." Standard FCU!h­
io?l Co. v. Magrane-Houston Co., 
March 9, 1918, 254 Fed. 493, 495. 

ASSIGNMENT OF EXCLUSIVE TERRITORY. 

14. Where the owner of a 
Product sold under a trade-mark 
name, which, through wide adver­
tising, had become well known to 
th~ purchasing public, adopted a 
8Y~tem of licensing dealers for 
cettain territoriee, to whom it 
:~d exciUBively, in order that it 
• lg-}Jt thereby he enabled through 
lts. . 

. 1Dspect1on department to main-
~n the quality of its product, 

eld, that a refusal to sell to an un-

186395"--2Q----32 
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licensed dealer in an assigned 
territory did not violate the sec­
tion in question, "in view of the 
possibility of adulteration and 
the hardship to the manufacturer 
of maintaining such supervision 
over the bottling as it deemed 
necessary, if required to sell 
every intending purchaser." 
(Quotation from syllabus.) Coca­
Cola Co. v. J. G. ButleT k Som, 
Feb. 7, 1916, 229 Fed. 224. 

CONSTRUCTION OF LEASES, SALES 01 
CONTRACTS. 

See also ante, pars. 1~13. 

15. "If I thought that the s~ 
tern of marketing defendant's 
magazines was a cover to avoid 
the provisions of the Clayton Act, 
or obtain a monopoly, I mi~ht 

reach a very different conclusion, 
but I am satisfied that the system 
is genuine, and not in any respect 
other than what it represents itself 
to be * * *." Hand, J., in 
Pictorial Redew Co. v. Curtis 
Publi.~M·ng Co., June 23, 1917, 
255 Fed. 206, 209. 

16. "If an agency only were 
created by the contract in ques­
tion it is clear that the provisions 
of this act would not apply, be­
cause by itA terms it is made ap­
plicable to leases, sales or contracts 
for sale. Although the plaintiff, 
by the teriill! of the contract, 
grants to the defendant an agency 
for the sale of Standard patterns, 
the Court will search beneath the 
language employed to discover 
the real nature of the contract and 
will place its own constrll(:tion 
upon it wit out reference to its 
characteri?.ation by the parties 
themselves." Standard Fa.sliion 
Co. v. Magrane- Homton Co., 
March 9, 1918, 254 Fed. 493, 495 • 

17. Held, that a contract in sub­
stance one of sale, though called 
one of agoncy, containing a provi­
sion that the covenantee under-
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TRACTS-Continued. 

takes not to sell any of the prod­
ucts involved other than those of 
the vendor, dttring the term of the 
contract, under the circumstances 
concerned, violates the above sec· 
tion. Standard Fashion Co. v. 
Magrane Houston Co., June 28, 
1919, Circuit Court of Appeals, 
259 Fed. 793. 

CONSTITUTIONALI1J-PA1ENTS PREVIOUSLY 
. GRANTED. 

18. "* * * the court can con­
ceive of no reason why Congress 
can not restrict the rights of pat­
entees, if in its opinion they are 
used in a manner resulting in 
oppressing the public. A patent 
is merely a privilege granted to 
inventors by Congress, and when­
ever that privilege is abused or is 
found to be exorcised in a manner 
contrary to the public policy of 
the Government, Congress cer­
tainly has the power to enact 
laws which will prevent such an 
abuse. * * *" Um:ted States v. 
United Shoe Machinery Co., June 
6, 1916, 234 Fed. 127-151. 

19. "The contention on behalf 
of defendants is that, prior to and 
at the time of the enactment of 
the Clayton Act, it was the law 
* * * that terms and restric­
tions such as are contained in tho 
leases and attacked in this action 
'were not offensive to the letter or 
policy of the law ' * ~ *." 

20. "There is nothing in the 
laws relating to patents which in 
anywise affects contracts for 
license, use, sale, or lease of pat­
ented articles. They are subject 
to the same governmental and leg­
islative control as other con­
tracts. * * *" 

21. "In short, individual rights, 
whether claimed under patents or 

otherwise, must be subordinated 
to the public good, and, unless 
clearly arbitrary and unreason­
able, courts will respect the acts 
of the legislative department. 
There are but few public regula­
tiona which do not deprive persons 
of rights theretofore enjoyed. As 
abuses, harmful to the public, are 
found to exist, new laws are 
enacted to prevent them, and they 
necessarily depttve those who 
practiced them of any right to 
continue them. 

22. "If the business is subject 
to regulation, the contracts made 
in its conduct are subject to rugu­
ation. * * *" 

23. "Conceding that the courts 
had previously sustained the right 
to make such leases and contracts 
as are attacked in this cause, it 
does not follow that the patentee 
has a vested right in them of 
which the legislature may not 
deprive him, if, in its opinion, 
they are detrimental to the puhlic 
welfare. \Vhilu it is true, as 
claimed by counsel, that by the 
Tenth Amendment to the Constitu­
tion the police power is reserved 
to the States, it is now well settled 
that, as the Constitution vested in 
Congress the exclusive power to 
regulate commerce among the 
States and grant patents, it pos­
sesses what is akin to the police 
power of the States, tho right to 
regulate acts relating to them, in­
cluding licenses, sales, contracts, 
and leases of patented articles, 
especially when employed in com· 
merce among tho States or foreign 
States. * * *." 

24. "So, even if [conceding?] the 
claim that the former decisions re­
lied on constitute a vest(!d right in 
the patentee, it would still be sub­
ject to regulation by Congress, 
under thu commerce as well as the 



patt>nt clauses of the Constitution, 
and in some matters, to the police 
power of the States. * * *" 

2.'). "Besides, def'isions of courta 
do not crflate rightR which become 
vested to tho extent that they may 
not be impaired hy subsequent 
legislation, except as they become 
res judicata between the parties to 
the act and their privies. They 
are rules of property which will 
not, for slight reasons, be changed 
by later decisions, hut even such 
decisions may have been over­
ruled frequently. * * *" 

26. "Of course, this does not 
apply to veRted rights under a 
statute or contract based on a val­
uable consideration, and not sub­
ject to the police power. * * *" 

27. "* * * A statute ad­
dressed to no particular person 
does not constitute a contract. and 
therefore creates no vested right, 
and may be repealed at any time. 
* * * The patent lawe of the 
United States are addressed to no 
one in partic11lar, but dictated by 
Public policy, restrained only by 
the t{mstitution, that tho patent 
'secure for a limited time to in­
Ventors tho exclusive right to their 
discovery. ''' 

28. "Besides, there is nothing 
in the national Constitution which 
prohibita Congress or a State from 
nullifying existing contracts, if, 
in the opinion of the le!,riHlati ve 
department, based on substantial 
grounds, they are injurious to the 
Public. All contracts for a defi­
nite period must be taken to have 
been made subject to a possi­
ble change by law, under the 
Police power, if the public welfare 
demands it, and this is to be 
determined Ly the law makers. 
* * *" 

29. "The conclusion reached is 
that, while Congress can not de­
Prive n patentee of the exclusive 

CLAYTON ACT. 

usc of the pttt,ent. or reduce the 
time for whiPh it is granted by 
existing law, without violating the 
Fifth Amendment, a patentee has 
no vested rig-ht in <"onditions of 
contracts for use, license, or lease 
of his patented im·ention, which 
Congress may not prohibit, if, in 
its jwlgmcut, they are injurious 
to t.hc public welfare, though he 
may have possessed that right 
under tho common or municipal 
law, as theretofore construed by 
tho courts. * * * " United 
Staus v. United Shoe Machinery 
Co., March 21, 1920, 264 Fed. 138, 
147-152, 154, 

CONSTJTUTIONALITJ-RETROACTIYE EFFECT 
ON EXISTING CONTRACTS. 

30. "Cou!lBel for defendant ear­
nestly insists .that, even if Con­
gress so intended, the statute can 
not he so construed as to apply to 
preexisting contracts without vio­
lating fundamental and constitu­
tional rights. * * * 

31. "Congress deri vod its power 
to enact such legislation from the 
commerce clause of the Constitu­
tion, and the power so conferred 
is broad, comprehensive, and all­
embral'ing. All p<'rsons enter­
ing into contracts iuvol ving inter­
state commerce must do so sub­
ject to the right of Congress there­
after to control, regulate, or pro­
hibit the performance thereof. 
·Every owner of property holds 
the same subject to such action 
as tho sovereih'Il power of the 
State may, in the exercise of its 
legitimate soYereignty, adopt in 
relation to it.' It is now too well 
settled to admit of controversy 
that a contract to do a thing, 
lawful when made, may be 
avoided by subsequent legisla­
tion making it unlawful, and that 
an act of Congresa may lawfully 
affect rights which had their in­
ception before its paHBage [citing 
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cases]." Elliott Machim Co. v. 
Ctmtt:r, Feb. 20, 1915, 227 Fed. 
124, 126. 

INTERSTATE COMMERCE-LEASES. 

32. "It may be conceded ,!-hat 
every lease ia not commerce, but 
that ia not conclusive that none 
may he. Each case must be 
determined from the peculiar 
fact.~ shown to exist in that case. 
When a corporation with millions 
of capital, doing an annual busi­
nei!B amounting to millions of 
dollars, sees proper to conduct 
ita business by only leasing its 
chattels, instead of selling them, 
why is it not as much engaged 
in commerce as il it sold them 
outright?" Unitd Statu v. Uniurl 
Shoe Machinery Co., .Tune 6, 1916, 
234 Fed. 127, H3, Hi. 

INTERSTATE COMMERCE···LEASES· PLACE 
OF EXECUTION. 

33. Where the contention was 
made that certain leaACS were not 
iu the course of interstate trade 
upon the h'Tound that they "were 
only presented to the lessee for 
signature and executed by him 
after the machines had been set 
up and WE~re in operation, regard­
ieHS of the fact from what State 
the defendants shipped them" 
and it appeared that "the custom 
then prevailing was: The shoe 
manufacturer would notify the 
local representative of the de­
fendants that he desired to lease 
certain machines, whereupon a 
blank printed order would be 
handed to him. Jle would then 
insert in a blank left fo~that pur­
pose the kind of machine or ma­
chines he desired and sign the 
application. The order is: ·Please 
deliver to the undersigned, upon 
the terms and conditions herein­
after stated, for use in the factory 

of the undersigned at (insert St. 
Louis, Mo., or wherever the fac­
tory ia located) the machines,' etc. 

34. "It also contains an obliga­
tion that he will hold the machines 
at his sole risk from injury, JOBS, 
or destruction by fire or otherwise, 
pay all taxes assessed and levied 
on them, will render full and ac­
curate reports of the machines, 
pay the rental and royalties es­
tablished by the defendants, and 
pay all shippin~ and transporta· 
tion charges, both to and from the 
factory of the machinery company. 
An order would then be sent to 
the home office of the defendant 
Maine company in the State of 
Massachusetts, and, .if accepted 
the machines would be shipped 
from Ma:<sachusctts, consigned to 
itself. Upon their arrival at the 
destination, they would be taken 
from the carrier by defendants' 
agent and installed in the shoe 
factory, and, when set up and put 
in operation, the lease would be 
executed." Iltld, that. such con­
tention can not be sustained. 
United StaU3 v. United Shoe Ma­
chinenJ Co., Mar. :n, 1920, 21H 
Fed. 138, 158. 

INTERSTATE COMMERCE-PLACE OF ACT 
OF INFIINGEMENT. 

35. "If the contract involved 
and restrained intemtate com· 
merce, it makes no difference that 
the particular act of. infringement 
occurred within the State of New 
York, and the prohibitions of the 
Clayton Act apply [citing casesJ<' 
Motion Picture Patents Co. v. Un~­

versal Film Co., Circuit Court of 
Appeals, 1916, 235 Fed. 398, 401. 
Aff11'1lled (1917) in 243 U.S. 502. 

mNG OR EICUISIVE CONTRACTS OR LEASES-
AISENCE OF EXPRESS ASSENT ON PART oF 
LESSEE. 01 COVENANTEE. 

36. "But it ia claimed that there 
is nothing in the leases wherebY 
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the lessees covenant or bind them­
selves not to use any machines 
manufactured by other parties, or 
purchase rna1erials which are dealt 
in by the defendants, from others. 
This is t&,ue, hut as the lessors re­
tained toe right, in ease any other 
machines ar!l used in the manufac­
ture of shoeR than those manufac­
tured by the defendants, of can­
celing the leases and removing 
the leased machines, and further 
provide for a rebate to those who 
comply with these teriilB, which 
those using other machines or ma­
terial do not receive, there is an 
implied promise on the part of the 
lessees not to violate these condi­
tions of the leases, or suffer the 
penalties set out in the leases. 

37. "* * * The right to im­
pose a bPavy penalty for doing 
certain things is just as effective 
to prevent them as a covenant not 
to do them. It is therefore unnec­
essary that the leMees should bind 
themselves to these conditions or 
agreements by covenants. It is 
sufficient if the natural and inevi­
table effect of the leases, accepted 
by them, leads to the same result 
as if they had in express teriilB 
bound themsel 1·es not to use any 
other machines or materials than 
those manufactured or dealt in by 
the defendants. But, to remove 
any doubt upon the subject, Con­
greaa, out of abundant caution, 
added the words 'or understand­
ing' after the words 'contracts or 
&greementa.' The word 'under­
standing,' as defined by lexicog­
raphers, includes 'mental dis­
cernment, comprehension, clear 
knowledge.'" United States v. 
llniud Shoe Maclrinery Co., June 
6, 1916, 284 Fed. 127, 147, 148. 

ntNC OR ElCLUSIVE CONTRACTS OR LEASES-
PRESUMPTION OF LEGAUTY. 

88. "* * * the statute does 
not create a presumption that such 
contracts are inherently vicious, 

nor does it impose upon the plain· 
tiff the burden of proving that the 
contracts are not illegal. The pre­
sumption is of legality, and the 
burden is upon him who assumes 
illegality. The application of the 
statute should be made only upon 
full proofs. The consequences of 
applying it otherwise are too Aeri­
ous to be disregarded * * *." 
Drown, district judge, concurring 
in denying relief sought but dis­
senting as to holding contract in­
volved unlawful under Clayton 
Act in Standard Fa.~hion Co: v. 
ltfagrane-Houswn Co., June 28, 
1919, 259 Fed. 793, 802. 

TYING OR EXCLUSIVE CONTRACTS OR LEASES­
IN PARTICULAR CASES. 

See also post, par. 77. 

39. Held, that a provision by 
which a trading stamp concern re­
quired its so-called "subscribers," 
who obtain under contract the 
right to give out these coupons 
(exchangeable for various pre­
miums) by paying a consideration 
therefor and by agreeing to dis­
tribute the stamps only to cus­
tomers does not violate the section 
in question. "This statute for­
bids the converse of the acts com­
plained of in the present action, 
and we have nothing to do with 
what might happen if the Green 
'l'rading Stamp people were seek­
ing to forbid the uae by·its sub­
scribers of any other kind of trad­
ing stamps. 'l'his might or might 
not be a restriction upon competi­
tion or tend to effect a monopoly.'' 
Sperry a Hutchinson Co. v. Fen­
sUI', Jan. 16, 1915, 219 Fed. 755, 
756. 

40. Where the bill stated, among 
other things, that nearly all the 
shoes made in the United States 
are machine made; that defend­
ants make and control 98 per cent 
of the shoe machinery in the 
United States; that defendants 
have business relations with nearly 
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all shoe manufacturel'!l in the 
Unit~d StatPs; that "some of the 
machines made by the defendants 
are deAignated by them as 'princi­
pal,' while others are de~ignated 
'auxiliary'"; that "The 'princi­
pal ' machines can not be operated 
profitably without the use of some, 
if not all of the 'auxiliary' ma­
chines, and the latter are of no 
practical value, except as they are 
used in connection with the 
'principal' machines": that the 
terms under which defendants 
lease their machinery include the 
following, to wit: that the lessee 

"(l) Shall not use the machine 
in the manufacture or preparation 
of footwear which has 7Wt had cer­
tain essential operations performed 
upon it by other maehines leased 
from the lessor; 

"(2) Shall use the )eBBed ma­
chine to its fullest capacity; 

"(3) Shall use exclwtively the 
leased machine for the class of 
work for which it is designed; 

"(4) Shall obtain from the les­
sor exclusively, at such price BB it 
may establish, all duplicate parts 
and mechanisms needed in oper­
ating the leased machines, and all 
1Uppliesin connection with them; 

"(5) ·Shall use patented insoles 
made on deferulant' B machinery only 
in connection with certain foot­
wear manufactured by machinery 
leased from the lessor; 

"(6) Shall lease from the lessor 
any additional machinery which 
he may need for work in the same 
department as that of the machine 
leased; 

'' (7) Shall permit the les.wr to 
determine whether the Jessee has 
in his factory more machinery 
adapted for doing the same work 
than he needs, and, if so, to remove 
auch machines 11.11, in the opinion of 
the le~sor, are Wlnecessary; 

"(8) Shall, at the election oj 
the lessor, suffer a termination of 
all leases which he may have and 
the removal of all mac·hines leased 
by him from the defen~nts, in 
the event of the violation of any 
term of any one of the leases." 
Jleld, that rea :ing the "act of 
CongrPHR and the cases eomplained 
of togPther, there can be but one 
conclusion, ami that is that all of 
the dauses (with the possible ex­
cf'ption of No. 2) complained of in 
the bill are dearly violative of the 
plain words of the statute. 

41. "If the f'ourt were in doubt 
as to the meaning of the act and of 
the intention of Congress in enaf't­
ing it, that doubt will be readily 
removed by reading and consider­
ing the proceedings in both 
houses of Congress touching the 
purpose of the law." Dyer, J., 
granting preliminary injunction, 
United States v. Un·ited Shoe Ma­
chinery Co. Nov. 9, 1915, 227 Fed. 
507, 508, 509. 

42. Where a corporation enjoy­
ing a dominating position in the 
manufacture and sale or lease of 
shoe machines, through ownership 
of patents, and through contracts 
made by it with its lessees, leased 
its machinery with tying claut!BS 
providing among other things that 
by using no mac·hines other than 
those of defendants, the lessee 
should be relieved of certain royal­
ties otherwise exacted; that "if 
the lessees use the defendants' last­
ing machinery for shoes welted on 
machines made by other manufac­
turers, or fail to use exclusivelY 
defendants' maehines for lasting 
shoes, or fail to purchase from the 
defendants exclusively all dupli­
cate parts, extras, and devices of 
every kind, needed or used in op· 
erating, repairing, or renewing the 
lasting machinery, or fail t(j use 
exelusively the auxiliary machin· 
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ery of the lessor in the manufac­
ture or preparation of insoles li­
censed under letters patent No. 
849,-245, or fail to buy any addi­
tional machines needed in their 
shoe factory, which can be leased 
from the lessor," that all the leases 
could be canceled and the lessees 
be deprived of the use of them, 
and be compelled to pay certain 
royalties, which otherwise they 
would not have to pay. Held, 
that such leases constituted a vio­
lation of section 3. 

The court stated: 

43. "Can it he doubted that 
these provisions are not only 
within the spirit hut the letter of 
the statu~? What is the natural, 
direct, and necessary effect of 
these conditions? There can be 
but one answer to this: To compel 
the lessees to use defendants' 
machinery and material, regard­
less of whether the terms Rranted · 
by the defendant.~ are as favorable 
as can be obtained from other 
manufacturers of some of the 
machineM, or dealers in some of 
the materials. 

44. "In addition, it is charged 
that by reason of these leases there 
is no market for anyone inclined 
to manufacture these or some of 
these maebines, and therefore 
all are deterred from engaging in 
their manufacture, as, there being 
no market for them, financial 
failure is bound to result from the 
attempt. Such a condition of 
affairs clearly tends to su bstan­
tially le.'!Ben competition, and 
create, in favor of the defendants, 
a monopoly in that line of com­
merce." Trieber, J., overruling 
motion to dismiss in United States 
v. United Shoe Machinery Co., 
June 6, 1916, 234 Fed. 127, 148, 
149. 

45. "On thi~ record we are con­
strained to find that this restric­
tion may substantially lessen 

compet1t10n and may tenci to 
create a monopoly. It already 
appears that, out of some 52,000 
pattern agencies in this country, 
the plaintiff or a holding company 
controlling it and two other pat­
tern companies control approxi­
mately two-fifths. The restric­
tion of each merchant to one pat­
tern manufacturer must in hun­
dreds, perhaps in thou~nds, of 
small communities, amount to 
giving such single pattern manu­
facturer a monopoly of the buRiness 
in such community. * * * 

46. "We must consider this 
re~triction in the light of the facts 
peculiar to the busineBB to which 
the restraint is applied, to the con­
ditions already achieved under 
such restraint, as well as the nature 
of the restraint 11nd its effect, 
actual or probable. Viewing it 
thus, in the light of the surround­
ing circumstances, we are con­
strained to agree with the District 
Court that the negative covenant 
in this contract may lessen com­
petition, or may tend to create a 
monopoly, or both, and is there­
fore obnoxious to the Clayton 
Act [citing Chicago Board of 
Trade v. United Htates, 246 U. S. 
231, 238]." Anderson, Circuit 
Judge, in Standard Fcuhion Co. v. 
Magram Houston Co., June 28, 
1919, 259 Fed. 793, 798. 

47. "To predict the conse­
quences of the defendant's agree­
ment not to sell or permit to be 
sold on its premises, during the 
term of the contract, any other 
make of patterns, it is necessary to 
consider the pecularities of the 
particular business to which the 
contract relates * * *." 

48. "In the present case there 
i.e no evidence that any competi­
tor of the plaintiff had ever been 
exduded from competition in the 
city of Boston or elsewhere be­
cause of inability to procure cus-

503 



504 ACTS ADMINISTERED BY COl\11\HSSION. 

ANNOTATIONS, See. 3-Contlnued. 

ntNC OR UCLUSJVE CONTRACTS OR LEASES-­
IN PAIITJCULAR CASES--Continued. 

tomers or a store in which he 
might market his goods * * *." 
"* * * in the present case 
there is evidence that the largest 
competitor of the plaintiff is 
rapidly extending its business by 
affirmative contraets without re­
strided conditions, and ha.~ a 
much more dominant pmition in 
the field than the pre9ent plaintiff. 
I can see no ground in the record 
for apprehemion that anybody is 
likely to aeq uire a monopoly in the 
dress pattern lm~ine~R, in which, as 
the evidence shows, competition 
is very active. 

49. "I am unable to agree that 
this bill should be <Wmisoed be­
cause the contract in que.~tion is 
unlawful under the Clayton Act 
* * *." Brown, DiHtrictJudge, 
concurring in denying relief 
Bought, but dissenting as to 
reasona in above ca.~e. (Pp. 800, 
801, 803.) 

50. Held, that provisions in lea.~es 
made by a manufacturer of shoe 
machinery to the effect (1) that 
the Jogsee should use the leased 
mar·hiuory to its full capacity; (2) 
that th!l lessee should purchase 
all repJ.ir parts or mechanisms 
from tho lessor at the les8or's 
regular prices; (3) that the leases 
should continue for 17 years unless 
sooner terminated by the lessor; 
do not, under the circumstances 
involved, violatu an.v provisions of 
the section in question. 

51. That provisionH in said leases 
to the effect that the lessee must 
pnrchaso all supplies used by it 
in connection with said leased 
machinery, exclusively from the 
lessor at prices established by the 
lessor; that the lessee must not use 
eaid leased machinery in connec­
tion with those of the lessor's com-

pctitors, or on shoes or other foot­
wear manufactured in part on 
competitors' machines; violate the 
provisions of the section in q nes­
tion, notwithstanding the fact that 
the lessees have the choice of un­
restricted leases, it appearing that 
tho consideration for said unre­
stricted leases was prohihitive, 
notwith.~tanding the fact that leases 
executed since the enactment of 
the Clayton Act do not contain the 
objectionable clauses, it appearing 
that said leases are on I y " tern po­
rary leases, "with the ri~ht reserved 
to the lessor to substitute or add 
different terms, the intention ap­
pearing to avoid the prohibitions 
of the section in question pending 
the litigation affecting the legality 
of tho leases containing the objec­
tionableelauses, and notwithstand­
ing the fact that th11 right to de­
clare a lease forfl'itod for a breach 
of any of the clauses involved had 
not up to that time been exercised. 

52. That provisions to the effect 
that the loRsor might terminate the 
lease for breach of any condition 
containC'd therein does not violate 
the section in question in so far as 
lawful conditions are involved, 
and thattheprovisionsastoroyalty. 
are not objectionable except that 
which allows a discount or rebate 
on condition of the lessees not using 
competitors' maehines. Uniud 
States v. United Shoe Machinery 
Co., Mar. 31, 1920, 264 Fed. 138, 
161>-169. 

"WHERE THE EFFECT OP SUCH LEASE. SALE. OR 
CONTRACT FOR SALE. OR SUCH CONDITION. 
AGREEMENT. OR UNDERSTANDING MAY BETO 
SUJSTANTULLY LESSEN COMPETITION Oil 
TEND TO CRUTE A MONOPOLY IN .ANY UIIE 
OF COMMERCE. 8 

53. "I am satisfied with the 
reasoning of Judge Triehor [United 
Statuv. United Shoe Machinery Co., 
234 Fed. 127, 150] that Congress, 
with the full knowledge of the 



constmctionwhirhhad heenplaced 
upon the Sherman Act by the 
Supreme Court, did not intenrl 
that the same construction should 
be placed upon the specific terms 
of the Clayton Act; for it chose to 
de line the lessening of com petition 
which it declared to be unlawful, 
anrl to do this used the word 'sub­
stantially' to make it apparent 
that a real, as opposed to an 
imaginary or fanciful lessening of 
competition, was intended. 

54. "Doubtless a substantial 
lessening of competition would 
amount to an unreasonable re­
straint of trade; but I do not 
think it is the duty of the Court to 
find this hefow it can pronounce a 
contract unfair, the effect of which 
it has founrl may be to 'substan­
tially lessen competition.'" The 
reports of the committees of both 
Rouses of Congress, as well as tho 
legislative history of the bill, show 
the intent of Congress to protect 
the public from practices which it 
believed to be inimical to the 
public good by preventing these 
practices from being put in opera­
tion. 

55. "I think, therefore, it is the 
duty of the Court to determine 
Whether or not the contract has 
provided means for a real or sub­
stantial lessening of competition, 
irrespe<"tiYe of what use has been 
or is being mudo of these means. 

56. "By the use of the word 
'may' the intent is manifest to deal 
'With the potential evil which a 
contract may contain, and to make 
the attempt to substantially lessen 
competition unlawfully." Johnson, 
Circuit Judge, in Standard Fashion 
Co. v. Magran~ Jlouaton Co., Mar. 
9, 1918, 254 Fed. 493, 499. (District 
Court.) 

57. "The mere fact that Congress 
enacted the Clayton Act after 
numeroua courta had held similar 
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or analogous restrictions [i. e., 
agreements on the part of the cove­
nantee not to deal in products other 
than those of tho seller during the 
term of the contract] not obnoxious 
to the Sherman Act, July 2, 1890, 
C. 647, 26 Stat. 209 (Comp. At. 
pars. 8820-8823, 8827-8830), or in­
valid at common law, or under 
State antitrust statutes, justi1ies 
the inference that the Legislature 
intended in the line of actual ex­
perience to'change the law. [Cit­
ing numerous cases.] 

58. "There is no answer to the 
suggestion of Judge Trieber in 
U.S. v. United Shoe MacMnery ('o. 
(D. C.), 234 Fed. 127,150, that the 
presnmption is, not that Congress 
intended that the construction of 
the Sherman Act sh0uld l'ontrol, 
but on the contrary that it should 
not control." And again quoting 
from Judge Trieber: · EYidently 
Congress was not satislied to only 
prohibit actual lessening of com­
petition or monopolizing, but to 
make it unlawful for any person to 
do these acts, which may put it in 
his power to do so.' 

59. "The very title of this act is 
significant-'An act to supplement 
exirlting laws against unlawful re­
straint and monopolie:3, and [or 
other purpoHes.'" Standard Fash­
ion Co. v. Magrane Houston Co., 
June 28, 1919, 259 Fed. 793, 795, 
796. 

60. "In order to condemn the 
negative covenant it is not nec­
e>~Sary that the Court shoulrl find 
that it will le&~en compet.ition or 
will tend to create a monopoly; it 
is enough to find that it may les~en 
competition or may tend to create 
a monopoly." 

61. "On thiH record we are con­
strained to find tha~. this restric­
tion may substantially le:48en 
competition and may tend to 
create a monopoly. It already ap-
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pears that, out of some 52,000 pat­
tern agenries in this country, the 
plaintiff or a holding company 
controlling it and two other pat­
tern companie~ control approxi­
mately two-fifths. The restrktion 
of each merchant to one pattern 
manufacturer must in hundreds, 
perhaps in thou~ands of small 
communities amount to giving 
such single pattern manufadurer 
a monopoly of the busineHR in such 
community. * * * " Ander­
son, Circuit Judge in Standard 
Fashion Co. v. Jfagrane Homton 
Co., June 28, 1919, 259 Fed. 793, 
798. 

Brown, District Judge, concur­
ring in denying relief a.~ked, hut 
not. in holding the 1·ontract in­
volved unlawful under the Clay­
ton Act. 

62. "Full weight muHt. he given 
to the final clause of section 3 of the 
Clayton Act [quoting above clause, 
namely, "Where the effect of such 
lease," etc.] .. 

63. "In determining the effect 
we must con~icler the thing upon 
which the effect is to be produced. 
This dau~e seems to require that 
the interpretation and application 
of section 3, of the Clayton Act 
should he according to the princi­
ples stated in the opinion of Mr. 
Justice Brandeis in Chicago Board 
of Trade v. Un·ited States, 246 U.S. 
231, 238, 38 Sup. Ct. 242, 244 (62 
L. Ed. 683). 

64. "'But the legality of an 
agreement or regulation can not 
be determined hy so simple a test, 
as whether it restrains competition. 
Every agreement concerning trade, 
every regulation of trade, restrains. 

To bind, to restrain, is of their 
very e~Hence. The true test of le­
gality is whether the restraint im­
poRed is such as merely regulates, 
and perhaps thereby promotes 
competition, or whether it is such 
as may suppress or even destroy 
competition. To determine that 
question the Court mu8t ordinarily 
consider the facts peculiar to the 
business to which the restraint is 
applied; it.~ condition before and 
after the restraint was imposed; 
the nature of the restraint, and its 
effect, actual or probable. The 
hi.~tory of the re8traint, the evil 
believed to exist, the reason for 
adopting the particular remedy, 
the purpose or end sought to he 
attained, and all relevant faets. 
This is not because a good inten­
tion will Herve an otherwise ob­
jectionable regulation or the re­
verse; but because knowledge of 
intent may help the Court to in­
terpret facts and to predict con­
sequen<'e.~.' " 

65. "In applying the statute it 
must be judic·ially determined 
what the effect may be. This 
judgment must be more than a 
mere feeling of 'possibility' aris­
ing in ignorance of facts whkh, if 
known, would destroy that feeling. 
It must he bii.Hed on knowledge 
and upon a reii.Houable belief that, 
in view of exiRting facts, there is 
a 'dangerous probability' '' (pps. 
799, 800, 801). 

66. "There is noth~u15 ... tne 
Sherman Act, or any other act of 
Congress, making the acts enum­
erated in section 3 of the Clayton 
Act unlawful, 'where the effeet' 
of them 'may be to substantially 
lessen competition or tend to 
create a monopoly in any line of 
commerce.' Section 1 of the 
Sherman Act (Comp. St. sec. 8820) 
make.i unlawful 'contract * * * 
in restraint of trade or commerce,' 



and !1.'! construed by the Supreme 
Court in the above cited cll.'les, 
they mean 'contracts which un­
duly restrain trade and commerr·e.' 
This \anguge differil materially 
from the \anguge used in ~ection 3 
of the Clayton Act. That con­
tracts or leases may subHtantially 
lessen competition was not suffi­
cient to make them unlawful un­
der the Sherman Act, if not un­
duly or oppreH~ively enforced as 
ww; held in dau~es hereinbefore 
cited.'' 

67. "The Clayton Act as the 
court construes it, is intended as 
a preventive aet, to arrest the crea­
tion of trust.~ etc., in their incip­
iency and before consummation 
* * *, 

68. "It is therefore unnecessary 
to determine whether the defend­
ants, by the tying clauses and the 
discounts .and rebates, have suc­
ceeded in unduly monopolizing 
or attempted to monopolize un­
dttly, any part of the trade or com­
merce among the several Rtates, or 
to unduly restrain competition in 
that part of commerce. The ques­
tion to be decided L~: Du the 
clauses complained of, or any of 
them, put it in their power, or 
have the effect, or tend, if en­
forced, as the defendants would 
have the right to do, if they are 
not unfair under the Clayton 
Aet-and that is their intention 
[eontention ?]-'to suhHtant.ially 
lessen competition' or 'establish 
a monopoly in trade'? 

69. "In the opinion of the court 
there can be no doubt that the en­
forcement of some of the provisions 
hereinafter mentioned will have 
that effect. If shoe manufacturers 
are not permitted to use machines 
manufactured by competitors 
Without being penalized, such 
prohibition tends to leBBen com­
Petition, and eventually will re­
sult in giving the defendants a 
Inonopoly in that part of trade or 
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commerce. Who will invest the 
millions necessary to establish 
such manufacturing plants, and 
the evidence convinces that it 
would require these large sums to 
establish them, when the product 
can not be sold, or at best can find 
butaverylimitedmarket? * * *" 
United States v. United Shoe Ma­
chinery Co., Mar. 31, 1920, 264 
Fed. 138, 161-163. 

WHETHEI LIMITED IY SECTION Z. 

70. "In the opinion of the Court 
aection 2 of the Act is limited to 
sales and not leases, and therefore 
does not apply to any of the acts 
prohibited by aection 3.'' United 

.States v. United Shoe Machinery 
Co., Mar. 31, 1920, 264 Fed. 138, 
165. . 

WHETHU IETIOACTIYL 

71. "Counsel for defendant 
earnestly insists that, even if 
CongreBB so intended, the statute 
can not be construed to apply to 
preexisting contracts and to pro­
hibit their performance and en­
forcement, without violating fun­
damental and constitutional 
rights. The statute does not in 
terms except from its operation 
any agreements or contraPts, paHt, 
present, or future, and, in the ab­
sence of such exceptions, it is to 
be presumed that CongreBB intend­
ed to prohibit, not only the mak­
ing of future contracts, but also 
any further performance of past 
contracts of the kind specified. 
[Continuing contracts of lease.]" 
Elliott Machine Co. v. Cenur, Feb. 
20, 1915, 227 Fed. 124, 126; United 
States v. United Shoe Machinery 
Co., Nov. 9, 1915, 227 Fed. 507, 
510. 

72. "Section 3 of the Clayton 
Act does not declare 'any 
contracts and leases [prohibited 
by that section] to be void,' but 
that 'it shall be unlawful for any 
person,' etc., 'to make such con­
tracts,' etc. Ordinarily the word 
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WHETHER RETROACTIVE-Coutinued. 

'shall' indicates that the act is to 
be prospective, and not. retrospec­
tive. * * *." 

73. "If there is room for doubt 
n.a to the intention of Congress, it 
is removed by refP.rence to the 
pror·eediugs in Congress when the 
hill was pt:>nding in the Senate 
* * *, 

74. "The conclusion of the 
Court is that the act should not he 
given a retroactive construction 
declaring these clauses, made be­
fore its enactment, void." United 
States v. United Shoe Machinery 
Co., Mar. 31, 1920, 264 Fed. 138, 
171, 174, 175. 

WORDS AND PHRASES -"UNDERSTANDING." 

75. "The word 'understanding,' 
as defined by lexicographers, 
indudes mental discernment, 
comprehension, clear knowledge 

* * * 
76. "Couusel contend that 'un­

derstanding' is equivalent to 
'agreement,' except that it im­
putes that it is oral. The Court 

can not adopt this d!'flnition. In 
its opinion it meanH Homething 
more. It means an implierl agree­
ment, resulting from the expressed 
terms of the agreement, whether 
written or oral, or where the law 
from certain acts of ~he parties im­
plies an agreerne.nt to do a certain 
act * * *." United States v. 
United Shoe Muclu:nery Co., June 
6, 1916, 234 Fed. 127, 148. 

IN GENERAL 

77. Provisions of this section 
held to strengthen conclusion that 
owner of a patent moving-picture 
projecting machine, enjoying a 
monopoly in the sale of motion­
picture projecting machinery, by 
reason of such patent, can not sell 
the same with the condition at­
tached that only a certain kind of 
films, not a part of the machine 
and not patented, Mhall be used 
in connection therewith. Motion 
Picture Patents Co. v. U'T}i­
versal Film Mfg. Co., 1916, Circuit 
Court of Appeals, 235 Fed. 398. 
Affirmed (1917) in 243 U. 8. 502, 
517. 

Sec. 4. VIOLATION OF ANTITRUST LAWS-DAMAGES 
TO PERSON INJURED. 

U
Mttfy1mstettn n1ny SEo. 4. That any person who shall be inj"ured in his 
n e( • a e~ ( Js-

trtct COUft, Klld busineSS Or property by reason Of anything forbidden ill 
rec·over tb•·eefuld 
damag.,., illclu_d. the untitrnst laws may sue therefor in any district court 
lng cost of •u1t. 

of the United Stutes in the district in which the defend-
ant resides or is found or has an agent, without respect 
to the amount in controversy, and shall recover threefold 
the rlamages by him sustained, and the cost of suit, in­
cluding a reasonable attorney's fee. 

DECISIONS. 

Frru & Son, lnc., v. Cwluhv Packing Co .. DPc. 9. 1915, 228 
Feel. ~OB. 

Amm·ic:an Sea Green S/,u.te Co. v. 0' Httllorcm, DPI'. 14, Hl15, :!!W 
Fed. 77, 79. 

lJuwd v. United Jfinc Workn·.~ of Amel'ica, Clr·cult Court of 
AppPols, July 21, 1916, 23ii l<'ed. 1, 4, 6. 

Vomwr v. l'enmtylvania Steel Co., April 18, 1918, 250 l!'ed. 292. 
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See. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED 
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS 
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI­
GATION. INSTITUTION THEREOF AS SUSPENDING 
STATUTE OF LIMITATIONS. 

509 

S 5 Th t fi 1 • d t d h nfter ren Prima facie evi-EC. • a a na J u gynen or ecree ere,. - - - den c e against 

d d · · · c 1·n·· 1 t" - 1·n · .,.. ~--:~ r,r pro same defeudant ere In any r .Ina prosecu wn or 1 auy MilL '" . - ;.!? p.rivate lltiga-

ceeding in equity bro11ght by or on behalf of the United tion. 

States under the antitrust laws to the effect that a de-
fendant has violated said laws shall be prima facie evi-
dence against such defendant in any suit or proceeding 
brought by any other party against such defendant under 
said laws as to all matters respecting which said judg-
ment or decree would be an estoppel as between the 

Parties thereto: Provided This section shall not Ul)p1y to Oon••nt Judg-
' ments or decreea 

consent judgments or decrees entered before any testi- excepted. 

many has been taken: Provided fu1'ther, This seetion shall 
not apply to consent judgments or decrees rendered in 
criminal proceedings or suits in equity, now pending, in 
which the taking of testimony has been commenced but 
has not been conduded, provided sueh judgments or de-
crees are rendered before any further testimony is taken. 

W'henever any suit or procceJing in equity or crimill!tlst~~t~ ~) ~;~1 ;t~~ 
prosecution is instituted by the Unite(l States to prevent, ~~e~f"towi~~iv:~; 
restrain or punish violtttions of any of the antitrust laws,~~~~~t;"11g•u;~::~~,~~ 
tl · f th t t t f 1" "t t" · fing by the Uuited le rtlnlllllg" 0 e S a U C 0 lllll ll lOllS Ill respect 0 States U11<ier anti-

each and every private right of action arising under said trust law .. 

laws and based in whole or in part on any matter com-
plained of in said suit or proceeding shall be suspended 
during the pendency thereof. 

Buck1'1JC P01Nfer Co. v. Dtt Pont Powder Co., DP('. 9, 1918, !!48 
U. S., 55, 68, affirming Bttcl•eve Powder Co. v. E. I. Du P01tt de 
Nemau1·s Powder Co., July 2, 1915, 223 Fed. 881, 884. 

See. 6. LAllOR OF HUMAN BEINGS NOT A COM­
MODITY OR ARTICLE OF COMMERCE. 

SEc. 6. That the labor of a human being is not a com- tu;:~o\r•sro~~}: 
rnodity or article of commerce Nothing contained in the cul~ural organi· • zatwns and tbeir 
antitrust laws shall be construed to forbid the existence members, orgaD­ized for mutual 
and operation of labor ao-ricultura} or horticultural or- help and without 

l e> ' capital stock, not 
ganizations instituted for the purposes of mutual help affected by anti­

' · I trust laws with 
and not having capital stock or conducted for profit or respect_ to their 

' I e g l t unate oil-
to forbid or restrain individiual members of such organi- jects. 
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See. 6. LABOR OF HUMAN BEINGS NOT A COM­
MODITY OR ARTICLE OF COMMERCE-Continued. 

zations from lawfully carrying out the legitimate objects 
thereof; nor shall such organizations, or the members 
thereof, be held or construed to be ille~al combinations 
or conspiracies in restraint (\f trade, under the antitrust 
laws. 

IJ~:CJAIONS. 

United States v. King, April 25, 1916, 250 Fed. 908, 909, 910. 

Dowd v. United Mine Workers of America, Circuit Court of Ap­
penls, .July 21, 1916, 235 Fed. 1, 5. 

Stephen.~ v. Ohio State Telephone Co., February 14, 1917, 240 
Fed. 759, 777. 

Duplex Printing Press Co. v. Deering, April 23, 1917, 247 Fed. 
192, 195. 

Paine Lumber Co. v. Nea.t, June 11, 1917, 244 U. S. 459, 483, 487. 

Duplex P1"inting Press Co. v. Deering, l\lny 25, 1918, Circuit 
Court of Appeals, 252 Fed. 722, 743, 747. 

Montgomery v. Pacific Elcr'tric Railway Co., Muy 26, 1919, Cir­
cuit Court ot Appeals, 258 Fed. H82, 389. 

Vail Overland Co. v. Willy& Overland, December 27, 1919, 263 
FP<I. 171, 185, 186. 

Sec. 7. ACQUISITION BY CORPORATION OF STOCK 
OR OTHER SHARE CAPITAL OF OTHER CORPORATION 
OR COUPORATIONS. 

ra~~~-th~ro~~~~t SF.c. 7. Thnt no corporation engaged in commerce sh1tll 
ed where effert aenuire directly or indirectly the whole or any part of 
may be to sub· 'I ' ' 
stantiall~ lessen the stock or other share capital of another corporation en­
rom~tltJon, re· 
otram commerce, ~rnged alHO in commerce where the effect of such acquisi-
or tend to create '"' ' · 
• monopoly. tion may be to substantially lessen competition between 

the corporation whose stock is so acquired and the cor­
poration making the acquisition, or to restrain such com­
merce in any section or community, or tend to create a 
monopoly of any line of commerce. 

o?~;;o :r::;,~W: No corporation shall acquire, directly or indirectly, the 
~n·~herero~~~~ whole or any part of the stock or other share capital of 
may be to sub· t t' d ' l stantlally Je~~sen wo or more corpora 1ons engage m commerce w 1ere 
rom.petltlon, re· the effect of such acquisition or the use of such stock by stra1n commerc..·e, · ' 
or tend to create the voting or granting of proxies or otherwise may be a monopoly. • , 

to substantially lessen competition between such corpora-
tions, or any of them, whose stock or other shnre capital 
is so acquired, or to restrain such commerce in any sec­
tion or community, or tend to create a monopoly of any 
line of commerce. 
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This section shall not apply to corporations purchasin!! 
1 

PurrhAse •olel.v 
u or JJ1vestment 

such stock solely for investment and not using the same excepted. 

by voting or otherwise to bring about, or in attempting 
to bring about, the substantial lessening of competition. 
Nor shall anything contained in this section prevent a 
corporation engaged in commerce from causing the for-
mation of subsidiary corporations for the actual carrying Fb'?dr.mation of 

• su "' 1ary corpo-
on of their immediate lawful business or the natural and ratio'!s for im· 

' ' m ed 1 ate lawful 
lecritimate branches or extensions thereof or from own- hu-i• ''" also ex-

b ' ~~~ 
ing and holding all or a part of the stock of such imb-
sidiary corporations, when the etfect of such formation 
is not to substantially lessen competition. 

Nor shall anything herein contained be construed to _common car-
r 1 e r s excepted 

prohibit any common carrier subject to the laws to recru- with reference to 
"" b r a n c h or tap 

late commerce from aiclincr in the construction of line" where no 
1:'> sub,tantial ~m-

branches or short lines so located as to become feeders to petition. 

the main line of the company so aiding in such construc-
tion or from acquiring or owning all or any part of the 
stock of such branch lines, nor to prevent any such com-
mon carrier from aequiring and owning all or any par-t 
of the stock of a bruneh or short line constructe1l by an in-
dependent company where there is no substantial com-
petition between the company owning the branch line so 
constructed and the company owning the main line ac-
quiring the property or un intenost therein, nor to prevent 
such common carril'l' from extendin~ any of its lines 
through the me1lium of the acquisition of stoek or other-
wise of any other such common carrier where there is no 
subst:mtial competition between the company extending 
its lines and the company whose stock, property, or an 
interest therein is so 11cquired. 

N th • . l . th' t' l )) b h ld ff t Exi•ting rights o Ing contumec Ill IS sec lOll Slla e e to a ec heretofore law-

or impair any right heretofore legally aequired: Pro- .~~t' ~~ec~e"t{uired 
vidcd, That nothing in this section shall be held or con-
strued to authorize or make lawful anything heretofore 
prohibited or made illegal by the antitrust laws, nor to 
exempt any person from the penal provisions thereof or 
the civil remedies therein provided. 

ACQUISITION OF STOCK, ETC. IN interstate commerce as independ-
PARTICULAR CASES. ent wholesale fresh fish dealers on 

78. "The evidence discloses the Fish Pier, and the a.._qsets and 
that the Boston Fish Pier l'o. in busineBB of Ernest F. Rich, doing 
1916, acquired the stock of 25 of business under the name of A. F. 
the corporations doing business in Rich & Co., and the partnerships 
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ANNOTATIONS, Sec. 7-Coutlnued. 

ACQUISITION OF STOCI, ETC.. IN PARTICULAR Clayton Act and must be dis­
CASES-Continued. solved." United States v. New 

of Lombard & Curtis and Fulham England Fish E.rrhangc, July 11, 
& Herbert, the three latter con­
cems being wholesale fresh fish 
dealers engaged in interstate trade 
on the pier, and that it thereafter 
conducted the businesses of these 
dealers, and all competition be­
tween them ceased. We think 
the acquisition of these corpora­
tions was plainly in violation of 
the rlavton Act, and that their 
combination in the Boston Fish 
Pier Co. must be dissolved. 

79. "We aiAo are of the opinion 
that the acquisition by the Bay 
State Fishing Co. of the stock in 
the 8 corporations in its combiBa­
tion is likewise in violation of the 
Clayton Act. The fact that 5 out 
of 8 of the C'orporations whose 
stock was taken over by tho Bay 
State Fishing Co. wero organimd 
under the laws of Maine, to whom 
tho Massachusetts corporations 
bearing the same names conveyed 
their businesses and assets, does 
not make tho situation different 
than it would have been, and no 
less a violation of the Clayton 
Act, had it taken over the stock 
of the MasRac·husetts corporations 
directly. The respective Maine 
and Massachusetts corporations 
were in substance the same, and 
the effect of the formation of the 
Maine corporations, and the tak­
ing over of their stock was to de­
feat competition between all of 
the subsidiary corporations. The 
combination of these corporations 
with the Bay State Fishing Co. 
was therefore a violation of the 

1919, 258 Fed. 732, 746. 

80. "Nor does the ownership 
by the plaintiff of a majority of 
the defendant company's stock 
substantially or otherwise lessen 
competition between them (if 
they mn at all be said to compete), 
or restrain commerce, or create a 
monopoly in any line thereof. As 
heretofore stated the Tool Com­
pany is in effect, if not in fact, 
a subAidiary company, engaged 
largely, if not wholly, in perform· 
ing contracts sublet to it by the 
plaintiff. The case is not within 
the provisions of section 7 of the 
Clayton Act. * * *." Nila­
Bemcnt-Ponrl Co. v. Iron Moulders' 
Union, Oct. 9, 1917, 246 Fed. 851, 
863, 864. (Reversed on ground of 
jurisdiction in 258 Fed. 408. Re­
versal afiirmed on same ground by 
Supreme Court in opinion handed 
down Nov. 8, 1920.) 

81. Section referred to but not 
pa~sed on in Venner v. Pennsylvania 
Steel Co., Circuit Court of Appeals, 
June 30, 1916, 233 Fed. 407, in­
volving proposed acquisition of 
B.Mets of one corporation by an­
other corporation, alleged to vio­
late the act; (supplementary bill) 
Apr. 18, 1918, 250 Fed. 292. 

WHETHER RETROACTIVE. 

82. Section assumed not intend­
ed to be. Hyams v. Calumet & 
Hecla Mining Co., Jan. 6, 1915, 
Circuit Court of Appeals, 221 
Fed. 529, 537. 
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COM­
PANIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS. 

SEc. 8. That from and after two years from the date 

513 

of the approval of this Act no person shall at the same Not ttoha ~· 
more n one 

time be a director or other officer or employee of more bank, banking .... 
sociation, or trust 

than one bank, banking association or trust company, comp
1
atny u itd•

1
· 

poe B, ca.p a, 
or(J"anized or operating under the laws of the United su_rp~us, and un-

'"' d1v1ded proflts 
States, either of which has deposits, capital, surplus, and $Hto·~~~ over 

undivided profits aggregating more than $5,000,000; and ' ' 
no private banker or person who is a director in any bank 
or trust -company, organized and operating under the 
laws of a State, having deposits, capital, surplus, and 
undividecl profits aggregating more than $5,000,000, shall 
be eligible to be a director in any bank or banking asso-
ciation organized or operating under the laws of the 
United States. The eligibility of a director, officer, ord How .•llgibilit.r 

etermmed. 
employee under the foregoing provisions shall be deter-
mined by the avernge amount of deposits, capital, sur­
plus, and undivided profits as shown in t.he official state­
ments of such bank, banking association, or trust company 
filed as provided by law during the fiscal year next pre­
ceding the date set for the annual election of directors, 
and when a director, officer, or employPe has been elected 
or selected in accordance with the provisions of this Act 
it ~;hall be lawful for him to continue as such for one 
year thereafter under said election or employment. 

No bank, banking association or trust company, organ- Not to oerve 
• . • ~· more than one 
I zed or operatmg under the laws of the Umted States, ban~. _han king .... 
• • • KOc'1at10n, or trH!Ilt 
m any city or mcorporatecl town or viihtge of more than com~any I~at•<l 

• • • in c·Jty or J ncor-
two hundrerl thousand mhalntants, as shown by the last porat•rl town or 

• • • village ol more 
preeedmg decenmal census of the Umterl States, shall than 2oo,ooo In· 

h 
. . habitantL 

ave as a chreetor or other officer or employee any pnvate 
hanker or any director or other officer or employee of any 
other hank, hanking nssoeiation or trust company located 
in the same place: Pr01Jidrrl, That nothing in this section Sav!ngo banks 

l 11 1 
. b k . . with out. oapital 

s Ia apply to mutua savmgs an s not havmg a cap1tal (sharP) stock ex-

t }:J , l. _ T cepted. 
s ock represented by nhares: r01nded fu7·tner, hat a 
direetor or other officer or employee of such bank, banking Where entire. 

. . b d' h stock of one nssociatwn, or trust company may e a lrector or ot er bank, etc., ownerl 

m · bv s to c kholder• 
o cer or employee of not more thnn one other bank or .;r other, .. Iso ex-

trust company org-ani)leu unuer the laws of the United '"Pted. 

18630::1°-20--33 
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See. 8. DIRECTORS, OFFICERS, OR EMPLOYEF.S OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COM­
PANIES OPEnATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-Coutd. 

States or any State where the entire capital stock of one 
is owned by stockholders in the other: And provided fur­
ther, That nothing contained in this section shall forbid 

CiassArlfrector a dircetor·of class A of a Fe1leral reserve bank as defined 
ot Federar ref'erve ' 
bank excepted, in the Federal Reserve Act from being an officer or 
and d' · · b trectur or both an oflicer and director m one mem er 

Prh·Rte banker hank: And provided further, That nothing in this Act 
or officer, etc., of ' . 
memher ha_nk, or shall prohibit any private banker or any officer, chrector, Class A <hrector • . 
rna~· serve, with or employee of any member bank or class A director of 
conSP.nt of Fed- ~ 
•raJ Res.rve a I< ederal reserve bank who shall first procure the consent 
Board, not more ' , . 
than two other of the Federal Reserve Board, whiCh board IS hereby au-
bankfl, etc .. whf're . • • • . 
no • u ~ • ta ntial thonzed, at ItS diScretiOn, to grant, Withhold, Or revoke 
competition. h · · d' } 

sue consent, from bemg an officer, trector, or emp oyee 
of not more than two other banks, banking associations, 
or trust companies, whether organizeclunrler the laws of 
the United States or any State, if such other bank, bank­
ing association, or trust company is not in substantial 
competition with sueh hanker or member hunk. 

con•ent may be The consent of the Federal Reserve Boarcl may be pro­
oecured before ap· 1 · h f b ...! p_I i cant elected Cll!'C( bdore the person applymg t er<' or has e.en el<>cteu 
dJrector. as a class A director of a Federal resprve bank or as a 

dirertor of any member bank.1 

Not to •e"e That from ancl after two years from the elate of the 
two or more pre•· 1 f } • \_ • h ' } 11 l ently or previ· approva o t us .1. ct no person at t e same hmP s 111 lC 
ou•ly competing d' · ' f corporation• H a 1reetor Ill any two or more corporatwns, any one o 
~~~it~\d~'~f~~"d which has capital, surplus, and undivided profits aggr<'-
proflts aggr•gate t' } $ 0 .l ' h I ' more than $1,- ga mg more t tan , 1, 00,000, engageu m w o e or m pR rt 
0 0 0, 0 0 0, and · } t} b k b 1 · ' t' t t elimination otlll commerce, ot lei' tan an s, an nng f\SSO('l!t wns, rus 
eo m p etitlon by · d · 1 ' 1 A t t agreement would compnmes an eommon earners su >Ject to t 1e "~c o 
violate autitrust 1 d J' l f rth · ht Iawo. regu ate commerce, approve ~ e >ruury 011 , etg een 

hundred and eighty-seven, if such corporations are or 
shall have been theretofore, by virtue of their lmsiness 
and locution of opemtion, competitors, r-o that the elimin­
ation of competition by agreement betwe<>n them would 
constitute a violation of any of the provisions of any of 

How eltgibllfty the antitrust laws. The eli<ribilitv of a director under the 
determined. f . , . h 11 b,.., l .. , 1 I } 

oregomg provtswn s a e c ett>l'Inllte< ):V t 1e aggregate 
amount of the capital, surplus, and undivide<i profits, 
--------------------·-- ·-----

1 The pnrt of the Rectlon Immediately prec~dlng beginning with, "And 
pt·ovided /llrther, 'l'hnt nothlnJ,t In this Act" to this point. amendments 
made by act May l'i, lUHI, C. 120, and act May 26, 1920, C. 206. 
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exclusive of dividenrls declared but not paid to stork­
holders, at the end of the fiscal year of said corporation 
next preceding the eleetion of directors, and when a 
director has been elected in accordance with the provi­
sions of this Act it shall be lawful for him to continue 
as such for one year thereafter. 
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When any person elected or chosen as a director or .Eligibility at 
tlTllt"' of f'lt"CtiOII 

officer or selected as an employee of any b·111k or other or •election not 
- c ' "" cha 11ged for one 

corpomtion subject to the provisions of this Act is eligi- Jcar. 

ble at the time of his election or selection to act for such 
bank or other eorporation in such capadty his eligibility 
to act in such c~apacity shall not be affected and he shall 
not become or be deemed amenable to any of the provi­
sions hereof by rt>ason of any change in tl1e affnirs of 
such hank m· other corporation from whatsoever cause, 
whether specifically excepted by any of the provisions 
hereof or not, until the t>xpiration of one year from the 
date of his eleetion or rmployment. 

INTERLOCKING DIRECTORATES-ABSENCE OF 
COMPETITIVE FEATURES. 

83. "FurthPrmore, it is to be 
ohserved that the Delaware Co.'s 
holdings are not in naturally com­
peting companies. The com­
panies named in the present rec­
ord are widely separated and 
operate in diBtinct municipalities, 
and the gaR plant here in queHtion 
is the only one in the city of Hol­
land, and is entirely within the 
State of Michigan. The case, 
therefore, does not fall within 
any principal oppoRed to the sup­
pression of competition, as, for' 
instance, the underlying princi­
pal of the Northern Serurities ClUe, 

l9:l U. S. 197, 24 Supreme Court 
4~6, 48 L. Ed. 679, nor within 
any statutory inhibition against 
interlocking directorates similar 
to that of the ('Ja:>ton Act (Act 
Oct. 15, 1914, C. 323, 38 Stat. L. 
732, sec. 8 [('omp. Stat. Sec. 
8835ll]) * * *." City of Hol­
land v. Holland City Gas Co., 
Circuit Court of A ppeal8, Feb. 13, 
1!J19, 257 Fed. 679, 685. 

IN GENERAL 

84. ProviRions of section diRre­
garded as not then operative. 
Hyams v. Calumet &: Hecla Mining 
Co., Circuit Court of Appeals, Jan. 
6, 1915, 221 Fed. 529, 537. 

See. 9. WILLFUL MISAPPLICATION, EMBEZZLE­
MENT, ETC., OF MONEYS, FUNDS, ETC., OF COMMON 
CARRIER A FELONY. 

BJ.JC. 9. Every president, direetor, officer or manager of 
any firm, association or corporation engaged in com­
rnerce as a common carrier, who embezzles, steals, abstracts 
or willfully misapplies, or willfully permits to be misap­
Plied, any of the moneys, funds, credits, securities, prop­
erty or assets of such firm, association or corporation, 
arising or accruing from, or used in, such commerce, in 
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Sec. 9. WILLFUL MISAPPLICATION, EMBEZZLEMENT, 
ETC., OF' MONEYS, FUNDS, ETC., OF COMMON CARRIER 
A FELONY -Contiuueti. 

whole or in part, or willfully or knowingly converts the 
same to his own use or to the use of another, shall be 
deemed guilty of a fp}ony and upon conviction shall be 

P.!nalty, line, fined not less than $500 or confined in the penitentiary 
or Imprisonment, 
or both. not less than one year nor more than ten years, or both, 

in the discretion of the court . 
. M~y prosecute Prosecutions hereunder may be in the district court of 
1n flt)itrict Court 
or Unit~d states the United States for the district wherein the offense may 
for d1stnrt where 
~!t~nse commit- have been committed . 

• Jurisdiction of That nothing in this section shall be held to take away 
~~~~ • .l.0 "':i"h ~f~ or impair the jurisdiction of the courts of the several 
~d'0~~~eaut~~~ States under the laws thereof; and a judgment of convic­
hereunder. · tion or acquittal on the merits under the laws of any 

State shall be a bar to any prosecution hereunder for the 
same act or acts. 

Sec. 10. LIMITATIONS UPON DEALINGS AND CON• 
TRACTS OF COMMON CARRIERS. 

SEc. 10. That after two years from the approval of this 
ru~~~~~g:te~~ a~~ Act no common carrier engaged in commerce shall have 
.:1~t:~tU':' ;"~; any dealings in securities, supplies or other articles of 
malnte.nanee, ac· commerce or shall make or have any contrncts for con· gregat111g m o r e ' 

f,'!:~ to·~~·~~\id struction or maintenance of any kind, to the ltmount of 
.~c-~~i ~~!"~':'~more than $50,000, in the aggregate, in any one year, with 
~~~~· ~te"':. d~r another corporation, firm, partnership or association 
g~e~ .~~nu~l when the said common carrier shall have upon its board 
tntereet thereto. of directors or as its president, manager or as its purchas· 

ing or selling officer, or agent in the particular transac· 
tion, any person who is at tlw same time a director, man· 
ager, or purchasing or selling officer of, or who has anY 
substantial interest in, such other corporation, firm, part· 
nership or association, unless and except such purchases 
shall be made from, or such dealings shall be with, the 

Blddtilngt to be bidder whose bid is the most favorable to such common 
rompe ltive un-
der _regulation• carrier to be ascertained by comJletitive bidding under 
pret~cnbed by In· ' • . 
terotate com

1 
·regulations to be prescribed by rule or otherwise by the 

uuree Comm •· , • , 
•lon, and to •how Interstate Commerce Commisswn. No b1d shall be re· 
names and ad· 
dret~•e• of bidder, Peived unless the name and address of the bidder or the 
~· . I names and addresses of the officers, directors and genera 

managers thereof, if the bidder be a corporation, or of 
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the members, if it be a partnership or firm, be given with 
the bid. 

51i 

A11v }Jerson who sh·1ll directly or indire<.:tly do or ut- Penalty for 
.J ' ' ' preventing or at-

tellliJt to do anythino· to flrevent anyone from bidding ortempting to pr~-"' vent free and fau 
shall do any act to prevent free and fair competition °?m.petitiou in 

b!ddn~&. 

among the bichlers or those desiring to bid shall be pun-
ishe<l as prescribed in this section in the case of an officer 
or direetor. 

Every such common carrier having any such transac- Carrier to re-- port transactions 
tions or making any such purchases shall within thirty hereunder to In-terstate Com-
days after making the same file with the Interstate Com-merce Ooounia· 

a ion. 
merce Commission a full and detailed statement of the 
transaction showin~ the manner of the competitive bid­
ding, who were the bidders, and the names and addresses 
of the directors and officers of the corporations and the 
members of the firm or partnership bidding; and when-
ever the said commission shall, after investigation or commission to 

h . h b l' h h l h b report violatlono, earmg, ave reason to e 1eve t at t e aw as een and Its own ttnd· 
' l } ' d b } 'd h • ing• to Mtoruey Vlo atet m an a out t 1e S!U pure uses or transactiOns oeueral. 

it shall transmit all papers and documents and its own 
views or findings regarding the transaction to the At-
torney General. 

If any common cturier shall viohte this section it shall Mt.ademunor ' for d1rector, etc., 
be fined not exeeedin" $~5 000· and every such director to knowingly 

t") ' , ' ' · " vote for, direct, 
a~rent manager or offieer thereof who shall have know- aid, etc., In vio· 

"" ' I a t I o n of this 
ingly voted for or directed the :tct constituting such viola- section. 
tiou or who shall have aided or abetted in such violation 
shall be deemed guilty of a misdemeanor and shall be Penalty. 
fined not exceeding $5,000, or confined in jail not exceed-
ing one year, or both, in the discretion of the court. 

The effeetive date on and after which the 1)rovisions of Rt!ective date · exteuded to Jau. 
seetion 10 of the Act entitled "An Act to supplement 1• 191 ~· 
existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October fifteenth, 
nineeen hundred and fourteen, shall become and be 
effective is hereby deferred and extended to January first, 
nineteen hundred and nineteen: P1·ovided, That said sec.- 19~~.ta/t~~ .. co~: 
tion shall beeome effective on .January eicrhth nineteenporations.here. 

b ' a Iter O!'illnued." 
hundred and eighteen, as to any corporations hereafter 
Ol'gnnized. 1 

1 AIJove paragravb l'e~olutlou Jan. 12, llllt!. C. 1!, 40 8tat. 431. 
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE. 
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS. 
SERVICE. 

Jnrlldt.ctlon a• SEc 11 That authority to enforce compliance with r u pect1vely ap· • • 

!llicable v • • t • d sections two three seven and eight of this Act by the IJer-
m- ' ' 

Interstate com- sons respectively subject thereto is hereby vested: in the 
mer c e CommlB~ .., . • . 
sion; Inter::;tate Commerce CommiSSIOn where applicable to 

~'ederal Reserve common carriers, in the Federal Reserve Board where ap-
Board; and . . . • 

phcable to banks, bankmg assoCiatiOns and trust com-
Federal Trade panies, and in the Federal Trade Commission where ap-

commislllon. • 
phcable to all other character of commerce, to be exer-
cised as follows : 

b ~';':;'1~~0~ •• ~! Whenever the commission or board vested with juris­
complaint tt be- diction thereof shall have reason to believe that a· ny Itevea sees. 2, 3, , 

7, or 8 violated, person is violating or has violated any of the provisions and serve li&me 

~!!~tngnot~~· r~~ of sections two, three, seven and eight of this Act, it shall 
spondent or de· issue and serve upon such person a complaint stating its 
fendant. 

charge~a in that r£•spect, and containing a notice of a hear-
ing upon a day and at a place therein fixed at least thirty 
days after the service of said complaint. The person so 

ha~~l.~e~~t .~complained of shall have the right to appear at the place 
p5r and •how and tirne so fixed and show cause why an order should caWJe, etc. 

not be entered by the commission or board requiring such 
person to cease and desist from the violation of the law 

Interuntlon so charged in said complaint. Any person may make up-
may be permit- • , 
ted for ,ood phcatum, and upon good cause shown may be allowed 
cauoe. by the commission or board, to intervene and appear in 
te~~1'r!::"o";1P~ ~:said proceeding by counsel or in person. The testimony 
filed. in any such proceeding shall be reduced to writing and 

filed in the office of the commission or board. If upon 

1 •
1f1 :::• c~~;:,11~: such h~aring the commission or board, as the case may be, 

sion or board to shall be of the oninion that any of the provisions of said make written r"" t' 

port stating. find sections have been or are beincr violated it shall make a 
lng1, and to Ia- "" ' 
aue and •erve or- report in writing in which it shall state its findings as to 
der to eeRie and 
d .. l•t on ,.,.pond· the facts and shall issue and cause to be served on such 
eo~ ' . 

pet·son an order requiring such person to cease and desist 
from such violations, and divest itself of the stock held 
or rid itself of the directors ehosen contrary to the pro­
visions of sections seven and ei:!ht of this Act, if any 
t11ere be, in the mannez· and within the time fixed by saiJ 

.. _~md minion odr order. Until a tmnscript of the record in such hearing uuar may mo · 
t
1
tr ord•et uitd•1 shall have been filed in a circuit oourt of appeals of the 
t• or er un 1 

tranaerlpt of rec· United Stutes as hereinafter pt'OVided the commission 
01·d tll<·d ln Clr· ' ' 
cuit Court ot Ap· or boa:r~d mrty at anv time U})On such notiee and in such 
peaLo. •. ' 

manneJ:" as it shall deem proper, modify or set aside, in 
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whole or in part, any report or any order made or issued 
by it under this section. 

519 

If such r>erson fai Is or neo-leets to obey such onler of In .case of d!s-
'"' obedJent·e of 1ts 

the commission or board while the same is in efl'ed the 0 !·der, eommi>-
' s 1 o n or boarrl 

commission or board mav a{>ply to the cirenit court of m~y ~pply toCir-
J cuJt Collrt of Ap-

appeals of the United States within any circuit where peals for_ enforce-
' ment of Jts order, 

the violation com1)luined of was or is bcincr committed or and fiJ,. tran-
t-> scnpt ol record. 

where such person resides or carries on business, for the 
enforcement of its order, and shall certify and tile with 
its application a transcript of the entire record in the 
proceeuing, including all the testimony taken and the 
report and order of the commission or board. Ur>on ,;1wh Court to cause 

notice thereof to 
filing of the ar)plication and transcrir)t the court shall be ·~rved on re-

l"}>{l!ldent and to 
cause notiee thereof to be served upon such person and have power to 

enter decree af. 
thereUpOn shall have J'UriSLlicti·On Of the proceedin(r and ~rming, modify-

t-> 1 n g, or :;.;etttng 
of the question determined therein and shall have power aside ~>rdcr of 

' e o m m 1 S~:5.10n or 
to make and enter upon the pleadings, testimony. anu board. 

proceedings set forth in such tmnscript a decree affirm-
ing, modifying, or setting aside the order of the commis-
sion or board. The finding:-; of the commission or board Findings of 

. com m i sHion or 
as to the facts if supported by testimony shall be l'(lll- hoard '"""Iw<ive 

• • ' ' if •upportcd by 
elusive. If either par'ty shall apply to the court for }p:n·e testimony. 

to adduce aLlditional evidence and shall show to the sat- IutrodUf·tion of 
• ' au tl1 t 10ual evi-
lS faction of the court that such additional evidence ls d" ",, e may be 

_ permitted on ap-
lllaterial and that there were reasonable grounds for the 1->1 ieatiou, and 

t~howing of rea-
failure to adduce such evidence in the proceeding before • on a hie ground 

for failure to ad-
the commission or board, the court may order such aJdi- uuce theretofore. 

tional evidence to be taken before the commission or 
board and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 
seem proper. The commission or board may modify its Commission or 

fi . . board rna v ma k~ 
ndmgs as to the facts, or make new findmgs, by reason 11ew. or modilled 

f l dd. . l 'd k d . l ll f'l 1 findings by rea-0 t 1e a · 1t10na ev1 ence so ta en, an 1t s 1a 1 e SliC 1 son thereof. 

modified or new findings, which, if supported by testi-
mony, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of its original 
order, with the return of such additional evidence. The Judgment and 
• decree Hubject to 
JUdgment and decree of the court shall be final, except r~view upon cer-

th , , , tiorari, but other- · 
at the same shall be subJeCt to rev1ew by the Hupreme wise final. 

Court upon certiorari as provicled in seetion two hundred 
and forty of the Judicial Uode. 

Any party required~ such order of the commission or Petition by re-

b '" ·;, . . spondent to re-
oard to cease and de~ st from a .vwlatwn charged mav v 1 e w order to 

obt · h d . 'd . . f • cease and desist. am a review of sue or er m sa1 c1rcmt court o ap-
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE. 
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS. 
S:ERVICE-Contlnued. 
peals by filing in the court a written petition praying that 
the order of the commission or board be set aside. A 

To he _oerved on copy of such petition shall be forthwith served upon the 
co m m 1 sswn or 
board which <·ommission or board and thereupon the commission or thoreupon to file ' 
transcript of rec- board forthwith shall certify and file in the court a ord in tbe court. . . 

transenpt of the record as hereinbefore provided. Upon 
Jurisdiction of the filing of the tmnscript the court shall have the same 

Court of Appeal• • • • • , • • 
same •• on Op[>li· JUI'lSdlChon to affirm, set aside, or modify the order of the 
COtiOII by lOill· , , b d • h f 1' ' b mission or b?ar,d commissiOn or oar as 1n t e case o an app Icatwn y 
ami c·ommrsMon s , , b d f f f . or board's find- the commissiOn or oar or the en orcement o 1ts order, 
I n g s • i m ilarly . . . 
conclusi,·e. and the findmgs of the commissiOn or board as to the 

facts, if supported by testimony, shall in like manner be 
conclusive. 

Jurisdiction of The jurisdiction of the circuit court of appeals of the 
Court of Appeals U . d '-:! f • 1 d • f d f exclusive. mte otates to en orce, set asH e, or mo 1 y or ers o 

the commission or board shall be exclusive. 
Proceedtngo to ·Such proceedings in the circuit court of appeals shall have pre<.'t'dence 

o•c·· other ca•t!H, be given precedence over other cases pending therein, and 
Kllu to be expe- • • 
uiteu. shall be m every wny expedited. No m·der of the com-

Liability un- mis.sion or board or the judgment of the court to enfor·ce 
der antitrust acto . . . 
••ot ultcct.u. the same shall m any Wise reheve or absolve any person 

from any liability under the nntitrust Acts. 
n:1"~: 1i~ ~!.cor:;; Com plaints, orders, and other processes of the cornmis­
b oar u '• com- sion or board under this section may be served by any-
P I a 1 nts, orders, 
and other proc- one duly authorized by the commission or board either. 
eHI'Ies. ' 

Pwonal; (a) by delivering a copy thereof to the person to be 
served, or to a member of the partnership to he served, 
or to the president, secretary, or other executive officer 

At otttre ~ror a director of the cor1wrution to be served· or (b) by pI a,. e of Lu•t- ' 
ne••; or leaving a copy thereof at the principal offi<~e or place of 
~Y regi•tmd business of sueh person; or (c) by registering and mail-

mao!. • h f ll l 1 h' ' mg a copy t ereo a< c ressec to sue 1 person at Is pnn-
verin~d return dpal olfice or plttce of business. The verified return by 

of person Bttrvwg, 
and return post- the person so servinrr said complaint order or other 
office receipt, '"' ' ' 
proof of serviL-e. process setting forth the manner of said service slutll be 

proof of the same~ and the return post-office receipt for 
said complaint, orcler, or other proccss r<'gisterecl 1md 
mniled us aforesaid shall be proof of the service of the 
same. 
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Ser.. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST 
LAWS. SERVICE OF PROCESS. 
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SEc 12. That any suit action or proceeding under the Pr.oce~diugmay 
' ' ' be mstituted or 

antitrust laws acrainst a corpol'ation may be broucrht p~o<~·· servou.ln 
b b thstr!Ct of whiCh 

not only in the J'udicial district whereof it is an inhabit- corporation an 
J n h :1 h 1 t H n t or 

ant but also in any district wherein it mav be found or wherever it may 
' • •· be !ouu.J. 

transacts business; und all process in such cases m:ty he 
served in the district of which it is an inhuhitant, or 
wherever it may be found. 

DECISIONS. 

Frey & Son, ltw., v. Cudahy Packing Co., Dec. 9. 1915, 228 Fed. 
209. 

Thorburn v. Gates, July 17, 1915, 225 I~ed. 613, 615. 

Frey & Son, Inc., v. Cudahy Packing Co., Apr. 27, UJ16, 232 
Fed. 640. 

Southern Photo Material Co. v. Rastm(l!n Kodak: Co., July 20, 
1916, 234 Fed. 955-957. 

Ven11er v. Pennsylvania Steel Co., Apr. 18, 1918, 250 l!'ed. 292, 
297. 

WainW1'ight v. Pnmsylvanln R. Oo., Oct. 22 1918, 25a l!'ed. 459, 
463. 

Sec. 13. SUBP<ENAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUS1; LAWS. 

SI-:c. 13. That in any suit, action, or proceeding b!'Ought 
by or on behalf of the United States suhpamas for wit­
nesses who are required to attend a court of the United 
States in any judicial district in any caHe, civil or crimi-
nal, arising under the antitrust laws may run into any May run Into 

th d . . p 'd d 'I'l . . .1 . fany distri~t. but 
o er Istrict: 'I'O'V'l ,e , tat 1n ClVI cases no wnt o r•erml .. lon ot 

b h Il . f . }' . f h J' trial court nel'i!ll· 
SU po:ma S a ISSUe Or Witnesses lVlng Ollt 0 t e CtlS- sa.ry in rtvil cases 

t • t . } • h } • h ld )' t} if witioe.;• lives ric In W llC t 1e COUrt JS e at a greater ( Jstance UUI out or district 

h d l '} f h l f 1 }d' tl and more than one un ret nn es rom t e p ace o 10 mg 1e same 1oo mile• ui•· 

"Without the permission of the trial court being first had tant. 

Upon proper application and cause shown. 

Sec. 14. VIOLATION BY CORPORATION OF PENAL 
PROVISIONS OF ANTITRUST LAWS. 

SJ.:c. 14. That whenever a corporation shall violate any 
of the penal provisions of the antitrust Ia ws, such viola-
tion shall be deemed to be also that of the indi\·idual di- Deemed also 
l'e t ffi f l . l h ll that of itodiridu· c ors, o 1cers, or ugPnts o sue 1 eorporntwn w 10 s a al diret·tors, olD· 

hav } . d d d d f l . c•rs, etc. e aut wnze , or ere , or oue any o · t 1e acts const1-



;j22 ACTS ADMIN ISTEHED BY COl\Il\[ISSlON. 

See. 14. VIOLATION BY CORPORATION OF PENAL 
PIWVISIONS OF ANTITRUST LA WS-Cuutilllll'll. 

t.uting in whole or in part such violation, and such viola­
Amfsdemeanor. tion shall be deemed a misdemeanor, nnd upon conviction 

therefor of any such director, officer, or agent he shall be 
P. en a.t ty, ftnte punished by a fine of not exceeding $5,000 or by impris-

or 1mpr11~omnen , 
or both. onment for not exceeding one year, or by both, in the dis-

cretion of the court. 

See. 15. JURISDICTION OF UNITED STATES DISTRICT 
COURTS TO PREVENT AND RESTRAIN VIOLATIONS 
OF THIS ACT. 

SEc. 15. That the several district courts of the United 
Stutes are hereby invested with juri:;tlietion to prevent 

District attor· and restrain violations of this Act and it shall be the 
neys, UIH..Ier di· ' 
rection of Attor· duty of the several district attorneys of the United States 
ney General, to ' 
institute proceed· in their respective districts, under the rlirection of the At-
tng~. torney General, to institute proceedings in equity to pre-

P robe eb• d fnp vent and restrain such violations. Such proceedings may 
may e y way 
ot petition set· be by way of petition setting forth the case and praying 
t lng forth the 
me, etc. that such violation shall be enjoined or otherwise pro-
ti~,!~r c~~~~ "f~ hibited. Wl~en the parties complained of shall have bPell 
~~c!~1 ~oct!:·;~t duly notified of such petition, the court shall proceed, us 
nation a• "0011 as soon as may be to the hearing and detHmination of the 
may be. ' 
Pen~iu~ p~ti· ease; and pending such petition, and before fi"nal decree, 

tlon lllstttutl ng • . 
proceedinl{ cuurt the court may at !LilY tlme make sueh temporary restnun-
may make tern- • d l "b" . l 11 L d J . . I porary reHtl'nln· mg or er or pro 11 1tlon as :; 1a ue eenwL Just m t 1e 
lng order or pro· . • 
hibitlou. premises. Whenever 1t shall appear to the court before 

which any such proceeding may be pending that the ends 
of justice require that other parties should be brought be­

courttlmay •urn· fore the court, the court mny cause them to be summoned 
1110U 0 1er para 
tie.. whether they reside in the district in which the court is 

held or not, anJ subpmnas to that end way be served in 
any district by the marshal thereof. 

DF.CII'llONS. 

Wainwright v. Pennsylvania R. Co., Oct. 22, 1918, 253 Fed. 459, 
463. 

See. 16. INJUNCTIVE RELIEF AGAINST THREATENED 
LOSS BY VIOLATION OF ANTITRUST LAWS. 

Open to any SEc. 16 That any person firm COI'lJOration or associa-
verson, tlnu, t·Lc·., • ' ' , 
on same c~ndi· tion shall be entitled to sue for and have inj"unctive relief 
tlofllj and prwcl· ' 
plC'!I as .other In- in any court of the United. States havill" J"urisdiction 

. j u n d 1 ve relief .-, 
bY ~our t •. u t over the parties against threatened loss or Junuwe by a 
equtty ~lf&lnli l t:> 



CLAYTON ACT. 523 

violation of the antitrust laws includin(J' sections two. threatened <0_11-, "' -duct that w1ll 
three seven and ei.rht of this Act, when and under theca use loss or 
same' conditions :nd principles as injunctive relief nnma~re. 
against threatened conduct that will cause loss or damage 
is granted by courts of equity, under the rules governing 
such proceedings, and upon the execution of proper bond J Tetmiporary llsn-

unc on may -
ttuainst damages for an inJ' unction improvidently oranted sue upon ~,>roper 

o 1:' bond and •how-
and a showing that the danger of irreparable loss or lng. 
damage is immediate, a preliminary injunction may is-
sue: Pro,oided, That nothing herein contained shall be But United 

d 
. . States alone mar 

construe to entitle any person, firm, corporatiOn, or sue for ini~ne-
. t' h U · d S b · . . t i v e r e 1 t e f :tSSOClR IOn, except t e mte tates, to rmg SUit l!l against co_mmo11 

't f ' • · 1' f · . < arrier '"bJect to eqm y or InJunctive re 1e agamst any common carrier"''' to Hegulate 
b . t to th . , f J A 1 t Commerce. su Jec e provisiOns o t 1e ct to regu a e commerC'e, 

approved February fourth, eighteen hundred and eighty-
seyen, in respect of any matter subject to the regulation, 
supervision, or other jurisdiction of the Interstate Cc.m-
merce Commission. 

DECISTONS. 

Union Paciflo Railway Oo. v. Frank, Ch·cult Court of Appeals, 
July 9, 1915, 226 Fed. 906, 911. 

Great Atlantic ~ Pacific Tea Oo. v. Croom of Wheat Co., July 
20, 1915, 224 Fed. 1566, 571. 

F'lirtman v. Wdsbach Co., Jan. 24, 1916, 240 U. S. 27, 29. 

Paine Lumber Co. v. Neal, June 11, 1917, 244 U. S. 459, 471, 480. 

Venn-er v. Penns21l1mnia Steel Co., Apr. 18, l!l18, 250 Fed. 292. 

D1lJJlex Printing Press Co. v. Deering, Circuit Court ot' Appeuls, 
?\lay 25, 1918, 252 Fed. 722, 748. 

Sec. 17. PRELIMINARY IN1UNCTIONS. TEMPORARY 
RESTRAINING ORDERS. 

SEa. 17. That no preliminary injunction shall be issued h,f.:'ntt~~~m~u~v 
without notice to the opposite party. out notice. 

No temporary restraining order shall be granted with- ~~ain~~;P~~~~~: 
out notice to the opposite party unless it shall clearly !~"~~~~~ne~r a;~~~~ 
appear from specific facts shown by affidavit or by the ~~~~,a;~Je ari~Ju1;; 
Verified bill that immediate and irreparable injury, loss, or losa. 
or damage will result to the applicant before notice can 
be served and a hearing had thereon. Every such tem-
porary restraining oruer shall be indorsed with the date t'f':mporary ·~-

& raming on.ler. 
and hour of issuance shall be forthwith filed in the to •how elate and 

' hour of Jstme, dt-
clerk's office and entered of record, shall define the in- fine InJury, etc. 
jury and state why it is irreparable and why the order 
Was granted without notice, and shall by its terms expire 
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See. 17. PRELIMINARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS--Continued. 

within such time after entry, not to exceed ten days, as 
the court or judge may fix, unless within the time so fixed 
the order is extended for a like period for good cause 
shown, and the reasons for such extension shall be entered 

. H without no- of record In case a temporary restraining order shall 
t ll'e, J~!-UUJJee of • 

'·' ,. e limiuar.v in· be granted without notice in the contino·eucy specified 
JU udwu to be b ' 

'"'posed of . at the matter of the issuance of a preliminary inJ· unction 
.. arhest poso1llle 

"'""'""t. shall be set down for a hearing at the earliest possible 
time and shall take precedence of all matters except older 
matters of the same character; and when the same comes 
up for hearing the party obtaining the temporary re­
straining order shall proceed with the application for a 
preliminary injunction, and if he does not do so the court 
shall dissolve the temporary restraining order. Upon 

Opposite ~~rty two days' notice to the party obtaining such temporary 
may 1nuve ul~HO· 

lutio." or modi- restraining order the opposite party may apl)ear and 
flcat10n on two • 
days' notice. move the dissolution or modification of the order, and in 

that event the court or judge shall proceed to hear and 
determine the motion as expeditiously as the ends of jus­
tice may require. 

sec. 268 of Ju- Sedion two hundred and sixty-three of an Act ent.itle1l 
didal Code re· • 
p..aled. "An Aet to codify, revise, and amend the laws relating to 

the judieiary," approved March third, nineteen hundred 
and eleven, is hereby repealed. 

sec. 266 not Nothing in this section contained shall be deemed to 
alfected. 

alter, repeal, or amend section two hundred and sixty-
six of an Act entitled "An Aet to codify, revise, and 
amend the laws r<'lnting to the judi(·iary," approved 
March third, nineteen huJHh·ed and eleven. 

DECIR!ONS. 

Supreme Council nf Royal !ln·nnum. v. TloiJnrt, Circuit Court ot 
Appt>nls, June 15, 1917, 244 F<'d. mm. H!IO. 

MixHissippi Valley 'l'rust f"o. v. Railw11y Steel Co., Circuit Court 
of Appt•fll~. Apr. 19, 11:119, 21'iS Fed. 346, 349. 

!)ail O·vet·land Co. v. Will!JB Overlwnd, Dec. 27, 1919, 263 Ft~ll 

171, lSO. 

See. 18. NO RESTRAINING ORDER OR INTERLOCUTORY 
ORDER OF INJUNCTION WITHOUT GIVING SECURITY. 

,;~!r'¥~ !!c.pr1oti SJ<:c. 18. That, except as otherwise provided in section 
of thi• act. 16 of this Act, no restrnining m·rler or interlocutory order 

of injunction shall issue, except upon the giving of secur-
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ity hy the applirnnt in such sum as thP rourt or jwlge 
may deem proper, conditioned upon the payment of such 
costs and damages as may be incurred or suffered by any 
party who may be found to have been wrongfully en­
joined or restrained thereby. 

DECISIONS. 

lFe.~tern Union Tel. Co. v. United Slates .~ M. T. Co .. ClrC'ult 
Court of AppPals, Ma~· 16, W1!i. 221 1•'~1. G4!i. ;,r.fl. 

Swift v. BUzek Panthrr Oil & Gas Co., Circuit Court of Appt>uls, 
May 30, 1917, 244 Fed. 20, 20, 30. 

See. 19. ORDERS OF INJUNCTION OR RESTRAINING 
ORDERS-REQUIREMENTS. 

SEc. 19. That every order of injunction or restraining 

525 

order shall set forth the reasons for the issunnce of the Muet •et forth 

} ll b 'fi . d } II l 'b . reasons, be •P•· same, s 1a e spec I c m terms, an s 1a ( escr1 e m rca- cific, a" d d c. 

ll d 'l d b f h b' scribe acts to be sona > c eta1 , an not y re erence to t e til of com- restrained. 

plaint or other document, the act or acts sought to be 
restrained, and shall be binding only upon the parties to Binning on I Y 

. . o n p a r t I e • to 
the smt, their officers aO'ents servants employees and suit, their om-

' b ' ' ' cer., etc. 
attorneys, or those in actiYe concert or participating with 
them, and who shall, by personal service or otherwise, 
have received actual notice of the same. 

DECISIONS. 

Lion Traf'fot· Co. v. Bull Tra£tor Co., Circuit Court of Appeals, 
Feb. 12, 1916, 231 Fed. 156, l 62. 

Daz>is v. Hayden, Nov. 9, 1916, 238 Fed. 734. 

Stephens v. Ohio State Telephone Co., Feb. 14, 1917, 240 Fed. 
750, 765, 776. 

Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE­
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOY· 
ERS AND EMPLOYEES, ETC., INVOLVING OR GROWING 
OUT OF TERMS OR CONDITIONS OF EMPLOYMENT. 

SJ<x.:. 20. That no restraining order or injunction shall 
be granted by any court of the United States, or a judge 
or the judges thereof, in any case between an employer 
and employees, or between employers and employees, or 
between employees, or between persons employed and 
persons seeking employment, involving, or growing out 
of, a dispute concerning terms or conditions of employ-
Inent, unless necessary to prevent irreparable injury to uJ~! ~~.;,:~; 
Property or to a property right of the party making the to prevent irrep-

' 1 arable Injury. 
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See. 20. RESTRAINING ORDERS OR INJJUNCTIONS BE· 
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOY­
ERS AND EMPLOYEES, ETC., INVOLVING OR GROWING 
OUT OF TERMS OR CONDITIONS OF EMPLOYMENT­
Continued. 
application, for which injury there is no adequate remedy 

prJp~•~t;·o~·r~~P~ at law, and such property or property right must be 
~~t~.~:-~r~:d~?:~ described with particularity in the application, which 
particularity. must be in writing and sworn to by the applicant or by 

his agent or attorney. 
Not toprohibit And no such restraining order or injunction shall pro-

any per R o n or } , b, h h . l . 
pe_rso'!s from ter- 11 It any person or persons, w et cr smg y or In coneert, 
m1nating any re- . . . 
lation of employ- from termmatmg any relatiOn of employment, or from 
ment, recom- . 
mending other• r·easmg to perform any work or labor, or from recom­
hy peaceful J' . . d' 1 b f 1 
means so to do, TilCllf mg, adVISing, or perSUa mg ot 1ers y peace ll 

etc. means so to do; or from attending at any place where 
any such person or persons may lawfully be, for the pur­
pose of peacefully obtaining or communicating informa­
tion, or from peaeefully persuading any person to work 
or to abstain from working; or from ceasing to patronize 
or to employ any party to such dispute, or from recom­
mending, advising, or persuading others by peaceful and 
lawful means so to do; or from paying or giving to, or 
withholding from, any person engaged in such dispute, 
any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, an<l 
for lawful purposes; or from doing any act or thing 
whieh might lawfully be done in the absence of such dis-

Ac~• specified pute by any party thereto· nor shall any of the acts in th1a pRragraph l 
not to be con- specified in this paragraph be considered or held to be Hl<l.ered viola tionA .. 
of any law of the violations of any law of the United States. 
United StateL 

m;crsroNs. 

A las lea S. /1\. Co. v. In lcrna-tional Long.,horcm-en'8 A .~.,n .. , Sept. 
5, 1916, 236 Fed. 964, 970-972. 

Stephens v. Ohio State Telephone Co., I•'eb. 14, 1917, 240 l!'ed. 
759, 765, 769, 778. 

Duple:c Printing Go. v. Deeri.ng, Apr. 23, 1917, 247 Fed. 192, 1()5. 

Paine lAtmbm· Co. v. Neal, June 11, 1917, 244 U. S. 459, 484, 4R!i. 

Puget Round Traction, TAoht & Power Co., v. Whitley, July 21\, 
1917, 243 Fed. 945---952. 

Kroger Grocery & Baking Co. v. Retail Clerk.'' I. P. As.m., Mar. 
22, 1918, 2fi0 Fed. 890, 892, 893. 

Duplex Printing Press Go. v. Deering, Circuit Court of Appeals, 
Hay 215, 1918, 252 Fed. 722, 744, 747, 748. 
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Fnifcd Sfnfc., v. Norri.~. Dec. Hi, HllR, 2!iri I•'erl. 42:l, 424. 

ilfont,qrmwry v. !'ad{ic Elcct·ric Railway Co., 1\luy 26, l!l19, 
Clrcnlt Court of Appeals, 25R I<'ed. Bil2, :mo. 

Vail 01•crlnnd Co. v. Wi/lys Overland Co., Dec. 27, 1919, :.!63 
I•'e<l. 171, 18;'5, 186, 187. 

Vonni111tf Machineru Co. v. 'l'oledo Mac/tine & Tool Co., I<'eb. 7, 
Hl20, 2G3 lf!'d. 1!1:2, 1!)7, 200--202. 

Kinlrwh Tl'il'phonc Co. v. Loca.l Union No. 2, Muy 6, 1920, 265 
Fed. 312, :url--320. 

Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT, 
PROCESS, ETC., OF ANY UNITED STATES DISTRICT 
COURT, OR ANY DISTRICT OF COLUMBIA COURT. 

SEc. 21. That any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or command 
of nny district court of the United Sntes or any court of 
the District of Columbia by doing any act or thing 

52/ 

therein, or thereby forhidd(•n to be done by him if the If a~t ~one also 
• ' a crtmmo.l of-

act or thing so done hv him Le of such character as to con- fen•-e under law• 
• • of United States 

stttute also a criminal offense under any statute of the or or state in 

l . wh i eh commit­
T llltPd ~tntPs, or under the Ia ws of any State in which ted, person to br 

I . · proceeded agaim;t 
tIe act was comm1tt.cd, shall he proceeded against for his•• hereinafter 

'd · . proVIded. 
sa1 contempt as heremafter provided. 

DECISIONS. 

Gout.~ v. Tlnitl'd States, Circuit Court of App<'al~. 1\far<'h 4, l!HB, 
~49 F'e<l. 595, 597. 

8werMto-n v. /fnitcrl States, Circuit Court of Appeals, May 7, 
Hll8, 251 Fed. 205, 210. 

Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL. 
PENALTIES 

SEc. 22. That whenen~r it shall be made to appear to 
any distt·ict court or judge thereof, or to any judge 
therein sitting, hy the return of a proper officer on lawful 
ProceRs, or upon the affidavit of some credible person, or 
?Y information filerl by any rlistrict attorney, that there 
ls reasonahle ground to believe that any person has been 
~uilty of such contPmpt, the court or judge thereof, or Court or judge 

nnv J.ll(lO'e tlierel'n sittin(}' m·ty issue a rule requirin(}' thernay i .. ue rule to 
J l""'- .. - ,...,.. ' • ... ~ t~how caul'le whv 

said person RO chnrge(l to show cause upon a day certain~~~~1°1 'd c,::::~~: 
Why he should not he punished therefor, which rule, to- punished. 

gethe1· with a copy of the affidavit or in formation, shall 
be served upon the person charged, with sufficient prompt-
ness to enable him to preparr for and make return to the 
order at the time fixed therein. If upon or by such re-
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Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL. 
PENAL TIES-Continued. 

ro~~!~P~t ~~~e~~ turn, in the judgment of the court, the alleged contempt 
~~ie;~~~rn.purged be not sufficiently purged, a trial shall be directed at a 

time and place fixed by the court: Provided, howc1Jer, 

11 
~:'iu~ee~!nnatt~ That if the accused, being a natural person, fail or refnse 

make return .. At- to make return to the rule to show cause an attachment 
taC'hmr.nt agatnat • ' c ' 

person. may issue against his person to compel an answer, and in 
case of his continued failure or refusal, or if for any 
reason it he impracticable to dispose of the matter on the 
return day, he may be required to give reasonable bail 
for his attendance at the trial ancl his submission to the 
final judgment of the court. Where the accused is a body 

If hotly enrpo- corporate, an attachmrnt for the S<'qnestration of its 
rat~ attachment b · d J"l f J f "1 t tor 'oeque.tration property may e Issue upon 1 <e re usa or a1 ure o 
of _it• property. answer. 

bl~:~rt':: u~~ In all cases within the purview of this Act such trial 
on demand of ac· b b t}· t } } f tl 1 by cuaed, by jury. may e y 1e cour , or, upon c emanc o 1e accusec, 

a jury; in which latter event the conrt may impanel a 
jury from the jurors then in attendance, or the court or 
the judge thereof in chambers may cause a sufficient num­
ber of jurors to be selected and summoned, as provided by 
law, to attend at the time and place of trial, at which time 
11. jury shall be selected and impaneled as upon a trial for 

Trial to C<?n· misdemeanor· and such trial shall conform as near as 
form to pract1ce ' ' 
in criminal C&SCR mn,y be to the practice in criminal CaSeS prosecuted by 
proHecutecl by In- ' 
dlctmcni or upon indictment or upon information. 
infomu1tion. . 

If the accused be found gmlty, judgment shall be en· 
Pen a I ty, 1\nr tered accordingly, prescribing the punishment, either by 

or Imprisonment, fi • • t b 1 ' } d" ' f h or hoth. ne or 1mpr1sonmen , or ot 1, m t 1e 1scretwn o t e 
Fine paid to oourt. Such fine shall he paid to the United States or to 

Unit~d Rtatea or h 1 · t tl · · d b } complaluant or t e comp aman or o ter party InJUre y t 1e act con-
other party In- t"t t" l t t h th · Jured. It ac-S 1 u mg 1 te eon Pmp ., or may, w ere more an one 1s so 
cuud natural d d b d" "d d · d } J person, nne to amage , e IVl e or apportwne among t 1ern a...: t 1e 
UniterlRtate• uot t l" t b t · h Jl th fi t b "d to exceed ,1,000. COUr may ( Irec , 11 lll no case S a e ne 0 e pal 

to the United States exceed, in case the accused is a 
natural person, the snm of $1,000, nor shall 1mch impris· 
onmcnt exceerl the term of six months: P1·o11ided, That in 

Court or JntiA"e !tny case the court or a J. ud ere thereof may for crood cause 
mav di•pen-. o ' h 

wlih rule and is- shown by affidavit or proof taken in open court or before 
1 u e nttadlmPnt ' 
for arreHt. SUCh judge and filed with the papers in the Case, dispense 

with the rule to show cause, ancl may issue an attachment 
for the arrest of the person charged with contempt; in 
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which event such person, when arr~sted, shall he brought b tg~~;f.~ ~to~: 
before such comt or a judge thereof without unnecessaryiudge p_romptly :111d adm1tted to 
delay and shall be admitted to bail in a reasonable penalt v h n i I. Proceed-

J 1 n g, B thereafter 
for his appearance to answer to the charge or for trial for •am~ as If rule 
the contempt; and thereafter the proceedings shall be the 
same as provided herein in ease the rule had issued in the 
first instance. 

DECISIONS. 

In re Hcymam, Mar. 22, 1915, 225 Fed. 1000, 1003. 

Stephens v. Ohio State TeleiJlwne, I!'eb. 14, 1917, 240 Fed. 759, 
764. 

Couts v. United States, Circuit Court of Appeals, Mar. 4, 1918, 
249 Fed. 595-7. 

Swepston v. United .~tates, Circuit Court of Appeals, May 7, 
1918, 251 Fed. 205, 210. 

Toledo New.~1laper Co. v. United States, June 10, 1918, 247 U. S.; 
402, 423. 

7'oshet v. West Kent1u•k11 Coal Co., Oh·cult Court of Appeals, 
June 14, 1918, 252 Fed. 44, 45. 

Sec. 23. EVIDENCE. APPEALS. 

had iBBued. 

S1w. 23. That the evidence taken upon the trial of any Evidence may 
• • be preserved by 

Persons so accused may be preserved by bill of exceptwns, h_i 11 of excev-
d • d f . . b • .I tJOno. an any JU gment o convwtwn may e revteweu upon Judgment re-

Writ of error in all respects us now provided by law in:_~ftwo~~~;o~pon 
criminal cases, an<i may be affirmed, reven;cd, or morlified 
as J·ustice may rc<}Uire. Upon the !!ranting of sueh writ ~ranting ot 

c"' Wflt to Stay eXC· 

of error, execution of judgment shall he stnyed, and the' ut.ion, ami 
accused, if thereby sentenced to imprisonment, shall he ad~7~~:Jdtot~a~l~ 
admitted to bail in such reasonable sum as may he re-
quired by the court, or by any justiee, or any judge of 
any district court of the United ~tatcs or any court of 
the District of Columbia. 

DECISIONS. 

Oouta v. United States, Circuit Court of Appeal!~, Mar. 4, Hll8, 
249 Ired. 595-7. 

!Swepston v. Umtetl States, Circuit Court of Appeals, May 7, 
1918, 251 Fed. 205, 210. 

Toledo NCUMflUJier Co. v. U1tited States, June 10, 1918, 247 U. S. 
402, 423. 

18U31K)" -20------34 



.130 ACTS AIJMINISTERED IIY COllll\IIRSTON, 

Sec. 24. CASES OF CONTEMPT NOT SPECIFICALLY 
EMBRACED IN SEC. 21 NOT AFFECTED. 

~Ec. ~4:. That nothing herein contained shall be con­
committed in strued. to relate to contemr)ts committed in the presence 

or rwar JH'l'~em:c 

of court, or of the comi, or so near thereto as to obstruct the adminis-
In disouediencc tration of J'ustice nor to con tempts committed in dis-of a 11 y lawful ' 

writ or proce•• obedience of anv lawful writ process order rule decree 
111 Futt or actiOn ·' ' ' ' ' ' 
"~ or. in ht·hnlf or command eiJtert>d in any suit or action brotwht or of llmted States, '"' 

prosecuted in the name of, or on behalf of, the United 
And oth<'r msc• ~tates but the same and all other cases of contempt not 

110t 111 sec. 21, ' ' 
Puni.shen.i"sr)ecificullv embraced within section twenty-one of this 

ronforrnrty w1th J 

pr<'vailing '"ag~• Act may be rmnished in conformity to the usages at law at law aud 111 ' 

e'luity. and in erplity now prevailing. 

Sec. 25. PROCEEDINGS FOR CONTEMPT. LIMITATIONS. 

SEc. 25. That no procee<ling for contempt shall be in­
tu~d.twt~~~;n~~;stitnted against any person unless begun within one year 
year. from the rlate of the act complained of; nor shall any 

Nat a bar to sueh proceeding be tt bar to an:r criminal prosecution for 
('riJlllll&l l,)fOBCCU- .. 

tton. the same act or acts; but nothing herein contained shaJI 
Prnd!ng Pro· ttffect any procecdincrs in contt>mt>t }ll'nding at the time 

cet••ll ngs not af· o . 
letteu. of the passage of this Act. 

Sec. 26. INVALIDITY OF ANY CLA USF:, SENTENCE, 
ETC., NOT TO IMPAIR REMAINDER OF ACT. 

SEC. 26. If any clause, St'ntcnce, paragraph, or r>art of 
this Aet shall, for any reason, be adjudged by any court 
of competent jurisdiction to he invalid, such judgment 
shall not affect, impair, or invftlidnte the remainder 

fl 
Ru

1
t tot be1 con· thereof, but shall be confined in its Ol)er:ttion to the clause, 

11e« o l' ause, 
t•ent••nre, etc., di- sentence paragra11h or part thPl'POf (lirect}y invoJvefl in recti¥ iuvolved. ' ' 

the controversy in which sueh judgment shall lutve been 
rendered. 

Approved, October 15, H>l4. 

IN GENERAL. 

IESAL E PRICE MAINTENANCE.I 

See also ante, par. 2. 
85. Nothing found in either the 

Clayton or Fedora! Trade Com­
mi~<sion Acts validates price re­
l!trietions by a vendor on reMale of 
prop11rt.y sold absolutely by him. 
Ford Motor Co. v. Union Jfotor 

Sales Co., August 1, 1917, Circuit 
Court of Appeals, 244 Fed. 15(i, 
160. 

RIGHT TO REFUSE TO SELL 

See al~o ante, par. 2. 

86. "* * *. Numerous indi­
viduals and corporations have 
been enjoined from restraining the 

'See also In thla general connection cases, amon~: otherH, of Stmus v. 
V~otor Talkino Mac/line Oo., Apr. 9, 1917, 243 U. S. 490, and Bosltm Store 
l'. Anw1'ica,. Uraphopho11e Co., Mar. 4, 1018, 246 U. S. 8. 
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trade of other people, no matter 
how flourishing the offenders' 
trade might be, nor how greatly 
the general volume of trade had 
increa.~ed during the period of re­
~traint. But never before has it 
been urged that, if J. S. made 
enough of anything to supply both 
Doe and Roe, and sold it all to 
Doe, refu~ing even to bargain with 
Roe, for any reason or no reason, 
such conduct gave Roe a cause of 
action. If Congress has sought to 
give him one, tho gift is invalid, 
because the statute takes from one 
person for the private use of 
another the first person's private 
property." Great Atlantic &: Pa­
cific Tea Co. v. Cream of Wheat 
Co., July 20, 1915, 224 Fed. 566, 
574. 

87. ''Before the Sherman Act it 
was the law that a dealer might 
reject the offer of a propoRing 
buyer, for any rea~~on that ap­
peared to him; it might be because 
he did not like the other's business 
methods, or because he had some 
perso11al rlifference with him, po­
litical, radal, or social. That was 
purely hiA own affair, with which 
nobody else had any concern. 
Neither the Sherman Act, nor any 
decision of the Supreme Court con­
struing the same, nor the Clayton 
Act, has changed the law in this 
particular. We have not yet 
reached the stage where the selec­
tion of a trader's customers is made 
for him by the Government." 
Great Atlantic &: Pacific Tea Co. v. 
Cream of Wheat Co., November 10, 
1915, Circuit Court of Appeals, 
227 Fed. 46, 49, affirming decision 
in 224 Fed. 566; 

88. "It seems unnecessary to 
<!well upon the obvious difference 
between the situation presented 
when a manufacturer merely indi­
cates his wishes concerning prices 
and declines further dealings with 
all who fail to observe them, and 
OJM where he enters into agree-

menta--whether express or im­
plied from a course of dealing or 
other circumstances-with all cus­
tomers throughout the different 
States which undertake to bind 
them to observe fixed resale prices. 
In the first, the manufacturer but · 
exercises hiA independent discre­
tion concerning his customers and 
there is no contract or combina­
tion which impoRes any limitation 
on the purchaser. In the flecond 
the parties are combined through 
agreements designed to take away 
dealers' control of their own af­
fairs and thereby destroy compe­
tition and restrain the free and 
natural flow of trade amongst the 
States." United States v. Schra­
der's Son, Inc., March 1, 1920, 
252 U. S. 85, 99, reaffirming deci­
Hion in Dr. Miles Mcrliml Co. v. 
Park &: Son's Co., 220 U.S. 373, 
distingui~hing the same from 
United States v. Colgate &: Co., 
250 U. S. 300, and reversing 264 
Fed. 175. 

WHAT NECESSAIY TO STATE CAUSE OF 
ACTION. 

89. " It will be noticed that in 
this Act [the Clayton Act] there is 
nothing said of combinations or 
conspiracies, nor that the parties 
complained of are monopolizing 
or attempting to monopolize any 
part of the commerce among the 
several States, as was required in 
the Sherman Act. * * * Evi­
dently Congress was not satisfied 
t~ only prohibit actual lessening 
of competition, or monopolizing, 
hut to make it unlawful for any 
person to do those acta, which 
may put it in his power to do so. 

90. ''For these reasons, in the 
opinion of the Court, all that is 
necel!llary to etato a cause of action 
under the Clayton Act is to charge 
that the defendants committed the 
acts prohibited by the atatute a.nd 
that they tend to substantially 
lessen competition or create a 

531 
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ANNOTATIONS, IN GENERAL -Continnc-11, 

WHAT NECESSARY TO SHTE CAUSE OF 
ACTION-Continued. 

monopoly ininter . .;tate commen·e." 
United States v. U?lilcd Shoe Ma­
chinrry Co., June 6, 1916, 234 Fed. 
127' 150. 

IN GENERAL 

91. Judgmentq of Fnd.eral courts 
in determining questions under 
Act, independ.ent of ded~ionA of 
State courts. Skagg.~ et al. v. 
Kan.,as City Terminal Ry. Co. 
et al., May 12, Hll6, 233 Fed. H27. 

92. No change ha~ been wrought 
in the law of conApiracy as appli­
t·ahle to the case in question. 
Lamar Y. United States, Circuit 
Court of Appeals, June 4, 1919, 
260 Fed. 561, 563. 

Act cited. United States v. Rin­
telen et al., June 29, 1916, 233 Fed. 
793, 799. 

Section referred to in passing. 
United States v. Colgate & Co., 
Oct. 29, 1918, 253 Fed. 522, 525. 

WEBB ACT.1 

[Approved April 10, 1918.) 

[PrmLrc-N o. 126--firlTH CoNGREss.] 
[II. Jl. 2H16.] 

AN ACT To promot!' !'Xport trad!', and for other purposes. 

See. 1. DEFINITIONS. 

He it eruwtrd by tlw 8f'nn.fe and Tlou,~r of Rr.prrst·nta­
t-h,e.~ of the United State8 of Am.erica in Cong1Y'88 a.~-

"Exporttrade." Nembled, That the words" export trade" wherever used in 
this Act mean solely t.rnde or commerce in goods, wares, 
or merchandi!'e exported, or in the course of being- ex­
ported from the United Rtates or :my Territory thereof 
to any forPign nation; hut the words" export trade" shall 
not he deemed to indurle the production, manufacture, or 
l;clling for commmption or for resale, within the lTnited 
States or any Tel'l'itot·y t.hcreof, of such g-oods, wares, or 
mer1~han1lisc, or any art in the course of such produdion, 
manufacture, or selling for consumption or for resale. 

"Trade wfthin That the words "tra.de within the United States" 
the Unitc<l 
states." wherever used in this Act menn trade or eommerce among 

the several States or in any Territory of the United 
States, or in the District of Columbia, or between any 
such Territory and another, or between any such Terri­
tory or Territories and any Rtate or Rtates or the District 
of Columbia, or between the District of Columbia and any 
State or States. 

1 AnnotatlonH COV!>I( eases through 2fl!'i ~'ed. 4114 (Part 2, Advan!'<' She~ts, 
laaued nN of Aug. 26, 1920), and 40 Sup. Ct. Heporter, which lllspo"f'B of 
all cases d<'dded at the October term, lll19 (last decisions handed down on 
JWJe 7, 1920). 
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That the word "Association'' wherever used in this "Association." 
Aet means any corporation or combination, by contract 
or otlwrwise, of two or more persons, partnerships, or 
corporations. 

"TRADE WITHIN TilE UNITED STATES." 33-44 (pp. 484-48G), and annota-
On interstate f'ommerce, see an- tionH to Clayton Act, pars. 32-35 

notations to Federal Trade Com- (p. 500). 
miH~ion Act, pal'S. 25, 2G (p. 482), 

Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT 
MADE OR DONE IN COURSE OF EXPORT TRADE­
STATUS UNDER SHERMAN ANTITRUST LAW. 

SEc. 2. That nothing contained in the Act entitled "An. As.<orlatlon not lile>{al 11 organ-
Act to protect trade and commerce tttrainst unlawful re- ize<l for and en· 

. n ~iU(l'd Ill ( XlJOrl 
straints and monopolies," approved July second, eighteen trade solely, 
hundred and ninety, shall be construed as declaring to be 
illegal an association entered into for the sole purpose of 
engaging in export trade and actually engaged solely in 
such export trade, or an agreement made or act done in Nor agr~euwnt 
I f d b I . . . l l nor act, 1 f not 

t 1e course o export trn e y sue 1 nssoc1atwn, provH et in restraint of 
. . . . . trade within the 

sud1 assoemtwn, agreement, or net IS not m restrnmt of United states, or 
I · J · } l · do ) · · . fof the export true e Wit \Ill t 1e Jmte ~tntes, unt IS not m restramt o trade ot any uo-

. . f mestic l'onlpeti-
the export trade of any domestic competitor o such as- tor, and 
sociation: And p1·o·vided further, That such association 
does not either in the United States or elsewhere enter .11 suc·h assoola-

' ' t 1 o n d o e s not 
into any 1wreement understandinO' or conspiracy or do artlfi<·~ally or In· 

b ' o' ' t e 11 t 10nally en· 
any net whieh artificially or intentionally enhances or de- hance or depres.• 

. . . . . . pnces of, or sub-
presses prices Wltlun the Umted St11tes of commodities stalltial_ly lesse11 

compdJtion, or 
of the class exported by such association or which sub- restrain trade i11 

' conmwd\tie . ..; of 
stantially les.o.;ens competition within the United Stntesclas• exported. 
or otherwise restmins trade therein. 

Sec. 3. ACQUISITION BY EXPORT TRADE CORPORA· 
TION OF STOCK OR CAPITAL OF OTHER CORPORA­
TION. 

SI<:c. 3. That nothing contained in seetion seven of the 
Act entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other pur­
poses," approved October fifteenth, nineteen hundred 
and fourteen, shall be con~irned to forbid the acquisition 01Latwtu!A utnder 

ay on c un· 
'or ownership by an" cor]WI'Iltion of the whole or any less elfe<:t_ may b• 

,J to reatrau1 tratlt 
Part of the stock or other carJitnl of any corporation or substantial\) 

• I e 8 sen compet!-
Ol'O''lllized solely for the pUI'£lOse of et}IJ'aging in export t f o" w l t hI r 

t--' ' "' United Statee. 
trade, and actually engaged solely in such export trade, 
unless the e.tfect of sueh acquisition or ownership may be 
to restrain trade or substantially lessen competition 
within the United States. 
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See. 4. FEDERAL TRADE COMMISSION ACT EX· 
TENDED TO EXPORT TRADE COMPETITORS. 

·SEc. 4. That the prohibition against "unfair methods 
of competition " and the remedies provided for enforcing 
said prohibition cont1tined in the Act entitled "An Act to 
create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved Septembe1· 
twenty-sixth, nineteen hundred and fourteen, shall be 
construt~d as extending to unfair methods of competition 
used in export trade against competitors engaged in ex-

Even though rt t d } h t} . . l f . 
act• involved PO ra e, event wug 1e acts const1tutmg sue 1 uu u1r 
done without ter· th 1 d · h h "t · 1 · · J" · f riturial jurisdie- me 0( S are one Wlt OUt t e terri Ol'la JUriS ICtlOn 0 
tfon of Unitedt} U "t d St t states. 1e n1 e u es. 

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCI­
ATIONS UNDER THIS ACT. PENALTIES FOR FAILURE 
TO COMPLY. DUTIES AND POWERS OF COMMISSION. 

Ex P ~ rt
1
t trade SEo. 5. That every association now engaged solely in 

as~:~oc1a ons or 
corporatiuu• to export trade within sixty days ILfter the })HSS!We of this 
file • tate rnent ' "" 
with Federal Aet and evm·y aHsociution entered into hereafter which 
Trade Commis· ' 
•ion showiug Io- engages solely in eX})Ot't trade within thirty days after 
cation ol officeR, • ' • 
uames. and ad- its creation, shall file with the Federal Tmde Commis­
dresB•• ot offl-
wo, etc., amt sion a verified written statemPnt setting forth the loea-
ai.a article• ot -
incorporation or tion of its offices or places of business and the names and 
contnct of &t!SO- f Jl . l' d f ll • kl ll elation, ~tc. addresst~s o a 1ts ot wers an o a Its stoc 10 l ers or 

members, and if a corporati(m, a copy of its certificate 
or artieles of incorpomtion and by-laws, and if un­
incorpornted, a copy of its articles or contmct of 
association, and on the first day of Jnnmtry of each 
year there11 fter it shall make a like statement of the 
location of its offices or places of business and the names 
and addresses of all its officers and of all its stockholders 
or members and of all amendments to and changes in its 
articles or certificate of incorporation or in its articles or 

To turnf~h alao contract of association. It shall also furnish to the com­
ln!ormatwn as 
to orgauizatlon, mission such information as the commission may require 
bualneiii, etc. • . . b . d . 

as to 1ts orgamzatwn, usmess, con uct, practtees, man-
agement, and relation to other associations, corporations, 
partnerships, and individunls. Any association wbieh 

or~~,1:'it/~shall fail so to do shall not have the benefit of the pro­
a':: 2 ud 8• and visions of seetion two and section three of this Act, and 

it shall also forfeit to the United States the sum of $100 
for each and every day of the continuance of such failure, 
which forfPiture shall be payable into the Treasury of the 
United States, and shnll be recovemble in 'a civil suit in 
the name of the United States brought in the district 
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where the association has its principal office, or in any 
district in which it shall do business. It shall be the District attor· neys to prosecute 
duty of the various district attorneys under the direction tor _recovery of 

I forfeiture. 
of the Attorney General of the United States, to prose-
cute for the recovery of the forfeiture. The costs and 
expenses of such prosecution shall be paid out of the ap­
propriation for the expenses of the courts of the United 
States. 

Whenever the Federal Trade Commission shall have Federal Trade 

b l • J · · Commi.sion to reason to e Ieve t 1at an associatwn or any agreement investigate re-

d d b h · ' • • • f straint of trade ma e or act one y sue associatiOn IS m restramt o artificial or in~ 

trade within the United States or in restraint of the ex- ~=~~;~~;:t~r ~~: 
port trade of any domestic competitor of such association,~:··=~~~U'!~~~:i 
or that an association either in the United States or else- less.ening of com· • pet• tion by as&O· 

where has entered into any agreement, understanding, or ciatlon. 

conspiracy, or done any act which artificially or inten-
tionally enhances or depresses prices within the United 
States of commodities of the class exported by such asso-
ciation, or which substantially lessens competition within 
the United States or otherwise restrains trade therein, it 
shall summon such association, its officers, and agents to 
appear before it, and thereafter conduct an investigation 
into the alleged violations of law. Upon investigation, May ruom­

if it shall conclude that the law has been violated, it may ::::n~ din r~~ua.!; 
make to such association recommendations for the read- violation. 

justment of its business, in order that it may thereafter 
maintain its organization and management and conduct 
its business in accordance with law. If such association 1 To redfer find· 

ngs an recom-
fails to comply with the recommendations of the Federal mend a tions to 

Attorney General 
Trade Commission said commission shall refer its find-if asaoctauon 

' tails to comply 
ings and recommendations to the Attorney General of the with reconm•end· 

ation. 
United Stntes for such action thereon as he may deem 
proper. 

For the purpose of enforcing these provisions the Fed- Commlulon 
given aame pow· 

eral Trade Commission shall have all the powers, so far ers u under F.ed-
• • , era! 'l'rade Com-

as applicable, g1ven It m "An Act to create a Federal mission Act 10 

T d C . . d fi . d d . d far u appUca· ra e ommtsswn, to e ne 1ts powers an utws, a.n ble. 

for other purposes." 
Appt:oved, April 10, 1918. 

IN GENERAL. 

Act referred to in opm1on in to dissolve United States Steel 
United States v. United States Steel Corporation as involved in an in­
Corporation, March 1, 1920, 251 consistency in the decree proposed 
U, S. 417,453,64 L. Ed. 222, 229, 40 by the Governme t in a&id suit. 
Sup. Ct. 293, 300, in deciding suit 
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APPI<.:NDJX II. 

DECISIONS ON PETITIONS TO REVIEW THE 
ORDERS OF THE COMMISSION. 

SEARS, ROEllUCK & CO. v. FEDERAL TRADE 
CO.MMISSION.1 

(Circuit Court of Appeals, Seventh Circuit. April 29, 1919. No. 
2659.) 

1. TRADE-1\IARKS AND TRADE NAMES, Kf'y No. so~. New, Vol. SA, 
Key No. Series-UNJ'AIR CoMPETITION. 

A finding by the I<'ederal Trade Commission thut a mail-ortler 
house doing au Interstate bushwss wns guilty of unfair compe­
tition in selling sugars, teas, and coffees under representntlons 
that It had obtained special price concessions becnuse of the 
maguitude of its purchases, and that It purchased selected 
brands from abroad, held warranted. 

2. TliADII:-MARKS AND TRADE NAMES, Key No. so;, New, Vol. 8A. 
Key No. Series--PaoOJ<:EDINos BE~'OBJC .l<'EOEBAL TRADE Co).{­
lliSSION-lNJUN<.:TIONAL ORDER. 

An lnjunctlonal order Issued l>y the FedPral Trade Commission 
restralniug a mall-order house doing an intt>I'state bm;iness from 
certain unfair practices in connection with the sale of sugar 
and other staple comm01lltles held not to have been !mpru.vl­
dently issued because the mall-order house hall discontinued such 
methods, where It was contending that act September 26, 1914, 
I 5 (Comp. St. § 8836e), creating the I<'ederal 'l'rade Commission, 
was unconstitutional, or, If vulld, had not been infringed, and 
the Government's control of sugar sales and consumption lltlll 
temporarily put an end to the objectional>le practices in anY 
event. 

8. EVIDENCE, Key No. 28 (1)-JuniCIAL NOTicl!l-GovEJUQ!ENT CON­
TROL OF TllADE. 

On petition to bave an tnjunctlonal order issued by the Fed­
eral Trade Commission vacated on the ground that the unftll~ 
practices of petitioner which related to sales of sugar, etc., ba --
1 R&VIewlng order ot Commission In I<'ederal ~;~d; C~;;;-mlflSiOD Cl· 

Sears, Roebuck a. Co., 1 11'. T. C. 163. 
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ceaset.l, the court will tul{e judidul notice of the Guverumeut's 
control of the sale uud cmnmmption of sugur during the wur, 
which temponuily at least put un end to the ol>jl•etiollltble 
practice. 

4. 'l'RADE·l\IA.RKs AND TRADE-NAMES, Key No. 8Ui. New, Vol. SA, 
Key No. Series-UNFAII! CoMI'ETITioN-FEUEJL\L TRAilE CoM· 
MISSION. 

Act September 2tl, 1914, § 5 (Comp. St. § 8SBGe), giving the 
l<'ellerul 'l'rude Commission authority ove1· unfair methods of 
competition and declu!"iug the same unlawful, is not void fur 
indefiniteness because the wo•·lls " unfair methods of competl· 
tlon" were not defined, the ti"Uder LJeiug entitlt>d to llis duy in 
court, where common-law prindpleM would contl'Ol. 

5. CONSTITUTIONAL LAW, Key No. 62, 80(2)-UNI.AW~'UL D.t:u:UA• 
TION OF LEGisLATIVE AND JVIlJCIAL POWER. 

Act September 20, Hl14, § 5 ( Comp. St. § 8H:~Ge), g'iYing tlle 
Ft><lel'lll Trade Connuission power to stop unfnlr nwthods of 
comp.~t!Uon in conuuerce ant! declaring the sumP unlawful, lH not 
an unlawful delegation of legi~lutlve and jwiidal power, Con­
gres~ hu ving by the act declared the publlc policy uppli(•uhle to 
the situation. 

6. TRADE-.Mft.RKS 4ND TRAm;-NAMES, Key No. so;, Nt>W, Vol. SA, 
Key No. Series-PowERs U.' l<'KDI!:l!AL 'I'RADE CoMMISSION­
UNFAIR COMPl.'TITION. 

'I'he Federal Tmue Commission, under its authority to stop 
unfuir methods of competition, can not prevent a trader from 
selling a stavle urtiele us sug-ar b£>1ow cost, although it muy 
prevent such salt•R uccOWIJUllit•d by reprP~entutiou~J which would 
Injure other trut.le•·s. 

(The syllabus is taken from 258 Fed. R(lp. 307.) 
Alschuler, circuit judge, dissenting in part. 

Original petition to review order of Federal Trade 
Commission. 

Original petition by Sears, Roel.mek & Co. against the 
Federal Trade Commission, to review an order command­

. ing petitioner to desist from certain unfair methods of 
competition in commerce. Commission directed to modify 
its orders, and petition in other respects denied. 

Sidney Adler, of Chicago, Ill., for petitioner. 
John Walsh, of Chicago, Ill., for respondent. 
Before Baker and Alschuler, circuit judges, and Car­

penter, district judge. 
Baker, circuit judge, delivered the opinion of the court: 
This is an original petition to review an order entered 

by the respondent, the Federal Trade Commisflion 
against the petitioner, Sears, Roebuck & Co., a corpora~ 
tion, commanding the petitioner to desit>t from certain 
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unfair methods of competition in couuuerce. Respond­
ent's' order wus based on its complaint, filed on February 
26, 1918, on the petitioner's answer, and on a written 
stipulation of facts. Procedure before the Commission 
and also before this court on review is prescribed in sec­
tion 5 of the act to creute a Federal Trade Commission, 
approved on September ~li, HH4. Respondent's n.uthority 
over the subject matter of its order is derived from the 
following provision in the same section: "Unfair meth­
ods of competition in commerce are hereby ueclared un­
lawful." Section 4 is a uictionarv of terms u:;;ed in the 
act. "Commerce'' means interstnte or foreign commerce; 
but the general term, 1

' unfair nwthods of comJH~tition," 
is nowht•I·e defined sp<>cifically, nor is there a sel1PJult~ of 
methods that shall Le deemed unfair. 

In its complaint respondent averred that petitioner is 
engaged in interstate and foreign commeree, conducting n 
"mail-order·" business; that petitioner for more than two 
years lnst past has practiced unfair methods of eompeti­
tion in conunerce by false and misleading ad n•rtisements 
awl acts, uesignetl to injure and uiscredit its competitors 
u111l to deceive the general public, in the follow in~ ways: 

1. By advertising that petitioner, because of large pur­
chases of su~nr and quick dispmml of stock, is nhle to sell 
sugar at a price lower than others otl'cring s·~gar for sale; 

~. By au vcrtising that petitioner is selling its sugar 1lt 

a price much lower than that of its competitors und 
thereby imputing to its <~ompetitors the purpose of churg­
ing more than a fair price flw their sugar; 

3. By selling eminin of its merchandise at less thnn 
cost on the condition that the customer simultaneously 
purchase other merchnnuise at prices which give IWtl­
tionei' a profit on the transaction, without letting the cus­
tomer know the fads; 

4. By advertisin~ that the quality of merchandise sold 
by its competitors ts inferior to that of similar merchan­
dtse sold by petitioner, an<l that petitioner buys certnin of 
its merchandise in markets not accessible to its competi­
tors and is therefore able to give better advantages in 
quality and price than those offered by its competitors. 

Petitioner extensively circulated the followmg adver­
tisements, among others: 

We can atrord to give this gunrnntee of a "less than wholt>Sille 
prlee " hecnuse we are among the largest distributors of :;ugnr, 
wholeRale or retail, In the world. We sell every yent· thlrty-tl¥e 
million pounds of sugar. And, buying In such vast quuntlt!M, and 
buying dh~~etly from the refiners, we naturally get our sugar for 
Jess money than other dealers. 

lt'or Instance, every grocer cart·ies gl'llnulated sugar In stock, but 
<loes he tell you whl('h klntl? TherP nrt! two klitds-grnuulatwl 
cane sugar and granulated bPet sugar--and they look exat•tly ullke. 
~owe people prefer the one and some the other. Rut h~t sugar 
usually t•osts less I han eune :;ugar, ,,;o If you at-e gt!(tillg he~!t liugar 
you should pay less tor it. Do you know whleh klnd you are 
getting and which you are pllylnr for1 
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Om· teus have a pronounced, yet uellcutP, tea flavor with an np­
peallng fragrnnce, because we spare neither time nor expense to 
get the very best the greatest tea gardens of the world can 
produce. 

First, because of the difficulty of getting In this country the ex­
act chamcter and flavor of certain teas, we do our own importing 
and critically test every tea. Our representative goes to the vari­
ous tea-growing countries and makes the ·selection in person. 
Then, the greatest care Is taken to get._ only first-erop pickings 
from upland soil. 

Also, by buying direct from the tea gardens, while the crops are 
being harvested, we are able to have them always perfectly fresh. 

It would be natural for you to conclude that all this care in 
buying and sel!'cting would make our teas very high In price, but 
In reality, our prices are unusually low for ~tH"h high quality. 
Here Is a reason: By buying direct from the tt>a gardens we cut 
out the mldtlleman's profit. 

Over lund and sea, from the greatest coffee regions In the world 
we bring you the choicest of the crop, and make it possible for you 
to hnve thut fresh, savory, and fmgrantly tempting cup of co1'J'ee 
for your brPakfnst. You see, we buy direct from the best plan­
tations in the world. We get the pick of the crop-upland coffees 
ft·om rich, healthy soli and growers of unquestlotwd experlf'nce and 
sklii. We buy enot·mous quantities and pay cash, thus making it 
possible to o1'J'er our customers the very best coft'ees at very low 
prices. 

Petitioner's sales of sugar during the second half of 
1915 amounted to $780,000 on which it lost $196,000. 
Petitioner used sugar as a "leader" ("You save 2 to 4 
cents on every pound"), offering a limited amount at the 
losing price in connection with a required purchase of 
other commodities at prices high enough to afford peti­
tioner a satisfactory profit on the transaction as a whole, 
without letting the customer know that the sugar was 
being sold on any other basis than that of the other 
commodities. Petitioner obtained its sugar in the open 
market from refiners and wholesalers. Competitors got 
their sugar from the same sources, of the same quahty, 
and at the same price. Sugar is a stuple in the market. 
Price concessions upon large purchases are unobtainable. 
From the facts respecting petitioner's methods of adver­
tising and buying and selling sugar respondent found, 
and properly so, in our judgment, that petitioner inten­
tionally injured and discredited its competitors by false!) 
leading the public to believe that the competitors were 
unfair dealers in sugar and the other commodities which 
petitioner was offering in connection with sug-ar. 

Petitioner purchased 75 per cent of its teas from whole­
salers and importers in the United States. The remain­
der it purchased through its representative Peterson in 
Japan; but there was no proof that Peterson made or 
was qualified to make " seleetions in lerson " or " first- H 

crop pickings from upland soil." 11 of petitioner's 1 
coffees were purchased from wholesalers and importers 
in the United ~tates. Hespondent found that petition­
er's advertisements of teas and coffees were false and 1 

designed to deceive the public and injure competitors. 
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DECISIONS ON PETITIONS TO REVIEW • 

. I(y' the_.'~rd~r;: is~&~i~·n1 ~hi·i;e_ '24,:'iihs,.~p~'titioi1er was 
:commanded to desist·· :from~"'·-~' '<~'• , .... ·: .·. · 

(f) ,Ci,r~j!l~tipg; thr?.t)gJ,lqut .the,,Stat~:-; a~I•),.Tt:rr.\tmie,; uf the 
,Un,itRd.' S!at~s,~a,n<l th~. Di~t.\·ict ~~ ,.Qq\JIB)b,ij~: ~-~rt~l9gues contain­

. ing \ldve:.;tis~!l)e!)t~_~f{eri~l,f ,{or,_, Sfd~ .. st)ga,r, .. w~_e!·~in. it. is, falsely 
, .repr~seQte~, ,~9-;~ts,, CU!J~9lllel;;'!. O!' J?.\P~Pe<;ti y,e 11 ~:nstoi))~,l'S of s~ id rle­
fepu~.nt. qr,.to~cnsto_r~.~~;;; ~f ,CfllT!Pe_q~ur~, ·?!-',to .the, P\tbli~ gemm11ly 
or leads 'them to believe; that because of larg~.I?prcllnsing' power 

. a pel ,qu\ck~r,tJoy\ng st.qc)i;,; defendant is_.abl!c'. t9 ;~el), sugar at a price 
-low,er.thanits.~otririeqt,oi·s:., ·-; .•. ;, .. : •. ,.,., ,_, ,, . 
· (2 )' Selliug, or offering. to sell, suga1: below, cosf. through cat a­
'Iog.t\e's, cir~l))il~ECd.' .. thr.9p~I.ioji.~~ 'tp~','st.~~-~~ :::i.~1d; t~~~1:it6_t;ies of tlte 

. , J!~*e' 1 ,Stq.te~ ~1_1d}he ,P,,istr·i_\?.~;P.~-,q\)ltpp,bi.f!x'iPN,on.g jts. c~l~tonilil's . 

. ·prospecti_ye,. cnstop1~rs, 1:jpd, ~.t\St,Of\1)!:~, PJ'uit.s,::c?\llP~titors;- · . 
(3) Circtilating throughout the -variol!s States and Territories of 

, _,th_e, U,p,ited States a~HIJhe, pi~trjet~if\:t//l}t.lljp~~; <~p~ofl_g cusi9mers, 
... ,P)'qsnes~iye.,,custon,ln~··· l,lnd.,,~l!;'>t,Of\1\f.s _(~f.~,it.s, Sl!mp~tit_orfl, · cata­
:o-!>l_Qg1tes eon.tai~ipg, !l,dve~:t~S~JU\!pt,~ .. ~·eJ~re~<_e,\Jti~~-J-Htat.;de!'en~ant's 
• 1 ,c.?mpe~!tol'.s df! 1,10t deal jtjstly,_ f.alr)y_,,._and _}lpnestly~ w1th their 
: ~U$tOip,er~.;.,- ·.!·,~·t: 1 ··: t ·\~ .·1.!1 'T [., 1 · ·. f :1 _.,:·;. ! .· · 1•-. 

, . (,'\J.,Qit;c,n\l~~'i,l,lg,:thrqqg:IHH.Jt;t1Je .vll,rioq,s:Stl!tes nptl TeFitories of 
. : t,h,e, ;gp,i,ted ,:;;,t:~t.~~ aiH~_Jl\e,pi;'lt!'.i~t C!f ,Qolm.nb,i!\;-.pl}J?~Ig_ customers, 
. prospective. customei·s, ,or. cu>;tomer~ . of' its competitor·,;,. cata­
. i•".giies'co!itainirig: ai:h:el'tiseilleiits offeriiig'fodmle' its' teas; in which 
sai(r· advertisements it falsely stated that the defendant 'sends a 

};_sp_e!::_ial representa;tiye_.to J~tpan,,~~h~ pe)'Sl1t}r~!IY ,goes ir_1tp; the tea 
, · gaz:dt;J?S of said ,c(~l\n.~ry awLpersi:mn)~Y:'.st~pervi~es. t~e. pickin_g of 

s~t.ch teas ; . . . . . . . . _ . . . 
(5) circuli~i:inl-( :tht·mi~il uie vari-ous states anct 1\;r·r:itorie~ or 

:
1 

· the 'trrifted· ~ t:1 tes 'al\d 'tlie ·-r>isti-ict oi Coiil!J\biil, a 1iio1ig' ci1stomers, 
' pr·(jspef:th·e: Clistonier,, ·,tl' etl'~toiner,:;" of: i'tS ·~ulllrietitol'S, cat:t· 
; logues contailiing advertisenu~nts· offering fo'r 'sale ·its:coffees, in 
,y:/Jic!J it fa1sely ,,sti\~ed, t))lit ·!!t~'U,le(entl.anL I~J,II'chases. all of it,; 

_. cqff~:~·t,J,irect fr~ndhe best.pl~~~tatjons·itt'.~h~ w~rhl. . . 

. ·:,,_I. P:~titione~;:insi~ts.thit.t the in junctional order was im· 
l:~p,rovid.en_tly; .is~_u!:ld. because, .before the< coin plaint was filed 

_;• ;!lld ,the,,.lwti'ing·'·ha<;l;-~:petitioner ;had discontinued the 
,-arfe.t~o.ds _in qtfesti<?n and;: as stated in ,its ·_ans~~er, had' no 
;_mtelltlop;o~:resl1rrtmg then1,. For.ex·ample, no silgur offers 
~')·of,,tP,e;e}laracter..asf?ailecl :~~re:!madeJ after August, .1917 . 
. . ~ut.:;~·~sp<)nq(j_nt1 ;-.vas. requij:ed ~o,find':f.mm:all the evidence 
,!. b.efQre .it :w h~J·~as the ~r~~J. ·na turerof jJ.etl_ti~ne1:'s. attitti~e. 

:. It. -Wf!iil ;pertP.Is,sll!l~Jor- respon~ent to; take·:J uchCial notice 
-:of: the ,Go:vernrpent:s-~Jt:il'tiine. coiitt;ol- of,: sugar s'ales and 
.~: cons_ump_tion,.;•;lt :'\VUfS. U:ls6 pi6per~ .to: note:that rietition~r 

~. was ~o_nter1dipg-~ ( an<hstilh c:ontends) ·.that the act :is v01 cl 
for indefinite:j)ess; .that ·-the) act js, unconstitutional, and 

, .that the- act,-eyen if valid,. under' 'any.- proRer, coilstrudion 
. _ p!!s. J)O_t;-beenc· ,in :fringed· .by. ~petitioner?s. ·practices.; In 
.. Qosh~n,<Mfg;jQQ.-:-V:r~yers M;fg.-·Co. (242,;-U!_ S;, ·202), 
'JI wl)ic_h wa~, a; suit: }or •infripgement of· a; 1pate'nt,. ·the cle-
·,Jendant .. COillpanY,' 'ayer.red i ana I iiitroduced: eviqence ·.to 
/ :p:roye .that' six! months; be :fore·. the bilhwas~ filed: and w 1 th 
,·;~noti<;e. to~ cornplainant.;it had ·sold. its .factory,. wound up 
·I its. :business,: and h'ado no intention o:f resuming; But 
i, ~ :t)lr_qughQtttthe .iJiterNening_,period and>also: in the .answer 

tp:" the~l:Fll :·theo~lefendan£1 -~cornpimy: iwas. attitckii;lg the 
validity o:f the patent and the right of the complallHtllt 
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to c~m~p,e~.~le~~s~an<1e .. · ',fhis--9~!1-du,Gf .wa~ .. h\)lcUo be such. 
a. qonti'mu.J?-g we:n,ac!'l. as }P, JU.?~\fY !~P.~ . ...rpa,w.t~pa}}~e of the 
bill._ ,So here, cno_ assuran,c~ _lS, ·I,n S}gM, .~hat pet!tlOner' if. 
it ~ouw ~h~k~ Jr·e~p9~lcl,~n;t'~.p;a~~ .f~QII;l_'i,~!?,~nou,lcl~r' would 
not contmue Its former. oour~.\l~ , . , · . . · ·. , 

;n: Petit.ioner. yrgef! .. th~t: th~., qe_ql#atip!l' of· seCtion 5 
must be held void for iiidefinitemiss unless the words 

' • , . 1 • 0 I ) J ,. ' ~ I\_ I t I . ' ': j , · ' I • ' : • • I ~ . 1 

"unfair methods of qq1np¢~itio1). ;'r b~:qon1str~ed .to ~mbrace· · 
no mor~ than f!.C~i? ~h~((q"op._.~eP,~eJ??.J;>,er:.2,6,,)914;, when 
Copgres~· ,~po,l~-~-; ·'~~.~e)~e~~iM,9.~~ ~s~·~f~;s ?f 't.mfa:~~-ti:-~de .. 
then ~ond~rr,li;J,t;c~ .l?Y1 tQ~,:G.Ol%PJSn!Ia:w. .. :,ts e~w:es~eq 1n. pn~r , 
case~ .. Bu~.th,~.;J(~lfa%1~ IJ;<;>.,W,_?Ie,g~~yfin~t!'l}hll:If "d~e·-: 
proyess <_>f law.'' .. T4~.gepe:r;ft~yle,~. ?.t.tnatnliws~ .a~ I~., 
app,ears m c~nstl~tltlQ~s_:;tp.4,s~a~vty~ .. W.l-J.~~te well:~~o;vn; 

. buf we ha~;e ~eve: en~Ol]J).t.\lred ~hilt, I?:'l~P,orteq_. ~<?:be 11n 
all ~emb,racmg sched.ule. ?r -~()\11).<:\,a ~p~c~tj.~ ~?,e.~,ni~IQil t~u~;t: 
would bar the coiltlhmng;pro,cesses;of ]l.J.d:J.Cralrncluswn 
and ~xch~~i~:n,\~ba~~d: ~1P.9p ,_-a?q1-'iffivi~~1ni--~~p'~r~e.J1-c~ .. · -~f 
th~, ~xwessrq,n 1:' u_n~a:1.r, -~~P\.f!.~~. :9,£ ,s.~:rppe~rt,H?Jt,:': .rs ~c;>o , 
u%e~ta1p ~or.· ,vs~,. ,.thenJ UJ1~er ,,~he~,,~aiiJ.~ 99nd~m~r~bon_ . , 
'~<?.uld r~ll,;1~pe -. I~f}.Wr~eJ:\!Pl,():tst~tHf,'?~ ;wh~c.? .. P.r~~;lC!j.te, 0 
~rg_J:l,~§ -~ncl.; prqlv,b_~~lPW'.• pp;o~;-~~W1-WmP,q)p~r.?,',', ;" .mi~W(,< r 
11lflnence" 'hinfarthfulness ''. ."~unfarr use,. ".unfit. for . 

it''''t·"'·~ , .. ,, .. 'J,,fl(l ''l.!I';',,. ''t'''~;,IJ,, fll:.,..,·,jpd· .. • I.IJ .. ·:I 
c~l~_Iv?.!ol).,, ~, ~lnr~af39.!,1~'l!JE\r!r.~ ,lihni nW?-JP~L., 1 ,.~~p;rmm~-. 0 
tlol). 1? .J~n,c11 t~~.Jr,~'~; r· i·J,h;I)il-~ta.Hlf~-,.m tf!'p-.e,9.;Ul1~ ~ jl:I}~PXP~m f.·i 
to, _c}e~'t>,t. ar,~,,~~~ vri;. pup. ,eY;-~P-1-Vl.'.y};'~rrn~r-Pq w ~,gl}y,w~~ops1 , i 
an;. ~mlwlcJ,9P. .. 9ta~9,tg~Yr1·.Rr8l1}p}~l~P.l?l",Ol, ,;;.t~ep,[).;~e~. <"{l',((.Op; i 
ces~~p;ns, ~~.or ,qf ',', ~4~1.eq~~q;q(~~eJr~HsV;c~jt.~?.i,lt),tpY,r~cJ~~~-i n 
ulei ~f-,jl~~~)~(: sp~!1tfic "~e-~PWRR.:·~f J,9~'l?~R-.?e~<;<;opdp.ct,,.; 
thus lea.YmO'·· the courts free to condemn new and m- · · 

~.; ...... ···~I ~ •:~f·,-· n11: ~~"l'J-."fl•r) .!1 J!.~·J ~.....:.1' 1 • ·;..:.1 1 ' .•.• '~ •' 

ge~11Qll!3. ''!'ays .• tJiat. :o/~r~ unk,,n.<;>:wn, w.hf:lp. th.e. statute~. wer;e. , 
enacted.' WI}:' '?' 1

· Bec'aJs~· tl{e, I enedr idea~( of .":disnoh~· 
'rfl'''- ,~ • .Y,.,I:t·· .;lj''• .. '··gli~J.;•; ';trl :It'· ;.r .~·J···-• ~ !'~-' 

es~y",,~g.~ .. :'; ~t')WA'~~!~r;~Jl~L 'YhV.':;i'JJ~\l~f:y 'r:~~R· v.n,lf~r:l)~ly.,, 
u.~qer:~tRW\p t~ll}~,; tn.e1 .,g~n$r;alt ,~er,w11 >~:. ~;~o,~se~ .. ?J~ r ,cpn9~s~ I. J 

SI<?I,l~ ;:y.~~f'~-~-~~ed;rp,'?~ :~?, ;d~f.~~?H1/;t~~~,~·1JWR}eJ1tly :,te~n~ate,! 
measu1 es o con uct.- · . · ·- · 1 - • • 

• -~i'; •'1 ·rr;; :ir. !rr·-., ~·~r : pr l"')rl:-.nt 1'11 ... ). 21 '·'Ji ... ,!· .·. t~.~. 

p~ :tl.~e tl}?~: ~r.Rl).!,1,-~~~t~l~r. 1 t~~dl~~Ht~H.~y~,tptep,~ .. ~s; ap-_,. 
parent.· The Connmsswners are not reqmred.to.,\I:Y,~I',}~nd 
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prov_~ .. t~M- N'!Y .,<;!?~P\l.tft~r:, h~?J~'?8P· .4awm?~~ ~~- tlj:~t any 
P1~:~~~:~er" ~;ts ~~~fl .c~~R~.H'e':l:u·:J.'I~r, 9R~ffi1§~,l\W~rs, ww.e~, . 
sen~mg, t.~~.t:. <J,ov~mw-=;nf,fl~ .. P:~r~N-s. J?,~t~:~~~'r,ar~itQ. f.x~r~1se_ i, 
th~It ;~Ol}l_n1~>Il .-~~nsx, .~s!,.w/o8W111 rR:Y"·Hie,w ~-W?~~;~~d~~. o£.,1 
th~ _g'?n~ral \cJea .Qf,,~Pfan;· .. t,r.aq~ at ,copw10n .la ~,.an~ ,st<;lpA., 
n!l"th'ose''trad~ '·rabtit~~-th&:t'hd{!e"a JJ~"hcit . or a' t"~nd~-"· 

<J!1:' '>'"'.n..< uJ?t1•r:;-;-.•J. ,, ... 'l•:"Bflt JI'·J? .1:(.,. , .. · .. ,,._. 
en~~ to~}~J~f!t,!?~W1W~It9:r,?A~f,ec~M', ~r .. ~~roV;gh. <;~,ep~Pt~()n ,, , 
of p,uJsh.~.~~~·!~;, :q ~lf,e. }}'~'JfP.~:Yf~xe'l o.f_ ~hl(~hyr ,the' SP,1~l~?. ,._, 
p(a9tic~w ~!I. qq~st~?,J}, I~.~ V.:~r>i.~t.~\)~yp .. 4~11Qun,c~d .In, 1yo~W?-~- _.; 
law case~. But tne ,ref'tqpmpg o~d~r qf .~he. Comm1:;;swn-. 
ers 'is merbly ptovisioil.\tl~:. ,THe! t'rader': is· entitled ·,to. his. 

• . • • ~ I { • I I ,.. I.. ... • I ; ••• if ' •. '• ll •I • j.' •. I I . I • • • ' • • I .. J . I' • • I t 

dtty __ ~n ~-9-~r~_;·~~~-~ ~h.~rC:t.?~ ·.1~~1!-l;e vt·:ir.¢h~~eE( a11-d .t.e~t~ tha~ ; 
have -?e~p.J~P:elf~~ .. u~~~t .~re:F,?;~m<?;n)aw or 1,und,()r ;stat~.,. 
utes of· the· kmds ·herembefore recrted are expected,.by ·-

II' .. I.·: '.1 I • j I ,_.," 
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Congress to control. This prima facie reading of leg-isla­
tive intent is confirmed by reference to committee reports 
and debates in Congress, wherein is disclosed a refusal 
to limit the Commission and the courts to a !rescribed 
list of specific acts (Cong. Rec., 63d Cong., 2 sess., pp. 
1a, 18, 533, 12246). And this interpretation is not affecterl 
by the subsequent adoption of the Clayton Act, October 
H5. 1914 condemning certain specific acts. 

III. But such a construction of section 5, accordinrr to 
petitioner's urge, brings ahont an unconstitutional (fele­
gation of legislative nnrl jmliciul power to the Commis­
sion. Grants of similar authority to administrative offi­
cers and bodies have not been found repugnant to the 
Constitution. ButtfiPld v. Stranahan, 192 U. S. 470; 
Union Bridge Co. 'V. United States, 204 U. S. 3()5; Penn. 
Rcl. Co. v. I~t~rnntional Coal CoA-230 U.S. 184; National 
Pole Co. v. tlncago & N. W. Ry. lJo., 211 Fed. 65. 

With the increasing complexity of human aetivities 
many situations arise where governmental control can 
be secured only by the "board" or "commission" form 
of legislation. In such instances Congress declares the 
public policy, fixes the general principles that a.re to con­
trol, nnd charges an administrative body with the duty 
of ascertaining within particular fields from time to time 
the facts which bring into play the principles estn.hlished 
by Congress. Though the action of the Commission in 
finding the fncts and ·declaring them to be specific offenses 
of the character embraced within the general definition 
by ContYress mn.y be deemed to be quitsi legislative, it 
is so only in the sense that it converts the actual legisla­
tion from a static into a dynamic condition. Rut the 
converter is not the electrieity. And though the action 
of the Commission in ordering dt>sistnnce may be counted 
quasi judicial on account of its form, with resl?ect to 
power it is not judicial, because a judicial determmntion 
IS only that which is embodied in a judgment or deer~e 
of a court and enforceable by execution or other wr1t 
of the court. 

IV. In the second paragraph of the orcler petitioner is 
commanded to cease selling sugar below cost. We find in 
the statute no intent on the part of Congrt>ss, even if it 
has the power, to restmin an owner of property froln 
selling it at any price that is acceptable to hun or from 
giving it away. But manifestly m making such a sale 
or gift the owner may put forward representations a?d 
commit acts which have a capacity or a tendency to ID­
jure or to discredit competitors and to clt>ceive purt'hnsers 
as to the real character of the transaction. That para­
graph should therefore be moclified by adding to it "by 
means of or in connection with the representations pro­
hibited in the first paragraph of this order, or similar 
representation." 
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Sufficient. appears in this record and in the pr~sentation 
of the case to warrant us in expressing the belief that 
petitioner's business standards were at least as high as 
those gl·nerally prevailing in the commercial world at 
the time in quN.;twn, and that the action of the Commis­
sion is to be taken rnther as a general illustration of the 
better methods required for the fnture than a specific 
seleetion of petitioner for reproof on account of its con­
duct in the past. 

Respondent is directed to modify its order as above 
stated; and in other respects the petition is 

Denied. 
By AJ,sCHULER, Oircuit Judge. 

In my judgment the order of the Commission should 
be furtht>r modified by striking out the third paragraph, 
which relates to alleged representation that petitioner's 
competitors do not deal fa1rly and honestly with their 
customers. In so far as the sugar, coffee, and tea adver­
tisements ascribe petitioner's asserted lower prices and 
superior qualities to quantity purchases and special fa­
cilitirs an<l advantng~>s for inspection, seledion, and pur­
chasing, they would tend to negntive nny imputation upon 
competitors of u11fair dealing with their patrons. I be­
lieve the l'hargo of imputing to competitors unfair deal­
ing with their patmns rflsts wholly on petitioner's so­
c·tllled " Caveat Pm ptor" ad vertisernent in its catalogue 
of .l\1 areh and April, 1916, wherein the pub lie is cau­
tioned in regard to white sugar, stating that some is cane 
and some beet sugar, alike in appearance, but the former 
mmn lly higher in price; that petitioner plainly designates 
whi<'h of the two it otfPrs, and the query is suggested, 
where else am goods so plainly describecl, and whether 
the eustomer g:ets elsewhere whnt he thinks he. is hnying. 
It SN~ms to me thnt this docs not amount to more than a 
stah1ment m· hmtst that petitioner, without being llRkt~cl, 
describes the white sn!Iars it proposes to sell, and the 
intimation is carried that competitors do not volunteer 
such description, bnt it is not suggested that they artu­
ally misrepresent the truth. 

The facts before the Commission appear by stipulation, 
and those concerning this advertisement, aside from the 
advertiRt>ment itself, are as follows: 

When Mr. A. M. Daly, the at.toriH'Y In chnrge of thf' investl~ll­
tlon in tht>::;e proct><•dln;4:s w11.s in Chkugo. in Murch, 1916, he suh­
mitletl to lllr·. A. V. H. 1\lory, chief chemist of Aeurs, Roebuck & 
Co., and Mr. Jo!'Pph ~eott, mannger· of the groeery department, n 
eopy ol' the IHivertlsPIIlent entitlt•!l •• Cuvent emptor" hereinbefore 
mPntionP~I, urHI hPreto attnebed, and rt><)ttested tbl'rn to stnte theit· 
views us to thiR partlenlar nch·prtisement and what It mermt. 
'l'hey stat1~tl that t hi;; aclvHrtlsPment was for the purpose of call­
ing nttt•ntion to tlu• tlistlnctlon hl'tl\'t'!'ll beet sugar and cane sngnr 
aurl laving stress uvon the point of tht• faeilitles that Rears, Roe­
lmek & Co. hnvf' fOI' marking I'VPrythlng plninly so that the eu~­
tonwr would !wow better from description the exnct nature of 
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whu t hP was huylng. After t.hiR explanntlon Mr. Dnly wPnt to 
hi~ hotel. In 11 Hhort lillie Mr. Mory <'ailed ou him there aml 
statc<l in Hnhstntu·e that hP hnd >mhmlttP<l the above-mentioned 
allVPJ'ti:<PlllPllt to 1\IJ', A. H. Lo<'h, f·he vice IJI'('!'id!'nt of Sears, Roe­
huck & ('o., and that Mr·. Lo!'h snid that thi~< !'ourse of advertis­
Ing Wllf; unfair and unjust tlll<l fledaretl that It must he <ll:'­
contlnul'll, lliHl further that it was a~nlnst the policy of the 
house to send out ~ueh u<lv<'rl i:<f'llH'nts. 'l'heJ'PUJlOll, on March 28, 
l!llfi, Mr. A. V. H. Mory, <'hiPf dwmlst, wrote to the Commission 

- in part as follow:;;: "'l'hP ~·on11~ man who \\Tnt•~ this waf; In to-flay, 
oml I polntPd out to him wlwrPin he luul made n miRtakP nnrl 
adP<I agoillRt hnwo1P policy, Hp promi~<P<I to use the soft )Wdal 
on all refei·erl<'es to thl' <IPHler In the future. He tells me that this 
Is nn angle that had not occurred to him. He ha<l not thought 
of the write-up in the light of a r·rltieh-mr of the dealer, :o;o Intent 
\\'liS he In pointin~ out thllt with our system of mar·king every­
thing plainly an<l our· fll<'ilitie!-1 for knowin,:: what we ur<~ selling. 
the <'U~<lOIII<'I' woul<l !mow lwtter from our <les<•ription the exnet 
nntnrl' of whnt he was huyln~. in the ense of those things rlifti­
eult to judge, thnn if he hu<l them placed before him, which of 
COUI'SC is true." 

But, assuming, 11s did pPtitioner's vice pn'sidf'nt, thttt 
this aclvertisPment does carry the imputation that com­
petitors d(ltd unfairly with tlwir customers, under the 
circt~mstanees ind i<"atPd l.>.Y the ~twt.ation o11g-ht this ad­
YI'rttst-ment to be the bnRts of a findmg and orded The 
puhli('ation was in the (~atalog-ue for .Mnreh and April, 
1!116. Thn <·omplnint was filed twarly two years after­
wards. The aet authorizPs the Commission to procee<l 
wh!-'n it shu II have rPason to believe that unfttir methods 
of competition are or huYe hf'l'll used, "and if it shall 
appear to the Commission that a proceeding by it in 
respect tlwreof would bC\ to the interest of the puhlic." 
In a monitory proceeding such as this seems to he, it 
!'ouhl hardly bP snicl that it would be" of interest to the 
public" to i>redir·nte action on a trn,nsgression for which 
due anwnds had long hdoJ'c hPI'Il mttde, without remotest 
cause to believe tht•re would he a J'Cp<>tition. To revive a 
stule tHh-ert.is<>mPnt of this nature which the advertiser 
immediutely after the publication distinctly disavowed 
as haviug been unintentionally nnd ino.dYertcntly unfair 
to comrwt.itors. and ordered discontinuf'd, without di­
n·dly or indirP<·tly reprating or I'Pnewing it for so long 
an inll'nal, far from suhserving the public interest, 
might, in my judgment, have the eontrary tPndency of 
misiug nn imputation of oppressive or at least uncalled­
for netion, in prodieating uny proceeding or order on this 
advertisement. 

'Nor am I impressNl with the authoritative relevancy 
here of decisions respecting injunctions. In a proceeding 
such as this, neither remedial nor punitive decisions of 
courts rPspPcting injunetional relief in equity nre not 
more analogous than are common-law decisions tlefining 
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unfair trade practices, arising out of controversies be­
tween individuals, as fixing thereby the limitation of the 
Commission's authority or scope. 

The suggested modification would necessitate corre­
sponding modification of the Commission's findings of 
facts, eliminating paragraphs numbered 4 and 5 thereof. 
Paragraphs 2, 6, and 7 (as well as pars. 4 and 5) of the 
findings state the circulation of the several advertise­
ments to have been in each case for " more than two years 
last past," indicating thereby the two years next before 
the date of the findings, which is .Tune 24, 1918. This is 
in contravention of the stipulated fact that none of the 
advertisements were more recent than August, 1917-
some of them even antedating the passage, September 26, 
1914, of the Trade Commission act itself. These findings 
should, in my judgment, be modified to comply with the 
stipulated fact. · 

FEDERAL TRADE COMMISSION v. GRATZ 
ET AL. 1 

(Circuit Court of Appeals, Serond Cireuit. May 14,1919. No. 236.) 

TRADE-MARKS AND TnADE·NAMEB, Key No. 80! New, Vol. 8A, Key 
No. Serie!!--UNP'Am CoMPETITION-PowERs OF FP~F..RAL TRADIC 
COMMISSION.· 

Aet September 26, 1914, § 5 (Comp. St. § 8836e). giving the 
Fedeml 'l'rnde CommisHion power to lnv<>stlgute unfair methods 
of competltiou, 1loes not contemplnte the prohibition of unfnir 
methods of competition between Individuals, there being no 
authority given to lndivl<luals to present grievances, hence 
where defendants, who engngell In selling ties and bagging for 
cotton bales, refused to sell to persons with whom they had had 
previous ummtisfactory relntions, nnd refused to sell ties without 
bugging wlwn there was fear that, owing to the scarcity of ties 
and the prospect of huge crops, the marketing of the cotton crop 
might be endangered by creating corners In ties, the Commission 
Is not authorized to make any order compelling such snle~. '!'he 
unfnir metho<ls contt'mplnted by the act nre such a~ aiTect the 
public generally. 

(The syllabus is taken from 258 Fed. Rep. 314.) 

1 R~vlewlng order of Commission In FedPral Trade Commission v. Orat• 
et al., 1 F. T. C. 2411. See same case ln Supreme Court, 203 U. S. 421 and 
'"f,·a, at pp. 564-5711. 
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546 DECISIONS ON PETITIONS TO REVIEW. 

Petition to revise order of the Federal Trade Commis­
sion. 

Petition of Warren, Jones & Gratz, by Anderson Gratz, 
for an order for the review of the findings and order of 
the Federal Trade Commission, and for an order setting 
the same aside, in a proceeding against Anderson Gratz 
and Benjamin Gratz, copartners doing business under the 
firm name and style of Warren, Jones & Gratz, and 
others. Order reversed. 

T. F. Magner, of Brooklyn, N. Y., for petitioner. 
John Walsh, of Washington, D. C., for respondent. 
Before Ward, Hough, and Manton, circuit judges. 

WARD, Circuit Judge: 
This is a petition of Anderson Gratz, a member of the 

firm of Warren, Jones & Gratz, under section 5 of the act 
of September 26, 1914, 38 Stnt. L. 730, creating the Fed­
eral Trade Commission, to review the following order of 
the Commission : 

Therefore, It Is ordered, that the respondmts, Anderson Grat1. 
and Benjamin Grat:r., copartners, doing business under the firm 
name and style of Warren, .Tones & Gratz; P. P. Williams, W. H. 
Flt1.hugh, and Alexander I•'ltzhugh, copnrtners, doing business 
under the firm name and style of P. P. Williams & Co., nud C. 0. 
Elmer, their officers and agents, cease and desist from requiring 
purchal'lers of cotton ties to ulso buy or agree to buy a propor· 
ttonnte amount of .'.merlcnn Manufacturing Co.'s hugging; and 
further that the respondents cease and desist from refusing to sell 
cotton ties unless thP purchnsers buy or agree to buy from them 
corresponding amounts of American Manufn!'turing Co.'s bagging, 
or nny amount of cotton bagging of any kind. 

By the Commission : 
[SEAL.] L. L. BRACKEN, Seoretcu'l/. 

If Anderson Gratz hus not sufficient stlmding to file 
this petition, counsel for the Commission hus very fairly 
waived the objection and invited the court to dispose of 
the questions raised. 

The first count of the complaint served on the respond­
ents, which is the only one mvolved, is as follows: 

PARAGRAPH 1. That tbe respondents, Anderson Gratz nnd RPn· 
jnmln Gratz, are copnrtners, doing businPss undPr the firm nmue 
and style of Warren, Jones & Gratz, having their prlncipul offi!'e 
nnd plnce of business In the city of St. Louis, ami Stnte of l\lis· 
sour!, and nre engngetl In the huslness of s;•illng, In intet·state 
commerce, either· directly to the tradP, or through tht> respondents 
hereinafter named, steel ties made and used for binding hnles of 
cotton, and which steel ties are manufactured hy the Cnt'nt>gle 
Steel Co., of Plttsbm·gh, Pu., nnd also selling, In the snme wnmH'l', 
jute bugging, used to wmp bales of cotton, nnd which JuW hn~~in):( 
Is manufactlll'ed by the American MunufnctUrlug Co., of Ht. Louis, 
l\lo. 

PAR. 2. That the respondents, P. P. Williams, W. H. I<'lt?.hugh, 
and Alex. Fitzhugh, are eopur·tners, doing business under tbe firlll 
name and style of P. P. Willlnms & Co., ltming their prindpnl 
otllee and place' of bu;>lness In the city of Vicksburg, ami Stnte 
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of Mississippi, ancl the said last-named respondents and the Mid 
respondent Charles 0. Elmer, who Is located and doing business 
at the city of New Orleans. and State of Louisiana, are the sell­
Ing and clistrlbuting agents of the said firm of Warren, Jones & 
Gratz, and sell and distribute the ties and bagging, manufactured 
ns aforesaid, in interstate commerce, principally to jObbers and 
c!Palers, who resell the same to retailers, cotton ginners, and 
farmers. 

PAB. 3. That with the purpose, intent, and effect of discomag­
lng and stifling competition in interstate commerce in the sale 
of such bagging, all of the respondents do now refuse, and for 
more than a year last past have refused, to sell any of such ties 
unless the prospective purchaser thereof would also buy from 
them bagg-ing to be used with the number of ties proposed to be 
bought; that is to say, for each six of such ties proposed to be 
bought from the respondmts the prospective purehast>r is required 
to buy six yards of such bngging. 

The respondents filed an answer admitting the facts 
stated in paragraphs 1 and 2, but denying the facts stated 
and the conclusion therefrom contained in paragraph 3. 
They appeared and offered testimony before the Commis­
sion. 

The Commission's material findings of fact and its 
conclusions of law are as follows: 

PAR. 2. That within three years last past respondents, Aml!'rson 
Gratz and Benjnmin Gratz, copartners, doing business under the 
firm name and Htyle of Warren, Jones & Gratz; P. P. Wllliams, 
W. H. Fitzhugh, and Alexander Fitzhugh, copartners, doing busi­
ness under thP firm name and style of P. P. Williams & Co., and 
C. 0. Elmm·, adopted and practlred the policy of refusing to sell 
steel ties to those merchants and dealers who wished· to buy 
them from them unless such merchants and denlers would also 
buy from them a corresponding amount of jute bagging. * • * 

PAR. 4. * * • The dominating and controlling position occu­
pied by said respondents in the sale and distribution of ties runde 
it possible fot· them to force would-be pmchast>rs of ties to also 
huy from them hugging manufuctured by the American .Manu­
faduring Co., unli In many ins I ances, Raid respondents refm:ed 
to Hell ties unlt~~s the pur·chuser would nlso buy from them a eor­
r('spon!litlg tunouut of bagging aud Hnch purchasers were often­
times compelled to buy bagging manufnetnrerl by the American 
.Mannfncturing Co., from said respondents, in order to procure a 
suflicient supply of steel ties used for the purpose aforesaid. 

CONCLUSIONS OF LAW. 

That the methods of competition set for·th in the foregoing find­
Ings us to the facts, In paragraphs 1, 2, 3, and 4, and ench and· 
all of them are, undet· the circumstances ther~:>ln Sl~t forth, unfair 
methods of competition in Interstate commerce, against other mun­
ufncturers, deniers, and cl!stribu tors of jute bagging, and against 
othet· deall'rs and distributors In the nmterlul known as sugar­
hag cloth, and against manufacturers, dealers, and distributors 
of the bagging known as rewoven bagging and ~econd-hanrl bag­
ging, in violutlon of the provisions of section 5 of an act of Con­
grPss, apprnvt>d Repte111her 26, 1914, entitled "Au act to create a 
I•'Prleml 'l'rnrlc Commission, to define its powt>rs and duties, and 
for other purposl'S," and that th~:>re is not suft1cient proof sub­
mittl'd In tht> ht>arlngs to sustain the paragraph In the r·ompla!nt 
charging a ,·iolut I on of S('Ction 3 of an act of Congress known as 
the Cl:iyton Aet. (Act Oct. 15, 1914, C. 328, 38 Stat. 731 {Comp. 
St. ~ 8835 c].) 
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Hy agreement between the parties the Commission 
filed a transcript of the entire record in the proceeding 
befom it. This court is given power by the act to affirm, 
modify, or set aside such an order, the Commission's find­
ings of /act to be conelusive if supported by testimony. 

There is te;;timony to support the findings of fact and 
tlwrefore the question before us is whether they do sup­
port the Commission\; condusion of law that the method 
of competition forbidden is unfair within the meaning 
of sPction 5 of the act of 'September 26, 1914. 

It sperns to us that unfair· methods of competition be­
tween inclividnals are not contemplated by the act. Con­
gress could not have intended to submit to the determina­
tion of the Commission such (pwstions as whether a per­
son, partnership, or corporation had treated or bribed 
the employees of a competitor for the purpose of indue­
in!! them to betray their employer. We tlunk the unfair 
mC'thods, though not restrieted to such as violate the 
antitrust acts, must be at least such as are unfair to the 
public generally. It seems to us that section 5 is in­
tt>nded to provide a mt-thod of preventing practices 
unfair to the general public and very particularly such 
us if not prevented will grow so large as to lessen com­
p£•tition and create monopolies in violation of the anti­
trust acts. Such a preliminary inquiry and determina­
tion constitutes a most important supplement in carry­
ing out the public policy which those acts are intended 
to vindicate. This view is confirmed by the language 
of the section: 

\\'heiWVPI" thP Commission shall hnve reason to bPlleve that anY 
!HH"h person, partnership, or corporntion hnR hPf'n nr is using anY 
unfair mPthod of competition in l'omtnel·ce, untl If It shall nppt>ur 
to iht• Commission thttt a pro<"t'PIIlng hy It In respect thf'J'eof 
would be to the interest of thP puhlle, it shull issue mHI sprve 
upon sueh person, pnrtiiPI"Rhip, or corporation u complnint stating 
itfl <"harges In that respeet, nml eontnining a notlee of u h~>nring 
upon a dny and ut a pln~:e therein tixetl ut Jenst thirty duys after 
the service of said eomplulnt. 

No authority is given to any individual to present his 
grievances, and the Commission is to interpose only in the 
mterest of the public. 

That the Commission did not find sufficient proof to 
sustain the second count in the complaint, viz. that the 
method of the respondents found to be unfair violated 
section 3 of the act of October 15, 1914, known as the 
Clayton Act, which makes unlawful any condition, agree­
ment, or understanding that may lessen competition or 
tend to create a monopoly, shows that the method found 
to be unfair must have been unfair in certain individual 
transactions. And we discover no evidence to support 



FEDERAL TRADE COMMISSION V. GRATZ. 

the finding in paragraph 2 that the respondents" adopted 
and practiced the policy of refusing to sell steel ties to 
those merchants and dealers who wished to buy them 
from them unless such merchants and dealers would also 
buy from tlwm a corresponding amount of jute bagging." 
It is the natural and pre\·ailing custom in the trade to 
sell ties ~~nd bagging tog<>ther, just as one witness t~stified 
it is to sell cups and saucers together. Such evidence as 
there is of a refusnl to sell is a refusal to sell at all to 
certain persons with whom the respondents hnd previous 
unsatisfactory relations and a refusal to sell ties without 
bagging at the opening of the market in 1916 and 1917, 
when there was fear that, owing to scarcity of ties and 
the prospect of large crops, the marketing of the cotton 
crop might be endangered by speculators creating a 
corner in ties. The evidence is that with these exceptions 
the responclents sold ties without any restrictions to all 
who wanted to buy, and indeed made extmordinary ef­
forts to induce the manufacturers of ties to increa~ their 
output so that all legitimate dealers and all cotton raisers 
should get enough ties and bagging at reasonable rates 
to market their cotton. It is only these exceptional and 
individual cases, which established no general practice 
affecting the public that can sustain the findings in para~ 
graph 4. 

Counsel for the Commission calls our attention to the 
opinion of the Circuit Court of Appeals for the Seventh 
Circuit, Sears, Roebuck & Co., Petitioners, '!-'. Fedt:>ral 
Trade Commission, Respondent, 258 Fed. Rep. 307. The 
practice there prohibited as unfair was extensive adver­
tising contnining fnlse and misleading statements calcu­
lated to deceive all purchasers and to discredit all com­
petitors. It was clearly a method unfair to the public 
generally. 

As we think there is no evidence to support any general 
practice of the respondents to refm;e to sell ties unless the 
purchaser bought at the same time the necessary amount 
of the American Manufacturing Co.'s bagging, and that 
the Commission has no jurisdiction to determine the 
merits of specific individual grievances, the order is 
reversed. 
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WARD BAKING CO. v. FEDERAL TRADE COM­
MISSION.1 

(Circuit Court of Appeals, Second Circuit. February 26, 
1920.) 

No. 90. 

CoMMERCE. KEY No. 40-(1) SALES BY AGENTS FROM 

WAGONs SENT AcRoss STATE LINE NoT INTERSTATE 

CoMMERCE. 

Where a baking company sends its wagons across a state 
line in charge of Its drivers, who call on retail dealers and then 
and there sell and deliver bread to them, the sales do not consti­
tute Interstate commerce, subject to regulation by the Federal 
Trude Commission. 

(The syllabus is taken from 264 Fed. Rep. 330.) 

Petition to Review Order of Federal Trade Commis­
sion. 

Proceeding before the Federal Trade Commission 
against the Ward Baking Co. on petition to review an 
order of the Federal Trade Commission. Order reversed. 

Eugene H. Hickok, for petitioner. 
Edward L. Smith (Claude R. Porter and W. T. Rob­

erts, both of Washington,· D. C., of counsel) for respond­
ent. 

Before Ward, Rogers, and Manton, circuit judges. 

WARD, Oircuit Judge: 
November 26, 1917, the Federa.l Trade Commission 

filed a complaint under section 5 of the act of Seftember 
26, 1914, entitled "An act to create a Federa Trade 
Commission, to define its powers and duties and for 
other purposes," against the Ward Baking Co. on the 
ground that the company had at periods of several con­
secutive d~tys in the year 1917 given gratis to each pur­
chaser of its bread in certain places a quantity of bread 
equal to the amount of the purchase with the intent of 
suppressing competition in the manufacture and sale 
of bread in interstate commerce and that a proceeding 
by the Commission in respect thereof would be to the 
interest of the public. 

The company filed an answer, denying this charg~ ap­
peared and offered testimony at the hearing. The t.;om-

• Reviewing order of Commission iD Federal Trade Comwls111on 11. Ward 
BaklD& Co., 1 F. T. C. 888. 



WARD BAKING CO. V. FEDERAl, TRADE COMMISSION. 551 

mission made a report and findings of which the material 
finding for the purposes of this opinion is: 

PARAGRAPH TimEt:. 'l'but t•espomleut durin~ the said mouth of 
May, In the year 1917, fot· a period of about four weeks, In the 
cities of New Bedford and Fall Hlver, In tbc State of MaRSU<'hu­
setts, and other towns and cities In said State, and also In the 
towns of North 'l'lverton and Stone Brhlge, In the State of Rhode 
Island, did give to all who purchased bread from it an amount 
of b1·ead equal to the amount so purchased with the intent and 
purpose of suppressing and stlftlng competition ln the sale of 
bread In tbe towns and cities named ln the State of Massachu­
setts and the State of Rhode Island, and that all the bread so 
sold and given away ln the State of Rhode Island, during said 
period when sold free lJread eumpaign was being so conducted. 
was manufactured at tlle city of Cambridge, In the State or 
Massachusetts, and sh1p1wd by the said res]Jondent from the city 
of Cambri<lge to the city of l<'all River, both In the State of 
Massachusetts, and from said city of ll'all Hlver was distributed 
by wagons, trucks, and othet· conveyances across the State line 
and into the Stute of Rhode Island, in the vicinity of North Tiver­
ton and Stone Bridge, and there given away to purchasers ot 
bt•etld from said respondent In tbe manner and form afo1·esaid, 
and that said bread so given nway and dlstrlhutP.rlln the State of 
Rhode Island was trunsporte1l and soh\ In lntPI"Stute commet·ce 
across the state line dividing the State of Mussnchusetts and the 
State of Hhode Island, fot· the purpose und with the en';!ct of stilling 
and suppressing competition in inte1·state commerce as aforesaid. 

This method of competition the Commission held to be 
unfair. September 2, 1919, the Commission entered an 
amended order requiring respondent to desist from the 
practice: 

Now, therefore, It Is ordered that the respondent, Ward Baking 
Oompuny, its officers, directors, agents, serrantt!, und employees, 
cease and desist from directly or indirectly initiating or carrying 
on, in the course of Interstate colllmei'Ce, any so-called free-bread 
campaign, or any practice of supplying bread free of cost to retuil 
deult!rB In quantities equal to those purchased from respondent 
by such dealers, or in any other quantities, where such practice Is 
calculated to or does stifle or suppress competition In the manufac­
ture und sales of bread. 

It appeared from the testimony that the respondent 
trnnsported the bread in question in its own wagons from 
Fall River, Muss., to Tiverton and Stone Bridge, R. I.; 
their wagons calling at the retail stores in those places 
and their drivers then and there selling the respondent's 
hrend to such storekeepers as wanted to buy, and then 
and there delivering additional bread gratis to the pur­
chaser. 

Doubtless bread sold in Massachusetts to be delivered 
to the purchas9r in Rhode Island would be interstate 
commerce, but that is not this case. Moreover, the Com­
mission is not finding the act of transportation from 
Massachusetts tt .. Rhode Island unfair, but the method of 
local sales made in Rhode Island. If the respondent 
had its own stores in Rhode Island, and carried to them 
from Massachusetts bread to be there sold, this method 
of selling could not be considered interstate commerce. 
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The question arose in respect of the right of the city of 
Covington, a municipality of Kentucky, to impose a 
license tax upon the business of an Ohio corporation mak­
ing sales in exactly this way in Kentucky. The Su­
preme Court held that such sales were subject to the tux, 
and not invalid as a regulation of interstate commerce. 
Wagner v. The City of Covington, 251 U. S. 95 (Dec. 8, 
1919). Mr. Justice Pitney said at pp. 99 and 103: 

Plaintifl's were and are manufacturers of such drinks, having 
their factory and bottliug works In the City of Clnclnnati, ln 
the State of Ohio, on the opposite side of the Ohio River from 
Covington. Tlwy have carried on and do carry on the business 
of selling In Covington soft drinks, the product of their manufac­
ture, In the following manner: They have a list of retail dealers 
In Covington to whom they have been and are In the hnbit of 
making AAies. Two or three tinws a week a wagon or other ve­
hicle owned by plaintifl's is loaded at the factory In Cincinnati 
and sent across the river to Covln!1;ton, and calls upon the retail 
dealers mentioned, many of whom have been for years on plain­
t11T's lll'lt and have purch!Hl!'Cl their goods un!lPr a gPnernl llllclPr­
standing that plalntifl'~:~' vehicle would call occasionally and fur­
nish them with such soft drinks as they might 1wed or deRire to 
purchase from plulntltl'. When a customer's plnce of business is 
reached by the vehlele the driver goel'l Into the storeroom and 
either asks or looks to see what amount of orinks Is needed or 
wanted. He then goes out to the vehicle nnd brings from It the 
necessary quuntlty, which he curries into the store and oellvers 
to the customer. Upon his trips to Covington he alwu~·s carries 
sufficient drinks to meet the probable demnnds of the customers, 
based on past experience; but, with the exc·eptlon of occasional 
small amounts carried for delh•ery In response to purtlcular 
orders previously received at plaintiffs' place of business in 
Cincinnati, all sales in Covington are mnde from the whicle bY 
the driver In the mnnner mentioned. • • • 

Of course the transportation of plnlntll'l's' goods across the 
state line Is ot Itself interstnte commerce; hut it ls not this thnt 
Is taxed by the city ot Covington, nor ls such commerce a part 
of the busln!'ss that Is taxed, or nnytlling more than a preparn­
tlon for it. So fnr as the Itinerant vending Is concPrned the goods 
might just as well have heen manufacturecl within the State 
of Kentucky; to the extmt that plaintiffs diilpose of tlwlr goods 
In that kind of sales, they make them the snh.1ect of local com­
merce; and, this being so they can cluhn no lmmuuity from local 
regulations, whether the goods remain In original puckages or 
not. 

As interstate commerce is not involved, the order is 
reversed. 
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NEW JERSEY ASBESTOS CO. v. FEDERAL 
TRADE COMMISSION.1 

(Circuit Court ·of Appeals, Second Circuit. February 
26, 1920.) 

No. 91. 

1. EVIDENCE KEY No, 21.-JUDICIAL NOTICE TAKEN OF BUSINESS 

PRACTICE TO E!"iTERTAIN CUSTOMERS AND THEIR KMPLOYE~:s. 

The court takE's judidul notice that the practice of Pntt>rtuln­
ln~ cuRtomPrs and employPP!l of cu!oltomers by furnishing them 
liquor, cigars, nwaJs, thenter tickets, etc., found by the Federal 
Trude Commission to be nnfuir, has been an Incident of busi­
JJP!'!S fr·om time imnJemorlal, Pf;peclally us expenditures for· such 
purpost>S are recognized as a pro1)l,!r deduction by the \nCI}ID\" 
tax regulations. 

2. MAsn:R AND S•:RVANT K~;y No. 30 (4)-Gwrs TO EMPLOYEE TO 

INDUCE CoNTRACT rs I•'RA un, JusTIFYING Drscu A ROE. 

The payment of money or the giving of valuable presents to 
au employee to Induce him to lnftuence his employer to make a 
contruct of purchu!:le Is a fraud, justifying the employee·~ dis­
charge within his contrnct wrm of service. 

3. TRAUE-1\IARKs ANJJ TuAJJE N.~MEB K~:y No. 80! NEw, Vor.. SA 
KEY-NO. SEBU:S-l<'EDEIIAL TRADE COMMISSION WITHOUT 

JuRisDICTION Til Ih::oui.ATf: ENTF:ItTAIN ~u:NT oF CusTOMEB's 

I<~MPI.OYEES. 

The prnctlce of a compuny engugPd In lntPJ"state commerce In 
entertaining employees of Its cu~tomcrs with liquor, cigars, 
meulR, theater tlckCtl'l, etc., Is not u matter so ul'feetlng the 
public us to be within thP juJ·Iscllctlon of the F!l<leral Tra<le 
Commission. 

(The syllabus is taken from 264 Fed. 509.) 

Petition to Review Order of Federal Trade Commis~ 
sion. 

Petition by the New Jersey AsbestoR Company for 
:r:eview of an order of the Fedeml Trade Commission. 
Order reversed. 

Robert W. Crawford, of New York City, for petitioner. 
Edward L. Smith, of Washington, D. C. (Claude R. 

Porter and Charles S. Moore, both of Wllshiu~,rton, D. C., 
of counsel), for re~pondent. 

Before \-Vard, Rogers, nnrl Mnnton, eireuit judges. 

• Reviewing ordt>r of Comm!Hslon In Federal Trad~ Comwlulon v. Tbe 
New Jeraey Asbeatoa Co., 1 F. T. C. 472. 
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WARD, Oircuit Judge: 
January 6, 1919, the Federal Trade Commission issued 

a com~lamt against the New Jersey Asbestos Company, 
under Section 5 of the Act of September 26, 1914 ( Comp. 
St. ~ 8836e), entitled "An Act to create a Fetlerul Trade 
Commission, to define its powers and duties, and for 
other purposes," alleging that the company had during 
the ye1tr 1918 been giving to employees of its customers 
and prospective customers liquors, cigars, meals, theater 
tickets, valuable presents, and sums of money and enter­
tainments to induce them to influence their employers. to 
purchase the company's products and that a prm·eedmg 
by the Commission in respect thereof would be to the 
interest of the public. 

The company filed an answer, admitting that it is en­
~aged in interstate as well as intrastate business and that 
It had paid reasonable amounts in furnishing entertain­
ment to employees of customers and as incidental to such 
entertainment had supplied liquors, cigars, meals, and 
theater tickets, but denying that this was done for the 
purpose of inducing them to influence their employers 
to buy its goods, and especially denying that it ever gave 
them valuable presents or sums of money. 

The charge of giving valuable presents and sum& of 
money has been abandoned by the Commission. May 27, 
1919, the Comrnis;;ion filed its report. and two findings of 
fact, and its conclusion of ]u w as follows: 

First. That the r£>spondent, the New Jersey Asuestos Co., Is a 
corporation orgnnized, existing, and doing business under und by 
virtue of the luws of th~> State of New JPrst>y, having Its prin­
cipal offi('e and place of business at the city of New York, in the 
State of New York, awl Is now, Uhd for more than one yeur last 
past has been, en"nge1l in manufacturing and selling engine 
pucklngs composed of asbestos, metal anti asbestos, flux, wood 
tiber and kindred products throughout the States and Territories 
of the United Rtntes, und thHt at all times hereinafter mentioned, 
the respondent has currhid on und conducted sueh business in 
direct competitlon wlth other persons, firms, copartnerships, and 
corporations nHlnufactm·iug nud selling like produ<•ts. 

Second. 'l.'hat said resporHient, the New Jersey Ashcstos Co., In 
the cours<• of its buslnt>Ss of manufaeturlng and selling t>ngine 
puckings composed of ushestos, metal and nsbestos, flax, wood 
tiber and kindred products thl'Oughout the Stutes and Territories 
of the United Rtlttes, fot• morP thnn one yPur last paflt hus been 
lavishly giving gt·atuities, such as liquor, cigars, meals, theater 
ticl<ets, and entertainment to employeE's of customers us au induce­
ment to inlluence their employers to purcha!-1e or to contract to 
purchase fr·om the sui{! respondent, the New .Jet·sey Aflh!'stol'! Co., 
engine packiugs eotuposed of aslwstos, metal und asbestos, flax, 
wood tiber and kindred products without other conslderntlon 
therefor. 

CONCT.U!:!ION. 

That the metho<ls !'>et forth in thP foregoing findings of fact, 
under all the clrrumstanres therein !;et fot·th, are unfair mt>thods 
of competition in violation of the provisions of section 5 of the act 
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of CongrP!':S, approved September 26, 1914, entitled "Au act to 
create u F'elleral 'l'm1le Commission, to define its powers and 
dutiP:;;, 1111d for other purposes." 

Tlw findings of fact being mere conclusions, it is neces­
sary to examine tlw evidence to see whether they are 
supported by any testimony or not. It shows that the 
officers of the compnny in the year 1918 did entertain 
at the company's expense both customers and employees 
of customers, and that the sa}e..<;men down to May 1 were 
employed on a salary or on a salary and commission 
basis, and were allowed to charge in their monthly ac­
counts reasonable lump sums for entertainment. After 
May 1 they were on a commission basis only, and any 
(~ntertainment given by them was given at their own 
expense. 

We have held in Federal Trnde Commission v. Gratz, 
258 Fed. Rep. 3!4, that only unfair practices which affect 
the publie as distinguished from individuals, are within 
the jurisdiction of the Commission. We take judicial 
notice of the fact that the method of ent.ertainment found 
to be unfair has been nn incident of business from time 
immemorial. It is recognized by article 133 of the regu­
lations covering the assessment of income tax promul­
gated January 2, 1918, as follows: 

Spending money. So·callell spending or treating money, if actu­
ally a!l\'aJiced by corporations to their traveling salesmen to be 
used by tl1em as a part of the expenses incident to selling the 
product of sueh corporations, Is an allowable deduction in a re­
turn of income by sueh corporations. The deduction of such ex­
penditures is conditioned upon a sntisfactory showing that all 
the nllowance elai.med as a deduction was actunlly expended for 
and was an ordinary and usual expense Incurred in selllng the 
product or merchandise of the corporation. 

The payment of mone:y or the ~iving of valuable pres­
ents to an employee to mduce hun to influence his em­
ployer t<> make a contract of purchase is a fraud justify­
mg the discharge of the employee within his contract term 
of service, and perhaps the recovery by the purchaser of the 
amount or value of such inducement from the seller, upon 
the theory that it must have been included in the price. 
But even in such a case we think it would be a matter 
between individuals, and not one so affectin~ the public 
as to be within the jurisdiction of the Commission, under 
our de..cision in the Gratz case. However, it stretches 
theory to the breaking point to suppose that the enter­
tainment expenses found unfair in this case constitute 
fraud practiced by the respondent and by the employees 
on the purchasers of the respondent's goods. It 1s diffi­
cult to conceive that the purchaser would have a right to 
recover the amount of such entertainment as a part of 
the price paid for the goods bought, or that he would 
have a right to discharge the employee within the term 
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of his service on this ground. So broad a construction of 
the statute would brin~ within the disposition of the 
Commission a vast number of subjects and controversies 
which in their nature belong to the legislative and judi­
cial departments of the Government. For instance, ad· 
vertising is a method of selling goods which, without in­
creasing their merits, increases their cost; and so ·does 
seeuring servants of competitors by paving them higher 
wages, though we suppose no one would say the act gives 
the Commission a right to regulate these matters. 

The order is reversed. 

BEECH-NUT PACKING CO. v. FEDERAL TRADE 
COMMISSION.' 

(Circuit Court of Appeals, Second Circuit. February 26, 
1920.) 

No. 92. 

TBADE·MARKS AND TRADE-NAM):I-1 KEY 80}, NEW, VOT .. SA KEY-NO. 

SEan:H-MANUFACTURER lh:LD NoT 8URJECT TO ORDER o:~>' 

FEDERAL TRADE COMMISSION; "UN.'AIB METHOD Oi' COMPE­

TITION." 

That a manufacturPr of products sold In interstate commet·ce 
to jobbers and wholesale dealers, who in turn sell to other job­
bers and wholesale and retall dealet·s, issues circulars to it.<~ 

trade suggesting price!! for resale, both at whole8nle and retail, 
and refuses to continue to sell to any dealer who falls to main­
tain such prlees, or who sell~ to another dealer falllng to main­
tain them, In the absence of contracts requiring adherence to 
sueh prices, lleld not to constitute an "unfulr method of com­
petition," ln violntlon of l<~ederal Trade Commission Act Sept. 26, 
1914 (Comp. St. Par. 8836e). 

(The syllabus is taken from 264 Fed. 885.) 

Petition to Review Order of Federal Trade Conunis­
sion. 

Petition by the Beech-Nut Packing Co. to review an 
order of the Federal Trade Commission. Order reversed. 

Charles Wesley Dunn, of New York City (Charles E. 
Hughes, of New York City, of counsel), for petitioner. 

Edward L. Smith, of Washington, D. C. (Claude R. 
Porter and Marshal B. Clarke, both of Washington, 

1 Reviewing order of Commission In Federal Trade Commission t>. Bt>ech· 
Nut Packing Co .• 1 F. T. C. 1116. Petition for c••rtlurnrl tiled by tbe 
Commission In the United States Supreme Court MIQ' 10, 1920, and 
CTanted June 1, 1920, 
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D. C., and Joseph A. Burdeau, of New York City, of 
counsel), for respondent. 

Defore Wanl, Hough, and Manton, circuit judges. 
WARD, Circuit Judge: 
April 15, 1918, the Federal Trade Commission issued 

a complaint against the Beech-Nut Packing Co. under 
section 5 ·of the act of Congress of September 26, 1914 
(Comp. St.~ 8836e), entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and 
for other pmposes," charging the company with using 
an unfair method of competition in interstate commerce, 
viz. in selling its products to such purchasers, principally 
wholesalers nnd jobbers, as do not resell at a price lower 
than that fixed by the company and in refusing to sell to 
such as do, with the purpose of eliminating competition 
in the sale of the company's products and that a pro­
ceeding by the Commission in respect to this method 
would be to the interest of the pubhc. 

The company appenred and answered, admitting these 
facts, but denymg that it had entered into any agreement 
with purchasers requiring them to maintain its prices, or 
in any way qualifying their title to the artieles purchased, 
or restricting thetr freedom to sell to anyone and charge 
any price they chose. 

An agreed statement of facts was filed. June 30, 1919, 
the Commission filed its report and findings. 

The respondent is engaged in interstate commerce in 
• selling divers food products, such us sliced bacon, sliced 

beef, peanut butt.(lr, candies, chewing gum, etc., under the 
trade name" Beech-Nut Brand." The Commission's find­
ings of fact are Vl.'ry long, and it will be sufficient for . 
the purposes of our decision to state the following: 

PARAGRAPH Foun. That rPsporHlPnt customarily mnrkPts its 
· products principally through johlwrs and wholesalet·s In the 

grocery, drug, cnncly, and tobacco linPs, who In tul'll resell to 
retailers in these linPs, ull of which wholesale and retail dealers 
are selectecl as destrnhle customers for the reason that they are 
known or believed to he (a) of good crPdit standing; (b) willing 
to resell at the resnle prlees suggested by respondent ancl who clo 
rpsell at SU('h prices, as hereinafter sPt foi'tb; (c) willing to 
refuse to sell and who do refuse to sell to jobbers, wholesalers 
and retailers who do not resell at the resale prices suggested by 
respondent, and who do not sell to such jobbers, wholesalers awl 
retailers ns tllso lwretnntter set forth ; (d) good and sn tisfuctory 
nwrchandisers in other respe<.•ts. Such jobbers, wholesalers, and 
r(•tallers are designated by the respondent as "selected" or "de· 
strahle" deaiPrs. RPspondent also sells "direct" In a few In· 
stances to certain Inrg-e rPtnllers who are selected on the same 
basis as the aforestlld jobb(•rs, wholesalers, nne! retailers. The 
total number of such dPalers bundling tlu• products of rPspondent 
includes the greater proportion of the jobbers, wholesalers, und 
retaill'rs, respedlvely, In the grocery trades, and a large pro­
portion of the jobbers, wllolesulers, and retailers in the drug, 
cundy, and tobacco trndes, respectively, throughout the United 
States. 

• 
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PARAGRAPH FIVE. That respondent, In the sale and rllstrlbutlon 
of Its pl'Oducts has adopted and maintained, and still maintains, 
policy known as the "Beech·Nut Policy," and requests the co· 
operation therein of all dealers selling the products manufactured 
by It, dealing with each customer separately. 

PARAGRAPH SEVEN. In order to carry out said Beech-Nut policy 
and to secure such cooperation, respondent 

(a) Issues ch·culars, price lists and letters to the trade gen· 
erally showing suggested uniform resale prices, both wholesale 
and retail, to be charged for Beech-Nut products. 

( ll) Requests and Insists that the aforPsttld selected jobbers, 
wholesalers, and retailers resell only at the suggested resale 
prices. 

(c) Requests and Insists that the aforesaid selected jobbers, 
wholesalers, and retailers sell only to such other jobbers, whole­
salers, and retailers as have been and are willing to resell anrl 
do resell at the prices so suggested by the respondent; and re­
quPsts and Insists that such jobbers, wholesalers, and retailers 
discontinue selling to other jobbers, wholesalers, anu retailers 
who fall to resell at the prices so suggested by responuent. 

(d) Makes it known broadcnst to such selected jobbers, whole· 
salers and retailers, whether sold " direct" or not, that If they, 
or any of them, fail to sell at the resale prices suggested by the 
responuent as aforesaid, respomkut will absolutely refuse to 
sell further supplles of Its products to them, or any of them, and 
will also absolutely refuse to sell any jobbers, wholesalers, and 
retailers whatsoever who sell to other jobbers, wholesalers, or 
retailers falling to resell at the prlct>s suggested by respondent. 

PARAGRAPH EIGHT. That respondent, in the carrying out of said 
policy 

(a) Has within the time aforementioned refused and does 
refuse to 1-1ell Its products to practically all such jobbers, whole­
salers, and retallers as do not resell at the prices so suggested by 
the respondent. 

( ll) HaR within the time aforementioned refused and does • 
refuse to sell to practically all such jobbers, wholesalers and re­
tailers reselling to other johbt~rs, wholesalers, and retailers who 
hll ve fulled to t'l'scll at the prices 110 suggeste•l by the n~spondent. 

(c) Hus with! n the tl me aforementioned refused and doe8 re­
fuse to sell to practically all so-called mall-order houses engaged in 
iuterstnte commerce, on the ground that such mull-ordeJ' houses 
frequently sell at cut prices, and has within the time aforemen· 
tloned refused and does refuse to sell to practically all jobbers, 
wholesalers, anu retaUers who sell its protlucts to such mull-order 
houses. 

(d) Has within the time aforeru1mtioned refused and does re· 
fuse to sell to practically all so-culled prke-eutteriil. 

(e) Has malntlllned within the time aforementioned and does 
mulntaln a large force of so-called specialty salesmen or repre­
RPntatlves who call upon the retail traue and solicit ordf'rs there­
from to be tilled through jobbers and wholesalers, whleh orders 
are commonly known in the trude as " tumover orders" ; that 
respondent's salesmen, under lt8 Instructions, have within the 
time aforementioned refused und do refuse to accept any such 
tumover orders to be tllled through jobbers and wholesalers who 
themselves sell or have sold at less than the suggested resale prices 
or sell or have sold to johbN·s, whole8!llers, and retailers who sell 
or have sold at less than such suggested resale prices; and in such 
cases have re(\neRted such retailers to name other .1ohbers. 

(f) Has within the time aforementioned reinstated and does 
reinstate as dl!!tributors of its products, jobbers, wholesnlers, nml 
retnllers previously cut off or withdrawn from the list of sf'lected 
jobbers, wholesalers, and retailers for failure to t·esell at the prices 
suggested by the reRponrlent and/or for selling to distributors who 
do not malntaiD such suggested resale prices, upon the basts ot 
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declarations, assurances, statements, promises, and similar ex­
l'" c,.,:swus, u;,; tlle case lllay oe, l>y sa iLl fli,;trlbutors, respectively, 
which satisfy the respondent that such distributors will thereafter 
resell at the prke>l suggested by the respondent and/or w111 refuse 
to sell to distnbutors who do not maintain such suggested resale 
prices. 

(g) Hns within the time aforementioned tHlded and does add to 
Its llst of new distributors, concerns reported by its representatives 
as declaring that the~· Intend to and will I'esell at the prices sug­
gested by the respondent, and/or will refuse to sell to distributors 
who do not maintain such suggested resale prices. 

(h) Has within the time aforeruentionerl utilized a system of 
key numbers or symbols stamped or markerl upon the cases con­
taining " Bcech·Nut Brand " products, thus enabling the respon­
dent, for any purpose whatsoever, to ascertain the Identity of the 
distributors from whom such products were purchased; and that 
repeatedly, within the time aforementioned, when Instances of 
price cutting have been reported to respondent by the Rf'lected 
wholesalers and retailers, or ascert:lined In other ways, its sales­
m£>n and representatives have been instructed by respondent to 
Investigate, and that in pursuance of these instructions salesmen 
and representatives of respondf'nt have by means of these key 
numbers or symbols tr:H'ed the price cutters f1·orn whom the goods 
have bef'n obtained nnd have thus ascertained the Identity of 
such price cutters, and have also thus traced and ascertained the 
Identity of distributors fl'Oill whom price cutters have purchased 
"Beech-Nut Brand" products; and have thereafter refused to 
supply all such dealers with Its products, whel11er such dealers 
w£>re themst•lves cutting the suggested resale prices or were 
!Wl!lng to dealers cutting the sugge:-1ted resale prices. 

( i) Has within the time aforementioned maintained and does 
maintain card records containing the namefl of thousands of job­
bing, wholesale, and retnll dlsti·ibutors, Including the aforesaid 
selected distributors, and In furtherance of Its refusals to sell 
goods either to distributors selling at less than the suggested resale 
price, or to distributors selling to other distributors selling nt less 
than thl' !mggestc<l resale prices, has listed upon those cards 
bearing the names of such distributors the words "UndPslrable­
Priee cutters," " Do not sell," or "D. N. S.," the abbrevatlon for 
"Do not sell" or exprt'HslonR of a like character, to Indicate that 
the particular diHtrlhutot· was not, In the future, to be supplied 
with responrlent'!'i goods on account of failure to maintain the 
aforesaid suggested rP~alP prle!'S or on account of failure to dis­
continue selling to clealers falling to rna lntnin such suggested 
resale prices. When respondent bas received declarations, as­
suranees, statements, promises, and slmllar exprPsslous, as the 
case may be, by snld distributors, respectively, which satisfy the 
respondent that f!Uch distributors will rf'sell at the pl·ices suggestPd 
by the respondf'nt, and/or dlsrontlnne selling to distributors fail­
ing to mulntnin the resale prices suggested by respondent, said 
I'eRpondPnt has issued instructions to "Clear the record," or direc­
tions of similar Import, notation of which Is mn1le on the cards, 
and has thereaftf•r pet·mltted shipments of Its products to be 
made to such distributors; anrl such distributors to whom ship­
ments are thus allowed to go forwurd constitute the respondent's 
llst of so·callecl " se!Pctell " jobbers, wholesalers, and retailers, 
nnd no distributor is thus listed on such card records as one to 
whom goods nre nl!owed to go forwnrd who falls to maintain the 
resale prices sugg1•sted by respondent or Hells to distributors 
falling to resell at such suggested pl'lces; and when a jobber, 
wholesaler, or retailer Is reported as fulling to maintain the sug­
gested resall' prices, nn1l/or ns ,;elling to distributors who fall to 
maintain such fmgge~te.l resale prlees, and hns been entered In the 
card records as one to whom shlpmf'ntA should not go forward, 
respondent notifies those jobbers, wholesalers, and retailers who 
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f'upply said distributor of this fact, and also notifies Its specialty 
salt•smen, ami gives similar notices to said jobbers, wholesalers, 
and retailers nnd to Its specialty salesmen when reinstatements are 
mnde in Its said list of " selected " jobbers, wholesulers, and 
retailers. 

The Commission's conclusion of law is: 
That the methorls of compPtltion set forth In the forel!;oing find· 

lngR arP, under the circumstances therein set forth. nnfnir methods 
of competition in Interstate commt:>rce In violation of the provisions 
of an act of Congre,;s upprovPcl September :!6, 1914, entitled "An 
oct tn create n Federal Trade Commission, to define its powers and 
dutiP:-~, and for other purposes." 

June 30, 191 D, the order under review issued as follows: 
Now, therPforP, It Is o1·rlered thnt respondent, BPPch-Nut Puck· 

lng Co., ihr offiePrs, dlreetoJ·s, agents, servants, and employees 
censp and ll<'sist from, dh·Petiy or ln<lirectly, recommending, re· 
qulring, nr by nny lllPI\nR bringing ahont the reflnle of Beeeh-Nut 
prodnets hy <ll:;trlhutors, whl~ther at wholesnle or retail, according 
to any syRtem of prices fixed or established by rPS£lOn<lent, and 
mort> purtlrulnrly b~· any or all of tlw following nwnns: 

1. Hefumng to sell to any such distrihuton.; hPrause of their 
fallnrl' to adherP to any sudt RyStPm of rPsnle prle>e!!. 

2. Hefuslng to sell to any ~twh diRtrlbuton-1 lwcauRe of thPir 
having resold respondPnt's suid pJ•oducts to other dlstrlhutors who 
huve fulled to adhere to any Ruch sy!ltem of reHnle prices. 

3. S<'cm·lng or SI'Pklng to S('('Ure the cooperation of its d!R­
trlhntors in maintaining or enforcing any such system of resale 
priCPS. 

4. Carrying out or causing other~ to carry out a resale price 
mnlntenance policy by any other means. 

The subject is one affecting- the public generally and 
plainly within the jurisdiction of the Commission. The 
ground upon which the conclusion of law rests is that the 
method is unfair, because its stifles competition and so re­
strains trnde. The obvious purpose of the respondent is 
to prevent nny competition as to the resale priee between 
purchasers of its produets. Such a method founded upon 
an agreement between a mauufaeturer and purchasers 
severally, was held to be a violation of the Sherman 
Act (Comp Sts. ~s 88~0-8823, 8827-HBao) in Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 370. It 
is difficult to say why a different conelusion should be 
reached, if the same result is attnined by aequieseence and 
cooperation without express agreement between the man­
ufacturer and his purehusers severally. Eastem States 
Retail Lumber Assoeiation v. United States, 234 U.S. 600. 

But we understand the Supreme Court to hold in United 
States v. Colgate & Co., 250 U. S. 300, that a similar but 
less drastic method of snle constitutes merely the exercise 
of a man's right to do what he will with his own and is 
not obnoxious to the Sherman Aet. 

The fncts as found by the Commission, being supported 
by testimony, are conclusive; hut the effl•ct of them is a 
question of law, to be expressed in a conclusion of law, and 
the Commission so describes it. We do not see how this 
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conclusion can be sustained in face of the decision in the 
Colgate case. 

The order is reversed. 

MANTON, Circuit Judge (concurring): 
I concur in the result here announced and will state my 

reasons: 
In considering the cases which arise un(ler the juris­

diction of the Federal Trade Commission, the distinction 
bPhveen the Sherman Act (July 2, 1890, chap. 647, 26 
Stat. 209) aiHl the act which creates and defines the juris­
diction and duties of the Federal Trade Commission (Act 
of Congress, Sept. 26, 1!.>14, chap. 315, sec. 5, 38 Stat. 
719) must be kept in mind. The purposes of the Sher­
man Act ttnd of the Fcdeml Trade Commission act are 
different. The Sherman Act is intended for the prohibi­
tion of contracts and combinations in restraint of trade 
which are of sufficient force of oppression or coercion as 
amount to a monopoly or trust. In order for the Gov­
ernment to succeed in an equity or criminal action, or 
for a private litigant to succeed, where he seeks damages 
as a result of such alleged trust or combination, each 
must successfully bear the burden of establishing a com­
bination which restr·ains tmde. No such obligation is 
imposed upon the FNlcral Trade Commission before its 
order may issue requiring an individual, partnership, or 
corporntion engaged in commerce, to desist from a prac­
tice which might lead eventually to an unlawful trust or 
combinntion which wonld be in restraint of trade. Sec­
tion 5 of the Federal Trade act prohibit...;; unfair methods 
of compntition in commerce, declaring them unlawful. 
This act forbids all unfair methods of competition. It 
does not define what is unfair competition, but leaves that 
to the Commission for determination. Section 5 provides 
that the Commission is empowered and directed to pre­
vent persons, partnerships, or corporations, except banks 
and common carriers subject to the acts to regulate com­
merce, by [from?] using methods of unfair competition 
in commerce. It will thus be observed that there is no 
restriction or qualification to the powers thus conferred, 
but the method of commerce must be unfair. 

This l<'gislation appears to be analogous to that pro­
vided for in the cre11tion of the Interstate Commerce 
Commission. The Interstate Commerce Act conferred 
the powers upon the commission to enforce any order or 
orders provided in the act that it might issue, and it gives 
to the Interstate Commerce Commission the power to 
issue an order to cease and desist a violation. B. & 0. R. 
Co. 1'. Pitcairn Conl Co., 215 U. S. 481. The Interstate 
Commerce Commission was created for the purpose of re­
ceiving and correcting any abuse or injustice perpetrated 

186395 ° -2{)--86 
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upon shippers by railroads or injustice to the railroarls. 
1Yhttt were reasonable rates was to be determined by the 
commission. It was held by the Supreme Court, with re­
spect to enjoining or setting aside the orders of the com­
mission by the Federal courts, that authority of the 
courts, in reviewing their determination, was confined to 
whether there had been violations of the Constitution or 
of the power conferred by statute or any exercise of 
power so arbitrary as to virtually transcend the authority 
conferred. Kansas City Ry. Co. v. United States, 231 
U. S. 423; Interstate Commerce Commission v. L. & N. 
Ry. Co., 227 U. S. 88. The Federal Trade Commission 
Act ,provides that when an order is made and it is based 
upon a finding of unfair competition supported by evi­
dence, it is conclusive upon the courts, and this court so 
held in Federal Tmde Commission v. Gratz, 258 Fed. 
Rep. 314. . 

In my opinion, Congress had in mind in this legislation 
the prevention of acts which amount to unfair competi­
tion at their very inception. In this manner, the anti­
trust law was supplemented. To make sm~<"essful either 
a criminal prosecution or other liability under the Sher­
man Act, it is necessary to find that a trust or monopoly 
is created which restrains trade. One n<"t which may 
be an act of unfair competition may, of itself, restrain 
trade and ma:y do damage to a complainant. The Federal 
Trade Commission Act was intended to reach such an un­
fair business method where the antitrust law could not 
do so. Of course, if all unfair acts were dealt with by the 
Federal Trade Commission, there would he no mow)poly 
or trust created. It was intended by section 5 of the act 
to prevent practices or methods of business unfair to the 
public which, if not prevented, wonld grow and create 
monopolies, and thus restrain tnule and lesHPU competi­
tion. In the case of Dr. Miles Medical Co. v. Park & 
Son, 220 U. S. 373, the Supreme Court held that wfwre 
the defendant successfully prevented competition by fix­
ing resale prices between purchasers of the products of 
the defendant, this amounted to a restraint of trarle, 
and was a violation of the Sherman Anti-trust Act of 
July 2, 1890. The only difference hetWL'en the price 
fixinp: of the Dr. Miles case and the price fixing in 
the ' Beech-Nut merchandizing policy," which the Fed­
eral Trade Commission in the case at bar has found 
offensive as an unfair method of competition, is that in 
the former case there was an agreement in writing pro­
vided for, while in the latter the success or failure of the 
plan drpended upon a tacit understanding with the pur­
chasers and prospective purchasers. It is difficult to see 
any difference between a written agreement and a tacit 
understandin~. In each cuse, if the agreement, written 
or unwritten, IS not lived up to, it means that the prospec-
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tive purchaser could not buy or obtain the ~oods he 
wished. This mav of itself create a restraint of trade. 
In the case of Bt;ston Store v. American Graphophone 
Co., 24H U. S. 8, speaking of the Dr. Miles case, the 
court said: 

It was decided thnt under the gpneral law the owner ot mov­
ahlPs (in that case, JH'OpriPtary mPrlicinrs cnmponllrlell b~· a seeret 
formula) could not sell tlw mornhlP>: and lawfully, by eontrnct. fix 
a price nt whieh the product should aftPI'wards he ~;old, because 
to do so would he at one HIHI thP sa111e time to sell und retain, to 
part with anfl yet to hold, to proje,•t thP will of thP seller, so IHI 

to cansP it to contl'Ol tht~ mn\'nhle pnrtPd with whPn it was not 
sub.kd to his will. hpc·anse owiH'd h~· anothc>r, anti thus to lllllkl' the 
will of thl' seller UllWill'rnntPdly take tlw place of the lnw of the 
lnnd as to su!'11 movnllles. It was tlec•hled that the power to make 
the limitntio11 ns to price for tlw future coulrl not hp exprted con­
sistently with the prohlhitlons ag-ainst restrnint of trade and 
monopoly <·ontuined in the nntitl'UHt law. 

In the plan of the retitioner herein called a "sugges­
tion," ·which in truth IS a tacit understanding, to do pre­
cisely what wns done in the Dr. l\liles case, disobedience 
of ti1e "suggestion" would result in a fail\1re to he able 
to buy further from the petitioner. It has been held that 
the trader or manufaetunlr who carries on an entirely 
private business may sell to whom he pleases. U. S. v. 
Trans-M:i~sonri Freight. Assn., 1(\fi U. S. 290. And this 
case was approved in United :-;tntes v. Colgate, 250 U. S. 
300. However, in the Col~nte case the court de~1lt solely 
with tlH' purpose of the antitrust act in its prohibition of 
monopolies, contracts, and combinations which interfere 
with the frre ext>r!'ise of the rights of a merchant to en­
gage in trnd(' nn<l connner!'e. The conrt said that in the 
abscmce of any purpose to create or maintain a monopoly, 
the act does not restrict the right of a tn11ler or manufnc­
turrr, engaged in an entirely private business. frrely to 
ex<•rcise his own in<lt>pendent tli:-wretion as to tlw parties 
with whom lw will <leal. It distinguishes the Dr. Miles 
case for the reason t.h11t it was found in this case there 
existed nn unlawful combination which was effected 
through contrncts which unrlPrtook to prevent deniers 
from freely exPrcisin~ thP right to R<'ll. Referring to the 
faets in the Colgate cnse, the court said: 

Comllderlng nil said in nw opinion' (notwith!ltnndlng some !lcrl­
ous doubts), Wf' nrP unnhlt• to ncct•pt the comrtrndlon plaeed upon 
It by the Go\'ernm1•nt. We cnn not, e. g., wholly db:regard the 
stnl'<•nwnt that "'1'ht1 retn!im·, after buying, could, if lw elwse, give 
away his purchase or sell it at-any pl'iee he saw fit, or not sell tt 
nt all; hl>! com·se ln tlwse ri'Rpc>ets being nfft>r•tetl only by the tac•t 
that h<~ might hy his action Incur the dlsplen~ure of the manufac­
turer who eould t· .. tuse to lll!lkP further sales to him. ns he had 
the undouhterl right to do." And we must conl'lnde that, as in­
t<'l"llrf'ted bE>low, the inclktnwnt doPs not l'hnrge Colgate & Co. with 
~f'lling its products to dl~Hiers un!l~>r Rgreements which obligated 
the latter not to re;;elJ except at prices fixed by the company. 

1 Jn the court btllow, 
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In view of this recent pronouncement in the Colrrate 
case and e\'en accepting the finding of faets of the Com­
mission, I think we are forced to the conclusion that the 
acts found and charged in the method of doing business 
under the" BPf'<'h-Nnt mer<"hanoizing policy" are not un­
fu ir methods of com petition and that therefore this court 
mnst holrl, as a matter of law, that the Commission ex­
ceeded its power in making the order appealed from. 

FEDEHAL TRADE COM~HSRJON v. flRATZ 
ET AL.1 

(Argued April 20 and 21, 19~0. Decided .Tune 7, 1920.) 

No. 1l92. 

1. TI,ADE·MAHKS AND TRAm:-NAM•:s, K~;y No. 80!, NEw, VoL. 8A, 

K•:Y-No. S•;RIER-FF;nERAr. 'l'RADE CoMMISsioN's Onm:R TO 

DF:srsT FROM UN~'Am CoMPF;TITION MusT BE BASED oN 

SUF"FICIENT COMPLAINT. 

Under act September 26, 1914, paragraph 5 (Comp. St. pnr. 
8!-;H6e). providing that, when the Federal Trade Commlsflion 
hal'! renson to helleve that a person, etc., has used an unfair 
method of competition, It shall formulate and serve a complaint, 
stutlng- the charges, and after a hearing, If It deems the method 
of competition In question pi·ohlblted thereby, shnl\ Issue an 
m·•ler requiring thP nccnse~l to cease nnrl dt>slst from using such 
method, if the complaint is plainly lnsufllclent to show unfair 
compt>tltlon, there Is no foundntion for an orrler to de!'llst. 

2. TnAm:-MARKS AND 'l'RAm:-NAMF.R, KF.Y No. so~. N~:w, Vm .. SA, 
Ktr.Y-No. HEIITF.s--l•'~:m:KAI, 'L'HADt: CoMMIRSION'S Onntr.R MusT 

FOLLOW COMPLAINT. 

An order of the Federal Trade Commlsfllon to cen~e and desist 
from using a specifled mt>thod of competition. until'!' net Septem­
ber 26. 1914, pnrngraph 5 ( Comp. St. )lttr. 8S;{6e), should follow 
thP l'llmplulnt; otherwise it isimprovidPnt, mul, when ehallenge<l, 
will be annulled by the ronrt. 

S. 'J'nAn~:-1\L\nKs AND TltADE-NAM~:s, J\);y No. 80J, NF:w, VoL. SA, 

KEY-NO. S~:RJES-WHAT CONRTITUTES UNFAIR 1\fP:THODS Ol' 

CoMPF:TITION A Qm:sTION FOil THE CounT. 

TTnder net September 26, 1914, parngraph 5 (Cornp. St. par. 
88H6e), declaring unfair methods of compt>tltlon In commerce 
unlawful, it Is for the courts, and not for the FP<It>rnl Tm<lt> 
Comm!Rslon, ultlrnntely to dett>rmlne as mutter of law what · 
constitutes unfair methods of colnpetitlon. 

4. TRADE-MARKS AND TBADE-NAMF.R, KEY No. 68-" UNl!'Atn MF:TH· 
ODS OF COMPICTITION " Do NOT INCLUDE PRACTICI~H NOT lb:RF.­
TOFORE 00Nm:MN,:D. 

Art September 26, 1914, paragmph 5 (Comp. St. pnr. 8836e), 
dPclarlng " unfnlr methods Of competition " Unlawful, does not 

• 2113 U.S. 421. See case In court below, at pp. M:i-549 (thl~ volume). 
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apply to practice!'! nevet· heretofore regarded as opposed to good 
morals, because characterized by deception, bad faith, fraud, or 
oppression, or as against puhllc policy, because of tlu;lr dan­
gerous terl(Jeney unduly to hinder competltlon or create mo­
nopoly. 

[l<Jo. NoTF:.-For other dP!1uit1ons, see Word>J and Phrases, 
First ancl Seeond SeriPs, Unfnir· Conwetltion.] 

5. TnAm:-1\tARR:s AND 'L'nADE-NAMES, KEY No. 80!, NEw, Vor.. SA, 
Kt:v-No. St:un:s-CoMPLAINT I<'rr.~o:u BY I•'F.m:RAI" TRADE CoM­

MISSION INSVFFTClENT TO SHOW UNFAIR 1\JETHODS OF COMPE· 

TTTION. 

A eomplnlnt tilPtl h)' the FPtlPral Tr·ncle Commit'!';ion under 
!IC't SeptPmher :W, Hll4, par·ngruph 5 ( Comp. St., par. 8836e), 
eharging that SPJler>~ of cotton ties ancl lu1gging and their· sPll­
lng and cli!';trihnting ngPnts. with the purpose and effec·t of clls­
coumging and stifling competition In thP sale of such bagging, 
hatl refusc>tl to sc>ll tiE'S. unl!•ss tlJP purchaser would !my from 
them a corrpspoJHling amount of bagging, was lnsufflcl<>nt to 
support an order to desist frolll sueh prnctic'e, where It did not 
Intimate thut tht>y did not propt!rly obtuin their ties and bug­
ging, or stutp tlll' umount eontrolh.•tllJy thPm, or allPge that th<'Y 
held a monopoly of either ties or bagging, or had nbillty, pnr­
pos£>, or Intent to acquire one, or uliPge anything justifying the 
conelnsion that the public suffered Injury, or that competltorl! 
had reasonable grouncl for complaint. 

6. 'l.'JtADJo:-1\fARR:S AND TRAUt:-NA!IU:s, KEY No. 68.-l\h:RCHANT MAY 

REt'UBE TO St:Lr. CoTTON TIES AND BAGGING, ExcEPT IN CoN­

JUNCTION, 

Ail quc>stlons of monopoly or combination being out or the 
way, u private merehunt, acting with entire good faith, muy 
propf•rly refuse to sell, excE>pt In conjunction, such closely nsso­
clntt'l.l articles as steP! tie!'! usetl for binding bales of cotton and 
jute hng!,'ing used to wrap stlt'h haleil. 

(The sy11abus is taken from 40 Sup. Ct. 572.) 

Mr .• Tustice Brandeis and Mr .• Tustice Clarke dissenting. 
On Writ of Ce1tiorari to the United States Circuit 

Court of Appenls for the SPcond Circuit. 
Proceeding by Anderson Gratz and another, doing 

business as ·warren, Jones & Gratz, and others, against 
the Federal Trade Commission, to set aside an order of 
the Commission. The ordt~r was annulled by the Circuit 
Court of Appeals for the Second Circuit (258 Fed. 314, 
169 C. C. A. 330), and the Commission brings certiorari. 
Affirmed. 

(SPe also 250 U.S. 657,40 Sup. Ct. 13,64 L. Ed. 51.) 
Messrs H11ston Thompson, of Washington, D. C., Alex­

under C. King, of Atlanta, Ga., and Claude R. Porter, of 
Washington, D. C., for petitioner. 
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Mr. Thomas F. Wagner, of Brooklyn, N. Y., for re­
spondents. 

Mr. Justice McRI<:YNOLDs delivered the opinion of the 
court. 

By un aet approved September 2G, 1914 (c. 311, 38 
Stat. 717 [Comp. St. ~s-88:~6a-8836k]), Congn•ss ma<le 
provision for the Federal Trade Commission and de­
clared its powers. 

St>ction 4 defines commerce as: "Comtnerce among the 
seveml States or with foreign nations, or in any Territory 
of the United Statt>s or in the District of Columbia, or 
between any such Territory and flJIOtlwt·, or between any 
such Territory and any State or foreign nation, or be­
twt•en the Distriet of Columbia and any State or Terri­
tory or foreign nation." 

!-lJ~CTION 5. 'l'hnt unfair nwthods of comp!'til ion In <>ommerce 
nrP herPby deelured unlawful. The ronm1is;.;ion Is hereby em­
powered and dlre('ted to preYent I)(>rsons, !lfl t•tlwrships, or eor­
poratfon~. ext•ept lmnks, nntl <>nmmon PlllTlPrs s11h,leet to tlu~ nets 
to regulate commpr·t~e. from using unfair m1~thods of compPtltlon 
lu l'ommerce. 'Vlwnnver the <·owmif;s\on shall have reason to 
twliPve thut nny sueh per·xon, partnership, or eorporutlnn, llllA 
been or is m;ing any unfair methotl of competition In conmH'l'CP, 
and if It shall nppt>tll' to the commission thnt n prO<'ePding by It 
In rE>spect therrof would he to the intPrest of the public, It sh11ll 
issue urul serve upon suc~h person, partnerRhlp, or C0!1JOratlon a 
comt>lalnt stating It~ churges In that rcstl!'d, uno containing a 
notice of a hearing upon a day and at n pltl!'l' therPln flxPd at 
least 30 <lay!! aftpr· thf' service of suhl complnfnt. Tlw pl'!':<on, 
partnership, or corpomtlon so complained o1' shnll havP the rilrht 
to appear at the pllwe and time so fixed and !!how caust1 why 
an or!ler· should not he entered by the commission requiring sneb 
pPrson, purtnershlp, or eorporntlon to ceusP Rntl der;ist from the 
violation of the law RO eharged In snld eomplnlnt. • • • If 
upon such henrlng the l'omml:o;slon shnll be of the OJ>Inlon that the 
nwtho<l of eo!llJll~tltlon In quest ion Is prohibltecl by this aC't, It 
shall mnke a rer10rt In Wl'itlu~ In which It 11hnll l'ltnte its flndfugA 
1\R to the fa<'ts, und Rhall !SilllP nnrl <·nn><e to he servt>d on sueh 
pPrson, purtnPrshifl, or eorporntlon an order r•~qnh·ing such r)(>rson, 
partnN·shlp, or eor·porntlon to ceuse and de:o;lst from using such 
nwthorl o.f competition. 

Sl:'etion 5 further proviclt-s that the Commission may 
apply to tlH~ designated Circuit Court of Appeals to en­
force an order, "And shall certify and file with its ap­
plication a transcript of the entire record in the proceed­
mg, including all the testimony taken and tho report and 
orller of the Commission. Upon sueh filing of the 
appli«·ation and tmnscri pt the court shall cause notice 
thereof to be served upon such pP-rson, partnership, or 
corporation and thereupon shall have jurisdic·tion of the 
procreding and the question determmed tht>rP-in, and 
shall have power to maKe and enter upon the pleadings, 
t<~stimony, and proceedings set forth in such transcript ll 
decree affirming, modifying, or setting aside the order of 
the Commission. The findings of the Commis..<;ion as to 
the facts, if supported by testimony, shall be conclusive. 
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* * * The judgment and decree of the court shall be 
final, <>xcept that the same shall be subject to review by 
the Supreme Court u:pon certiorari as provided by sec­
tion 240 of the Judic1al Code. Any party required by 
such order of the Commission to cerrse and desist from 
using such method of competition may obtain a re.view 
of such order in said Circuit Court of Appeals by filing 
in the court a written petition praying that the order of 
the Commission be set aside. A copy of sueh petition 
slutll be forthwith served upon the Commission, and 
thereupon the Commission forthwith shall certify and 
file in the court a transcript of the record as hereinbefore 
provided. Upon the filing of the transcript the court 
shall have the same jurisdiction to affirm, set aside or 
modify the order of the Commission as in the case of an 
application by the Commission for an enforcement of its 
order, and the findinf,YS of the Commission as to the facts, 
if supported by t.est1mony, shall in like manner be con­
clusive." 

Sections 6 and 7 empower the Commission to require 
reports and compile mformation conreming corpora­
tions; to inquire eonceming execution of decrees restrain­
ing violations of the nntitrust acts; to investigate alleged 
violations of such uets; to recommend readjustments of 
corporate business; to publish informntion and make re­
ports to CongrPss; to classify corporntions and make 
rules nnd regulations; to investigate trade conditions; to 
act, under orders of the court, us a master in chancery in 
certain designated circumstances, etc. 

Undertaking to proceed under section 5, ,June 4, 1917, 
the Commission issued a complaint containing two counts 
against respondents. The first relnted to unfair methods 
of competition, nnd th~ second charged violation of sec­
tiona of the Clayton Act,.approved October 15, 1914 (c. 
323, 38 Stat. 730, Comp. St. ~ 8835c). Respondents de­
nied both charges. After taking much testimony the 
Commission held there was no evidence to support the 
second count; but it ruled thnt respondents had prar·ticed 
unfair competition and o:dered that t~ey-" their officers 
and agent~, cease nnd desist from reqmrmg purchasers of 
cotton ties to also buy or ngree ~ buy, a prop~rtionate 
amount of American Manufactunng Co.'s baggmg, and 
further that the respondents cease mid desist from refus­
ing to sell cotton ties unless the purchasers buy or a~ree 
to buy from thew corresponding amounts of American 
Manufacturing Co.'s bagging, or any amount of cotton 
bngging of nny kind." 

Upon respondents' petition the Circuit Court of Ap­
peals, Second Circuit, annulled the Commission's order, 
258 Fed. 314. It said, "We think there is no evidence 
to support any general practice of the respondents to re­
fuse to sell ties unless the purchaser bought at the same 
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time the neeessary amount of the Am~:>ricnn Manufactur­
ing Go.'s bag-ging, and that the Commission hus no juris­
diction to determine the merits of specific individual 
grievances." 

The challenged order is based solely upon the first 
count of the eomplaint, which follows: 

Federal Trnde CommiM~Ion v. Anderson Gratz and Benjnmln Gratz, co· 
purtuPrM, doing buslnesR un lt>r the firm name nnd sty!<> ot WarrPn, 
Jolll"~ & Gmtz; P. P. WllllamN, W. H. Fit~hu;:h anti Alex. Fitzhugh, 
<"oj•nrtner~. doing bnRinPRS nuder the firm num" und style of P. P. 
W lliuws & Co., and Charles 0. l£lmer. 

The Federal Trade Commission having reason to believe, from 
a preliminary Investigation mnde by It that Anderson Gratz anti 
Benjamin Gratz, copartners, tlohl!{ busine,;~ lliHl~>r the firm name 
anti style of Warren, .Tmws & flmtz; P. P. Williams, W. H. l<'ltz· 
hugh, anti Alex. I•'ltzhug-h, copartners, doing- business und!'r the 
firm name and style of P. P. Williams & Co., nnd Char·Jp:;; 0. J<JhllPI', 
all of whom nre hereinafter refenetl to us r!•>~[lOIHients, have been, 
anti are, using unfair method!! of compt>t.ltlon In intt>rstute com­
merce In violation of the provisions of section 5 of the act of Con­
grt•ss upprovetl HPptembei' 26, l!l14, entitled "An net to c1·eute u 
l<'etlerul Trade Commission, to df'llne Its powe1·s nnd duties, and 
for other purposes," and it npJlt'aring that u proceeding by It in 
respPct thereof would be to the Interest or the public, !s:;;ues this 
complaint, stutlng Its charges in that re8pect, ou inforumtion and 
belief, as follows : 

L 

PARAGRAPH ONE.-That the respondents, Anderson Gratz and 
Benjamin Gratz, are copnrtners, doing busiue88 untler the firm 
name und style of Warren, .Jones & Gmtz, having tbeil· principal. 
offlce and place of hm;iness in the eity of Ht. Louis and State of 
Mis8ouri, and are engnged in the business of st>lllng In interstate 
commt>rre, either dlt·eetly to the tratle or through the respondtmt!-l 
hert~inafter named, steel ties made and uHCd for binding bales of 
cotton, and wl1lch steel ties n r<; manufnctured by the Carnegie 
Steel Co., of Pittsburgh, Pa., and also selling, in the sume manner, 
jute bagging, used to wrap bales of cotton, nml whleh jute bugbring 
Is manufactured by the American Manufacturing Co., of St. 
Louis, Mo. 

PARAGRAPH Two.-Thut the respondents, P. P. Williams, W. H. 
Fitzhugh, and Alex. I<'!tzhugh, are copartners, doing huslnes.'! 
under the firm nnme and style of P. P. Williams & Co., having 
their principal otHre uud place of business In the city of Vicks­
burg and State of Mississippi, ami the said laHt-namell resJlOndents 
and the said respomleut Churles 0. Elmer, who is locutl'll null 
doing business at the city of NPw Orleans and Rtute of Louisiana, 
are the selling and rllstrlbutiug tlgPnts of the said tlrm 6f Warren. 
Jones & Gratz, and sell and distribute the ties and bag-ging, manu­
factured as aforesnld, In lnter111tate comme1·ce, principally to job· 
bers and deniers, who resell the same to retailers, cotton ginners, 
and farmers. 

PARAGRAPH THREE.-That with the purpose, Intent, and eiTect of 
dlscoura~-,rtng and stifling cumpetltion in Interstate commPrce In 
the sale of such bag~-,rJng, all of the respondents do now refu.'le, 
and for more thnn a year last past have re!'nsed, to sell any of 
such ties unless the pror-;pective purchnser thereof would also buy 
from tlwm bagging to be used with the numbet· of ties pi·oposN1 
to be bought; that Is to say, for each six of such ties [>roposf'd 
to be bought from the respondt>nts the prospective pm·cha11er is 
required to buy six yards of such bugging, 



FEDERAL TRADE COMMISSION V. GRATZ. 

It is unnecessary now to discuss conflicting views con­
cerning validity and meaning of the act creating the 
Commission and effect of the evidence presented. The 
judgment below must be affirmed, since, in our opinion, 
the first count of the complaint is wholly insufficient to 
charge respondents with practicing "unfair methods of 
competition in commerce " within the fair intendment 
of those words. We go no further and confine this 
opinion to the point specified. 

When :proceeding under section 5, it is essential, first, 
that, havmg reason to believe a person, partnership, or 
corporation has used an unfair method of competition in 
commerce, the Commission shall conclude a proceeding 
" in respect thereof would be to the interest of the pub­
lic"; next, that it formulate and serve a complaint stat­
ing the charges "in that respect" and give opportunity 
to the accused to show why an order should not issue 
directing him to "cease and desist from the violation of 
the law so charged in said complaint." If after a hear­
in~ the Commission shall deem "the method of compe­
titiOn in question is prohibited by this act," it shall issue 
an order requiring the accused " to cease and desist from 
using such method of competition." 

If, when liberally construed, the complaint is plainly 
insufficient to show unfair competition within the proper 
meaning of these wo1:ds there is no foundation for an 
order to desist; the thing which may be prohibited is the 
method of competition specified in the complaint. Such 
an order should follow the complaint; otherwise it is 
improvident and, when challenged, will be annulled by 
the court. 

The words "unfair method of competition" are not 
defined by the statute, and their exact meaning is in dis­
pute. It is for the courts, not the Commission, ulti­
mately to determine as matter of law what they include. 
They are clearly inapplicable to practices never hereto­
fore regarded as opposed to good morals because char· 
acterized by deception, bad faith, fraud, or oppression, 
or as against public policy because of their dangerous 
tendency unduly to hinder competition or create mo. 
nopoly. The act was certainly not intended to fetter 
free and fair competition as commonly understood and 
practiced by honorable opponents in trade. 

Count one alleges, in effect: thnt Wan·en, .JoneR & Gratz 
are engaged in selling, either directly to the trade or 
through their corespondents, cottop ties produced by the 
Carnegie Steel Co., and also jute bagging mnnufaetured 
by the Americun Manufacturing Co. That P. P. Wil­
liams & Co., of Vicksburg, and C. 0. Elmer, of New Or­
leans, are the selling and distributing agents of Warren, 
Jones & Gratz, and as such sell and distribute their ties 
and bagging to jobbers and dealers, who resell them tore-
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tailers, •rinners, and farmers. That with the purpose and 
effect of discourag-ing and stifling competition in the snle 
of such bag1ring nll the respondents for more than a year 
have refuse~ to sell nny of such ties unless the purchnser 
would buy from th(•m a corn~sponding amount of hag­
ging-6 yards with as many ties. 

The complaint contains no intimation that vVarren, 
Jones & Gratz did not properly obtain their ties and 
bagging as merc~hants usnally do; the amount controlled 
by them is not stated; nor is it nlh'ged that tlwy held a 
monopoly of either ties or bagging or httd ability, pur­
pose, or mtent to acquire one. So far as appears, acting 
mdei)elHlently, they undertook to sell their lawfully nc­
<luired property in the ordinary course, without decep­
twn, misrept·es<'ntation, or oppr<'ssion, and at fair prices, 
to purchasers willing to take it upon terms openly an­
nounced. 

Nothing is alleged which would justify the conclusion 
tlutt tlw public s11fl'pred injury or that competitors had 
reasonable gro11nd for complaint. All question of mo­
nopoly or comhination })(~ing out of the wny, a private 
merchant, acting with entir·e good faith, may properly re­
fuse to sell, except in conjunction, such closely associated 
articles as ties and bagging. If real competition is to 
continue, the right of the individual to Pxercise rensonable 
discretion in respect of his own business methods must be 
preserved. United States v. Colgate, 250 U. S. 300; 
United States v. A. Schrader's Son, Inc. (Mnr. 1, 1920), 
252 u.s. 85. 

The first count of the complaint fails to show any un­
fnir method of competition practiced by respondents and 
the order based thereon was improvident. 

The judgment of the court below is 

Mr. Justice PITNEY concurs in the result. 
AffiJ•med. 

Mr. Justice BnANm~rs dissenting, with whom Mr. Jus­
tice Cr.AJU\.E concurs. 

First. The court disposes of the caf:ie on a qu('stion of 
pleading. This, under the circumstances, is contrnry to 
established practice. The circumstances are these: 

The pleading held defective is not one in this suit. It 
is the pleading by which was originttted th(l proceeding 
before the Federal Trade Commission, an administrative 
tribunal, whose order this suit was brought to set aside. 
No suggt>stion was made in the proceeding before the 
Commission that the complaint was defeetive. No sueh 
objection wns ra.ised in this suit in the eourt below. It 

. was not made here by counsel. The objection is taken 
now for the first time and by the court. 

This suit, ht>gun in the Circuit Court of Appeals for 
the Sceond Circuit, was brought to set aside an order of 
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the Federnl Trade Commission. Before the latter the 
matter involved was thoroughly tried on the merits. 
There was a complu.int and answers. Thirty-five wit­
nesses were examinerl and cross-examined. A report of 
proposed findings ns to facts was submitted by the ex­
aminer and exceptions were filed thereto. Then, the case 
was heard before the Commission, which made a finding 
of filets, :;tate(l its condusions as to the law, and ulti­
matt•ly issued the order in question. The proceedings 
o~cupied more thnn 16 months. The report of them fills 
400 pages of the rr:intetl record. In my opinion, it is 
our duty to determme whether the facts found by the 
Commission 11 re sufficient in law to support the order; 
ttnd also, if it is questioned, whether the evidence was 
sufficient to support the findings of fact. 

Second. If the suili<'iency of the complaint is held to be 
opPn f<Jr considerntion here, we should, in my opinion, 
hold it to be sufficient. The complnint wns filed under 
sedion 5 of the Federal Trnde Commission Act, which 
declares unlawful "unfair methods of competition in 
comnwrce "; empowers the Commission to prevent their 
use; and direets it to issue and serve "a complnint stttt­
ing its ehargt>s in that respect" whenever it hns reason 
to believe that a concern " has been or is using" such 
methods. The function of the complaint is solely to 
advise the respondent of the charges made so that he may 

. have due notice and full opportunity for a hearing 
thereon. It does not purport to set out the elements of 
a crime like an indictment or information, nor the ele­
ments of a cause of action like a declaration at law or a 
bill in equity. All that is requisite in a complaint before 
the Commission is that there be a plp.in statement of the 
thing claimed to be wrong so that the respondent may be 
put upon his defense. The practice of the Federal Trade 
Commission in this respect, as in many others.; is mod­
eled on that whieh has been pursued by the interstate 
Commerce Commission for a generation and has been 
s~tnctioned by this as well as the lower Federal courts. 
United States Leather Co. v. Southern Ry. Co., 21 I. C. C. 
323, 3~4; Clinton Sugnr Refining Co. v. C. & N. W. Ry. 
Co., 28 I. C. C. 364, 367; Stuarts Draft Milling Co. v. 
Southern Ry. C.O., 31 I. C. C. 623, 624; New York Cen­
tral, etc., R. H. Co. v. Interstate Commerce Commission, 
168 Fed. 131, 138-139; Dickerson v. Louisville & Nash­
ville R. R. Co., 187 Fed. 874, 878; Texas & Pacific Ry. v. 
Interstate Commerce Commission, 162 U. S. 197, 215; 
Cincinnati, Hamilton & D'!:J'ton Ry. Co. v. Interstate 
Commerce Commission, 206 U.S. 142, 149. 

The complaint here under consideration stated clearly 
that an unfair method of competition had been used by 
l'(lSpondents, and specified what it was, namely, refusing 
to sell cotton ties unless the customer would purchase 
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with each six ties also six yards of bagging. The com­
plaint did n<Jt set out the circumstances which r·endered 
this tying of bagging to ties an unfair practice. But this 
was not necessnry. The complaint was similar in form 
to those filed with the Interstate Commerce Commission 
on complaints to enforce the prohibition of "unjust and 
unreasonable charges" or of "undue or unreasonable 
prefereuce or advantage" which the act to regulate com­
merce imposes. It is unnecessary to set forth why the 
rate speeitied was unjust or why the preference specified 
is undue or unreasonable, because these are matters not of 
law but of fact. to be established bv the evidence. Penn­
sylvania Co. v. United States, 236 U. S. 351, ::l61. So 
far as appears neither this nor any other oourt has ever 
held thnt an order entered by the Interstate Commerce 
Commission rutty be set aside as void, because the com­
plttint by which the proceeding was initiated, failed to 
set forth the reasons why the rate or the practice com­
plnined of was unjust or unreasonable; and I can not see 
why a ditf{'rent rule should be applied to onlers of the 
Ft~tleral TraJe Commission issueJ under section 5.1 

In considering whether the complaint is sutlieient, it is 
necessary t.o bear in mind the nature of the proceeding 
under review. The proceeding is not punitive. The com­
plaint is not made with a view to subJecting the respond­
ents to any form of punishment. It is not remedinl. The 
complnint is not filed with a view to affording compensa· 
tion for any injury alleged to have resulted from the 
matter charged, nor with a view to protecting individuals 
from any such injury in the future. The proceeding is 
strictly a preventive measure taken in the inten;st of the 
general public. And what it is brought to prevent is not 
the commission of acts of unfair competition, but the pur­
snit of unfab· metlwd!J. Furthermore, the order is not 
self-exeeutory. Htanding alone it is only informative and 
a<h·isory. The Commission can not enforce it. If not ac· 

, quil'seeu in by the respondents, the Commission may 
apply to the Circuit Court of Appeals to enforce it. But­
the Commission need not take such action; anJ it did :not 
do so in respect to the order here in question. Respond­
ents may, if they see fit, become the actors and ask to 
have the order set aside. That is whttt was done in the 
case at bar. 

The proceeding is thus a novelty. It is a new device 
m admmistrative ·machinery, introdueed by Congress in 
the year 1914, in the hope thereby of remedying condi-

'See RPport SPnate Committee on Interstate Commerce, June 18, 1014, 
63d ConK., 2d seu., No. 1107, p. 13: "It Is believed that th1• term • unfair 
competition' has a legal significance which can be tmfurced by the Com· 
mission and the eourts, and that It Is no more dlfficul t to determlnn what 
Ia unfair competition than It la to determine wbnt Is a reasonable rate 
or what Is an unjust dlo>erimlnatlon. The committee was ot the opinion 
tlutt It would be 1letter to put In a general provision condemning unfair 
competition than to attempt to detlne the numerous unfair lll'actlces1 ancb 
as local prlee cuttlnJ, Interlocking directorates, and boldiDI compame& In· 
tended to l'elltr&iD IUbatantlal l'Oml)l:tltlQD.'' 
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tions in businrss whir.h a great majority of the American 
prople regar,led as menacing the general welfare, and 
which for more tlum a generation-they had vainly at­
tempted to n•medy by the ordinary processes of htw. It 
was believed that widespread and growing concentration 
in industry and commerce restrained trade, and that 
monopolies were acquiring increasing control of business. 
L<~gislation designed to arrest the movement and to secure 
<lisintegration of existing combinations had been enacted 
by some of the States as early as 188!). In 18BO Congress 
passed the Sherman law. It was followerl by much legis­
lation in the States 1 and many official investigations. 
Hetw<>en 1906 and 1913 reports were made by the Federal 
Bureau of Corporations of its investigations into the 
petroleum industry, the tobacco industrv, the steel in­
dustry, and the farm implement industry. A special 
commith•r of Congress investig1tted the affairs of the 
Fnited .States Steel Corporation. And in 1911 this court 
rendered its decision in Standard Oil Co. v. United 
Staws, 221 U. S. 1, and in American Tobacco Co. v. 
United States, 221 U. S. 106. The conviction became 
gtmeral in America, that the legislation of the past had 
been largely ineffeetive. There was geneml agreement 
that further legislation was desirable. But thei·e was a 
clear division of opinion as to what its eharacter should 
be. Many believed that c?nre~tration (called by its op­
ponents monopoly) was mev1tahle and desirable; and 
these desirefl that concentration should be recognized by 
In w and be regu Ia ted. Otlwrs believed that concentra­
tion was a source of evi I; that existing combinations 
could be disintegrnted, if only the jwlieinl machinery 
were perfedrd; and that further coul'entrntion eould he 
averted by providing ndditional rrmed ies, nnd partic­
ularly through regulating compPtition. The latter view 
prentiled in the Sixty-third Congress.2 The Clayton 
Aet (Act Oct. 15, 1914, c. 323, 38 Stat. 780) was framed 
largely with a view to making more effective the remedies 
given by the Sherman law. The Federal Trade Commis­
sion Act (Act Sept. 26, 1914, c. 311, 38 Stat. 717) created 
an administrative tribunal, largely with a view to regu­
lnting competition. 

1 Aee T.aws on Trusts and 1\Ionopoll~s. compiled un<lPr dlrertlon of the 
('Jerk of the House Commith•e on the Judidnry, 6:ld Coni!:J by N11than B. 
Wllliltms. rt~vls!'d Jan. 10, 1914: also Trust La.wa IUld unfair Competi­
tion n'NlPrlll) Bureau of Corporations. Mar. lll, lfl15. 

'l'le<• Report of SPnatP Committee on Jntf•rstate Commerce, June 13, 
1014, tl:ld C'onJl'., 2d RNlR., No. 1'107, p. 10, reporthlA' the bill: 

" Som<> woulrl found ~twh a eommiSI!Ion upon the theory that monopo­
listic Industry I~ the ultlmnte rr~ult of N'onomlc evolution and that It 
ahRuld lw 110 re,·nJ,'lllzed and declnred to be V<'Sted with a public lntPrPst 
and as Ruch r<'~:nlated by a rommh<~ion. This contemplates even tho 
regulation of pri<'PS. Others bold that private monopoly is intnlNnble, 
nnsclt>ntlllc, and abnormal, but rerognlze that a commission Is a neceBBary 
adjunct to the preservation of competition and to the practical eutorce­
tnt'nt of the law. • • • 

"The comml'"lon which IR pt'OJIO"''I by yom· ··otumit tee in the B!JI 
submitted ill founded upon the latter purpo~:~e and Idea." 
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Many of the duties imposed upon the Tmrle Commis­
sion had been theretofore performed by the Bureau of 
Corporations. That which was in essence new legislation 
was the power conferred by section 5. The belief was 
widespread that the great trusts had acquired their 
power, in the main, through destroying or overreaching 
their weaker rivals by resort to unfair practices.1 As 
Standard Oil rebates led to the creation of the Interstate 
Commerce Commission,2 other unfair methorls of com­
petition, whi('h the investigations of the trusts had In id 
bare, led to the creation of the Federal Trade Commis­
sion. It was hoped that, as the former had substantially 
eliminated rebates, the latter might pnt an end to all 
other unfair trade practices, and that it might prove 
possible thereby to preserve the competitive system. It 
was a new experiment on old lines, and the machinery 
employed was substantially similar. -

In undertaking to regulate compPtition through the 
Trade Commission, C,()ngress (besides resorting to ad­
ministrative as distinguished from juclkial maehinery) 
departed in two important respects from the methods nnd 
numsures theretofore applied in dealing with trusts and 
restraints of trade : 

( 1) Instead of attempting to inflict punishment for 
having done prohibited acts, instrnd of enjoining the con­
tinuanee of prohibited combinations and compelling dis­
integration of those formed in violation of law, the act 
undertook to ~reserve competition through supervisory 
action of the Commission. The potency of accomplished 
facts had already been demonstrated. The task of the 
Commission was to protect competitive business from 
fu.rtlur im·o~tds by monopoly. It was to be ever vigilnnt. 
if it discovered that any business concrrn harl usecl any 
practice whieh would be likely to result in public injmy­
because in its nature it wou lrl ttmd to aid or develop i'nto 
a restraint of trade-the Commission was <lireeted to 
intervene, before any act should b£> done or condition arise 
violative of the antitrust act. And it should do this by 
filing a complaint with a view to a thorough investiga­
tion; and, if need be, the issue of an order. Its action was 
to be prophylactic. Its purpose in respect to restmints 
of trade was prevention of diseased business conditions, 
not cure.8 

1 Seo• " Unfair CompetiOou," by William R. St~ven~. Political Science 
Qunrterly ( 1!114). p. 2R3; "The Morals of l\Innopoly untl CO!llll<'tition" 
(1016), by H. B. Re<ld. 

• See Rallwny ProhlemR, hy Wllllnm Z. lllplc.v (1907), p. X. 
• S!'notor Cummins, ehalrman or tht' committee which t·eported the tull. 

BRid (Cong. Rec., vol. 51, p. 114G!'I) : 
" Unfair compf't!tion must u~uolly proc~d to great lengths and he 

destructive of <'OlUJl~tltinn \}{>fore It ctm be S<~lzed and denounced by the 
antitrust lnw. In other rnses It must hr nsAoclnted with, conplrd with, 
other vicious and nnlnwfnl practiceR In order to bring the person or the 
rorpornt.ion guilty of th~ practice within the scopp of th!' antitrust Jaw. 
The purpose of this bill In this section and In othPJ" sections which I h~ 
will be added to It, !11 to eel11e the oll'ender before his ravo.gea have cone 
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(2) Instead of undertaking to define what practices 
should be deemed unfair, as had been done in earlier leg­
islation, the act left the determination to the Commis­
sion.1 Experience with existing laws had taught that 
definition, being necessarily rigtd, would -prove embar­
rassing and, if rigorously applied, might mvolve great 
hardship. Methods of competition which would be un­
fair in one industry, under certain circumstances, might, 
when adopted in another industry, or even in the same 
industry under different circumstnnces, be entirely un­
objectionable.2 Furthermore, an enumeration, however 
comprehensive, of existing methods of unfair competition 
must neeessarily soon prove incomplete, as with new con­
ditions constantly arising novel unfair mrthods would be 
devised and developed. In leaving to the Commis..;;ion 
the determination of the question whether the method of 
competition pursued in a particular case was unfair, Con­
gress followed the precedent which it had set a quarter 
of century eitrlier, whPn by the act to regulate commerce 
it conferred upon the Interstate Commerce Commission 
power to determine whether a preference or advantage 
given to a shipper or loc1tlity fell within the prohibition 
of an undue or unreasonable preference or advantage.8 

See Pennsylvania Co. v. United States, supra, 236 U. S. 
361; Texas & Pacific Railway v. Interstate Commerce 

to the length necessary In order to bring blm within the law that we 
al r<>ndy have. 

" We knt~w little of th~s<' things In 1890. The commPrce of the Unltrd 
States bas lat·g('ly developed In the last 25 yenrR. Tho modern methods 

.of carrying on husll~<•Rs have been dlscovPrPd and put Into opPrntion In 
the last quarter of a century; and as W<' htt V<' ).:one on under the antltrttst 
low and under the declsionA of the court In th0ir etrort to cntort-e that 
law, we have observed <'i'rtuln fot·ms of Industrial activity which ought 
to be prohibited whether In and of tbP~nselv('S they restrain trade or com­
m .. rce or not. We> hnvc discovered that their tendency Is evil; WP have 
dlscovet·cd that lhe end wblcb Is lnevitnbly reuched through th<•se 
mrthods lA an end which Is de~tructlw~ of fair comrnPrce betwPen the 
States. It Is the8t' consldera.tlons which, In my judgment, bave made 
It wise If not necessary to supplement the antitrust law by nddltlonal 
legislntlon, not In nntngonlsm to the nntltruHt law. hnt In harmony wltb 
the nntltrust law, to more etrectlvely put into the ht,Justrlal Ute of 
Am~rlca tlw principle of the antitrust law, whlrb Is fair. rf'asonable com­
petition, Independence to the Individual, and disassociation among the cor· 
pora.tlons. • • •" 

1 Set• Report 8Pnate CommltteP on Interstate CommPrce, Junl' 13, 1914, 
6:!d Cong., 2d eess., No. fifl7, p. 1a: "'fhe commllti)C ~ave earetul consld­
eraUon to the qu~stlon 1ls to whether It would nttempt to d(lfine the 
many and variable unfair prnctlcl'R whieb prevail In commerce and to 
forbid their coutlnunnce or wheth<'r It would, by a ~<meral declaration con­
demning unfair lll'tiCtlees, leave It to the commh<slon to determine what 
pmetkt>s w~1·e unfair. It concluded that the latter courB<' would he the 
better. • • •" flee nlso "Unfair Competition,'' by W. H. S. Stovens 
(University ot Chicago Press, lfl16), pp. 1, 2. I~or laws prohibiting 
specific n<·ts of unfair competition, sE>e "Trust Laws and Unfair Competi­
tlon .. t. (FP<IPral) BnrPnu ot Corporations (Mar. 15, 19111), pp. 1R4, Ul!l. 

0 lt(>Jlort o! (Federal) Bureau of Corporation& on the International 
llut·vt>stPr Co., Mar. 3, 19ta, (>. 30: • In dis<'usslng the competlllve 
lllt•thods ot tbe eompunv it sl!oulrl bP re<•ogn!zf\fl that ~orne practices 
whit•h might he regut·ded wltb lndit!'t•reuce it the1·e were a number of 
rornp<>tltors of Mllh~tantinlly equal alzP nud power may become objec­
tionable whPn one competitor tar out ranks not only Its nearest rlvnl, but 
prnetlcally 1111 rivals combined, as Is true or the lnternatlonnl Harvester 
Co. so far as several of Its most important lines nre eoncemed." 

'!1he Austt·allan Industrh~R l'rl'!lervation Act. 1908-1910, expreAAly de­
clnrl'll that "unfair t•ompetltlon ml'll.ns competition which is unfair In the 
clrcumstrulces." "•rrust Laws and Unl'nlr Competition" (Federal) 
Burt•nn of Corporations (Mar. 15, 19111)~ pp. 552, 747. 

1 See note 1, aupra [footnote on p. 572J. 
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Commission, 162 U.S. 197,219,220. Reeognizing that the 
question whether a methou of competitive practice was 
unfair would ordinarily depend upon special facts, Con­
gress imposed upon the Commission the duty of finding 
the facts; and it declared that findings of fact so made (if 
duly supported by evidence) were to be taken as final. 
The question whether the method of competition pursued 
could, on those facts, reasonably be held by the Com­
mission to constitute an unfair method of competition, 
being a quPstion of law, was necessarily left open to re­
view by the court. Compare Interstate Commerce Com­
mission v. Diffenbaugh, 222 U. S. 42; Interstate Com­
merce Commission v. Baltimore & Ohio R. R., 145 U.S. 
26:3. 

Third. Ruch a question of law is pre~-;ented to us for 
decision; and it is this: Cnn the refusal by a manufac­
turer to sell his product to a jobber or retailer, except 
upon condition that the purchaser will buy from him also 
h1s trade requirements in another article or articles, rea· 
sonahly be found by the Commission to be an unfair 
method of competition under the circumstances set forth 
in the findings of fact? If we were called upon to con­
sider the sufficiency of the comphtint.: and that merely, 
the question for our decision would be, whether the 
particular practice could, under any circumstances, rea­
sonably be deemed an unfair method of competition. 
But as this suit to set nside the order of the Commission 
brings before us its findings of fact, we must determine 
whether these nrc sufficient to support their conclusion. 
of law thnt the prnetice constituted-

" Under the circumstances therein set forth, unfair 
metho<ls of competition in interstate commerce against 
other manufacturers, dealers, and distributors in the 
material known as sugar-bag cloth, and against maml· 
facturers, dealers1 nnd di:::;tributors of the baggin~ known 
as rewoven baggmg and second-hand baggmg m viola­
tion of" the statute. 

It is obvious that the imposition of such a condition is 
not necessarily and universally an unfair method; but 
that it may be such under some circumstances seems 
equally clear. Under the usual conditions of competitive 
trade the practice might be wholly unobjectionable. But 
the history o£ combinations has shown that what one may 
do with impunity, may have intolerable results when done 
by several m cooperation. Similarly what approximately 
equal individual traders may do in honorable rivah-y 
may result in grave injustice and public injury, i£ dmie 
by a great corporntion in a particular field of business 
which it is able to dominate. In other words, a method 
of competition fair among equals may be very unfair if 
applied where this is inequality of resources.1 Without 

1 SPe "'l'h<' 1\lorniH of Conopoly and Competition" by II. B. Rt'ed (10lfl), 
pp. 120-122. 
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provining for those eases where the method of competition 
here involved wonk! be unobjectionable, Massachusetts 
legislated again~t tho practice, as early as 1901, by a stat­
ute (c. 478) of general application. Its highest court, in 
applying the law which it held to be constitutional, de­
scribed the prohibited method as "unfair competition." 
Commonwealth '1.'. Strauss, 188 Mass. 229; 191 Mass. 
!i45. Compare People v. Duke, 44 N. Y. Snppl. 336. 
The (Federal) Bureau of Corporations held the practice, 
which it described as "full-line forcing," to be highly 
reprehensible.1 Congress, by section 3 of the Clayton 
Act~ specifically prohibited the practice in a limited field 
nnder certain circumstances. An injunction agninst the 
practice hns been included in several decrees in favor of 
the Government entered in cases under the Sherman law. 2 

In the decree by which the American Tobacco Co. was 
disintegrated pursuant to the mandate of this court, each 
of the 14 companies was enjoine<l from "refusing to sell 
to any jobber any brand of any tobacco product manu­
fllctured hy it, except upon condition that such jobber 
shall purchase from the vendor some other brnnd or 
prorluct also manufadnred and sold by it. * * *" 
United States 1,, American Tobacco Co., 191 F<'cl. 371, 
4l!!J. The practice here in question is merely one fonn 
of the so-<;a.llcrl "tying clauses" or "conditional require­
ments" whieh have been declared in a discerning study 
of the whole subject to be "perhaps the most interesting 
of any of the methods of unfair competition." 3 

The following faets found by the Commission, nnd 
whieh the Circuit Court of Appeals held were supported 
by suflkient evidence, show that the conditions in the 
cotton-tie and bagging trade were in 1918 such that the 
Federal Trade Commission could reasonably find that 
the tying clause here in question was an unfair method 
of competition: Cotton, America's chief staple, is mar­
keted in hales. To bale cotton, steel ties and jute bag­
ging are essential. The Carnegie Steel Co., a subsidiary 
of the United ·States Steel Corporation, manufactures so 
large a proportion of all such steel ties that it dominates 
the cotton-tie situ11tion in the United States and is able 
to fix and control the price of such ties throughout the . 
country. The American Manufacturing Co. manufac­
tures about 45 per cent of all bagging used for cotton 
balinf{; one other company about 20 per cent; and the 
remaming 35 per cent is made up of second-hand bagging 
and a material called sugar-bag cloth. Warreni Jones & 
Gratz, of St. Louis, are the Carnegie Co.'s so e agents 

• Report of the (Federal) Bureau ot Corporations on the International 
Rurvester Co. (Mar. 3 1918). p. 30~. 

1 R~>e "llnfnlr Methoas of Competition and Their Prevention " by W. R. 
8. Steve.n~. Annals, American Academy or Political and Soelal SCII'n!'e 
(1{}16). pp. 42, f,8. "Trust Laws and Unfair Competition," (Fedtral) 
Bureau of Corporations ~Mar. HiJ.19llll. pp. 484-486, 49:!. 

1" Unfair ('om petition,' by W. 1:1. 8. StevCIII (1916), p. 54. 
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for selling and distributing steel ties. They are also the 
Amuric:m Manufacturing Co.'s sole agents for sell­
ing and distributing jute bagging in the cotton-grow­
ing section west of the MJHsissippi. By virtue of 
their selling agency for the Carnegie Co., Warren, Jones 
& Gratz held a dominating and controlling position in 
the sale and distribution of cotton ties in the entire 
cotton-growing section of the country, and thereby it 
was in a position to force would-be purchasers of ties 
to also buy from them bagging manufactured by the 
American Manufacturing Co. A great many merchants, 
jobbers, and deniers in bagging and ties throughout the 
cotton-growing States were many times unable to pro· 
cure ties from any other firm than Warren, .Tones & 
Gratz. In many mstances Warren, Jones & Gratz re­
fused to sell ties unless the purchaser would also buy 
:from them a corresponding amount of bagging, and such 
purchasers were oftentimes compelled to buy :from them 
bagging manufactured by the American Manufacturing 
Co. in order to procme a suflieient supply of steel ties. 

These are conditions closely resembling those under 
which "full-line forcing," "exclusive-dealing require­
ments," or "shutting off materials, supplies, or machines 
from eompetitors,"-well-known methods of competition, 
have been held to be unfair1 when practiced by concerns 
holding a preponderunt pos1tion in the trade. 1 

.Fourth. The Cir1uit Court of Appeals set aside the 
order of the Commission solely on the grmmd that it was 
without authority to <let!'rmine the merits of speeific indi­
vidual grienllH'PS, and that the evidence did not support 
its findmg that Warren, .Tones & Gratz had-
" adopted and practiced the policy of refusing to sell 
steel tios to those merchants and dealers who wished to 
buy from them unless such merchants and dealers would 
also buy from them a corresponding amount of jute 
bagging." · 

The reason assigned by the Circuit Court of Appeals for 
so holding was that the evidence failed to show that the 
practice eomplaimld of (although acted on in individual 
cases hv respondents) had beeome their " general prac­
tice." I~ut the power of the Tratle Commission to pro­
hibit an unfair method of competition found to have been 
used is not limitf'd to cases where the praetiee had be­
come general. What seetion 5 declares unlawful is not 
unfair competition. That had been unlawful before. 
What that section made unlawful were" unfair methods 
of competition"; that is, the method or means by which 
an unfair end might be accomplished. The Commission 
was directed to act, if it had reason to believe that an 
"unfair method of competition in commerce has been 

'See "Trust Laws and Unfnlr Competition" (Federal) Bureau ot 
Corporatlo111 (Mar. Hi, 19Hi), pp. 310.-323, 828. 
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or is being used." The purpose of Congress was to pre­
vent any unfair method which may have been used by any 
concern in competition from becoming its general prac­
tice. It was only by stopping its use before it became a 
general ,practice, that the apprehended effect of an unfair 
method in suppressing competition by destroying rivals 
could be averted. As the Circuit Court of Appeals found 
that the evidence was sufficient to support the facts set 
forth above, and since on those facts the Commission 
oould reasonably hold that the method of competition in 
question was unfair under the circumstances, it had 
power under the act to issue the order complained of. 

In my opinion the judgment of the circuit court of 
appeals should be reversed. 
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APPEND1X III. 

RULES OF PRACTICE BEFORE THE COMMISSION. 

[Adopted June 27, 19111. Amended as shown b:y footnotes.] 

I. SESSIONS. 

Principal otllre. The principal office of the Commission at Washington, 
D. C., is open each business day from 9 a. m. to 4.30 p. m. 

commission The Commission may meet and exercise all its powers at 
may exerr.IRe 
power elsewhere. any other place, and may' by one or more of its members, 

or by such examiners as it may designate, prosecute any 
inquiry necessary to its duties in any part of the United 
States. 

Hearinp u or· Sessions of the Commission for hearing contested pro­
dcred. 

ecedings will be held as ordered by the Commission. 
se~~~~tons tor or· Sessions of the Commission for the purpose of making 

drro and other d f . f . 
business. orders an or the transttctwn o other busmess, unless 

otherwise ordered, will be held at the office of the Com­
mission at Washington, D. C., on each business day at 

Quorum. 10.30 a. m. Three members of the Commission shall 

Ordero oigned 
by Secretary. 

constitute a quorum for the transaction of business. 
All orders of the Commission shall be signed by the 

Secretary. 
II. COMPLAINTS. 

Wbo may aak Any person, partnership, corporation, or association 
complaint. 

may apply to the Commission to institute a proceeding 
in respect to any violation of law over which the Com­
mission has jurisdiction. 

Form or appll· Such application shall be in writing, signed by or in 
catio11. 

behalf of the applicant, and shall contain a short and 
simple statement of the facts constituting the alleged 
violation of law and the name and address of the ap­
plicant and of the party complained of. 

Oommheton The Commission shall investigate the matters com-
to lnvestipte. 

plained of in such application, and if upon investigation 
the Commission shall have reason to believe that there 
is a violation of law over which the Commission has 

Ieeuance and jurisdiction, the Commission shall issue and serve upon 
oervice of com- • J f l . . . l 
plaint. the party complame o · a comp amt 8tutmg 1t::; c 1arges 
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and containing a notice of a hearing upon a day and at 
1t place therein fixerl, at least 40 days after th\' service of 
said complaint.1 

III. ANSWERS. 

5Sl 

Notlee. 

Within 30 days from the service of the complaint un- Time allowed 
' fm· answer. 

less such time be extended by order of the Commission, 
the defendant shall file with the Commission an answer 
to the complaint. Such answer shall contain n short and Form of an 

:-.Wel'. 

simple statement of the fads which constitute the ground 
of defense. It shnll specifically admit or deny or explain 
each of the facts alleged in the complaint, unless the de­
fendant is without knowledge, in which case he shall so 
state, such statement operating aH a denial. .\nswers in 
typewriting must he on ·one side of the pnper only, on 

Par>er not more than R! ind1es wide and not more than 11 s;.~ ot r~l''''"· 
- rmU'glll. ett·. 

inches long, and weighing not lcs....;; than 16 pounds to the 
ream, folio base, 17 by ::: inches~ with left-hand margin 
not less than 1-~ inches wide, or they may be printed in 
10 or 12 point type on good unglazed paper 8 inches wide 

1 

by 10! inches long, with inside margins not less than 1 1 

inch wide. Three copies of such answer must be filed.3 

IV. SERVICE. 

Complaints, orders, and other processes of the Commis-
sion may be served by anyone duly authorized by the 
Commission, either (a) by delivering a copy thereof to Personal, or 

the person to be served, or to a member of the partner-
ship to be ser,·ed, or to the president, secretary, or other 
executive offieer, or n din·dor, of .the corporation or as-. 
sociation to be served; or (b) by leaving a copy thereof By leaving ropy, or 
at the principal office or place of business of such person, 
partnership, corporation, or association; or (c) by regis- m~r. registered 

tering and mailing a copy thereof addressed to such per-
son, partnership, corporation, or association at his or its 
principal office or place of business. The verified return Return. 

by the person so serving said complaint, order, or other 

1 The third paragraph of Rule II originally read as follows: " The 
Commission shall Investigate the matters complained of In such appllca­
tlon, and if upon lnveatigatlon It shall apf)(>Br to the Commission that 
therE! Is a violation ot law over which the Comml~<slon hns jurisdiction, 
the Commission shall Issue and serve upon the party comr)Iained of a 
romplalnt stating Its charges and containing a notice of a bearing up<>n 
a daY and at a place therein ftxed at least 40 days after the service of 
aald complaint." It was aml•nded to Its pres•mt form on Oct. 29, 1015. 

t Resolution passed by the Commission Oct. 19, 1920, call~ for lhe Ullug 
ot three copies of the an11wer. 



582 RULES OF PIL\C'fiCE BI•:HHtE THE CO:\IMISSION. 

proeess, setting forth the manner of said service, shall be 
pi"Oof of the same, and the return post-office receipt for 
said complaint, order, or other process, registered and 
mailed as aforesaid, shall be proof of the service of the 
same. 

V. INTERVENTION. 

ca~l~r:,r: of appll- Any person, partnership, corporation, or association de­
siring to intenene in a contested proceeding shall make 
application in writing, setting out the grounds on whieh 

Permitted by he or it claims to be interested. The Commission may, 
order. _ 

by order, permit intervention by counsel or in person to 
such extent and upon such terms as it shall de11m just. 

Siz~ ot paper, Applications to intervene must be on one side of the 
margin, etc., used 
on awllcation. paper only, on paper not more than 8! inches wide ami 

In diBCretlon of 
Commiitiion. 

Examination 
ordinarily oral. 

s u b !)<Bnu for 
witne&lles. 

not mon• than 11 inches long, and weighing not less than 
16 poumls to the ream, folio base, 17 by 22 inches, with 
left-hand margin not lPss than 1! inches wide, or they 
may be printed in 10 or 12 point type on good unglazed 
paper 8 inches wide by 10-~ inches long, with inside 
margins not le::;s than 1 inch wide. 

VI. CONTINUANCES AND EXTENSIONS OF TIME. 

Continuances and extensions of time will be granted 
at the discretion of the Commission. 

VII. WITNESSES AND SUBP<ENAS. 

Witnesses shall be examined orally, except that for 
good and exceptional cause for departing from the gen­
eral rule the Commission may permit their testimony to 
be taken by deposition, 

Subpomas requiring the attenrlance of witnesses from 
nny place in the United States nt any designated place 
of hearing may be issued by any member of the Com-
mission. 

sub!""n•• ror Subpomns for the prodnetion of documentn,ry evidence 
production or( l d" t d . b c - . h" d<otumentary evi· un ess 1rec e to Issue y a onmnsswner upon IS own 
dence. motion) will issue only upon application in writing, 

W1tne10 f­
and mllease. 

whieh must be verified and must speeify, as nenr as may 
be, the doeuments desired and the facts to be proved by 
tht>m. 

Witnesses summoned before the Commission shall be 
paid the same fees and mileage that are pnid witnesses in 
the courts of the United Stutes, and witnesses whose 
depositions are taken, and the persons taking the same, 
shall severally be entitled to the same fees as are paid 
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for like services in the courts of the United States. Wit­
ness fees shall be paid by the party at whose instance the 
witnesses appear. 1 

VIII. TIME FOR TAKING TESTIMONY! 

583 

Upon the J"oinin<r of issue in a proceeding by the Com- Exmlnat!on or 
t:") wJtncsst•s to pro· 

mission the examination of witnesses therein shall pro-ceed n• fllBt as . prllcbcable. 
ceed with all reasonable diligence and with the least 
praeticable dcltty. Not less than five nor more than ten Notice to coun-

. sci. 
days' notice shall be given by the Commission to counsel 
or parties of the time and place of examination of wit­
nesses before .the Commission, a Commissioner, or an 
Examiner. 

IX. OBJECTIONS TO EVIDENCE. 

Objt~ctions to the evidence before the Commission, a To•tategrounds 
. , , . of OuJ<'CliOll, etc. 

Comnusswner or an Exam mer shall, many proceeding, be 
in short form, stating the grounds of objections relied 
upon, and no transcript filed shall include argument or 
debate. 

X. MOTIONS. 

A motion in a proceeding by the Commission shttl1 To briefly •tate 
11ature of order 

briefly state the nature of the order applied for, and all~~.pplied tor, etc. 

affidavits, reeords, n.nd other papers upon whir.h the s:une 
is founded, except sueh as have been previously filed or 
served in the same proceeding, shall be filed with such 
motion anti plainly referred to therein. 

XI. HEARINGS ON INVESTIGATIONS. 

'Wlwn a matter for investigation is referred to a single By_ single com­

Commissioner for examination or report, sueh Commis- nusswuer. 

sinner may conduct or hold conferences or hearings 
thereon, either alone or with other Commissionm·s who 
may sit with him, and reasonable notice of the time and 
place of such hearings shall be given to parties in interest 
and posted. 

The General Counsel or one of his ussistants or such General coun-
. ' •el or a."i•tant 

other attorney as shull be des1gnatcd by the Commission, to conduct bear-

shalluttend and conduct such hearings, and such hearings ina-. 
may, in the discretion of the Commissioner holding same, 
be public. 

1 This sentence added pnrsunnt to resolution passed by the Commission 
Nov. 19, lll:lO. 

• Rules VIII, IX, X, and XI wPr<' not a part or the original rules. Th•·y 
were adovted on Apr. 211, 1917. 'l'he rules now numbet•ed XII, XIII, XIV, 
and XV were orl~inully oum!Jcred Vlll, IX, X, and Xl. 
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XII. DEPOSITIONS IN CONTESTED PROCEEDINGS. 

Cor,.mlsslon The Commission may orrler testimony to be taken by 
may ordet. 

deposition in a contested proceeding. 
·Defore ·~'Y Depositions may be taken before any person designated p or • on de•Jg· ' • 

noted. by the Commission and having power to administer oaths. 
fo/~~b~.~~~~~ .. " • Any party desiring to take the deposition of a witness 

shall make application in writing, setting out the rea­
sons why such deposition should be taken, and stating the 
time when, the place where, and the name and post-office 
address of the pe~son before whom it is desired the depo­
sition be taken, the name and post-office address of the 
witness, and the subject matter or m1ttt~rs concerning 
which the witness is expected to testify. If good cause 
be shown, the Commission will make and serve upon the 
parties, or their attorneys, an order wherein the Com­
mission shall name the witness whose deposition is to be 
taken nnd specify the time when, the place where, and 
the person before whom the witness is to testify, but such 
time and place, and the person before whom the deposi­
tion is to be taken, so specified in the Commission's 
order, may or may not be the same as those named in 
said application to the Commission. 

Tutlmony of The testimony of the witness shall be reduced to writ-
witness. 

ing by the officer before whom the deposition is taken, 
or under his direction, after which the lleposition shall 
be subscribed by the witness and certifiPd in usual form 

Deposition to by the officer. After the deposition has been so certified 
be forwarded • • 

1t shall, together wtth a copy thereof made by such officer 
or under his direction, be forwarded by such officer under 
seal in an envelope ad<lressed to the Commission at its 
office in Washington, D. C. Upon reeeipt of the deposi-

Aml fl!Pi!. Copy tion and copy the Commission shall file in the record in 
to ddo11dant or 'd d' h d · · d f d } hi• attorney. sal procee mg sue eposttlon an orwar t 1e copy 

to the defendant or the defendant's uttorney. 
Size of paper, Such depositions shall be typewritten on one side only 

etc. of the paper, which shall he not more than 81 inches 
wide and not more than 11 inches long and weighing not 
less than 16 pounds to the ream, folio bast~, 17 by 22 
inehes, with left-hand margin not less than 1~ inehes 
wide. 

Notice. No deposition shall be taken except after at least six 
days' notice to the parties, and where the deposition is 
taken in a foreign country such notice shall be at least 
15 days. 
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No deposition shall be taken either before the proceed- t Lth.nltations as 
o tme. 

ing is at issue, or, unless nuder special circumstances and 
for good eunse shown, within 10 days prior to the date of 
the hNtring thereof assigned by the Commission, and 
where the deposition is taken in a foreign country it shall 
not be taken after :30 days prior to such date of hearing. 

XIII. DOCUMENTARY EVIDENCE. 

"Where relevant and material matter offerPd in evidence Relevant and 
waterial matter 

is embrnced in a document containing other matter not only to be filed. 

material or relevant and not intended to be put in evi-
dence, such dooument will not be filed, but a copy only 
of such relevant and mn.terial matter shall be filed. 

XIV. BIUEFS. 

Unless otherwise ordered, briefs may be filed at the 
close of the testimony in each contested proceeding. The 
presiding Commissioner or Examiner shall fix the time 
within which briefs shtdl be filed and service thereof shall 
be made upon the adverse parties. 

Time of filing. 

All briefs must be filed with the secretary and be ac- Filed with sec-
• retary with proof 

companied by pl'Oof of service upon the adverse parties. of service. 

Twenty 1 copies of each brief shall be furnished for the 
' use of the Commission, unless otherwise ordered. 

Application for extension of time in which to file any 10/~it;,:s!~~~o~'i 
brief shall be by petition in writing, stating the facts time. 

upon which the application rests, whieh must be filed 
with the Commission at least five days before the time 
for filing the brief. 

Every brief shall contain, in the order here stated­
(1) A concise abstract or statement of the case. 
(2) A brief of the argument, exhibiting a clear state-

ment of the points of fact or law to be discussed, with 
the reference to the pages of the record and the au­
thorities relied upon in support of each point. 

Form of brief. 

Every brief of more than 10 pages shall contain on its· Requirement,. 
, · il more than 10 

top fly leaves a subJect index with page references, the pagea. 

subject index to be supplemented by a list of all cases 
referred to, alphabetically arranged, together with refer-
ences to pages where the cases are cited. 

Briefs must be printed in 10 or 12 point type on good Size of type, 
. h b . . h , 'd paper, etc. unglazed paper 8 me es y 10! mches, w1t ms1 e mar-

r Fifteen copies origlno.lly called for. Amentled to Its prel!{'nt form 
July !!U, 10:!0. 
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gins not less than 1 ineh wide, and with double-leaued 
text and single-leaded citations. 

Oralarruments. Oral argun.J.ents will be had only as ordered by the 
Commission. 

XV. ADDRESS OF THE COMMISSION. 

Federal Trad• All communications to the Commission must be ad-U o 111 m i :-; s i o n, 

~: auh i ngton, dn~sst>d to Federal Trade Commission, 'Vushington, D. C., 
unle:;s otherwise specificallj directed. 


