with the Commission, not later than the 9th day of Septem-
ber, A. D. 1920, a report in detail of the manner and form
in which this order has been conformed to.

FEDERAL TRADE COMMISSION
2.

GALENA SIGNAL OIL CO.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF
SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26,
1914, AND OF THE OBLIGED VIOLATION OF SECTIONS 2 AND 3 OF
AN ACT Of CONGRESS APPROVED OCTOBER 15, 1014,

Docket 24.—June 29, 1920,

SYLLABUS,

Where a corporation engaped In the manufaceture and sale of lubri-
cating olls, greaseN, and compounds to rallroad compunies operating
approximately 74 per cent of the entire rallrond mileage of the
United States, nnd possessing exact Information of the detailed cost
to ench of sald companies of the consumption of lubricants by loco-
motives, passenger cars, and frelght ears per 1,000 miles run,

Fntered Into contracts with different companies whlch provided—
(a) that sald corporation should supply and the ecompany purchase
all needed lubricants at ap involee price to he uniform to all; but
the total cost thus incurred to be subject to rebate or refund in
the event that it should prove to exceed certain guaranteed unit
costs per thousand miles run by different classes of equipment,
which costy were neither uniform as to all companles nor so fixed
as to yvield a uniform net price per gallon or per pound from ench
company ; such rebates or refunds helng conditioned In most of the
contracts upm excluslve use of the corporation's lubricants:
(h) that, In many cases, any saving upon nny class or classes of
equipment should not be set off against the excess cost upon any
other clars or classes, with an additional resulting advantage
thereby In such caxes to the company; and (¢) that, in many con-
tracta, should the cost at involce price full helow a point ealled the
“mensure figure,” then the guaranteed cost should be further re-
dueced upon n sliding seale, usually one-haif the (ifference hetween
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the actual cost and the measure figure, which bore a substantially
different ratio to the guarantee figure in the case of different com-
punles;

With the result that in many cases the total cost of lubricants to a
company wus much less than the invoice cost; that the net cost per
gallon or per pound varied greutly with different companies; that in
many caser the total actual cost was much less than the total ue-
tual cost of many other companies consuming an equal or smaller
quantity of the various kinds of lubricants per thousand miles run
upon their several classes of equipment; and that in order to ob-
tain any possible refunds the different companies uniformly pur-
chased from said corporation all the lubricants required by them:

Held, (a) That the eftect of such contruacts and the practices there-
under was, aud might be, to substantially lessen competiition and
tend to create u monopoly in the sale to rallroad companies of lubri-
cating ofls, grenses, and compounds;

(b) that such diserimination In price between different railvrond com-
panies, under the circumstuances, constituted a violation of section 2
of the act of October 15, 1914;

(¢) that such contructs and the sales made thercunder, and the
methods and practices s=et forth coustitutea, under the circum-
stunces, a violation of sectlon 3 of the act of October 15, 1914

(d) that the use of such contracts and practices constituted, under
the eclrcumstances set forth, an unfair method of competition in
violation of section 5 of the act of September 26, 1914,

COMPLAINT.

The Federal Trade Commission having reason to believe
from a preliminary investigation made by it, that the Ga-
lena-Signal Oil Co., hereinafter referred to as the respond-
ent, has been and is using unfair methods of competition in
interstate commerce in violation of the provisions of section
5 of the act of Congress approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to de-
fine its powers and duties and for other purposes,” and it
appearing that a proceeding by it in respect thereof would
be to the interest of the public, issues this complaint, stating
its charges in that respect, on information and belief as
follows:

L

Paraerarir 1. That the respondent, the (Falena-Signal Oil
A . . . . . . .
Co., is a corporation organized, existing, and doing business
under and by virtue of the laws of the State of Pennsylvania,
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having its principal office and place of business in the city of
Franklin, said State, and is now, and has for more than two
years last past, engaged in the manufacture and sale in
commerce among the various States and Territories of the
United States and the District of Columbia, of lubricants
consisting of oils, greases, and other ingredients used by
railroads for lubricating rolling stock, and a cooling com-
pound used by them for preventing or remedying hot boxes
on said railroad rolling stock.

Par. 2. That the respondent, with the purpose, intent, and
effect of stifling andd suppressing competition and of build-
ing up and mamtaining a monopoly in the manufacture and
sale of lubricating oils and greases in interstate commerce,
for many years last past has sold, and is now selling, Tubri-
eating oils and greases to railroad companies under a system
or method of contracting, whereby it agrees to sell and de-
liver to the purchaser all of the lubricants, which such pur-
chaser may require in the operation of its rolling stock, at
certain fixed prices per gallon or per pound, guaranteeing
to such purchaser that in the exclusive use of respondent’s
lubricants the uverage cost per thousand miles run for lubri-
cating certain specified classes of its cquipment shall not
exceed fixed and definite amounts, and agreeing in the event
that the cost of lubricants used exceeds, at the contract or
invoice price, such guaranteed cost, to refund or rebate the
excess to the purchaser; that the respondent has for many
years last past, and is now, paying or refunding such excess
cost to its customers.  The effect of this system of selling and
the payment of rebates or refunds thereunder has been, and
is, to prevent competitors of the respondent from selling
lubricants to any ratlroad company which purchases to any
extent from the respondent company, and thus to induce or
procure the exclusive patronage of such companies.  Under
this system of selling, the respondent has also for many years
last past, and does now, arbitrarily so adjust or fix the guar-
antees of cost of lubrication per thousand miles run, con-
tained in its contracts with various railroads, as to require
the respondent to pay to certain railroads varving refunds
or rebates from the invoice prices paid by such roads, with
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the result that the respondent has discriminated, and does
discriminate, in the net price per gallon or per pound
charged various railroads purchasing lubricating oils and
greases from it.

I1.

The Federal Trade Commission, having reason to believe,
from a preliminary investigation made by it, that the Galena
Signal Oil Co., hereinafter referred to as respondent, has
violated, and is violating, the provisions of section 2 and
section 3 of the act of Congress approved October 15, 1914,
entitled “ An act to supplement existing laws against unlaw-
ful restraints and monopolies, and for other purposes,” here-
inafter referred to as the Clayton Act, issues this complaint,
stating its charges in that respect, on information and belief,
as follows:

Paracrarn 1. That the respondent, the Galena Signal
01l Co., is a corporation organized, existing, and doing busi-
ness under and by virtue of the laws of the State of Penn-
sylvania, having its principal office and place of business in
the city of Franklin, said State, and is now, and has for
more than two years last past, engaged in the manufacture
and sale in commerce among the various States and Terri-
tories of the United States, and the District of Columbia, of
lubricants consisting of oils, greases, and other ingredients
used by railroads for lubricating rolling stock, and a cooling
compound used by them for preventing or remedying hot
boxes on said railroad rolling stock.

Par. 2. That the respondent for severnl years last past,
in the course of interstate commerce, in violation of section 2
of the Clayton Act, has discriminated in price and is now
discriminating in price between ditferent purchasers of lu-
bricant, which said Lubricant is sold for use, consumption, or
resale within the United States and the Territories thereof,
and the District of Cohunbia, and that the effect of such dis-
crimination may be and is to substantially lessen competi-
tion or tend to crente a monopoly in the business of manu-
facturing and selling lubricants used by railrouds in the
operation of their rolling stock.

183395° —20-——29
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Par. 3. That the respondent for several years last past
in the course of interstate commerce, in violation of section
3 of the Clayton Act, has sold and made contracts for sale of
large quantities of lubricants used by railroads in the opera-
tion of their rolling stock for use and consumption through-
out the United States, the Territories thereof, and the Dis-
trict of Columbia, and has fixed and is now fixing the price
charged therefor or discount from, or rebate upon such price
on the condition, agreement, or understanding that the pur-
chaser thereof shall not use the goods, wares, merchandise,
supplies, or other commoditics of a competitor or com-
petitors of respondent, and that the effect of such sales and
contracts of sale or such conditions and agreements or under-
standings may be and is to substantially lessen competition
and to tend to create a monopoly.

REPORT, FINDINGS AS TO THE FACTS, AND
ORDER.

The Federal Trade Commission having issued and served
its complaint herein, wherein it is alleged that it had reason
to believe that the above-named respondent, (jalena Signal
0il Co., has been and now is using unfair methods of compe-
tition in interstate commerce in violation of the provisions
of section 5 of an act of Congress approved September 26,
1914, entitled “ An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other plirposes,”
and has been and is violating the provisions of sections 2
and 3 of an act of Congress approved October 15, 1914, en-
titled * An act to supplement existing laws against unlaw ful
restraints and monopolies, and for other purposes,” and
that n proceeding by it in respect of such alleged violation
of section 5 of the act of September 26, 1914, would be to the
interest of the public, and fully stating its charges in that
respect, and the respondent having entered its appearance
by Frank L. Crawford, Esq., its attorney, and having duly
filed its answer, admitting certain of the allegations of said
complaint and denying certain others thereof, and contain-
ing certain allegations as aflirmative defense, and the Com-
mission having offered testimony 1n support of the charges
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ot said complaint, and the respondent having rested its case
at the close of the Commission’s case, and counsel for both
parties having waived the filing of briefs and hearing of
argument, and the Commission having duly considered the
record and being fully advised in the premises, now makes
its report and findings as to the facts and conclusions:

FINDINGS A8 TO THE FACTS.

Paracrarn 1. That the respondent, Galena Signal Oil Co..
is a corporation duly organized and existing under and by
virtue of the laws of the State of Pennsylvania, pursuant to
an agreement of consolidation and merger, made September
30, 1901, between the Galena Oil Co. and the Signal Oil Co.,
both corporations duly organized and existing ynder and by
virtue of the laws of the State of Pennsylvania, whereby said
respondent, the Galena Signal Oil Co. succeeded to the rights,
privileges, and franchises of the Galena Oil Co. and the Sig-
nal O1l Co., subjeet to all of the restrictions, disabilities, and
duties of each of the said corporations so consolidated. That
the purposes for which the, Galena Oil Co. was organized
and the character of the business it was empowered to do
was manufacturing lubricating oils, and particularly the oil
snown as (alena oil, selling its own manufactured produets,
purchasing materials used in said manufacture, purchasing
and owning the real estate and buildings necessary in said
manufacture and doing all things necessary to carry on said
manufacture and to market the products; that the purposes
for which the Signal Oil Co. was organized and the powers
which under its charter it was anthorized to exercise and the
business to transact was manufacturing valve and Signal oils,
and particularly oils known as Perfection valve oils and Sig-
nal oils, selling its own manufactured products, purchasing
materials used in said manufacture, purchasing and owning
real estate and buildings necessary in said manufacture, and
doing all things necessary to carry on said manufacture and
to market the products.

Par. 2. That respondent since its organization has contin-
ued to carry on the business, among others, of manufacturing
and selling to railroad companies certain lubricating oils,
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greases, and compounds. That before and since the service of
the complaint herein respondent was and has been selling its
said lubricating oils, greases, and compounds to railroad com-
panies owning and operating approximately 74 per cent of
the entire railroad mileage of the United States.

Pax. 8. That in the course of its said business of manu-
facturing and selling its said products, the respondent has
purchased and transported its raw materials into and
through various States of the United States, and has sold
and shipped its refined and manufactured products into and
through various States and Territories of the United States
and the District of Columbia to various railroad companies
having their respective offices and places of business, and
their respeetive lines of railroads and receiving points for
the said lubricating oils, greases and compounds in the va-
rious States and Territories of the United States and the
District of Columbia.

Par. 4. That during the four years last past up to the
commencement of this proceeding and prior thereto, re-
spondent in the course of its said business has entered into
certain contracts with various railroad companies to which
respondent cells its said lubricating oils, greases, compounds,
and Signal Oil in and by which said respondent has agreed
to sell and deliver to said railroad companies respectively
all of said lubricating oils, greases, compounds, and Signal
oil which said railroad companies respectively may require
for their use upon their respective locomotives, passenger
cars, and freight cars in use upon their present mileage or
any additional mileage, and said railrond companies have
agreed to purchase all of the oils, greases, and lubricating
compounds which they respectively may require for such
purposes from respondent. That the said contracts have
been and were made and entered into in most eases upon a
standard printed form. That certain contracts with certain
ailroad companies have been entered into upon special
forms which differed in certain particulars from said stand-
ard printed forms. That in and by each and all of said con-
tracts entered into as nforesaid respondent has agreed to
sell and deliver, and does agree to sell and deliver, to the said
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railroad companies respectively its lubricating oils, greases,
and compounds at the uniform equal invoice prices prevail-
ing at the date of said contract in all cases and in each and
all of said contracts it was and is provided that:

The first party agrees that should a reduction be made to any
other rallroud in the invoice prices numed in said section 1 (except-
ing reductions due to decreases in freight rates) for the same olls or
greases during the period covered by this contract, the second party
liereto I8 to receive the henefit of a Hke reductlion for the remaining
period of this contract. .

That respondent in each and all of the said contracts has
agreed to guurantee and dves agree to and does guarantec
that the cost to the said railroad companies respectively for
lubricating their respective locomotives, passenger cars, and
freight cars per thousand miles run shall not exceed a cer-
tain specified amount for locomotives, a certain specified
amount for passenger cars, and a certain specified amount
for freight cars.

Paxn. 5. That it has been the practice of the respondent
for many years to require, and it is expressly provided in
most of the contracts entered into by the respondent with
the railroad companies respectively that said railroad com-
panies shall furnish to respondent monthly statements show-
ing the actual amount of lubricating oils and greases and
lubricating compounds consumed per thousand miles run
on the locomotives, passenger cars, and freight cars of said
respective railroad companies, with a detailed statement
showing the invoice prices of the lubricants consumed by
each class, the total number of miles run by each class of
equipment, and the number of miles per pint; and the re-
spondent has at all times during the four years last past
and prior thereto had full and complete statements and sta-
tistics showing the actual cost of lubricating at invoice
prices, the several classes of equipment of the railroad com-
panies respectively and the actual amount of the different
kinds of lubricating oils and greases and lubricating com-
pounds consumed per thousand miles run by the various
classes of equipment of said railroad companies respectively.

Par. 6. That the said guaranteed costs per thousand miles
run for the different classes of equipments specified in the
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several contracts entered into by the respondent up to the
commencement of this proceeding as aforesaid, were not
and are not uniform in the case of all railroad companies,
but the ratio between the said guaranteed costs per thou-
sand miles run and the actual cost per thousand miles run
at the uniform invoice price has varied and the said guaran-
teed costs per thousand miles run for the several ‘classes of
equipment have not been fixed upon any basis or in any
manner whereby the respondent would receive from all rail-
road companies a uniform net amount per gallon or per
poind for the lubricants sold by it to said railroad com-
panies respectively.

Par. 7. That in said contracts entered into as aforesaid by
the respondent with said railroad companies respectively re-
spondent has agreed and does agree to refund to the said
railroad companies respectively the difference, if any, be-
tween the total cost at the uniform invoice prices of the lubri-
cants, oils, greases, and lnbricating compounds required per
thousand miles run for the several classes of equipment and
the total guaranteed cost per thousand miles run. That
under the said contracts the respondent has paid and given
and does pay and give to various railrond companies the re-
speetive refunds aforesaid, whereby the cost to the railroad
compnnies Tor lubricating their several elasses of equipment
per thonsand miles run varies at ditferent ratios to the cost
at uniform invoice price of the several kinds of lubricating
materinls actually consumed per thousand miles run.

Par. 8. That the quantity of lubricants per thousand miles
run necessary for the different classes of equipment varies in
the case of different railroad companies; but in many cases,
under the contracts aforesaid, respondent has offered and
given, and does offer and give, to railroad companies guar-
anteed costs per thousand miles run for the several classes of
equipment, such that the total cost to the railroad company
of lubrieating the said equipment was and is much less than
the cost at invoice prices of the lubricants so consumed, and
such that in many cases the total actual cost of lubricating
the said equipment was and is much less than the total actual
cost in the case of many other railronds which consumed an
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equal or a smaller quantity of the various kinds of lubri-
cants per thousand miles run upon their several classes of
equipment.

Par. 9. That during the four years last past up to the com-
mencement of this proceeding, and prior thereto, respondent
by the contracts aforesaid has agreed to offer and give, and
has offered and given, to various railroad companies certain
guaranteed costs per thousand miles run, as a result of which
the net cost per gallon or per pound for the various kinds of
lubricants furnished and delivered by said respondent has
varied greatly in the case of the different railroad companies.

Par. 10. That the guaranteed cost in each service is
computed by multiplying the number of miles run by the
guaranty, and that the sum of the guaranteed costs for each
class of equipment is the total guaranteed cost. That the
total invoice cost is the amount paid by the railroad com-
panies respectively, unless the total guaranteed costs is a
smgaller sum, in which case the latter is paid.

Pag. 11. That in many cases, by the contracts aforesaid,
respondent has offered and given, and does give to railroad
companies an additional advantage in that the said respond-
ent has agreed and does agree that in the event of any sav-
ing upon any class or classes of equipment, the same shall
not be set off agaiust the excess cost upon any other class or
classes, ench class being treated separately.

Par. 12. That during the four years last past, up to the
commencement of this proceeding, and prior thereto, the
ratio hetween the invoice prices specified in the said several
contracts and the total guaranteed costs actually paid by the
several railroad companies has varied substantially.

Par. 13, That in most of the said contracts entered into by
the respondent with said railroad companies respectively
during the four years last past, up to the commencement of
this proceeding, and prior thereto, it.is provided, among
other things, that the said guaranteed costs per thousand
miles run for the several classes of equipment aforesaid shall
be allowed and given only in consideration of the exclusive
use by said railroad companies respectively of the lubricants
furnished by the respondent, for such purposes. That pur-
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suant to said guarantee provisions, and in order to obtain
any refunds provided for thereby, the railroad companies
with which respondent has respectively entered into guar-
anty contracts have uniformly purchased from the respond-
ent all lubricating oils and greases and lubricating com-
pounds required for the lubrication of their respective sev-
eral classes of rolling stock and have not purchased from any
competitor of the respondent any of the lubricating oils and
greases or lubricating compounds required for the lubrica-
tion of their said rolling stock.

Par. 14. That in many of the contracts entered into by the
respondent with various railroad companies, it has been ex-
pressly provided that in case the actual cost at uniform in-
voice prices falls below a certain figure, termed the “ mea-
sure figure”—usually the previous actual cost at invoice
prices—the guaranteed cost specified in said contracts should
be further reduced upon a sliding scale, usually measured
by one-half the difference between the measure figure and
the actual cost. The ratio between the guaranty figure and
the measure figure substantinlly varied in the cuse of differ-
ent railrond companies.

Par. 15. That many of the contracts, made and entered
into by the respondent with various railrond companies,
have been expressly limited in duration, but contain further
provisions that they shall continue in force and effect unless
terminated by either party upon different periods of notice,

CONCLUSIONS,

That by reason of the aforesaid contracts entered into up
to the commencement of this proceeding, and the terms and
conditions thereof, and by reason of the varying ratio be-
tween the said guaranteed costs and the said actual costs at
uniform invoice prices, the net cost per gallon or per pound
for the various kinds of lubricants furnished and delivered
by said respom]ent has varied greatly in the case of ditferent
railroad mmpames. with the result that there has been dis-
crimination in price between different purchasers of the
commodities manufactured and sold by respondent in inter-
state commerce.
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That the respondent has made contracts for the sale of
and has sold under such contracts commodities manufac-
tured by it and has fixed prices therefor, and discounts from
and rebates upon such prices, on the conditions, agreements,
or understanding that the purchasers thereof under such
contracts should not use .or deal in the goods, wares, mer-
chandise, or other commodities of a competitor or competi-
tors of the respondent.

That the effect of such contracts for sale and the sales
made thereunder, and the methods and practices herein-
before set forth, is and may be to substantially lessen com-
petition and tend to create a monopoly in the line of com-
merce in which the respondent is engaged.

That such contracts for sale and the sules made there-
under and methods and practices hereinabove set forth, con-
stitute a violation of section 2 of an act of Congress ap-
proved October 15, 1914, entitled, *“ An act to supplement
existing laws against unlawful restraints and monopolies,
and for other purposes.” '

That such contracts for sale and the sales made thereunder
and methods and practices hercinabove set forth consti-
tute u violation of section 8 of an act of Congress approved
October 13, 1914, entitled, “ An act to supplement existing
laws against unlawful restraints and monopolies, and for
other purposes.”

That the methods and practices of the respondent herein-
above set forth, constitute unfair competition within the
meaning of section 5 of an act of Congress approved Sep-
tember 26, 1914, entitled, “ An act to create a IFederal Trade
Commission, to define its powers and duties, and for other
purposes.”

ORDER TU CEASE AND DESIKT,

_ The Federal Trade Commission having issued and served
its complaint herein wherein it is alleged, among other things,
that it had renson to believe that the above-named respondent,
Galena Signal Oil Co. * has been and is using unfair methods
O_f competition in interstate commerce in violation of the pro-
Visions of section 5 of an act of Congress approved Septem-
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ber 26, 1914, entitled ¢ An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other pur-
poses,”” and “ has violated and is violating the provisions of
sections 2 and 3 of the act of Congress, approved October 15,
1914, entitled * An act to supplement existing laws against
unlawful restraints and monopolies, and for other pur-
poses,’” and that a proceeding by it in respect of such alleged
violation of section 5 of the act of September 26, 1914, would
be to the interest of the publie, and fully stating its charges
in that respect, and the respondent having entered its appear-
ance by Frank L. Crawford, Esq., its attorney, and having
duly filed its answer, admitting certain of the allegations of
said complaint and denying certain others thereof, and con-
taining certain allegations as aflirmative defense; and the
Commission having_offered testimony in support of the
charges of smid complaint, and the respondent having rested
its case at the close of the Commission’s case and counsel for
both parties having waived the filing of briefs and hearings
of argument, and the Commission having duly considered
the record and being fully advised in the premises, and hav-
ing made and filed its report and findings as to the facts and
conclusions, which report, findings, and conclusions are
hereby referred to and made a part hercof: Now, therefore,

It is orderved, That respondent, Galena Signal Oil Co.,
shall forever cease and desist:

(1) From entering into or making any contract or con-
tracts with any railroad company wherein or whereby
such railroad company is permitted, allowed, or en-
abled to purchase from respondent the lubricating oils,
greases, and compounds sold by respondent at prices
lower than the prices offered and given by respondent
to other railroad companies purchasing the same grade
of products at the same period of time,

(2) From selling or offering to sell to any railroad
company the lubricating oils, greases, and compounds
sold by it at prices lower than those offered and given
to other railroad companies purchasing the same grade
of products at the same period of time,
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(3) From making or entering into any contract or
contracts with any railroad company wherein and
whereby the said respondent agrees to or does guarantee
to such railroad company that the cost of lubricating
said company’s locomotives, passenger cars, and freight
cars shall bear a smaller vatio to the actual cost at uni-
form invoice price than the ratio between the guaranteed
cost and actual cost at invoice price, in the case of other
ratlroad compunies purchasing the same grade of prod-
ucts from respondent.

(4) From directly or indirectly discriminating in
price between different purchasers of the same grade
of commodities sold by respondent, except that existing
contracts which are specifically shown in the schedule
atiached hereto shall not be affected by this paragraph
or by paragraph 2 hereof until they expire or may be
terminated by respondent, nor shall this paragraph nor
puragraphs 1 or 2 be construed as prohibiting the use of
a group of alternative plans for the purchase of com-
modities uniformly submitted to all prospective cus-
tomers and resulting in no unlawful dis riminations.

(») From making or entering into any contract or
contracts with any railroad company wherein or where-
by the said respondent agrees to or does gnarantee to
said railroad company, a maximum cost of lubrication
per thousand miles run, or u maximum cost of lobri-
cation based on any similar standard of measure, for

Jocomotives, passenger cars, and freight cars, in con-

sideration that the said railroad company shall purchase
and use exclusively the lubricating products sold by
respondent,

(6) From making or entering into any contract or
contracts with any railroad company wherein or where-
Ly the respondent agrees to or does guarantee to said
railrond company a specified cost of lubrication per
thousand miles run, or a specified cost of lubrication
based on any similar standard of measure. on the con-
dition, ngreement, or understanding that the said rail-
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road company shall not buy or use the goods, wares,
merchandise, or other commodities of a competitor or
competitors of the respondent.

(7) From continuing beyond the period at which any
contracts may be terminated by respondent on notice,
and from renewing or extending any such contracts
wherein or whereby it is provided that the railroad com-
panies severally making said contracts shall purchase

.and use exclusively the lubricating oils, greases, and

compounds sold by respondent.

(8) From doing anything having the same effect as
that resulting from the practices herein prohibited, and
by reason of which this order is made.

Provided, That nothing herein contained shall prevent
discrimination in price between purchasers of commodities
on account of differences in the grade, quality, or quantity
of the commodity sold, or that makes only due allowance for
difference in the cost of selling or transportation or dis-
crimination in price in the same or different communities
made in good faith to meet competition.

And it is further ordered,<That under and by virtue of
the authority conferred-on the Commission by paragraph B
of section 6 of an act of Congress, entitled “An act to
create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26,
1914, that the respondent, Galena Signal Oil Co., shall, within
60 days report in writing to the Federal Trade Commission,
fully setting forth the nature of the changes made in the
conduct of its business, with respect to the subject matter
involved in this order to cease and desist; and shall set forth
in such report, in complete detail, the plan or plans adopted
by respondent for the sale and distribution of its lubricating
oils, greases, and compounds,
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Nov. 17 39 | The Coca Cola Co......... Beverage sirup............; Espionage with respect to | Answer and stipulation.| Dismissed without preju-
competitors’ business se- dice; no public interest.
crets; refusal to seli to
dealers not agreeing not to
handle competitors’ prod-
ucts; resale price mainte-
nance; system of cumuta-
tive rebates or discounts
- calculated to cause dealers
to confine their purchases
largely or exclusively to
respondent’s products; ex-
chusive contracts.
Nov. 17 144 | Weyl-Zuckerman & Co...] Farm products and food- | Securing preferential treat- | Answer.......c.eeo..... No present public interest
: ! stuffs. ment in the [urnishing of appearing.
i freight cars by falsely rep-
i resentin% shipments for
; . war use by Government.
Nov. 17 145 { Conwlidated Rendering | The rendering business. ...| Pushing prices competitors’ |..... L [ SO Dismissed without preju-
Co., New Haven Ren- raw materials to prohibi- dice; no reason assigned.
dering Co., Atlantic tive figures. .
Packing Co.,and L. T.
Frisbie Co.
Nov. 17 198 | Closset & Devers, Inc....| Coffee.......... eeceeanan | Resale price maintenance...| Noanswer filed, or hear- | Charge not sustained.
Nov. 17 198 | National Grocery Co. Do.
Nov. 17 200 : The Rogers Co................doo oot Do.

The Rogers Co............

SASVD
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CASES IN WHICH ORDERS OF DISCONTINUANCE OR DISMISSAL HAVE BEEN ENTERLED-—Continued.

f | | o
Dates of ;| Docket . Answer, stipulation, or | Reasons for discontinuance
orders. | Nos. | Respondents. Commodities. ' Charges. toal. or dismissal.
i ! '
| '[
1819, | I
Nov. 17 201 Sc{xwabacher Bros. & Co., | Coffee. .. .. .cacicinannnn.n ! Ressle price maintensnce...| No aniwgrﬂled,or hear- | Charge not sustained.
ne. 1n ad.
Nov. 17 202 | Seattle Grocery Co...... .. .... [ 0 N 1 ..... [ T R SR (s S Do,
Nov. 17 203 | Washington Retail Groe ..o d00.moonoiooneononnnn - P SR PO A00cienemaaaaaaas Do.
cers’ & Merchants™ Asso- ; i
ciation. ! b i
Nov. 17 204 | Commonwealth Color & | Colors, chemicals, dye-' Bribery...... Cenaemsiacacaan Answer and trial........ Do.
Chemical Co. and Her- stuifs, and similar prod-
bert L. Wittnebel. ucis. : :
Nov. 17 201 | Vapo-Cresolene Co........ Proprietary medicine...... Resale price maintenance.. . Answer................. Do.
Nov. 17 249 | The Corcoran Manufac- | Automobile radiators......" Simuiation of competitor's |..... Lo [ T No reason assigned.
turing Co. ¢ product, s0 as 1o deceive
i purchasers.
Nov. 17 302 | North American Con- | Lumber and building | False representations as to |..... [ (Y Dismissed without prejudice:
struction Co. materials (cut and pre-, respondent’s and its com- respondent  discontinued
hared for standardized | petitors’ prices and prod- business.
ouses). i ucts. . .
Nov. 19 84 | Cutter MailChute Co..... Mail chutes and boxes.....) Selling belowcost........... Answerand trial .. ...... Practices of responden?
: shown by testimony not
[ prohibited by Federal
| i i Trade Act.
Nov. 24 130 Giltbert & Barker Manu- . Automatic measuring oil | Misrepresentingcompeti- | Answer.................| Noreasonsassigned.
facuuring Co. pumps, tanks, and other tors’ producis and prices
outfits, and patented thereof; bringing about
devices for the storage, and attempting to bring
handling, and automatic about cancellation of or-
measuring of oils, gaso- ders for competitors’ prod-
line, and other volatile uets; falserepresentations
liquids. by respondent’s agents
that they were also sgents
! of competitors; price dis-
H : crimination. . A
Nov. 24 136 American Oil Tank & |..... do....... eeenaeaeaan Bringingaboutandattempt-|..... do. . e New evidence.

Pump Co.

i ing to bring about cancel-
H . lation of orders for com-
petitors’ produets.

¢ oo

AT

I NOISSTININOD HAVUL TV

*|ENOIRID




Nov. 24
Nov. 24

Nov. 29

Dec. 31

Dec. 31

1920.
Jan. 29
Jan. 29

Feb. 5

Feb. 5
Mar. 3

I |
Webb-Jensen-Davis Co., |

i Inme. i products.
4
I
!

. V isigraph Typewriter |

8%

-

138 | Tclkheun Manufacturing '.....
139 l Guarantee Liquid Meas- i..... s 1 S, veveeennn

ure Co. |

American Mailing Device
Corporation.

Manufacturing Co.,

Inc. !

|

Louisvilie Soap Co., Inc.... Soa

A. Anagnostopulos, trad- Cofleeand tea

ing under the nameand tracts. .
?:tyle of Arabian Coffee ;
0,
Tokheim Oil Tank & | | Automatic measuring oil Enticing competitors’ em- Answer.................
Pump Co. pumps, tanks, and oLher ployees.
outfits,
devices for the storaee, i
handling,and automatic |
measuring of oils, gaso- |
line, and other volatile | i
lignids.
Jay Printing Ink Co., | Printine ink and kmdred Bribery...coceceecneeann eee. Answerand trial........
I ! pro jucts.

ne.
The Henry-Miller Foun- | Furnacecasings,gas rings,
dry Ca. and similar ﬂttmgs

Printing ink and kindred

Mail chutes and bozxes ...

i Typewriters

Guarantee against decline.._ ..... do.oeoinni
i Exclusive and tying con-  Noanswerortrial._.....

Bringing aboutand attempt-<..... do. . e,

ing to bring about cancel-
lation of orders for com-
petitors’ products; mis-,
representing competitors’

products. ' H
Bribery.... .. ..ol

.j Selling below cost

i
\
1

.{ System of cumulative re- Answer................. 1

bates or discounts calcu-
lated to cause dealers to
confine their purchases
largely or exclusively to -
respondent’s produets.

S_vstem of cumulative 'Te- © ANSWOr....ceeeaeneenn.-
bates or discounts calcu-
lated to cause dealers to
confine their purchases
largely or exclusively to'

re»pon lent’s produects. .

Do.

| Charge not sustained.

Practices of respondent
shown by testimony not
prohibited by Federal
Trade Act.

Respondent dissolved and

ceased to do business.

o

b

1723

=

15

Do. o
Respondent gone out of bus:- =4
ness: successor not indulg- 7
ing in practice complained X
of. >4
Charge not sustained. %

Do.

Interstate commerce not In-
volved

go¥



CASES IN WHICH ORDERS OF DISCONTINUANCE OR DISMINSAL HAVE BEEN ENTERED— Continued.

Dates o! Doc ket

Jates of | Dok Respondents. Commodities. Charges. Answer, s;'trliapllﬂatlon, or | Reasons o:or_d]:{c;gtmuance
- ‘ . .
| R
i

Mar. 25 126 | The Vaudeville Managers , Vauderille business....... Makmg‘ membership in Na- | Answer and trial........ Violation of Federal Trade
Protective Association, tional Vaudeville Artists Commission Act, or secs. 2,
The National Vaude condition precedent to 3, 7, and 3 of Clayton Act
ville Anists, Inc., The employment; circurnvent- do not appear.

United Booking O'ffices ing New York law linit-
(The B. F. KeithVaude- ing theatrical employment
ville Exchange), Vaue- agencies 10 5 per cent; re-
ville Collection J\gem ;{ quiring actors to advertise
E. F. Albee in publication owmned by
Scribner, M&cus Loew one of respondents; con-
Martin  Beck, B. spiring to make and pub-
Moss, and Sime Suver- i . lish black lists of actors
not in good standing.

Apr. 7 265 Buttcrick Co., Federal | Manufacture of paper | Resale price maintenance; {..... [ 1 S Dismissed, on Commission’s
Pubki ., Stand- dress patterns and pub- exc¢lusive and tying con- motion, "without prejudice
ard Fashion Co., But- hcauon of periodicals tracts. to right of Commission to
terick Pubhshmg and catalpgues describ- issue another complaint
and New Idea Pattern ing garments made there- with respect to same mat-
Co. from. ter, directed to such re-

' spondents as Commission
. may elect.
May 7 5 | TheShredded Wheat Co.. Shredded wheat biscuit...| Exclusive contract with i . .. L2 U D No reasons
only concern making ma-
chinery capable of manu-
facturingrespondent's
product, to prevent sail
concern manufacturing for
competitor; espionagze
upon business of competi
tor; misrepresenting qual-
ity of competitor’s prod-
aet; threatening custom-
ers of competitor; prosecu-
tion of vexatioussuit with

Y9+
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May 13

May 20

May 20

May 25

June 3

35

156

New England Bakery Co..

Standard Oil Co. of New
York and Magnolia Pe-
trolenm Co.

National Wire Wheel
Works, Ine.

Purity Preserving Co.
and R, J. Meguiar Co.

Rig:nrdm Luabricating

Bread................. aee

Petroleum produets. ......

Wire wheels for automo-
biles.

TomaloCatsSUP. ceveccrn-.-

Petroleum produets.......

¢

wide publicity; endeavor-
ing to prevent competitor
from securing advertising

space.

Giving free loaves to retail-
ers for distribution to cus-
tomers.

Acquisition of large amount
of stock in competing cor-
poraticn where the effect
may be to substantially
lessen competition or tend
to create a monopoly.

False representations as to
possession of certain pat-
ents,whereaspatentsonly
applied for.

Failure on part of one of re-
spondents to fill contracts
er sharp rise in price,
and offer by second re-
spondent. composed sub-
stantially of same officers,
directors, and stockhold-
ers, of catsup made by
first corporation’s plant,
and employecs at market
pricesin competition with
manufacturers in active
competition with first cor-
poration.

Leasing devices used in con-
nection with respondent’s
productsat anominal con-
sideration, under circum-
stances tending to cause
dealers to purchase re-
spondent’s produets large-
1y or exclusively.

Answer and stipulation.

Dismissed without prejudice;
no reasons assigned.

No reason assigned.

Advertisement published
but once, and promptly
discontinued upon notice.
Public interest not suffi-
cient to warrant order to
cease and desist.

Dismissed without prejudioe.

Practice abandoned.

*qASSTRNIA SESVO
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CASER IN WHICH ORDERS OF DISCONTINUANCE OR DISMISSAL HAVE BEEN ENTERED— Continued.

]
Docket
Nos.

Dateas o'I Respondentas. Commodities. Chargss. Answer, mﬁl“‘m’ or Reasom:or dmpon}mua.nce
June 8 31 | National Bizeuit Co......| Uneedabiscuits, and other | System of cumulative re- | Answer and trial........ Dismissed without prejudice
bakery products. bates or discounts caleu- to right of Commission to
lated to cause dealers to rule " against cumulative
coniine their purchases discount principle in ap-
largely or exclusively to plicationtoa different state
respondent’s  proiucts; of facts, it appearing that
price discrimminations; con- respondent confines its eal-
tracts for important ad- culations to periods not ex-
vertisingspace or displays, ceeding one month, so that
reserving right to cancel tbe tendency to create an
at end any month if ad- exclusive dealing relation-
vertisement of products of ship and restrict compe-
compelitors shown. . tition is negligible.

June 8 443 | David D. Levitt, doing | Fishingtackle,guns,rifles.|{ Simulation of firm name of | Answer and stipulation.| No reasons assigned.
businessunder the tradel ammunition. campin competitor.
name and style of The and outingsupplies,an
Sport 8hop. similar products. i .

June 14 514 | Albert H. Harman and | Agriculturaljournals...... Price discriminations (for | ANSWer...oeoeeeneaann.. Dismissed without prejudice.
Horace C. Klein, part- advertising space). | Interstate commerce not
ners,stylingthemselves i involved.
trhe Webb Publishing .

Co. ;
June 18 33 | American Radiator Co....' Radiators....cccececacans. System of cumulative re- |..... [+ 1, T, «..| Charges not sustained.

bates or discounts calcula-
ted 1o cause dealersto con-
fine their purchases large-
l¥ or exclusively to re-
spondent’s products.
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Arrexpix 1.

ACTS OF CONGRESS FROM WHICH THE COMMISSION
DERIVES ITS POWERS, WITH ANNOTATIONS.

FEDERAL TRADE COMMISSION ACT.!

[Approved Sept. 26, 1914.]

[PusLic—No. 203—63d CoNcress.]

[H. R. 15613.]

AN ACT To create a Federal Trade Commission, to define its powers and
dutles, and for other purposes,

Sec. 1. CREATION AND ESTABLISHMENT OF THE
COMMISSION.

Be it enacted by the Scnate and House of Representa-
tives of the United States of America in Congress as-
sembled, That a commission is hereby created and estab-
lished, to be known as the Federal Trade Commission
(hereinafter referred to as the commission), which shall

be composed of five commissioners, who shall be appointed siive cvmmis

* by the President, by and with the advice and consent of vointed by Presi
’ dent, by and with,

the Senate. Not more than three of the commissioners ete. -Not more
than three from

shall be members of the same political party. The ﬁ!‘stsnr{ne political
commissioners appointed shall continue in office for terms®

of three, four, five, six, and seven years, respectively,

from the date of the taking effect of this Act, the term of

———

! The annotations are from decisions handed down before July 1, 1920,
On petitions to review orders of the Commission, except in the Nulomoline,
Basio Products, and Maynard Coal Co. cases, in which injunctions were
%ought against the Commisslon, in the first to prevent the taking of cer-
tain testimony, and in the last two to prevent the requiring of certain
Feporty,

With respect to the petitions on decigions to review it should be
Doted that in the case of Beech-Nut Packing Co. v. Federal Trade Qommis-
don, 204 Fed. 885, decided adversely to the Commission, petition for
certlorari was granted by the United States Supreme Court June 1, 1920.

With respect to the Basic Products and Maynard Coal Co. cases, in-
Yolving the requiring of reports by the Commission under gection 8, under
the circumstances there concerned, it should be noted with respect to the
Eneral question involved, that after decislon in the case last referred to

467



468 ACTS ADMINISTERED BY COM MISSION.

Sec. 1. CREATION AND ESTABLISHMENT OF THE
COMMISSION—Continued.

each to be designated by the President, but their succes-

cegerm, seven gors shall be appointed for terms of seven years, except

that any person chosen to fill a vacancy shall be appointed

only for the unexpired term of the commissioner whom he

cordirman to be shall succeed. The commission shall choose a chairman

mission. from its own membership. No commissioner shall engage

Pursuit other j dness v i
burmeet otnerin any other business, vocation, or employment. Any

ited. N Jeal . , . s
Rimoval by COMMissioner may be removed by the Pre31.dent for in
President. efficiency, neglect of duty, or malfeasance in office. A

Vac . < . . . .
T o o vacancy in the commission shall not impair the right of

impair exercise

o pwers oy . the remaining commissioners to exercise all the powers of
rioners. the commission. .

Soaly udicially The commission shall have an official seal, which shall

notice
be judicially noticed.

See. 2. SALARIES. SECRETARY. OTHER EMPLOYEES.

EXPENSES OF THE COMMISSION. OFFICES,
e s raer* Skc. 2. That each commissioner shall receive a salary of
$10,000 a year, payable in the same manner as the salaries
of the judges of the courts of the United States. The
Appointment of commission shall appoint a secretary, who shall receive

secretary, Sal-

ary, $6,000. g galary of $5,000 a year, payable in like manner, and it

(on motfon for temporary Iinjunction restrainlng the Commlission from
requiring reports under section 8), a temporary injunction restraining
the Commission (rom requiring such reports wans secured from the Supreme
Court of the District of Columbia {n the cnse of Claire Murnace Co. et al.
v. Federal Trade Commission (June 10, 1920, No opinfon) ; that such
injunction also had the effect of staying certain mandamus proceedings
against two of the petitioners In the Claire Furnace case, theretofore
tnstituted by the Attorney General under sectlon 9, at the request of the
Commission, to compel the companjes in the two cases to file reports
previously demanded under section 6 (United Ktaies v. Bethlehem Steel
Co.. petition filed June 4, 1920, Eastern District of Pennsylvania, and
United States v. Republio Irom and Steel Oo., petition flled June 7, 1920,
District of New Jersey) ; that the answer of the Comminston in the Claire
Furnace ¢ase prayed in the alternative form that (1) the bill be dle-
missed ; that (2) the bill be dismissed as to the two petitioners above
referred to (the defendants in the twe mandamus proceedings); that
(8) the temporsry restraining order and preliminary i{njunction be modl-
fied o a8 to clearly exclude the prosecution of such mandamus pro-
ceedings by the Attorney General againat the two defendants; and that at
this writing (Sept. 20, 1920), neither the Maymard Coal case, Claird
Furnace cage, nor mandamus proceedings have been heard. In this gen-
eral connectlon (Injunctions sought to restraln the Commisslon from
proceeding under the act) reference should also be made to the case of
. C. Hurst & Non v. Federal Trade Commission (Sept. 20, 1020, D. C.
for B. D. of Va., before Judge Waddill, not yet reported), in which the
Court sustalned the constitutionality of the act and refused the Injunction.

In connection with the history in Congress of the Federal Trade Com-
mission Act, see address of I'resident Wilson delivered at a joint mession
on Jan, 20, 1914 (Congressional Record, vol. 51, pt. 3, pp. 1962--1864,




FEDERAL TRADE ACT. 469

shall have authority to employ and fix the compensation Other em-

ployees.  Salaries
of such attorneys, special experts, examiners, clerks, and fix! by Commis.
other employees as it may from time to time find neces-
sary for the proper performance of its duties and as may
be from time to time appropriated for by Congress.
With the exception of the secretary, a clerk to each Fxcept for sec.

retary, commis.

L . S SITN Y 3 . sioners’ clerks,
commissioner, the attor neys, and such hpe.(.ml exp'exts andsio o ot
examiners as the commission may from time to time find exverts and ex-

aniiners as Com-

necessary for the conduct of its work, all employees of the mission may find

N v, X necexsary, all em-
commission shall be a part of the classified civil service, ploves part of

and shall enter the service under such rules and regula-
tions as may be prescribed by the commission and by the
Civil Service Commission.
All of the expenses of the commission, including all Expenses of

connission al-

necessary expenses for transportation incurred by thelowed and paid

on presentalion
commissioners or by their employees under their orders,yf iemize v
in making any investigation, or upon oflicial business in
any other places than in the city of Washington, shall be
allowed and paid on the presentation of itemized vouch-
ers therefor approved by the commission.

Until otherwise provided by law, the commission may Oommission
may rent suitable

rent suitable offices for its use. offices.
The Auditor for the State and Other Departments shal]  Auditing of ac

receive and examine all accounts of expenditures of the
commission.

43q Coung., 2d scss.) ; report of Senator Summins from the Committee on In-
terstate Commerce on Control of Corporutions, Persony, and Firms engaged
In Interstate Commerce (Feb. 26, 1013, 62d Cong., 3d sess., Rept. No. 1326) 3
Hmrings on Iuterstate Trade Commission before Committee on Inter-
8tate und Foreign Commerce of the House, Jan. 30 to Feb, 16, 1914, sid
Cong,, 24 ress. ; Juterstate Trade, Hearings on Bilis relating to Trust Legis-
lation hetore Nenate Committee on Interstate Commerce, 2 vols,, 84d Cong.,
d sess.; report of Mr. Covington from the House Committee on Inter-

8tate and Forelgn Commerce on Interstate Trade Commission (Apr. 14,
1914, ¢4q Cong., 2d sess., Rept. No. 5:33) ; algo parts 2 and 8 of sald report
Presenting (he minority views respectively of Messrs. Stevens and Lafferty;
Teport of Senator Newlands from the Committec on Interstate Commerce
¢0 Federal Trade Commission (June 18, 1814, 63d Coug., 2d wuess,
Rept. No. n97) and debates and speeches, among oiliery, of Congress-
Rien Covington for (references to Congressional Record, 83d Cong., 24
Bess, yol, 5Hl), part 9, pp. 8840-8840; DUOGK; 14925-14933 (part 15y,
ickluson for, part 9, pp. 81898100 ; Mann against, part 16, pp. 14%39-

14940 Morgan, part 9, ¥854-8857, H003-9064, 14941-14943 (part 15);
Stmg for, 14940-14941; Stevens of N. H. for, 80038 (part 9); 14941
(part 15) ; Stevens of Minn. for, 88408853 (part 9) ; 14933--14938 (part
15) ; and of Senators Borah aguinst, 11186-11189 (part 11); 11282«
11287, 1129811302, 11600-11601 (part 12); Brandegee ugainst, 12217-
12218, 1222012222, 1220112262, 12410-12411, 12782-12804 (part 13),
13!03*13105, 1320913301 ; Clapp against, 1187211873 (part 12),
1306143065 (part 13), 1314812146, 1830118802 ; Cummins for, 11102
12;*7)6 (part 11), 11379-11380, 11447-11158 (part 12), 11528-11539,
8-12878 (part 18), 1201212024, 12087-12002, 13045-18052, 14768



470 ACTS ADMINISTERED BY COMMISSION.

Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE
COMMISSION. PROSECUTION OF INQUIRIES.

Bureau of Cor- \ 2 T, saranlizati leei
oy . Sec. 3. That upon the organization of the commission

sorbed by Comynd election of its chairman, the Bureau of Corporations
and the oflices of Commissioner and Deputy Commis-
sioner of Corporations shall cease to exist; and all pend-
ing investigations and proceedings of the Bureau of Cor-
porations shall be continued by the commission.

slopeea “ecords, Al clerks and employees of the said bureau shall be

rs, property, s Jep >
B oariations, transferred to and become clerks and employees of the

transferred 0 commission at their present grades and salaries. All
records, papers, and property of the said bureau shall
become records, papers, and property of the commission,
and all unexpended funds and appropriations for the use
and maintenance of the said bureau, including any allot-
ment already made to it by the Secretary of Commerce
from the contingent appropriation for the Department
of Commerce for the fiscal year nincteen hundred and
fifteen, or from the departmental printing fund for the
fiscal year nincteen hundred and fifteen, shall become
funds and appropriations available to be expended by

14770 (part 16); Hollis for, 11177-11180 (part 11), 12141-12149 (part
12), 12151-12182; Kenyon for, 13155--13100 (part 18) ; Lewis for,
11302-11807 (part 11), 12924129338 (part 13); Lippit against, 11111~
11112 (part 11), 1321013219 (part 18) ; Newlands for, 9830 (part 10),
10376-10378 (part 11), 11081-11101, 11106-11116, 11504-11507 (part
12) ; Pomerene for, 12870-12878 (part 13), 12993-12996, 13102--13103;
Reed against, 11112-11118 (part 11), 11874-11876 (part 12), 12022-
12029, 12150-12161, 12639-126501 (part 13), 12033-12030, 1322413234,
14787-14791 (part 15) : Robinxon for, 11107 (part 11), 11228112323
Saulsbury for, 11183, 11501-11584 (part 12); Shlelds againat, 13050-
18061 (part 13), 18146-13148; Sutherland agalnst, 11601-11804 (part
12), 12805--12817 (part 13), 1285512862, 120R0-12086, 13055.-13056,
18109-13111; Thomas against, 11181-~11185 (part 11), 11598-11600
(part 12), 12862-12869 (part 13), 12078-120%0; Townsend against,
1187011872 (part 12) ; and Walsh for, 13052--13054 (part 13).

Nee also letters from the Interstate Cominerce Commisaton to the
Chairman of the Comumittee on Interstate (Commerce, submitting certain
Buggestions to the Bill creating an Interstate Trade Commisnion, the flrst
being & letter from Hon. C. A. Prouty dated Apr. 9, 1014 (printed for
the use of the Committee on Interstate Commerce, 63d Cong., 2d sess.) s
Letter from the Commissioner of Corporatfons to the Chalrman of the
Committee on Interstate Commerce, transmitting ecertain suggestions
relative to the Bill (H. R, 15813) to create a Ioderal Trade Commisgion,
first letter dated July 8, 1914 (printed for the use of the Committee off
Interntate Commerce, 63d Cong., 2d sess.) ; RBrief by the Bureau of Cor
porations, relative to HSection 5 of the Bill (JI. R. 15813) to create 8
Federal Trade Commission, dated Aug. 20, 1914 (printed for the usé
of the (‘'ommittee on Interstate Commerce, 634 Cong., 2d gess.) ; Hrief bY
George Rublee relative to the Court Review In the Bill (H. R. 15613) to
create a Federal Trade Commitnston, dated Ang. 25, 1914 (printed for the
use of the Committee on Interstate Commerce, 84d Cong., 2d yess,) ; ap
dissenting opinton of Justice Brandeis in Federal Trade Coummisaion V-
@rats, 2838 U. 8. 421, 429442 (p. 564 at pp. 570-579 of this volume).
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the commission in the exercise of the powers, authority,
and duties conferred on it by this Act.

The principal office of the commission shall be in the, Friiesl ofice
city of Washington, but it may meet and exercise all itshu! Gommision
powers at any other place. The commission may, by one *here.
or more of its members, or by such examiners as it may My prosecute
designate, prosecute any inquiry necessary to its duties g’t‘f:m}“ sited
in any part of the United States.

Sec. 4. DEFINITIONS.
Skc. 4. That the words defined in this section shall
have the following meaning when found in this Act, to
wit:
“Commerce ” means commerce among the several *Commerce”
States or with foreign nations, or in any Territory of
the United States or in the District of Columbia, or be-
tween any such Territory and another, or between any
such Territory and any State or foreign nation, or be-
tween the District of Columbia and any State or Terri-
tory or foreign nation.
“ Corporation ” means any company or association in- *“Corporation.”
corporated or unincorporated, which is organized to carry
on husiness for profit and has shares of capital or capital
stock, and any company or association, incorporated or
unincorporated, without shares of capital or capital stock,
except partnerships, which is organized to carry on busi-
hess for its own profit or that of its members.
“ Documentary evidence ” means all documents, papers. evidoorumentary
and correspondence in existence at and after the passage
of this Act.
“Acts to regulate commerce” means the Act entitled late s to regu-
“An Act to regulate commerce,” approved February four-
teenth, cighteen hundred and cighty-seven, and all Acts
amendatory thereof and supplementary thereto.
“Antitrust acts” means the Act entitled “An Act to
brotect trade and commerce against unlawful restraints
and monopolies,” approved July second, eighteen hun-
dred gnd ninety; -nlso the sections seventy-three to
Seventy-seven, inclusive, of an Act entitled “An Act to
reduyee taxation, to provide revenue for the Government,
and for other purposes.” approved August twenty-
Seventh, eighteen hundred and ninety-four; and also the
¢t entitled “An Act to amend sections seventy-three and
Seventy-six of the Act of A ugust twenty-seventh, eighteen

“.A.ntitrun



472 ACTS ADMINISTERED BY COMMISSION,

Sec. 4. DEFINITIONS—Continued. ,
hundred and ninety-four, entitled ‘An Act to reduce taxa-
tion, to provide revenue for the Government, and for
other purposes,’” approved February twelfth, nineteen

. hundred and thirteen.

Sec. 5, UNFAIR COMPETITION. COMPLAINTS, FIND-
INGS, AND ORDERS OF COMMISSION. APPEALS.
SERVICE.

Unfair methods  Spe. 5. That unfair methods of competition in com-

unlawful.
merce are hereby declared unlawful.

Commisgion to . . .
prevent. Banks Lhe commission is hereby empowered and directed to

e ereepted | prevent persons, partnerships, or corporations, except
banks, and common carriers subject to the Acts to regu-
late commerce, from using unfair methods of competition
in commnerce.

Commission to  Whanever the commission shall have reason to believe

ismue complaint

4 untfairy Q ar <hi . H o
Wl e asthat any such person, partnership, or corporation has

to publie inter- hoen or is using any unfair method of competition in
commerce, and if it shall appear to the commission that

a proceeding by it in respect thereof would be to the in-

on T?ﬁ"e‘:’.:":?f:':ﬁ t‘erest of‘ the })l{blic, it shall iss.ue and serye upon su(.'.h p(?,r-‘
Pearing. son, partnership, or corporation a complaint stating its
charges in that respect, and containing a notice of a

hearing upon a day and at a place therein fixed at least

thirty days after the service of said complaint. The per-

e i sON, partnership, or corporation so complained of shall
pear aud s haye the right to appear at the place and time so fixed
and show cause why an order should not be entered by

the commission requiring such person, partnership, or
corporation to cease and desist from the violation of the
jomtervention » law so charged in said complaint. Any person, partner-
Jiion and good ghip or corporation may make application, and upon
good cause shown may be allowed by the commission, to

intervene and appear in said proceeding by counsel or in

(Jestimony o person. The testimony in any such proceeding shall .bb‘
writing and fled. peduced to writing and filed in the office of the commis-
sion. If upon such hearing the commission shall be of.

1t method pro- the opinion that the method of competition in question 8

hibited, Commis-

sion te make prohibited by this Act, it shall make a report in writing

stating Andings, in which it shall state its findings as to the facts, and shall

and to iwsue and

serve orler to jggue and cause to be served on such person, partnerships

cense and desist

on respondent. o eorporation an order requiring such person, partner-
ship, or corporation to cease and desist from using such
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method of competition. Until a transcript of the record  Mrdifeaton ox

in such hearing shall have been filed in a circuit court of {h¢, Commission
appeals of the United States, as hereinafter provided, the
commission may at any time, upon such notice and in such
manner as it shall deem proper, modify or set aside, in
whole or in part, any report or any order made or issued
by it under this section.

If such person, partnership, or corporation fails or Disbedience of

. order.  Applica.
neglects to obey such order of the cominission while thetion to Circuit

Court of Appeals
same is in effect, the commission may apply to the cir-by Commission.
cuit court of appeals of the United States, within any
circuit where the method of competition in question was
used or where such person, partnership, or corporation
resides or carries on business, for the enforcement of
its order, and shall certify and file with its applica-
tion a transcript of the entire record in the proceeding,
including all the testimony taken and the report and
order of the commission. Upon such filing of the appli- ASt 22 2

ourt. Notice to

cation and transcript the court shall cause notice thereof [F2ordesst  be

to be served upon such person, partnership, or corpora- Joitying, or set-
tion and thereupon shall have jurisdiction of the proceed- msion's order.
ing and of the question determined therein, and shall /

have power to make and enter upon the pleadings, testi-

Mmony, and proceedings set forth in such transcript a de-

cree affirming, modifying, or setting aside the order of the
Commission. The findings of the commission as to the  Qommimions

ndings. Conclu-

fa i i ; Jusive. sive it rted
cts, if supported by testimony, shall be conclusive. e o upbo

If either party shall apply to the court for leave to adduce 1ntroduction of
additional evidence, and shall show to the satisfaction23dtioml evi-

dence, if reason-
of the court that such additional evidence is material and il oo s
that there were reasonable grounds for the failure totheretrere
adduce such evidence in the proceeding before the com-
Mission, the court may order such additional evidence porhy b airken
to be taken before the commission and to be adduced upon *on.
tl}: hearing in such manner and upon such terms and con-

111 0 Teot Commission
i by e o, Th ol St
ﬁndings ‘by reason of fixe nddition.nl evi(’ience 50 takén of, Tn there

, s ,
and it shall file such modified or new findings, which, if
Supported by testimony, shall be conclusive, and its recom-
me{ldation, if any, for the modification or setting aside
°f_1ts original order, with the return of such additional dgment and
vidence. The judgment and decree of the court shal] be decree subject to

review upou cer-

Tal, except that the same shall be subject to review by tgrat, but other.
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Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND-
INGS, AND ORDERS OF COMMISSION. APPEALS.
SERVICE—Continued. .
the Supreme Court upon certiorari as provided in section
two hundred and forty of the Judicial Code.
Petitlon by re- Any party required by such order of the commission to

spondent to re- . . .
view order tooeage and desist from using such method of competition

cease and desist.
may obtain a review of such order in said circuit court
of appeals by filing in the court a written petition pray-
ing that the order of the commission be sct aside. A copy
oS e merved of such petition shall be forthwith served upon the com-
mission, and thereupon the commission forthwith shall
certify and file in the court a transcript of the record as
hereinbefore provided. Upon the filing of the transcript
Jurladiction ofthe court shall have the same jurisdiction to affirm, set

Court of Appeals

same as on appli- 3 : . .. .
S o . aside, or modify the order of the commission as in the case

mission,and Com of an application by the commission for the enforcement
similarly conclu- of jts order, and the findings of the commission as to the
facts, if supported by testimony, shall in like manner be
conclusive.
lortsdiction of  The jurisdiction of the circuit court of appeals of the
United States to enforce, set aside, or modify orders of
the commission shall be exclusive.
p roceeding e Such proceedings in the circuit court of appeals shgu
over other caser. hg given precedence over other cases pending therein,
and shall be in every way expedited. No order of the
commission or judgment of the court to enforce the same
Mabntty ander shall in any wise relieve or absolve any person, partner-
affected. ship, or corporation from any liability under the antitrust
acts. )
o Service of Com- Complaints,.orders, and other processes of the commis--
plaints, orders, sion under this section may be served by anyone d.ul}7
esuen, authorized by the commission, either (a) by delivering
Periomal; g copy thereof to the person to be served, or to a member
of the partnership to be served, or to the president, se¢-
retary, or other executive officer or a director of the cor~
plitc:fzgcgu;{ poration to 'be served; or (b) by leaving a copy thereo
ness ; and at the principal office or place of business of such persops
By registered partnership, or corporation; or (c¢) by registering an
mail mailing a copy thereof addressed to such person, part:
nership, or corporation at his or its principal office 0F
pYerited return plncg of business. ’Ithe verified return by the person 80
ing, and returnserving said complaint, order, or other process settin®
post-office receipt, . R
broot of service, forth the manner of said service shall be proof of the

same, and the return post-office receipt for said complaint’
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or.der, or other process registered and mailed as afore-
said shall be proof of the service of the same.

“UNFAIR METHODS OF COMPETITION.”

L ““The petitioner urges that the
declaration of section 5 must be
held void for indefiniteness unless
the words ‘unfair methods of com-
Petition’ be construed to embrace
ho more than acts which, on Sep-
tember 26, 1914, when Concress
8poke, were identifiable as acts of
unfair trade then coudemned by
the common law as expressed in
prior cases. But the phrase is no
more indefinite than ‘due process
of law’ * * * If the expres-
sion ‘unfair methods of competi-
tion’ is too uncertain for use, then
under the same condemnation
would fall the innumerable stat-
utes’ which predicaty rights and
prohibitions upon ‘unsound mind,’
‘undue influence,” ‘unfaithful-
hess,” ‘unfair use,’ ‘unfit for culti-
vation,” ‘unreasonable rate,’ ‘un-
fust discrimination,’ aud the like.
Thisstatute is remedial, and orders
to desist are civil; but even in
criminal law convictions are up-
held on statutory prohibitions of
‘rehates or concessions’ or of
‘schemes to defraud,’ without any
schedule of acts or specific defini-
tion of forbidden canduct, thus
leaving the courts free to condemn
hew and ingenious ways that were
Unknown when the statutes were
énacted. Why? Because the
§9neral ideas of ‘dishonesty’ and
fraud’ are so well, widely, and
Uniformly understood that the gen-
erel torm ‘rebates or concessions’
8nd ‘schomes to defraud’ are
Sufficiently accurate measures of
Conduct.”” Baker, J., in Sears,
Roebuck & Co. v. Federal Trade
Commission, April 29, 1919, 258
Fed. 307, 310, 311. (See case in
this vol,, p. 636, at p. 541.)

2. “‘It seems to us that unfair
Methods of competition between

individuals are not contemplaied
by the Act. Congress could not
have intended to submit to the de-
termination of the Commission
such questions a8 whether a per-
son, partnership, or corporation
had treated or bribed the em-
ployees of a competitor for the pur-
pose of inducing them to betray
their employer. We think the
unfair methods, though not re-
stricted to such as violate the Anti-
trust Acts, must he at least such as
are unfair to the public generally.
It seems to us that section 5 is
intended to provide a method of
preventing practices unfair to the
general public, and very particu-
larly such as if not prevented will
grow 80 large as to lessen competi-
tion and create monopolies in
violation of the Antitrust Acts.
Such & preliminary inquiry and
determination constitutes a most
important supplement in carrying
on the public policy which those
acts are intended to vindicate,
* * »

3. ‘‘No authority isgiven to any
individual to present his griev-
ances and the commission is to
interpose only in the interest of
the public. * * *

4. ‘‘Counsel for the commisscion

calls our attention to the opinion .

of the Circuit Court of Appeals for
the Seventh Circuit, not yet re-
ported, Sears, Roebuck & Co.,
petitioners, against Federal Trade
(Commission, respondent. The
practice there prohibited as unfair
was extensive advertising con-
taining false and misleading state-
ments calculated to deceive all
purchasers and to discredit all
competitors. It was clearly a
method unfair to the public gen-
erally.” Ward, J., in Federal
Trade Commission v. Gratz, May

475
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ANNOTATIONS, Sec. 5—Continued.

“UNFAIR METHODS OF COMPETITION”—Con.

14, 1919, 258 Ted. 314, 316, 317.
(See case in this vol., p. 545, at pp.
548, 549,

5. '‘In my opinion, Congress
had in mind, in this legislation,
the prevention of acts which
amount to unfair competition at
their very inception. In this
manner the anti-trust law was
supplemented. To make success-
ful either a criminal prosecution
or other liability under the Clay-
ton Act, it is necessary to find that
8 trust or monopoly is created
which restrains trade. One act
which may be an act of unfair
competition may, of itself, restrain
trade and may do damage to a
complainant. The Federal Trade
Commission Act was intended to
reach such an unfair business
method where the antitrust law
could not do so. Of course, if all
unfair acts were dealt with by the
Federal Trade Commission, there
would be no monopoly or trust
created. It was intended by sec-
tion 5 of the act to prevent prac-
tices or methods of businese unfair
to the public which, if not pre-
vented, would grow and create
monopolies, and thus restrain trade
and lessen competition.”” Manton,
J., concurring in Beechnut Packing
Co. v. Federal Trade Commission,

. February 26, 1920, 264 Fed. 885,

890. (See case in this vol., p. b56,
at p. 562.)

6. “The words ‘unfair method
of competition’ are not defined by
the statiite and their exact mean-
ing is in dispute. It is for the
courts, not the commission, ulti-
mately to determine as a matter
of law what they include. They
are clearly inapplicable to prac-
tices never heretofore regarded
as opposed to good morals because
characterized by deception, bad
faith, fraud, or oppression, or as

against public policy because of
their dangerous tendency unduly
to hinder competition or create
monopoly. The Act was certainly
not intended to fetter free and fair
competition as commonly under-
stood and practiced by honorable
opponents in trade.’”’ McRey-
nolds, J., in Federal Trade Com-
mission v. Gratz, June 7, 1920,
253 U. §., 421, 427, 40 Sup. Ct.
b72, 575. (See case in this vol.,
p. 564, at p. 569.)

7. “Instead of undertaking to
define what practices should be
deemed uniair, as had heen done
in earlier legislation, the Act left
the determination to the commis-
sion. Experience with existing
laws had taught that definition,
being necessarily rigid, would
prove embarrassing and, if rigor-
ously applied, might involve great
hardship. Methods of competi-
tion which would be unfair in one
industry, under certain circum-
stances, might, when adopted in
another industry, or even in the
same industry under different cir-
cumstances, be entirely unobjec-
tionable. Furthermore, an cnu-
meration, however comprehensive,
of existing methods of unfair com-
petition must necessarily soon

prove incomplete, as with new con- -

ditions eonstantly arising novel un-
fair methods would be devised and
developed. * * * Recognizing
that the question whether 2
method of competitive practice
was unfair would ordinarily de-
pend upon special facts, Congress
imposed upon the commission the
duty of finding the facts; and it
declared that findings of fact &V
made (if duly supported by evi-
dence) were to be taken as final.
The question of whether the meth-
od of competition pursued could:
on those facts, reasonably be held
by the commission to constitute
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an unfair method of competition,
being a question of law, was nec-
csgarily left open to review by the
court.”” Brandeis, J., dissenting
in Federal Trade Commission V.
Gratz, June 7, 1920, 253 U. S., 421,
436, 437, 40 Sup. Ct. 572, 578. (See
cage in this vol., p. 564, at pp. 575,
576.)

8. “The reason assigned by the
Circuit Court of Appeals for so
holding [that the order of the com-
Mission must be set aside, because
the commission was ‘without au-
thority to determine the merita of
8pecific individual grievances’)
was that the evidence failed to
show that the practice complained
of (although acted on in individual
cases by respondents) had become
their ‘general practice.” But the
Power of the Iederal Trade Com-
Mmission to prohibit an unfair
Imethod of competition found to
have heen used is not limited to
cases where the practice bad be-
come general. What section 5
declares unlawful is not unfair
competition. That had heen un-
awful before. What that section
made unlawful were ‘unfair meth-
ods of competition’; that is, the
method or means by which an
unfair end might be accomplished.
The commission was directed to
act, if jt had reason to believe
that an ‘unfair method of compe-
tition in commerce has been, or
18 heing used.’ The purpose of
Congress was to prevent any umn-
fair method which may have been
Used by any concern in competi-
Hon from becoming its general
Practice. 1t was only by stopping
48 uge hefore it became a general
- Practice, that the apprehended
®ffect of an unfair method in sup-
Pressing competition by destroy-
Ing rivals could he averted.”
Brandeis, J., dissenting in Federal
Commission v, Gralz, June 7,
1920, 253 U. s. 421, 441, 40 Sup.
Ct.572,579. (See case in this vol.,
P- 864, at pp. 578, 679.)

PRACTICES IN PARTICULAR CASES-—-REPRESEN-
TATIONS CALCULATED TO DECEIVE.

9. “In the second paragraph of
the order petitioner is commanded
to cease selling sugar below cost.
We find in the statute no intent
on the part of Congress, even if it
has the power, to restrain an owner
of property from selling it at any
price that is acceptable to him, or
from giving it away. But mani-
festly in making such a sale or gift
the owner may put forward repre-
sentations and commit acts which
have a capacity or a tendency to
injure or to discredit competitors
and to deceive purchasers as to the
real character of the transaction,
That paragraph should therefore
be modified by adding to it ‘by
means of or in connection with the
representations prohibited in the
first paragraph of this order, or
eimilar representations’ ’’. Baker,
J.. modifying as above, but other-
wise aflirming Commission’s order
inl F. T. C. 163, Sears Roebuck &
Co. v. Federal Trade Commission,
April 29, 1919, 258 Fed. 307, 312.
(See case in this vol., p. 538, at p.
542.)

PRACTICES IN PARTICULAR CASES—FULL
LINE FORCING.

10. “That the commission did
not find sufficient proof to sustain
the second count in the complaint,
viz, that the method of the re-
spondent found to be unfair vio-
lated section 3 of the Act of October
16, 1914, known as the Clayton
Act, which makes unfair any con-
dition, agreement, or understand-
ing that may lessen competition or
tend to create a monopoly shows
that the method found to be un-
fair must have been unfair in cer-
tain individual transactions. And
we discover no evidence to support
the finding in paragraph 2, that
the respondents ‘adopted and
precticed the policy of refusing to
sellsteel ties to thosemerchantsand
dealers who wished to buy them

477
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ANNOTATIONS, Sec. 5—Continued.

PRACTICES IN PARTICULAR CASES—FULL LINE

FORCING—Continued.
from them unless such merchants
and dealers would also buy from
them acorrespondingamountof jute
bagging.” It is the natural and
prevailing custom in the trade to
sell ties and bagging together, just
a8 one witness testified it is to sell
cups and saucers together. Such
evidence as there is of a refusal to
sell is a refusal to sell at all to cer-
tain persons with whom the re-
spondents had previous unsatis-
factory relations and a refusal to
sell ties without bagging at the
opening of the market in 1916 and
1917 when there was fear that
owing to scarcity of ties and the
prospect of large crops, the mar-
keting of the cotton crop might be
endangered by speculators creat-
ing a corner in ties.” Ward, J.,
reversing Commission’s order in
1F.T.C.249. Federal Trade Com-
mission v. Gralz, 2568 Fed. 814, 317.
(See case in this vol., p. 546, at pp.
548, 549.)

11. ““The complaint contains no
intimation that Warren, Jones &
Gratz did not properly obtain their
ties and bagging as merchants usu-
ally do; the amount controlled by
them is not stated, nor is it alleged
that they held a monopoly of
pither ties or bagging or had abil-
ity, purpose, or intent to acquire
one. So far as appears, acting in-
dependently, they undertook to
eell their lawfully acquired prop-
erty in the ordinary course, with-
out deception, misrepresentation,
or oppression, and at fair prices, to
purchasers willing to take it upon
terms openly announced.

12. “Nothing is alleged which
would justify the conclusion that
the public suffered injury or that
competitors had reasonable ground
for complaint. All question of
monopoly or combination being
eut of the way, a private merchant,

acting with entire good faith, may
properly refuse to sell except in
conjunction, such closely associ-
ated articles as ties and bagging.
If real competition is to continue,
the right of the individual to exer-
cise reasonable discretion in re-
spect of his own business methods
must be preserved. Uniled
States v. Colgate, 250 U. S. 300;
United States v. A. Schrader’s Son,
Ine. (Mar. 1, 1920), 252 U. S. 85.

13. “The first count of the com-
plaint fails to show any unfair
method of competition practiced
by respondents and the order
based thereon was improvident.”
McReynolds, J., affirming decision
of lower court, in Federal Trade
Commassion v. Gratz, June 7, 1920,
253 U. 8., 421, 428, 40 Sup. Ct.
572, 576. (See cage in this vol., p.
564, at p. 570.)

Brandeis, J. dissenting, at pp-
438-441. (See case in this vol.,
p. 564, at pp. 576-578.)

14. “‘It is obvious that the im-
position of such a condition {that
the purchaser of ties must also
purchase bagging] is not neces-
sarily and universally an unfair
method, but that it may be such
under some circumstances 18
equally clear. Under the ususl
conditions of competitive trade
the practice might be wholly un-
objectionable. But the history of
combinations has shown that what
one may do with impunity may
have intolerable resulta when
done by several in cooperation:
Similarly what approximately
equal individual traders may do
in honorable rivalry may result in
grave injustice and public in-
jury if done by a great corpord
tion in a part.lcuhr field of busi-
ness which it is able to dominate:
In other words, a method of com”
petition fair among equals m8Y




FEDERAL TRADE ACT.

be very unfair if applied where

there is inequality of resources.
* % *

15. ““The following facts found
by the commission and which the
Circuit Court of Appeals held were
supported by sufficient evidence,
show that the conditions in the
cotton, tie and bagging trade
were in 1918 such that the Fed-
eral Trade Commission could
reagonably find that the tying
clause here in question was an
unfair method of competition.
* % * By virtue of their sell-
ing agency for the Carnegie Co.,
Warren, Jones & Gratz held a
dominating and controlling posi-
tion in the sale and distribution
of cotton ties in the entire cotton-
growing section of the country
and thereby it was in a position
to force would-be purchasera of
ties to also buy from them bagging
manufactured by the American
Manufacturing Co. A great many
merchants, jobbers, and dealers in
bagging and ties throughout the
cotton-growing States were many
times unable to procure ties from
any other firm than Warren,
Jones & Gratz. In many in-
stances Warren, Jones & Gratz
Yefuged to sell ties unless the pur-
chager would also buy from them
8 corresponding amount of bag-
ging, and such purchasers were
oftentimes compelled to buy from
them bagging manufactured by
the American Manufacturing Co.
10 order to procure a sufficient
8upply of steel ties.

16. “These are conditions closely
feaembl'mg those under which
‘tull line forcing,’ ‘exclusive deal-
ing requirements,’ or ‘shutting off
- Materials, supplies, or machines

m  competitors’—well-known
Methods of competition—have

%n held to be unfair when

Practiced by concerns holding

- 3 P!‘ﬁgondermt position in the
&

PRACTICES IN PARTICULAR CASES—FREE
GOODS AS AN INDUCEMENT TO PURCHASE

17. Commission’s order in Ward
Boking Co. case, 1 F. T. C. 388, |
reversed in Ward Baking Co. v.'
Federal Trade Commission, Feb-
ruary 26, 1920, 264 Fed. 330, on
ground that interstate commerce
not involved. See digest of case,
infra, pars. 25, 26. (See case at
Pp. 550-552 of this vol.)

PRACTICES IN PARTICULAR CASES—GRATUITIES
TO CUSTOMERS TO INDUCE PURCHASES.

18. Where the commission found
that respondent had been ‘‘lav-
ishly giving gratuitiés such as
luncheons, cigars, meals, theater
tickets, and entertainment to
employees of customers asan in-
ducement to influence their em-
ployers to purchase or to contract
to purchase from the said respond-
ent” its various products, with-
out other consideration therefor,
and held such methods of com-
petition unfair and in violation
of section 5, and the Court, ex-
amining the evidence to see
whether the Commission’s find-
ings were supported by the testi-
mony or not, found ‘‘that the
officers of the company in the
year 1918 did entertain at the
company’s expense both custom-
ers and employees of customers;
and that the salesmen down to
May 1 were employed on a salary
or on a salary and commission
basis and were allowed to charge
in their monthly accounts rea-
sonable lump sums for entertain-
ment. After May 1 they were on
# commission basis only, and any
entertainment given by them waa
given at their own expense,”
a charge in the complaint of giv-
ing valuable presente and sums of
money having been abandoned
by the Commission, held, in New
Jersey Asbestos Co. v. Federal
Trade Commission, February 6,
1920, 264 Fed. 509, reversing the
orderof the Commission in 1 F.T.Q.
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PRACTICES N PARTICULAR CASES—GRATUITIES
TO CUSTOMERS TO INDUCE PURCHASES—Con.

472 on the basis of the decision of
the lower court in the Gratz case
(see pp. 545-549 of thie vol.), that
the matter was one not so affecting
the public as to be within the
jurisdiction of the Commission.
(See case at pp. b53-566 of
this vol.)

PRACTICES IN PARTICULAR CASES—RESALE
PRICE MAINTENANCE.

19. Where it appeared, among
other things, that respondent
adopted aresale price maintenance
policy by advising those with
whom it dealt, that it would not
sell to any one failing to observe
the resale prices suggested by it,
or to any dealer in its chain of
distribution selling to a distributor
failing to observe suggested resale
prices, but where it did not appear
that there were any express con-
tracts between the respondent and
any of its distributors, held, in
Beechnut Packing Co. v. Federal
Trade Commission, Feb. 26, 1920,
264 Fed.885 (pp.556-564 of this vol-
ume) reversing the Commission’s
order in the Beechnut Packing Co.
case, 1. F. T. C. 518, that the Com-
misgion’s conclusions that the
mothods of competition in the case
in question were unfair, could not
be sustained in the face of the
decision in United States v. Colgate
Co., 260 U. 8. 300.!

ADMIMISTRATION.

20. ““On the face of this statute
the legislative intent is apparent.
Commissioners are not required to
aver and prove that any competi-
tor has been damaged or that any
purchaser has heen deceived.
The commissioners, representing

the Government as parens patriae,
are to exercise their common
sense, as informed by thoir knowl-
edge of the goneral idea of unfair
trade at common law, and stop all
those trade practices that have &
capacity or a tendency to injure
competitors directly or through
deception of purchasers, quite
irrespective of whether the specific
practices in question have yet
been denounced in common-law
cases. But the restraining order
of the commissioners is merely
provisional. The traderis entitled
to his day in court, and then the
same principles and tests that
have been applied under the com-
mon law or under statutes of the
kind hereinbefore recited, are
expected by Congress to control.”
Baker, J., in Sears Roebuck & Co.
v. Federal Trade Commission, April
29, 1919, 258 Fed. 307, 311. (See
cage in this vol., p. 536, at p. 541.)

21. ‘¢ * * * thoactundertook
to preserve competition through
supervisory action of the commis-
gion. The potency of accom-
plished facts had already been
demonstrated. The task of the
commission was to protect com-
petitive business {rom further in-
roads by monopoly. It was to be
ever vigilant. If it discovered
that any business concern had
used any practice which would be
likely to result in public injury—
because in its nature it would ten
to aid or develop into a restraint
of trade—the commission W88
directed to intervene before any
act should be done or conditio?
arise violative of the anti-trust act-
And it should do this by filing #
complaint with & view to a thol"
ough investigation; and, if need
be, theissue of an order, Itsactio®

1 But sec United States v. Schrader's Som, Inc., Mar. 1, 1920, 262 U. &
%, distinguishing Colgate case from Dr, Miles's Medical Co. case.
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was to be prophylactic. Tts pur-
pose in respoct to restraint of
trade was preventive of diseased
conditions, not cure.”” Brandeis,
J., dissenting in Federal Trade Com-
mission V. Gralz, June 7, 1920,
253 U. S. 421, 435, 40 Sup. Ct.
572, 577 (sce case in this vol., p.
564, at p. 574).
CONSTITUTIONALITT.

22. “But such a construction of
gection 5 [one not construing the
words “‘ unfair methods of com peti-
tion” to embrace no more than
acts which, on September 26, 1914,
when Congress spoke, were identi-
fiable as acts of unfair trade then
condemned by the common law
as expressed in prior cases] accord-
ing to petitioner’s urge, brings
about an unconstitutional delega-
tion of legislative and judicial
power to the commission. Grants
of similar authority to administra-
tive officers and bodies have not
been found repugnant to the
Constitution. [Citing cases.]

23. ““With the increasing com-
plexity of human activities many
situations arise where govern-
mental control can be secured
only by the ‘board’ or ‘commission’
form of legislation. In such in-
stances Congress declares the pub-
lic policy, fixes the general prin-
ciples that are to contrel, and
charges the administrative body
with the duty of ascertaining
within particular fields from time
to time the facts which bring into
play the principles established by
Congress. Though the action of
the commission in finding the facts
and declaring them to be specific
offenses of tho character embraced
within the general definition by
Congress may be deemed to be
quasi legislative, it is only so in
the sense that it converts the ac-
tual legislation from a static into
& dypamic condition. But the
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converter is not the electricity.
And though the action of the com-
misgion in ordering desistance
may be counted quasi judicial on
account of its form, with respect
to power it is not judicial, because
a judicial determination is only
that which is embodied in a judg-
ment or decree of a court and en-
forceable by execution or other
writ of the court.”” Baker,J., in
Sears Roebuck & Co. v. Federal
Trade Commission, April 26, 1919,
258 Fed. 307, 811. (See case in
this vol., p. 536, at p. 542.).

“TO THE INTEREST OF THE PUBLIC™—ISSUANCE
OF ORDERS AFTER PRACTICE ABANDONED.

24. “Petitioner insists that the
injunctional order was improvi-
dently issued because, before the
complaint was filed and the hear-
ing had, petitioner had discon-
tinued the methods in question
and, asstated in its answer, had no
intention of resuming them. For
example, no sugar offers of the
character assailed were made after
August, 1917. But respondent
was required to find from all the
evidence before it what was the
real nature of petitioner’s attitude.
It was permissible for respondent
to take judicial notice of the Gov-
ernment’s war-time control of
sugar sales and consumption. It
was also proper to note that peti-
tioner was contending (and still
contends) that the Act is void for
indefiniteness, that the Act is un-
constitutional, and that the Act,
even if valid, under any proper
construction, has not been in-
fringed by petitioner’s practices,
* * % no assurance is in sight
that petitioner, if it could shake
respondent’s hand from its shoul-
der, would not continue its former
course.”’ Baker, J., in Sears Roe
buck & Co. v. Federal Trade Com-
mission, 258 Fed. 307-310. (See
case in this vol., p. 636, at p. 540.)
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ACTS ADMINISTERED BY COMMISS'ON,

ANNOTATIONS, See. 5—Continued.

INTERSTATE COMMERCE.!

25. Where ‘it appeared from
the testimony that the respondent
transported the bread in question
in its own wagons from Iall River,
Mass., to Tiverton and Stone
Bridge, R. 1., their wagons calling
at the retail stores in those places
and their drivers then and there
selling the respondent’s bread to
such storekeepers as wanted to
buy, and then and there deliver-
ing additional bread gratis to the
purchasers,” hkeld, on basis of de-
cision in Wugner v. City of Coving-
ton, December 8, 1919, 251 U, 8.
95, that interstate commerce was
not involved, and that the Com-
mission therefore had no jurisdic-
tion to hold unfair the giving of
bread gratis under the circum-
stances concerned. Ward Baking
Co. v. Federal Trade Commission,
February 26, 1920, 264 Fed. 330
(See case at pp. 650-552 of this
vol.), reversing Commission’s order
in1 F. T, C. 388.

The Court stated at page 331
(p. 551 of this vol.):

26. “Doubtless bread sold in
Massachusctts to be delivered to
the purchaser in Rhode Island
would be interstate commerce, but
thatis not thiscase. Moreover, the
commission i8 not finding the act
of transportation from Massachu-
setts to Rhode Island unfair, but
the method of local sales made in
Rhode Island. If the respondent
had its own stores in Rhode Island
and carried to them from Massachu-
sotts bread to be there sold, this
method of selling could not be
considered interstate commerce.”

PLEADING.

27. “1f, when liberally con-
strued, the complaint is plainly

insufficient to show unfair com-
petition within the proper mean-
ing of these words, there is no
foundation for an order to desist
—the thing which may be pro-
hibited is the method of compe-
tition specified in the complaint.
Such an order should follow the
complaint; otherwiseitisimprovi-
dent and, when challenged, will be
annulled by the court.”

28. “The complaint contains no
intimation that Warren, Jones &
Gratz did not properly obtain their
ties and bagging as merchants usu-
ally do; the amount controlled by
them is not stated; nor is it alleged
that they held a monopoly of
either ties or bagging or had abil-
ity, purpose, or intent to acquire
one. . So far a8 appears, acting in-
dependently, they undertook to
gell their lawfully acquired prop-
erty in the ordinary course, with-
out deception, misrepresentuation,
or oppression, and at fair prices, to
purchasers willing to take it upon
terms openly announced.

29. “ Nothing is alleged which
would justify the conclusion that
the public suffered injury or that
competitors had reasonable ground
for complaint, * * *

80. “The first count of the com-
plaint fails to show any unfair
method of competition practiced
by respondentaand the order based
thereon was improvident.” Mec-
Reynolds, J., in Federal Trade Com
mission v. Gratz, June 7, 1920, 2563
U. 8. 421, 427-429, 40 Sup. Ct.
572, 574, 575. (See case in this
vol., p. 664, at pp. 569, 570.)

INTERLOCUTORY ORDER NOT REVIEWABLE.

31. In complaint No. 29, Federal
Trade Commission v. The Nulomo-
line Co.% (see 1 F. T. C. 400), the

t On interstate commerce, see also post, pars. 33-44 (pp. 484-486), and
annotations to Clayton Act, pars. 32-88 (p. 500).
* A more complete report of this case will appear in the next volumeé

of the Commission’s decisions.
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United States Circuit Court of Ap-
peals of the Second Circuit, sitting
in New York City, refused on
August 16, 1918, to interfere with
the Commission in the taking of
testimony.

32. The respondent contended

taking to pass upon the validity of
a patent which under the law the
(Commission had no right to do.
The Court, however, decided the
order of the Commission requiring
the taking of testimony was inter-
locutory and for this reason refused

483

to interfere.

that the Commission was under-

Sec. 6. FURTHER POWERS,

Skc. 6. That the commission shall also have power—

(a) To gather and compile information concerning, To gather and

and to investigate from time to time the organization, tion, gnd to in

business, conduct, practices, and management of any cor- reference to or-
. ganization, busi-

. . : ¢ - ness, ete,, of cor-
poration engaged in commerce, excepting banks and com s

mon carriers subject to the Act to regulate commerce, and banks and com-
its relation to other corporations and to individuals, asso-
ciations, and partnerships.

(b) To require, by general or special orders, corpora- 0 "ewire an

tions engaged in commerce, excepting banks, and conl-’?)‘:gﬁgni{"’gxfg;;

mon carriers subject to the Act to regulate commerce, or banks wid com-

any class of them, or any of them, respectively, to file
with the commission in such form as the commission may
prescribe annual or special, or both annual and special,
reports or answers in writing to specific questions, fur-
nishing to the commission such information as it may
require as to the organization, business, conduct, prac-
tices, management, and relation to other corporations,
partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such re-  Such reports to

be under oath, or

P . . Wl other wise, and
Ports and answers shall be made under oath, or otherwise, otheruise. and

P NPT ~ 1 reasonable period
as the commission niny prescribe, and shall be filed with reasonable period

the commission within such reasonable period as the com- may prescribe.
mission may prescribe, unless additional time be granted
in any case by the commission. ,

(c) Whenever a final decree has been entered against A To investigate,

€r on own

any defendant corporation in any suit brought by the initiative or ap-

. \ . p " - i 1 torney General,
United States to prevent and restrain any violation of thetorney General,

antitrust Acts, to make investigation, upon its own initia- fnal decree en-
tive, of the manner in which the decree has been or is trust acta.
being carried out, and upon the application of the At-

torney General it shall be its duty to make such investiga- ,
tion. Tt shall transmit to the Attorney General a report g5 &ranemit
embodying its findings and recommendations as a result g":':’g';‘i;;i;’"a,;?
of any such investigation, and the report shall be made

eral,
Public in the discretion of the commission.
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To investigate,

on direction

President or
either House, al-
leged
of antitrust acts,

To investigate
and make recom-
m e ndations,
application of
torney  General,
for readjustment
of business of al.

leged violator of

antitrust acts.

To make pub.

lic, as it deems

expedient, por-
tions of informa-
tion obtained.

To make report;
to Congress, to-
gether with rec-

ommendations

for new legisla-
tion.

publication of its
reports and de-
cisions.

Ta classify cor-
porations, and

make rules and

regulations inci-
dental to admin-
istration of Act.
To
foreign trade con-
ditions involving
foreign trade of
United States, re-
porting to Con.
gress  with rec-

omm endations

demed advisable,

violationg

investigate

ACTR ADMINISTERED BY COMMISSION.

Sec. 6. FURTHER POWERS—Continued.

(d) Upon the direction of the President or either
House of Congress to investigate and report the facts re-
lating to any alleged violations of the antitrust Acts by

any corporation.

(e) Upon the application of the Attorney General to

Suinvestigate and make recommendations for the readjust-

ment of the business of any corporation alleged to be
violating the antitrust Acts in order that the corporation
may thereafter maintain its organization, management,
and conduct of business in accordance with law.

(f) To make public from time to time such portions of
the information obtained by it hereunder, except trade
secrets and names of customers, as it shall deem expedient
in the public interest; and to make annual and special
reports to the Congress and to submit therewith recom-
mendations for additional legislation; and to provide for

To provide for the publication of its reports and decisions in such form

and manner as may be best adapted for public informa-

tion and use.

(g) From time to time to classify corporations and to
make riles and regulations for the purpose of carrying

out the

provisions of this Act.

(h) To investigate, from time to time, trade conditions

in and with foreign countries where associations, com-

binations, or practices of manufacturers, merchants, or
traders, or other conditions, may affect the foreign trade
of the United States, and to report to Congress thereon,
with such recommendations as it deems advisable.

‘MANUFACTURE™ OR = PRODUCTION,” DISTIN-
GUISHED FROM “COMMERCE"-—AS AFFECTING
RIGHT TO INVESTIGATE CONCERN UNDER
CLAUSE A}

33. Where it appeared that the
Commission, at the request of the
Navy Department, undertook to
make an investipation to ascertain
costs of production of a patented
product, in the manufacture of
which certain secret processes were
also involved; that the purpose of
said investigation was to furnish
the Navy Department with infor-
mation to enable it to come to a

conclusion as to the price it should
pay for said product; that no com-
plaint of unfair competition had
been made against the manufac-
turer concerned: that no such ele
ment, furthermore, was in any way
involved in the case and that no-
where had it heen made to appesf
that the defendant was ‘‘engag

in interstate commerce in any
other way than any other corpors”
tion or any citizen may be so en-
gaged, by making one or moré
shipments of manufactured gOOd?
from one State into another’

'On interstate commerce, see also ante, pars. 26, 26 (p. 482) and
annotations to Clayton Act, pars. 32-85 (p. 500).
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Held in United States v. Basic
Products Co., Sept. 9, 1919, 260
Fed. 472; that such investigation,
under the circumstances involved,
was beyond the powers of the Com-
mission.

The court stated, inter alia
(p. 481):

34. “* * * jpvestigation un-
der suhdivision (a), section 6, is
limited to corporations engaged in
interstate commerce. The defend-
ant is engaged in manufacture.

35. ““A comprehensive consider-
ation of the lack of constitutiona)
authority over industry is found in
the language of Mr. Justice Lamur,
whp delivered the opinion of the
court in Kidd v. Pearson, 128 U, S.
1,20, 21, 9 Sup. Ct. 6, 10 (32 L. Ed,
346), as follows: e

36. ““ *No distinction is more
popular to the common mind or
more clearly expressed in econ-
omic or political literature than
that between manufacture and
commerce. Manufacture is g
transformation—the fashioning of
Taw materials into a change of
form for use. The functions of
Commerce are different. The buy-
mg and selling and the transpor-
tation incidental thereto consti-
tute commerce; and the regulation
of commerce in the constitutional
'ense embraces the regulation at
.e“ﬂ: of =such transpartation.

* If it be held that the
term includes the regulation of all
8uch manufactures as are in-
tended to be the subject of com-
Mercial trausactions in the future,
1t is imposiible to deny that it
?ould !}lao include all productive
Ndustries that contemplate the

same thing. The result would be

that Congress would be invested .

to the exclusion of the States, with
the power to regulate, not only
manufactures, but also agricul-
ture, horticulture, stock raising,
domestic fisheries, mining—in
short, every branch of human in-
dustry. For is there one of them
that does not contemplate, more
or less clearly, an interstate or
foreign market * * *° 7

“MANUFACTURE” OR “PRODUCTION” AS DIS-

TINGUISHED FROM “COMMERCE"—AS AFFECT*

ING RIGHT TO DEMAND REPORTS UNDER

CLAUSE B.

37. ** The plaintiff is a corpora-
tion engaged in the mining, pro-
duction, and sale of bituminous
coal. It owns and operates mines
in Kentucky and Ohio. Prac-
tically all of the coal mined in
Kentucky and about one-half of
the coal mined in Ohio is shipped
to points without those States, and
the remainder of that mined in
Ohio to points in thal State. On
January 31, 1920, the defendant
commission served upon a large
number of coal-mining corpora-
tions, including the plaintiff, an
order requiring them to report
‘monthly costs of production and
other data, as set out in specifica-
tion accompanying the order,’
* * » No question of unfair
competition was involved, but
defendant ‘‘ assorta that such in-
formation is sought for a lawful
purpose within the scope of the
powers conferred upon the defend-
ant by section 6 of the said com-
mission act.”” Held, that under
the circumstances the commission
had no right to demand such a
re ort. Maynard Coal Co. v. Fed-
eral Trade Commission,® April 19,

1
eomThe case came up on & petitlon for a writ of mandamus against the
‘mp“‘y flled by the Attorney (leneral at the request of the Commission.
Urrer to the answer of defendant was overruled and the petltion

Fefugeq,
Fedora)
g

In connection with this case see third paragraph of footnote to
rade Commission Act on pp. 467, 488,

wi fanting temporary injunction agalnst the Commission. In connection

Act on py 447, 404,

this cage see third puragraph of footnote to Federal Trade Cowmisslon

485
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ACTS ADMINISTERED BY COMMISSION,

ANNOTATIONS, Sec. 6-—Continued.

- “MANUFACTURE” OR “PRODUCTION" AS DIS-

TINGUISHED FROM “COMMERCE"—AS AFFECT-
ING RIGHT TO DEMAND REPORTS UNDER
CLAUSE B—Continued.
1920, Supreme Court of the Dis-
trict of Columbia.

The court stated infer alia:

38. “* * * the commission
inits answer ‘denies that the plain-
tiff has the right to segregate its
business and to say that part of its
business is interstate and part is
intrastate, but in order to ascer-
tain if defendant is engaged in
commerce the courts will look to
the entire business transactions of
the plaintiff, and if any part of its
business is intrastate and a part
interstate and the whole business
is conducted under one organiza-
tion as is set forth and admitted
in the plaintiff’s bill, then the
defendant insists that the plain-
tiff, considering its business as s
whole (is engaged in) interstate
commerce and the defendant has
the right to ask the information
sought.’

39. ‘‘And the information sought
in this case is such as would apply
as well to a corporation whose
business was wholly intrastate as
to the plaintiif. The defendant
unquestionably is demanding in-
formation as to intrastate com-
merce and as to coal production,
and frankly asserts the right to
do so.

40. ‘“That there is a radical dis-
tinction between production and
commerce is clear. [Also quot-
ing that part of Kidd v. Pearson,
128 U. 8. 1, 20, quoted in United
States v. Basic Products Co., supra
(par. 38, p. 485).]"

4l1. *‘In the case of a corpora-
tion doing a wholly intrastate
business could it be said that

Congress had any visitorial power
under the commerce clause of the
Constitution of the United States?
Ciearly it has not. The fact that
it happens to be the same corpora-
tion in this instance which mines
and ships the coal does not give
Congress any greater powers to
regulate production to the intra-
state commerce of such corpora-
tion. The visitorial power of
Congress is limited to that part of
the business over which it has
control, and which under the Con-
stitution it has the power to regu-
late.”

42. ‘The power claimed by the
cormission is vast and unprece-
dented. The mere fact that a
corporation engaged in mining
ships a portion of its product to
other States does not subject its
business of production or its intra-
state commerce to the powers of
Congress * * *7»

43. *‘The corporations referred
to in the act are, by its terms,
limited to those engaged in ‘com-
merce’ as defined in the act, and
all the powers vested in the com-
miseion should be, and it seems
may be, construed with this lim-
itation. But the commission has
undertaken to construe the act
otherwise, and to take steps under
its construction of the act to re-
quire information and reports not
relating to interstate commerce,
but relating chiefly or wholly to
production, and under its order
the information which it has the
power to demand can not be sep-
arated from that over which it ha8
no control * * ¥

44, “It follows, therefore, that
the commission can not compel
the making of the reports which it
has demanded of the plaintiff."”
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Sec. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS.
COMMISSION AS MASTER IN CHANCERY.

Sec. 7. That in any suit in equity brought by or under  Gourt may re-
: er suit to Com-

the direction of the Attorney (General as provided in the miwion,
antitrust Acts, the court may, upon the conclusion of the
testimony therein, if it shall be then of opinion that the

complainant is entitled to relief, refer said suit to the To ascertain
’ and report an ap-

commission, as a master in chancery, to ascertain and propriate form
report an appropriate form of decree therein. The com- '

mission shall proceed upon such notice to the parties and Commission_to
. proceed on no-

under such rules of procedure as the court may prescribe,tice to parties
. . . " and as prescribed

and upon the coming in of such report such exceptions by court. Excep-
. . . tions. Proceed-

may be filed and such proceedings had in relation thereto ings a2 in other

. . equity causes.
as upon the report of a master in other equity causes, but

. ¢ 1 A 1 i Court ma
the court may adopt or reject such report, in whole or in, oy mey

part, and enter such decree as the nature of the case may report pon, Whole
in its judgment require.

‘THAT IN ANYSUIT * o * THECOURT MAY, | guch course not considered neces-
* * * REFER SAID SUIT T0 THE COMMIS- :
. sary under the circumstances of
SION AS A MASTER IN CHANCERY,” ETC. the case in United States v. East-
45. Above possibility called to | man Kodak Co., Aug. 24, 1915, 2268
the attention of the court, but | Fed. 62, 81.

Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND
BUREAUS.

Sec. 8. That the several departments and bureaus of To furnish,

when directed by

the Government when directed by the President shall fur-President, rec.

ords, papers, and

18 18s1 1 information, ani
nish the commission, upon its request, all records, papers, information. &nd

and information in their possession relating to any corpo-and employees.
ration subject to any of the provisions of this Act, and

shall detail from time to time such officials and employees

to the commission as he may direct.

Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN-
DAMUS TO ENFORCE OBEDIENCE TO ACT.

Sec. 9. That for the purposes of this Act the commis-, Commission to

ave access to

: f . . documentary evi-
Sion, or its duly authorized agent or agents, shall at all jreumentury et

reasonable times have access to, for the purpose of ex-to copy same.
amination, and the right to copy any documentary evi-
dence of any corporation being investigated or proceeded
against; and the commission shall have power to require  May require at. .

by supeena the attendance and testimony of witnesses and joses avd pro-

the production of all such documentary evidence relating deuce-
to any matter under investigation. Any member of the
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Sec. 9. EVIDENCE. WITNESSES TESTIMONY. MAN-
DAMUS TO ENFORCE OBEDIENCE TO ACT—Confinued.

o P e a COMMission may sign subpeenas, and members and ex-

tions, examind- gminers of the commission may administer oaths and af-

tion of witnesses.

Reception of evl- firmations, examine witnesses, and receive evidence.

witnesses and  Such attendance of witnesses, and the production of
i b C 1 .
nutred from such documentary evidence, may be required from any
3 Pimis " place in the United States, at any designated place of

Disobedience hearing. And in case of disobedience to a subpeena the
to a subpwena. . . . .
Commission_1ay commission may invoke the aid of any court of the United

invoke aid of any . Y . .
United States States in requiring the attendance and testimony of wit-

court. . .
- nesses and the production of documentary evidence.
In case of con-  Any of the district courts of the United States within

tumacy or dis S, . ] . . .

33;9 ndl oo I the jurisdiction of which such inquiry is carried on may,
(] ’ 5 - . .

trict court injn case of contumacy or refusal to obey a subpwna issued

jurisdiction in-

Volved may order {0 any corporation or other person, issue an order requir-
ol - . .

ing such corporation or other person to appear before the

commission, or to produce documentary evidence if so

,Disob edience ordered, or to give evidence touching the matter in ques-
thereafter pun- .
ishable as con- tion ; and any failure to obey such order of the court may

temet be punished by such court as a contempt thereof.

piandamus trom  Upon the application of the Attorney General of the

lication of 1 S .. el
spplication o United States, at the request of the commission, the dis

to entorce com-¢pint courts of the United States shall have jurisdiction
pliance with Act. ; A .
to issue writs of mandamus commanding any person or
corporation to comply with the provisions of this Act or
any order of the commission made in pursuance thereof.

Comm1ission 1881 . 1
mas oot 4e  The commission may order testimony to be taken by

sitions at &% deposition in any proceeding or investigation pending
under this Act at any stage of such proceeding or investi-
May be taken oqtion, Such depositions may be taken before any person

belore person . A -
designated by Jogignated by the commission and having power to ad-

Commission. ik X A
Testimony to MMiNIster oaths. Such testimony shall be reduced to writ-
be reduced oing _by the person taking the depo:::ition, or under his di-
rection, and shall then be subscribed by the deponent.

(Appesrance, Any person may be compelled to appear and depose and

productionot evi- to produce documentary evidence in the same manner as
dence may be

compelled as in witnesses may be compelled to appear and testify and

proceeding before . N
Commission.  produce documentary evidence before the commission as

hereinbefore provided.

amdtnem o Witnesses summoned before the commission shall be

ke peryicet o paid the same fees and mileage that are paid witnesses in

courts. the courts of the United States, and witnesses whose dep-
ositions are taken and the persons taking the same shall
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severally be entitled to the same fees as are paid for like
services in the courts of the United States.
No person shall be excused from attending and testify- Incriminating

ing or from producing documentary evidence before the f;?%?i:%gx;“?g
commission or in obedience to the subpcena of the com- festity or pro-
mission on the ground or for the reason that the testi-
mony or evidence, documentary or otherwise, required of
him may tend to criminate him or subject him to a pen-
alty or forfeiture. But no natural person shall be prose- JBut natural
cuted or subjected to any penalty or forfeiture for or on 55 prosecats
account of any transaction, matter, or thing concerning matters involved.
which he may testify, or produce evidence, documentary
or otherwise, before the commission in obedience to a sub-
peena issued by it: Provided, That no natural person so copeg Uy &
testifying shall be exempt from prosecution and punish-

ment for perjury committed in so testifying.

Sec. 10. PENALTIES.
Failure to tes-
fy or to pro-

Sec. 10. That any person who shall neglect or refuse to ;
attend and testify, or to answer any lawful inquiry, or to oo, {5 ence.
produce documentary evidence, if in his power to do so, {guder subject
in obedience to the subpena or lawful requirement of the omneut: or both.
commission, shall be guilty of an offense and upon con-
viction thereof by a court of competent jurisdiction shall
be punished by a fine of not less than $1,000 nor more
than $5,000, or by imprisonment for not more than one
Year, or by both such fine and imprisonment.

Any person who shall willfully make, or cause to be False entries,

statements, or

. . statements, of
ade, any false entry or statement of fact in any report tampering with

required to be made under this Act, or who shall will-or other docu-

. mentary evidence,
fully make, or cause to be made, any false entry in any or willtul failure

to make entries,
account, record, or memorandum kept by any corpora-ete., or
tion subject to this Act, or who shall willfully neglect or
fail to make, or to cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of
all facts and transactions appertaining to the business of
such corporation, or who shall willfully remove out of
the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any document-
ary evidence of such corporation, or who shall willfully Willtul refusa
refuse to submit to the commission or to any of its au- Tentary ¢vidence
thorized agents, for the purpose of inspection and taking '
Copies, any documentary evidence of such corporation in

hig possession or within his control, shall be deemed
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Sec. 10. PENALTIES—Continued.

guilty of an offense against the United States, and shall
jootender, sub-be subject, upon conviction in any court of the United
imprisoument - or States of competent jurisdiction, to a fine of not less than
$1,000 nor more than $5,000, or to imprisonment for a
term of not more than three years, or to both such fine

and imprisonment.
i o e If any corporation required by this Act to file any an-
required report. nyal or special report shall fail so to do within the time
fixed by the commission for filing thé same, and such
. failure shall continue for thirty days after notice of such
cann darn oo default, the corporation shall forfeit to the United States
tiued @il the sum of $100 for each and every day of the continu-
ance of such failure, which forfeiture shall be payable
A into the Treasury of the United States, and shall be re-
civit st i’ ai. coverable in a civil suit in the name of the United States

trict where cor-

poration hasbrought in the district where the corporation has its
B asivens. " principal office or in any district in which it shall do
Various district husiness. It shall be the duty of the various district
attorneys to R .
provecute for re- attorneys, under the direction of the Attorney General
covery, ; N
of the United States, to prosecute for the recovery of for-
feitures. The costs and expenses of such prosecution
shall be paid out of the appropriation for the expenses of
the courts of the United States.
Unauthorized A ny officer or employee of the commission who shall

divulgence of in-

oo Wom. Make public any information obtained by the commission

mission punish without its authority, unless directed by a court, shall be
imprisonment or Jeemed guilty of a misdemeanor, and, upon conviction
thereof, shall be punished by a fine not exceeding $5,000,
or by imprisonment not exceeding one year, or by fine

and imprisonment, in the discretion of the court.

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE
COMMERCE.
ot affected by Sgc, 11. Nothing contained in this Act shall be con-
strued to prevent or interfere with the enforcement of
the provisions of the antitrust Acts or the Acts to regu-
late commerce, nor shall anything contained in the Act
be construed to alter, modify, or repeal the said antitrust
Acts or the Acts to regulate commerce or any part of
parts thereof.
Approved, September 26, 1914,
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THE CLAYTON ACT:?
(Approved October 15, 1914.)

[PuBLic—No. 212—63p CoNarEss.]

[H. R. 15657.)

AN ACT To supplement existing laws against unlawful restralnts and
monopolles, and for other purposes.

Sec. 1. DEFINITIONS.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That “antitrust laws,” as used herein, includes “antitrust
the Act entitled “An Act to protect trade and commerce "™
against unlawful restraints and monopolies,” approved
July second, eighteen hundred and ninety?; sections
seventy-three to seventy-seven, inclusive, of an Act en-
titled “An Act to reduce taxation, to provide revenue for
the Government, and for other purposes,” of August
twenty-seventh, eighteen hundred and ninety-four; an

! Annotations cover cases through 265 Fed. 464 (part 2, Advance
Sheets, issued as of Aug. 26, 1920), and 40 Sup. Ct. Reporter, which
disposes of all cases declded at the October term, 1919 (last decisions
handed down on June 7, 1920). In the case of sections other than secs. 1,
2, 3, 7, 8 (sections administered by the Commission In go far as applicable,
See first paragraph of sec. 11 on p. 518), and 11, annotation hag been
limited to & list of the decisions for the reason that some of such sections
do not involve the Commission at all, and the rest do so only more or less
remotely.

It should also be noted in connectlon with this law that the so-called
Shipping Board Act (Sec. 15, C. 451, 84th Cong., 1st sess.) provides that
“every agreement, modification, or cancellation lawful under this section
shall be excepted from the provisions of the act approved July 2, 1890,
entitled ‘An act to protect trade and commerce aguinst unlawful re-
&traints and monopolles, and amendments and acts supplementary
thereto » ¢ o

*The Sherman Act (26 Stat. 209), which, as a matter of convenience,
{8 printed herewlth. While the Act Itself has not becn amended, appro-
briations for the fiscal years ending June 30, 1920 and 1921 (Sundry
Civil Appropriation Act, July 19, 1918, ch. 24, par. 1, 41 Stat., and Sundry
Civil Appropriation Aet, June 8, 1920, ch. —, par. 1, 41 Stat., respectively)
were made contingent upon no part of the moneys being—

*“ Spent {n the prosecution of any organization or individual for entering
into any combination or agreemcnt having in view the increasing of wages,
Bhorteniug of hours or bettering the conditions of labor, or for any act
done {n furtherance thereof, not in itself unlawful : Provided further, That
Do part of this appropriation shall be expended for the prosecution of
Producers of farm products and assoclations of farmers who cooperate
and organize in an effort to and for the purpose to obtaln and maintain
% falr and reasonable price for their products.”

The act, omitting the usual formal “ Be it enaoted,” etc., follows:

CONTRACTS, COMBINATIONS, ETC,, IN BESTRAINT OF TRADE ILLEGAL.

SECTION 1. Every contract, combinatlon in the form of trust or other
Wise, or conspiracy, in restraint of trade or commerce among the several .
States, or with foreign nations, is hereby declared to be illegal. Every
Person who shall make any such contract or engage in any such combina-
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* Commerce.”
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Sec. 1. DEFINITIONS-—Continued.

Act entitled “An Act to amend sections seventy-three
and seventy-six of the Act of August twenty-seventh,
eighteen hundred and ninety-four, entitled ‘An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes,’” approved February twelfth,
nineteen hundred and thirteen; and also this Act.

“ Commerce,” as used herein, means trade or com-
merce among the several States and with foreign nations,
or between the District of Columbia or any Territory of
the United States and any State, Territory, or foreign
nation, or between any insnlar possessions or other places
under the jurisdiction of the United States, or between
any such possession or place and any State or Territory
of the United States or the District of Columbia or any
foreign nation, or within the District of Columbia or any
Territory or any insular possession or other place under
the jurisdiction of the United States: Provided, That

tion or conspiracy, shall be deemed guilty of a misdemeanor, and, on con-
viction thereof, shall be punighed by fine not exceceding flve thousand
do'lars, or by Iimprisonment not exceeding one year, or by both said
punishments, jn the discretion of the court.

PERSON MONOPOLIZING TRADE GUILTY OF MISDEMEANOR—PENALTY,

8gc. 2. Every person who shall monopollze, or attempt to monopolize,
or combine or consplre with any other person or persous, to monopolize
any part of the trade or commerce among the several States, or with for-
efgn nntions, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand dollars, or
by imprisonment not exceeding one year, or by both sald punighments, in
the discretlon of the court.

COMBINATIONS IN TERRITORIES OR DISTRICT OF COLUMBIA ILLEGAL—PHANALTY,

Swc. 3. Every contract, combination in form of trust or otherwlise, or -
consplracy, in restraint of trade or commerce in any Territory of the
Untited States or of the District of Columbla, or in restraint of trade or
commerce between any such Territory and another, or between any suchb
Torritory or Territories and any State or States or the Distriet of Colum-
bia, or with foreign nations, or between the District of Columbia and any
State or States or foreign nations, is hereby declared illegal. Kvery per-
son who shall make any such contract or engage In any such combination
or conspliracy, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding flve thousand dollars, or
by imprisonment not exceeding one year, or by both sald punishments, in
the discretion of the court.

ENFORCEMENT,

Spc. 4. The several circult courts of the United States are hereby in-
vested with jurisdiction to prevent and restrain vlolations of this act, and
{t ahall be the duty of the several district attorneys of the United States.
in thelr respective districts, under the direction of the Attorney General,
to institute proceedings in equity to prevent and restrain such vlolations.
Such proceedings may be by way of petition setting forth the case and
praying that such violation shall be enjoined or otherwise prohibited.
When the parties complained of shall have been duly notified of such
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nothing in this Act contained shall apply to the Philip-
pine Islands.
The word “person” or “persons” wherever used in conaricm o per-

this Act shall be deemed to include corporations and as-

sociations existing under or authorized by the laws of

either the United States, the laws of any of the Terri-

tories, the laws of any State, or the laws of any foreign

country.

“COMMERCE.” mission Act, pars. 25, 26 (p. 482),
On interstate commerce, see an- | 33-44 (pp. 484-486), and annota-
notations to Federal Trade Com- | tionstothisact, pars. 32-35(p.500).

Sec. 2. PRICE DISCRIMINATION.

. - Unlawful whe
Sec. 2. That it shall be unlawful for any person en- Unlawfol where

: : v 1 substantiall
gaged in commerce, in the course of such commerce, either fpbatantisly

1 mdi 1 1mi 1 1 tion or tend t
d}rectly or indirectly to d]scrlr_m.nate in price bet“'re.en onte e ore
different purchasers of commodities, which commodities o7
are sold for use, consumption, or resale within the United

States or any Territory thereof or the District of Colum-

petition the court shall proceed, as soon as may be, to the hearing and
determination of the case; and pending such petition and before final
decree, the court may at any time make such temporary restraining order
or prohibition as shall be deemed just in the premises,

ADDITIONAL PARTIES.

Sme. 5. Whenever it ghall appear to the court before which any proceed-
Ing under section four of this act may be pending, that the ends of justice
require that other parties should be brought before the court, the court
may cause them to be summoned, whether they reside in the district in
which the court is held or not; and subpenas to that end may be served
in any district by the marshal thercof.

FORFEITURE OF I'ROPERTY.

8rc. 8. Any property owned under any contract or by any combinatlon,
OrF pursuant to any conspiracy {(and being the subject thereof) mentioned
In section one of this act, and being in the course of transportation from
one State to another, or to a foreign country, shall be forfeited to the
United States, and may be selzed and condemned by llke proceedings as
those provided by law for the forfeiture, seizure, and condemnation of
broperty jmported into the United States contrary to law,

8UITS—RECOVERY.

Sme, 7. Any person who shall be Injured in his business or property by
Any other person or corporation by reason of anything forbidden or de-
Clared to be unlawful by this act, may sue therefor in any circuit court of
the United States, In the district In which the defendant resides or is
f"“ﬂd. without respect to the amount in controversy, and shall recover
threefold the damages by him sustained, and the costs of suit, including
& reasonable attorney's fee.

‘ PBRSON " OB * PERSONS ¥ DEFINBED.

SEC. 8. That the word “ person,” or ‘‘persons,” wherever used in this
Act shall be deemed to Include corporations and assoclations existing under
OF authorizeq by the laws of elther the United States, the laws of any of

Terrlt'orlen, the laws of any State, or the laws of any foreign country,
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Sec. 2. PRICE DISCRIMINATION—Continued.

bia or any insular possession or other place under the
jurisdiction of the United States, where the effect of such
discrimination may be to substantially lessen competi-

. tion or tend to create a monopoly in any line of com-

o out permissible ;nerce: Provided, That nothing herein contained shall
i i it n i, 7o e o
or fammportaion e N gy
o o o rane quality, or quantity of the commodity sold, or that makes
tion, and only due allowance for difference in the cost of selling or
transportation, or discrimination in price in the same or

different communities made in good faith to meet com-

petition : And provided further, That nothing herein con-

tained shall prevent persons engaged in selling goods,

wares, or merchandise in commerce from selecting their
own customers in bona fide transactions and not in re-

Vendor may se-
lect own custom-
ers if not in re-
straint of trade.

straint of trade.
LEASES.

1. “In the opinion of the court,
section 2 of the act is limited to
sales and not leases, and therefore
does not apply to any of the acts
prohibited by section 3.””  United
States v. United Shoe Machinery
Co., March 31, 1920, 264 Fed. 138,
166.

REFUSAL TO SELL ON ACCOUNT OF FAILORE TO
MAINTAIN SUGGESTED RESALE PRICES.

See also post, pars. 85-88.

2. Held, not within provisions of
ahove section as to price discrim-
ination. Great Atlantic & Pacific
Tea Co. v. Cream of Wheat Co.,
July 20, 1915, 224 Fed. 566.

“THAT NOTHING HEREIN CONTAINED SHALL
PREVENT PERSONS ENGAGED IN SELLING
GOODS, WARES, OR MERCHANDISE IN COM-
MERCE FROM SELECTING THEIR OWN CUS-
TOMERS IN BONA FIDE TRANSACTIONS AND
NOT IN RESTRAINT OF TRADE"

See ala_o post, pars. 6, 9, 85-88.

8. “The vital question is
whother defendant’s method of
business, coupled with the ac-
quiescencs of its customers therein
by observing its requests or de-

mands to maintain prices, wassuch
cooperation between eeller and
purchasers as amounted to a com-
bination in restraint of trade
within the rule laid down in Dr.
Miles Medical Co. v. Park & Sons
Co., 220 U. 8. 373, 31 Sup. Ct. 376,
55 L. Ed. 502, and other follow-
ing cases. We are obliged to hold
that the question has heen clearly
answered in the negative by the
Supreme Court in United States of
America, v. Colgate & Co., 250
U. 8. 300, 39 Sup. Ct. 465, 63 L.
Ed. 992, decided June 2, 1919
The court expressly held that the
announcement in advance that
customers were expected to charge
a price fixed by the seller and that
the penalty for refusal to maintain
prices would be refusal to sell 10
the offending customer, observ-
ance of the request to maintain
prices by customers generally,
and the actual enforcement of the
penalty by refusal to sell to sllc.h
customers as failed to maintsid
the price, did not constitute 8
violation of the trust statute.
Nothing more was done by the
defendant and its customers 1P
this case.




. price.”

.

4. “‘Since the defendant, under
the Colgate Case, merely exer-
cised the right reserved by the
Clayton Act (Act Cong. Qect. 15,
1914, C. 323, par. 2, 38 Stat. 730
[Comp. St. par. 8835 b} to dealers
of ‘selecting their own customers
in bona fide transactions and not
in restraint of trade,” the plaintiff
can not recover under its charge
of unlawful discrimination in
Cudahy Packing Co. v.
Frey & Son, Circuit Court of Ap-
peals, July 16, 1919, 261 Fed. 65,
67, reversing lower court.

“WHERE THE EFFECT OF SUCH DISCRIMINATION
MAY BE TO SUBSTANTIALLY LESSEN COM-
PETITION OR TEND TO CREATE A MONOPOLY
IN ANY LINE OF COMMERCE.”

6. ‘““The second cause of action,
brought under the Clayton Act,
is based solely upon the allezation
that the defendants discriminated
in the price of Goodyear supplies
between dealers (including this
Plaintiff) and manufacturers of
automobiles, and in favor of such
Manufacturers’ * * ¥,

8. ‘‘There is nothing in the com-
Plaint to show how the alleced dis-
crimination might subwtantially
lessen competition, and it cer-
tainly could not tend to create a
Honopoly * * * the manu-
facturers cell to dealers, and the
latter to the comsumer. There is
apparently no competition be-
tween the manufacturers of tires
and the dealers, nor is it alleged
t!m any exists. The differentia-
tion in price would not therefore
®ubstantially lessen competition.

such would be the effect, it
Must be set forth in some discerni-
© way, and not in the mere
language of the statute. There is
2’“ Unreasonahle arrangement set
rth, nor is it made apparent how
Competition may be substantially

seened, or how the defendants

Were doing more than to seloct
€Ir own customers in bona fide

CLAYTON ACT.

transactions and not in restraint
of trade.” More than mere aweep-
ing conclusions in the language of
the statute should be alleged to
subject parties to trial. I can see
no basis for the second cause of
action.”” Hand, District Judge,
sustaining demurrer in Baran v.
Goodyear Tire & Rubber (0., Jan.
17, 1919, 256 Fed. 571, 574.

WORDS AND PHRASES—*RESTRAINT OF TRADE”

7. “‘It must be admitted that
there is ahundant authority for
the general proposition that pre-
venting competition is restraint
of trade; but it does not follow
that it is unlawful either to pre-
vent any and every species of
competition or to restrain trade in
any and every degree. The only
competition prevented or sought
to be prevented by defendant’s
acts is that of Cream of Wheat
against itself; the only trade re-
strained is the commercial war-
fare of a large buyer against small
ones, or that of a merchant who
for advertising purposes may sell
an article at a loss, in order to get
customers at his shop, and then
to persuade them to buy other
things at a compensating profit.
That competition, as encouraged
by statutes and decisions, does not
include practices, has been suffi-
ciently shown (with ample cita-
tions) in Fisher Flouring Mills Co,
v. Swanson, 76 Wash. 649, 137
Pac. 144, 51 L. R. A. (N. 8.) 522,

8. “It is further obvious that,
when plaintiff premises that pre-
venting competition is restraining
trade, it is assumed that the re-
sultant restraint is wunreasonable;
for there is nothing in the Clayton
Act to compel or induce courta
to hold that the trade restraint
referred to by this statute differs
in kind, quality, or degree from
that now held to be meant by the
Sherman Act.”

495
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ANNOTATIONS, See. 2—Continued.

WORDS AND PHRASES—‘*RESTRAINT OF
TRADE"—Continued.

9. “Section 2 plainly identifies
the lessening of competition with
restraint of trade. (Cf. the body
of the section with the last ex-
ception.) But price discrimina-
tion is only forbidden when it
‘substantially’ lessens competi-
tion. Construing the whole sec-
tion together, the last exception
reads in effect that a ‘vendor may
select his own bona fide customers
providing the effect of such selec-
tion is not to substantially and
unreasonably restrain trade.” How
it can be called substantial and

to refuse to deal with a man who
avowedly is to use his dealing to
injure the vendor, when said
vendor makes and sells only such
an advertisement hegotten article
as Cream of Wheat, whose fancy
name needs the nursing of care-
fully handled sales to maintain an
output of trifling moment in the
food market, is beyond my com-
prehension.” Great Atlantic &
Pacific Tea Co. v. Cream of Wheat
Co., July 20, 1915, 224 Fed. 566,
573, 574.

Section referred to in passing.
United States v. American Can Co.,
Feb. 23,1916, 230 Fed. 859, 885.

unreasonable restraint of trade

Sec. 3. TYING OR EXCLUSIVE LEASES, SALES OR
CONTRACTS.
Unlawful where  Spc. 8. That it shall be unlawful for any person en-
effect may be to . X
rabatantislly gaged in commerce, in the course of such commerce, to
tion. lease or make a sale or contract for sale of goods, wares,
merchandise, machinery, supplies or other commodities,
whether patented or unpatented, for use, consumption or
resale within the United States or any Territory thereof
or the District of Columbia or any insular possession or
other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or re-
bate upon, such price, on the condition, agreement or un-
derstanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise, machinery,
supplies or other commodities of a competitor or com-
petitors of the lessor or seller, where the effect of such
lease, sale, or contract for sale or such condition, agree-
ment or understanding may be to substantially lessen
competition or tend to ¢reate a monopoly in any line of
commerce.

APPLICABILITY TO AGENCY.
See also post, pars. 15-17.

10, “* * * there can-be no
question in view of the payment in
advance and the other elementa of
the transaction, that title to the
magazines which these wholesale

agents receive passes to the™
They are no mere {actors or agents-
Nevertheless they are clesrlY

much more than purchaser®
* * »

11. “If nothing but a sale wer®
involved, 1 might support co™




plainant’s contention that de-
fendant has violated the (layton
Act by preventing its wholesale
dealers from selling the Pictorial
Review through dealers and boys;
* * *‘ "

12, «“* * * looking hehind

the form of the contract which the
defendant makes with its agents
to the inherent featuree of the
transaction, 1 think it may be
said that the selling arrangement
more pearly resembles an agency
conducted by district agents in
cooperation with the Curtis boys
than it does an outright sale to
the district agents and nothing
more * * * Jland,].,deny-
ing motion for temporary injunc-
tion in Pictorial Review Co. V.
Curtis Publishing Co., June 23,
1917, 255 I'ed. 206, 208, 210, on
the ground that it had not been
establiched with suflicient clear-
ness that defendant’s contract
caused an unreasonable restraint
of trade or otherwise came within
the prohibitions of the Clayton
Act,

13. “If an agency only were
treated by the contract in ques-
tion it is clear that the provisions
of this act would not apply, be-
Cauge by its terms it is made ap-
Plicable only to leases, sales or
Contracts forsale.” Standard Fash-
ton Co. v. Magrane- Houston Co.,
March 9, 1918, 254 Fed. 493, 495.

ASSIGNMENT OF EXCLUSIVE TERRITORY.

14. Where the owner of a
Product sold under a trade-mark
Dame, which, through wide adver-
tising, had become well known to

® purchasing public, adopted a
8Ystem of licensing dealers for
Certain territories, to whom it
*old exclusively, in order that it
_mlg_'ht thereby be enabled through
“’B, inspection department to main-
tain the quality of its product,

eld, that a refusal to sell to an un-

186395° —20———32
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licensed dealer in an assigned
territory did not violate the sec-
tion in question, “in view of the
possibility of adulteration and
the hardehip to the manufacturer
of maintaining such supervision
over the bottling as it deemed
necessary, if required to gell
every intending purchaser.”
(Quotation from syllabus.) Coca-
Cola Co. v. J. G. Butler & Sons,
Feb. 7, 1916, 229 Fed. 224.

CONSTRUCTION OF LEASES, SALES OR
CONTRACTS.

See also ante, pars. 10-13.

15. “If T thought that the sys-
tem of marketing defendant’s
magrazines was a cover to avoid
the provisions of the Clayton Act,
or obtain a monopoly, T might
reach 8 very different conclusion,
but I am satisfied that the system
is genuine, and not in any respect
otlier than what it represents itself
to be * * * Hand, J, in
Dictorial Review Co. v. Curlis
Publishing Co., June 23, 1917,
255 Fed. 206, 209.

created by the contract in ques-
tion it is clear that the provisions
of this act would not apply, be-
cause by its terms it is made ap-
plicable to leases, sales or contractas
for sale. Although the plaintiff,
by the terms of the contract,
grants to the defendant an agency
for the sale of Standard patterns,
the Court will search beneath the
language employed to discover
the real nature of the contract and
will place its own construction
upon it wit out reference to its
characterization by the parties
themselves.” Standard Fashion
Co. v. Magrane - Houston Co.,
March 9, 1918, 254 Fed. 493, 495,

17. Held, that a contract in sub-
stance one of sale, though called
one of agency, containing a provi-
gion that the covenantee under-

16. “If an agency only were .

497
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CONSTRUCTION OF LEASES, SALES OR CON-
TRACTS—Continued.

takes not to sell any of the prod-
ucts involved other than those of
the vendor, during the term of the
contract, under the circumstances
concerned, violates the above sec-
tion. Standard Fashion Co. v.
Magrane Houston Co., June 28,
1919, Circuit Court of Appeals,
259 Fed. 793.

CONSTITUTIONALIY—PATENTS PREVIOUSLY
" GRANTED.

18. “* * * the court can con-
ceive of no reason why Congress
can not restrict the rights of pat-
entees, if in its opinion they arc
used in a manner resulting in
oppressing the public. A patent
is merely a privilege granted to
inventors by Congress, and when-
ever that privilege is abused or is
found to be exercised in a manner
contrary to the public policy of
the Government, Congress cer-
tainly has the power to enact
laws which will prevent such an
abuse. * * *’ United Statesv.
United Shoe Machinery Co., June
6, 1918, 234 Fed. 127-151.

19. “The contention on behalf
of defendants is that, prior to and
at the time of the enactment of
the Clayton Act, it was the law
* # * that terms and restric-
tions such as are contained in the
leases and attacked in this action
‘ were not offensive to the letter or
policy of the law * * * #»

20. “There is nothing in the
laws relating to patents which in
anywise affects contracts for
license, use, sale, or lease of pat-
ented articles. They are subject
to the same governmental and leg-
islative control as other con-
tracts. * * *V

21. ‘‘Inshort, individual rights,
whether claimed under patents or

otherwise, must be subordinated
to the public good, and, unless
clearly arbitrary and unreason-
able, courts will respect the acts
of the legislative department.
There are but few public regula-
tions which do not deprive persons
of rights theretofore enjoyed. As
abuses, harmful to the public, are
found to exist, new laws are
enacted to prevent them, and they
necessarily deprtve those who
practiced them of any right to
continue them.

22. “If the business is subjoct
to regulation, the contracts made
in its conduct are subject to regu-
ation. * * *» )

23. “Conceding that the courts
had previously sustained the right
to make such leases and contracts
ag are attacked in this cause, it
does not follow that the patentee
has & vested right in them of
which the legislature may not
deprive him, if, in its opinion,
they are detrimental to the public
welfare. While it is true, as
claimed by counsel, that by the
Tenth Amendment to the Constitu-
tion the police power is reserved
to the States, it is now well settled
that, as the Constitution vested in .
Congress the exclusive power to
regulate commerce among the
States and grant patents, it pos-
gesses what is akin to the police
power of the States, tho right to
regulate acts relating to them, in-
cluding licenses, sales, contracts,
and leases of patented articles,
especially when employed in com-
merce among the States or foreign
States. * * *2

24, *‘Bo,even if [conceding?] the
claim that the former decisions re-
lied on constitute a vested right in
the patentee, it would still be sub-
ject to regulation by Congress
under the commaerce as well a8 the




patent clauses of the Constitution,
and in some matters, to the police
power of the States. * * *7

25. ““Besides, decisions of courts
do not create rights which become
vested to the extent that they may
not be impaired by subsequent
legislation, except as they hecome
res judicata hetween the parties to
the act and their privies. They
are rules of property which will
not, for slight reasons, be changed
by later decisions, but even such
decisions may have been over-
ruled frequently. * * *”

26. “Of course, this does not
apply to vested rights under a
statute or contract based on a val-
uable consideration, and not sub-
ject to the police power. * * *7»

A statute ad-
dressed to no particular person
does not constitute a contract. and
therefore creates no vested right,
and may be repealed at any time.
* * * The patent laws of the
United States are addressed to no
one in particular, but dictated by
public policy, restrained only by
the Constitution, that the patent
‘secure for a limited time to in-
Veniors the exclusive right to their
discovory.’”

27_ ex * *

28. ‘“Besides, there is nothing
in the national Constitution which
Prohibits Congress or a State from
Dullifying existing contracts, if,
n the opinion of the legislative
department, based on substantial
grounds, thoy are injurious to the
Public. All contracts for a defi-
hite period must be taken to have

%en made subject to a possi-
ble change by law, under the
Police power, if the public welfare
demands it, and this is to be
determined by the law makers.
* oy *1)

29. “The conclusion reached is
th?dt, while Congress can not de-
Prive a patentee of the exclusive

CLAYTON ACT.

use of the patent, or reduce the
time for which it is granted by
existing law, without violating the
Fifth Amendment, a patentec has
no vested right in conditions of
contracts for use, license, or lease
of his patented invention, which
Congress may not prohibit, if, in
its judgment, they are injurious
to the public welfare, though he
may have possessed that right
under the common or municipal
law, a8 theretofore construed by
the courts. * * *”  United
States v. United Shoe Machinery
Co., March 21, 1920, 264 Fed. 138,
147-152, 154,

CONSTITUTIONALITY—RETROACTIVE EFFECT
ON EXISTING CONTRACTS.

30. “Counsel for defendant ear-
nestly insists that, even if Con-
gress 8o intended, the statute can
not he so construed as to apply to
preexisting contracts without vio-
lating fundamental and constitu-
tional rights. * * ¥

31. “Congress derived its power
to enact such legislation from the
commerce clause of the Constitu-
tion, and the power so conferred
is broad, comprehensive, and all-
embracing, All persons enter-
ing into contracts involving inter-
gtate commerce must do so sub-
ject to the right of Congress there-
after to control, regulate, or pro-
hibit the performance thereof.
‘Every owner of property holds
the same subject to such action
ag the sovereign power of the
State may, in the exercise of its
legitimate sovereignty, adopt in
relation to it.” It is now too well
settled to admit of controversy
that a contract to do a thing,
lawful when made, may be
avoided by subsequent legisla-
tion making it unlawful, and that
an act of Congress may lawfully
affect rights which had their in-
ception before its passage [citing
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cases].” Elliott Mackine Co. v.
Center, Feb. 20, 1915, 227 Fed.
124, 126.

INTERSTATE COMMERCE—LEASES.

32. “It may be conceded that
cvery lease is not commerce,'but
that is not conclusive that none
may be. Each case must be
determined from the peculiar
facts shown to exist in that case.
When a corporation with millions
of capital, doing an annual busi-
ness amounting to millions of
dollars, sees proper to conduct
its business by only leasing its
chattels, instead of selling them,
why is it not as much engaged
in commerce as if it sold them
outright?’’ United States v. United
Shoe Machinery Co., June 6, 1916,
234 Fed. 127, 143, 144.

INTERSTATE COMMERCE- -LEASES- - PLACE
OF EXECUTION.

33. Where the contention was
made that certain leases were not
in the course of interstate trade
upon the ground that they “were
only presented to the lessee for
gignature and executed by him
after the machines had been set
up and were in operation, regard-
less of the fact from what State
the defendants shipped them”
and it appeared that “the custom
then prevailing was: The shoe
manufacturer would notify the
local representative of the de-
fendants that he desired to lease
certain machines, whereupon a
blank printed order would be
banded to him. le would then
insert in a blank left forsthat pur-
pose the kind of machine or ma-
chines he desired and sign the
application. The orderia: ' Please
deliver to the undersigned, upon
the terms and conditions herein-
after stated, for use in the factory

of the undersigned at (insert St.
Louis, Mo., or wherever the fac-
tory is located) the machines,’ etc.

34. “It also contains an obliga-
tion that he will hold the machines
at his sole risk from injury, loss,
or destruction by fire or otherwise,
pay all taxes assessed and levied
on them, will render full and ac-
curate reports of the machines,
pay the rental and royalties es-
tablished by the defendants, and
pay all shipping and transporta-
tion charges, both to and from the
factory of the machinery company.
An order would then be sent to
the home oftice of the defendant
Maine company in the State of
Massachusetts, and, .if accepted
the machines would be shipped
from Massachusetts, consigned to
itself. Upon their arrival at the
destination, they would be taken
from the carrier by defendauts’
agent and installed in the shoe
factory, and, when set up and put
in operation, the lease would be
executed.”’” Held, that such con-
tention can not be sustained.
United States v. Uniled Shoe Mo-
chinery Co., Mar. 31, 1920, 264
Fed. 138, 158. '

INTERSTATE COMMERCE—PLACE OF ACT
OF INFRINGEMENT.

35. “If the contract involved
and restrained interstate com-
‘merce, it makes no difference that
the particular act of, infringement
occurred within the State of New
York, and the prohibitions of the
Clayton Act apply [citing cases].”
Motion Picture Patents Co, v. Uni-
versal Film Co., Circuit Court of
Appeals, 1916, 235 Fed. 398, 401
Affirmed (1917)in 243 U. 8. 502.

TYING OR EXCLUSIVE CONTRACTS OR LEASES—
ABSENCE OF EXPRESS ASSENT ON PART OF
LESSEE, OR COVENANTEE,

36. “Butitis claimed that there
is nothing in the lesses whereby




the lessees covenant or bind them-
selves not to use any machines
manufactured by other parties, or
purchase mafterials which are dealt
in by the defendants, from others.
This is true, but as the lessors re-
tained the right, in case any other
machines are used in the manufac-
ture of shoes than thnse manufac-
tured by the defendants, of can-
celing the leases and removing
the leased machines, and further
provide for & rebate to those who
comply with these terms, which
those using other machines or ma-
terial do not receive, there is an
implied promise on the part of the
lessees not to violate these condi-
tions of the leases, or suifer the
penalties set out in the leases.

37. “* * * The right to im-
pose a heavy penalty for doing
certain things is just as effective
to prevent them as & covenant not
to do them. 1tis therefore unnec-
essary that the lessees should bind
themselves to these conditions or
agreements by covenants. It is
suflicient if the natural and inevi-
table effect of the leases, accepted
by them, leads to the same result
as if they had in express terms
bound themselves not to use any
other machines or materials than
those manufactured or dealtin by
the defendants. But, to remove
any doubt upon the subject, Con-
gress, out of abundant caution,
added the words ‘or undermtand-
ing’ after the words ‘contracts or
8greements.” The word ‘under-
standing,’ as defined by lexicog-
raphers, includes ‘mental dis-
Cernment, comprehension, clear
knowledge.””” United States v.
United Shoe Machinery Co., June
8, 1016, 234 Fed. 127, 147, 148.

TYING OR EXCLUSIVE CONTRACTS OR LEASES—
PRESUMPTION OF LEGALITY.

38, “% * # the statute does
Dot create a presumption that such
Contracts are inherently vicious,

CLAYTON ACT.

nor does it impose upon the plain-
tiff the burden of proving that the
contracts are not illegal. The pre-
sumption is of legality, and the
burden is upon him who assumes
illegality. The application of the
statute should be made only upon
full proofs. The consequences of
applying it otherwise are too seri-
ous to be disregarded * * *.»
Brown, district judge, concurring
in denying relief sought but dis-
genting as to holding contract in-
volved unlawful under Clayton
Act in Standard Fashion Co. v.
Magrane-Houston Co., June 28,
1919, 259 Fed. 793, 802.

TYING OR EXCLUSIVE CONTRACTS OR LEASES—
IN PARTICULAR CASES.

See also post, par. 77.

39. Held, that a provision by
which a trading stamp concern re-
quired its so-called “subscribers,’’
who obtain under contract the
right to give out these coupons
(exchangeable for various pre-
miums) by paying a consideration
therefor and by agreeing to dis-
tribute the stamps only to cus-
tomers does not violate the section
in question. ‘“This statute for-
bids the converse of the acts com-
plained of in the present action,
and we have nothing to do with
what might happen if the Green
Trading Stamp people were seeke
ing to forbid the use by its sube
scribers of any other kind of trad-
ing stamps. This might or might
not be a restriction upon competi-
tion or tend to effect a monopoly.”
Sperry & Huichinson Co. v. Fen~
ster, Jan. 16, 1915, 219 Fed. 755,
756.

40. Where the bill stated, among
other things, that nearly all the
shoes made in the United States
are machine made; that defend-
ants make and control 98 per cent
of the shoe machinery in the
United States; that defendanta
have business relations with nearly
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all shoe manufacturers in the
United States: that ‘“‘some of the
machines made by the defendants
are designated by them as ‘ princi-
pal,” while others are designated
‘auxiliary’”’; that ‘“The ‘princi-
pal’ machines can not be operated
profitably without the use of some,
if not all of the ‘auxiliary’ ma-
chines, and the latter are of no
practical value, except as they are
used in connection with the
‘principal’ machines”; that the
terms under which defendants
lease their machinery include the
following, to wit: that the lessee

(1) Shall not use the machine
in the manufacture or preparation
of footwear which has not had cer-
tain essential operations performed
upon it by other machines leased
from the lessor;

“(2) Shall use the leased ma-
chine to its fullest capacity;

“(3) Shall use exclusively the
leased machine for the class of
work for which it is designed;

‘“(4) Shall obtain from the les-
sor exclusively, at such price as it
may establish, all duplicate parts
and mechanisms needed in oper-
ating the leased machines, and all
suppliesin connection with them;

“(5) -Shall use patented insoles
made on defendant’s machinery only
in connection with certain foot-
wear manufactured by machinery
leased from the lessor;

“(6) Shall lease from the lessor
any additional machinery which
he may need for work in the same
department as that of the machine
leased;

*(7) Shall permit the lessor to
deterinine whether the lessee has
in his factory more machinery
adapted for doing the same work
than he needs, and, if so, to remove
such machines us, in the opinion of
the lessor, are unnecessary;

“(8) Shall, at the election of
the lessor, suffer a termination of
all leases which he may have and
the removal of all machines leased
by him from the defendants, in
the event of the violation of any
term of any one of the leases.”
Ileld, that rea'ing the ‘“‘act of
Congress and the cases complained
of together, there can be but one
conclusion, and that is that all of
the clauses (with the possible ex-
ception of No. 2) complained of in
the bill are clearly violative of the
plain words of the statute.

41. “If the court were in doubt
as to the meaning of the act and of
the intention of Congress in enact-
ing it, that doubt will be readily
removed by reading and consider-
ing the proceedings in both
houses of Congress touching the
purpose of the law.” Dyer, J.,
granting preliminary injunction,
United Stutes v. United Shoe Ma-
chinery Co. Nov. 9, 1915, 227 Fed.
507, 508, 509.

42. Where a corporation enjoy-
ing a dominating position in the
manufacture and sale or lease of
shoe machines, through ownership
of patents, and through contracts
made by it with its lessees, leased
its machinery with tying clauses
providing among other things that
by using no machines other than
those of defendants, the lessee
should be relieved of certain royal-
ties otherwise exacted; that ‘“if
the lessees use the defendants’ last-
ing machinery for shoes welted on
machines made by other manufac-
turers, or fail to use exclusively
defendants’ machines for lasting
shoes, or fail to purchase from the
defendants exclusively all dupli-
cate parts, extras, and devices ©
every kind, needed or used in 0P~
erating, repairing, or renewing the
lasting machinery, or fail te u®®
exclusively the auxiliary machin




ery of the lessor in the manufac-
ture or preparation of insoles li-
censed under letters patent No.
849,-245, or fail to buy any addi-
tional machines needed in their
shoe factory, which can be leased
from the lessor,”’ that all the leases
could be canceled and the lessees
be deprived of the use of them,
and be compelled to pay certain
royalties, which otherwise they
would not have to pay. Held,
that such leases constituted a vio-
lation of section 3.

The court stated:

43. “Can it be doubted that
these provisions are not only
within the spirit but the letter of
the statute? What is the natural,
direct, and necessary effect of
these conditions? There can be
but one answer to this: To compel
the lessees to use defendants’
machinery and material, regard-

less of whether the terms granted’

by the defendants are as favorable
a8 can he obtained from other
manufacturers of some of the
machines, or dealers in some of
the materials.

44. “In addition, it is charged
that by reason of these leases there
is no market for anyone inclined
to manufacture these or some of
these machines, and therefore
all are deterred from engaging in
their manuiacture, ag, there heing
no market for them, financial
failure is bound to result from the
attempt. Such & condition of
affairs clearly tends to substan-
tially lessen competition, and
create, in favor of the defendants,
& monopoly in that line of com-
merce.”” Trieber, J., overruling
motion to dismiss in United States
V. United Shoe Machinery Co.,
June 6, 1916, 234 Fed. 127, 148,
149,

45. ““On this record we are con-
8trained to find that this restric-
tion may substantially lessen

CLAYTON ACT.

competiition and may tend to
create a monopoly. It already
appears that, out of some 52,000
pattern agencies in this country,
the plaintiff or a holding company
controlling it and two other pat~
tern companies control approxi-
mately two-fifths. The restric-
tion of each merchant to one pat-
tern manufacturer must in hun-
dreds, perhaps in thousands, of
small communities, amount to
giving such single pattern manu-
facturer a monopoly of the business
insuch community. * * *

46. “We must consider this
restriction in the light of the facts
peculiar to the business to which
the restraint is applied, to the con-
ditions already achieved under
such restraint, as well as the nature
of the restraint and its effect,
actual or probable. Viewing it
thus, in the light of the surround-
ing circumstances, we are con-
strained to agree with the District
Court that the negative covenant
in this contract may lessen com-
petition, or may tend to create a
monopoly, or both, and is there-
fore obnoxious to the Clayton
Act [citing Chicago Board of
Trade v. United States, 246 U. S.
231, 238]."" Anderson, Circuit
Judge, in Standard Fashion Co. v.
Magrane Houston Co., June 28,
1919, 259 Fed. 793, 798.

47. “To predict the conse-
quences of the defendant’s agree-
ment not to sell or permit to be
gold on its premises, during the
term of the contract, any other
make of patterns, it is necessary to
consider the pecularities of the
particular business to which the
contract relates * * ¥

48, “In the present case there
is no evidence that any competi-
tor of the plaintiff had ever been
excluded from competition in the
city of Boston or elsewhere be-
cause of inability to procure cus-
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tomers or a store in which he
might market hisgoods * * *.”
“% # % in the present case
there is evidence that the largest
competitor of the plaintiff is
rapidly extending its business by
affirmative contracts without re-
stricted conditions, and has a
much more dominant position in
the field than the present plaintiff.
I can see no ground in the record
for apprehenzion that anybody is
likely to acquire a monopoly in the
dress pattern business, in which, as
the evidence shows, competition
18 very active.

49. “I am unable to agree that
this bill should be dismissed be-
cause the contract in question is
unlawful under the Clayton Act
* * *» Brown, District Judge,
concurring in denying relief
sought, but dissenting as to
reasons in above case. (Pp. 800,
801, 803.)

50. Held, that provisionsin leases
made by a manufacturer of shoe
machinery to the effect (1) that
the lessee should use the leased
machinery to its full capacity; (2)
that tho lessee should purchase
all repair parts or mechanisms
from tho lessor at the lessor’s
regular prices; (3) that the leases
should continue for 17 years unless
sooner terminated by the lessor;
do not, under the circumstances
involved, violate any provisions of
the section in question.

51. That provisionsin said leases
to tho effect that the lessee must
purchase all supplies used by it
in connection with said leased
machinery, exclusively from the
lessor at prices established by the
lesaor; that the lossee must not nuse
said leased machinery in connec-
tion with thoso of the lessor’s com-

petitors, or on shoes or other foot-
wear manufactured in part on
competitors’ machines; violate the
provisions of the section in ques-
tion, notwithstanding the fact that
the lessees have the choice of un-
restricted leases, it appearing that
the consideration for said unre-
stricted leases was prohibitive,
notwithatanding the fact that leases
executed since the enactment of
the Clayton Act do not contain the
objectionable clauses, it appearing
that said leases are only ‘‘tempo-
rary leases,” with the right reserved
to the lessor to substitute or add
different terms, the intention ap-
pearing to avoid the prohibitions
of the section in question pending
the litigation affecting the legality
of the leascs containing the objec-
tionable clauses, and notwithstand-
ing the fact that the right to de-
clare a leaso forfeited for a breach
of any of the clauses involved had
not up to that time been exercised.

52. That provisions to the effect
that the lessor might terminate the
lease for breach of any condition
contained therein does not violate
the section in question in so far a8
lawful conditions are involved,
and thatthe provisionsastorovalty.
are not objectionable except that
which allows a discount or rebate
on condition of the lesseesnot using
competitors’ machines. United
States v. United Shoe Machinery
Co., Mar. 81, 1920, 264 Fed. 138,
165-169.

“WHERE THE EFFECT OF SUCH LEASE, SALE, OR
CONTRACT FOR SALE, OR SUCH CONDITION, |
AGREEMENT, OR UNDERSTANDING MAY BE TO
SUBSTANTIALLY LESSEN COMPETITION OR
TEND T0 CREATE A MONOPOLY IN ANY LINE
OF COMMERCE."”

63. “I am satisfied with the
reasoning of Judge Trieber [ United
States v. United Shoe Machinery Co.,
234 Fed. 127, 150] that Congress,
with the full knowledge of the




constructionwhichhad heenplaced
upon the Sherman Act by the
Supreme Court, did not intend
that the same construction should
be placed upon the specific terms
of the Clayton Act; for it chose to
define the lessening of competition
which it declared to be unlawful,
and to do this used the word ‘sub-
stantially’ to make it apparent
that a real, as opposed to an
imaginary or fanciful lessening of
competition, was intended.

b4. “Doubtless a substantial
lessening of competition would
amount to an unreasonable re-
straint of trade; but I do not
think it is the duty of the Court to
find this before it can pronounce a
contract unfair, the cffect of which
it has found may be to ‘substan-
tially lessen competition.’” The
reports of the committees of both
Houses of Congress, as well as the
legislative history of the bill, show
the intent of Congress to protect
the public from practices which it
believed to be inimical to the
Public good by preventing these
Practices from being put in opera-
tion.

53. ‘I think, therefore, it is the
duty of the Court to determine
whether or not the contract has
provided means for a real or sub-
stantial lessening of competition,
irrespective of what use has been
oris being made of these means.

56. “By the use of the word
‘may’ the intent is manifest to deal
Wwith the potential evil which a
Contract may contain, and to make
the attempt to substantially lessen
Competition unlawiully.” Johnson,
Circuit Judge, in Standard Fashion
Co. v. Magrane Houston Co., Mar.
9, 1918, 254 Fed. 493, 499. (District
Court.)

57. “The mere fact that Congress
®nacted the Clayton Act after
Bumerous courts had held similar

CLAYTON ACT.

or analogous restrictions [i. e.,
agreements on the part of the cove-
nantee not to deal in productsother
than those of the seller during the
term of the contract) not obnoxious
to the Sherman Act, July 2, 1890,
C. 647, 26 Stat. 209 (Comp. St.
pars. 8820-8823, 8827-8830), or in-
valid at common law, or under
State antitrust statutes, justifies
the inference that the Legislature
intended in the line of actual ex-
perience to’change the law. [Cit-
ing numerous cases.]

58. “There is no answer to the
suggestion of Judge Trieber in
U.8.v. United Shoe Machinery Co,
(D. C.), 234 Fed. 127, 150, that the
presumption i8, not that Congress
intended that the construction of
the Sherman Act should control,
buton the contrary that it should
not control.” And again quoting
from Judge Trieber: 'Evidently
Congress was not satisfied to only
prohibit actual lessening of com-
petition or monopolizing, but to
make it unlawful for any person to
do these acts, which may put it in
his power to do go.’

59. ‘“The very title of thisactis
significant—*An act to supplement
existing laws aguinst unlawful re-
straint and monopolies, and for
other purposes.””” Standard Fash-
ion Co. v. Magrane Houston Co.,
June 28, 1919, 259 Fed. 793, 795,
796.

60. *‘In order to condemn the
negative covenant it is not nec-
essary that the Court should find
that it will lessen competition or
will tend to create a monopoly; it
is enough to find that it may lessen
competition or may tend to create
& monopoly.”

61. ‘‘On this record we are con-
strained to find ths: this restric-
tion may substantially leisen
competition and may tend to
create a monopoly, Italready ap-
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pears that, out of some 52,000 pat-
tern agencies in this country, the
plaintiff or a holding company
controlling it and two other pat-
tern companies control approxi-
mately two-fifths. The restriction
of each merchant to one pattern
manufacturer must in hundreds,
perhaps in thousands of small
communities amount to giving
such single pattern manufacturer
& monopoly of the business in such
community. * * *°  Ander-
son, Circuit Judge in Standard
Fashion Co. v. Magrane Houston
Co., June 28, 1919, 259 Fed. 793,
798. ‘

Brown, District Judge, concur-
ring in denying relief asked, but
pot in holding the contract in-
volved unlawful under the Clay-
ton Act.

62. ‘“‘Full weight must be given
to the final clause of section 3 of the
Clayton Act[quoting above clause,
namely, ‘¢ Where the effect of auch
lease,”’ etc.]. .

63. ‘“‘In determining the effect
we must consider the thing upon
which the effect is to be produced.
This clause seems to require that
the interpretation and application
of section 3, of the Clayton Act
should be according to the princi-
Ples stated in the opinion of Mr.
Justice Brandeis in Chicago Board
of Trade v. United States, 246 U. 8.
231, 238, 38 Sup. Ct. 242, 244 (62
L. Ed. 683).

84. ‘“‘But the legality of an
agreement or regulation can not
be determined by so simple a test,
as whether it restrains competition.
Every agreement concerning trade,
every regulation of trade, restraina.

To bind, to restrain, is of their
very essence. The true test of le-
gality is whether the restraint im-
posed is such as merely regulates,
and perhaps thereby promotes
competition, or whether it is such
as may suppress or even destroy
competition. To determine that
question the Court must ordinarily
consider the facts peculiar to the
business to which the restraint is
applied; its condition before and
after the restraint was imposed;
the nature of the restraint, and its
effect, actual or probable. The
history of the restraint, the evil
believed to exist, the reason for
adopting the particular remedy,
the purpose or end sought to be
attained, and all relevant facts.
This is not because a good inten-
tion will serve an otherwise ob-
jectionable regulation or the re-
verse; but because knowledge of
intent may help the Court to in-
terpret facts and to predict con-
sequences.’”’

65. ‘““In applying the statute it
must be judicially determined
what the effect may be. This
judgment must be more than a
mere feeling of ‘possibility’ aris-
ing in ignorance of facts which, if
known, would destroy that feeling.
It must be based on knowledge
and upon a reasonable belief that,
in view of existing facts, there is
a ‘dangerous probability’’’ (pps.
799, 800, 801). -

66. ‘“There iz nothiy .n twhe
Sherman Act, or any other act of
Congress, making the acts enum-
erated in section 3 of the Clayton
Act unlawful, ‘where the effect’
of them ‘may be to substantially
lessen competition or tend to
create a monopoly in any line of
commerce.’ Section 1 of the
Sherman Act (Comp. St. sec. 8820)
makes unlawful ‘contract * **
in restraint of trade or commerce,’




and as construed by the Supreme
Court in the above cited cases,
they mean ‘contracts which un-
duly restrain trade and commerce.’
This languge differs materially
from the languge used in section 3
of the Clayton Act. That con-
tracts or leagses may substantially
lessen competition was not suffi-
cient to make them unlawful un-
der the Sherman Act, if not un-
duly or oppressively enforced as
was held in clauses hereinbefore
cited.”

67. “The Clayton Act as the
court construes it, is intended as
_ apreventive act, to arrest the crea-
tion of trusts etc., in their incip-

iency and before consummation
* * * 2

68. ‘‘It is therefore unnecessary
to determine whether the defend-
ants, by the tying clauses and the
discounts and rebates, have suc-
ceeded in unduly monopolizing
or attempted to monopolize un-
duly, any part of the trade or com-
merce among the several States, or
to unduly restrain competition in
that part of commerce. The ques-
tion to be decided is: Do the
clauses complained of, or any of
them, put it in their power, or
have the effect, or tend, if en-
forced, as the defendants would
have the right to do, if they are
not unfair under the Clayton
Act—and that is their intention
[contention?]—‘to  substantially
lessen competition’ or ‘establish
& monopoly in trade’?

69. “In the opinion of the court
there can be no doubt that the en-
forcement of some of the provisions
hereinafter mentioned will have
that effect. Ifshoe manufacturers
arp not permitted to use machines
manufactured by competitors
without being penalized, such
Prohibition tends to lessen com-
Petition, and eventually will re-
8ult in giving the defendants a
monopoly in that part of trade or
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commerce. Who will invest the
millions necessary to establish
such manufacturing plants, and
the evidence convinces that it
would require these large sums to
establish them, when the product
can not besold, or at best can find
buta very limited market? * * *’’
United States v. United Shoe Ma-
chinery Co., Mar. 31, 1920, 264
Fed. 138, 161-163.

WHETHER LIMITED BY SECTION 2.

70. “In the opinion of the Court
section 2 of the Act is limited to
sales and not leases, and therefore
does not apply to any of the acts
prohibited by section 3.”” United
.States v. United Shoe Machinery
Co., Mar. 31, 1920, 264 Fed. 138,
165. , '

WHETHER RETROACTIVE.

71. ““Counsel for defendant
earnestly insists that, even if
Congress so intended, the statute
can not be construed to apply to
preexisting contracts and to pro-
hibit their performance and en-
forcement, without violating fun-
damental and  constitutional
rights. The statute does not in
terms except from its operation
any agreements or contracts, past,
present, or future, and, in the ab-
sence of such exceptions, it is to
be presumed that Congress intend-
ed to prohibit, not only the mak-
ing of future contracts, but also
any further performance of past
contracts of the kind specified.
[Continuing contracts of lease.}’’
Elliott Machine Co. v. Center, Feb.
20, 1915, 227 Fed. 124, 126; United
States v. United Shoe Machinery
Co., Nov. 9, 1915, 227 Fed. 507,
510.

72. ““Section 3 of the Clayton
Act does not declare ‘any
contracts and leases [prohibited
by that section] to be void,” but
that ‘it shall be unlawful for any
person,’ etc., ‘to make such con-
tracts,’ etc. Ordinarily the word




M2y sue in any
United States dis-
trict court, and
recover threefuld
damages, includ-
ing cost of suit.
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‘shall’ indicates that the act is to
be prospective, and not retrospec-
tive, * * *2

73. ““If there is room for doubt
a8 to the intention of Congress, it
is removed by reference to the
proceedings in (‘ongress when the

bill was pending in the Senate
*  * *.”

74. ““The conclusion of the

Court is that the act should not be |-

given a retroactive construction
declaring these clanses, made be-
foreits enactment, void.” United
States v. United Shoe Machinery
Co., Mar, 31, 1920, 264 Fed. 138,
171, 174, 175.

WORDS AND PHRASES —“UNDERSTANDING.”

76. ““The word ‘understanding,’
as detined by lexicographers,
includes mental discernment,
comprehension, clear knowledge
*  * *'

76. “‘Counsel contend that ‘un-
derstanding’ is equivalent to
‘agreement,’ except that it im-
putes that it is oral. The Court

can not adopt this definition. In
its opinion it means something
more. It meansan implied agree-
ment, resulting from the expressed
terms of the agreement, whether
written or oral, or where the law
from certain acts of the parties im-
plies an agrecment to do a certain
act * * *°7 Thited States v.
United Shoe Muachinery Co., June
6, 1916, 234 Fed. 127, 148,

IN GENERAL

77. Provisions of this section
held to strengthen conclusion that
owner of a patent moving-picture
projecting machine, enjoying a
monopoly in the sale of motion-
picture projecting machinery, by
reason of such patent, can not sell
the same with the condition at-
tached that only a certain kind of
films, not a part of the machine
and not patented, shall be used
in connection therewith, Motion
Picture Patents (o. v. Upi-
versal Film Mfy. Co., 1916, Circuit
Court of Appeals, 235 Fed. 398.
Affirmed (1917) in 243 U. 8. 502,
517.

Sec. 4. VIOLATION OF ANTITRUST LAWS—DAMAGES

TO PERSON INJURED.

Src, 4. That any person who shall be injured in his

business or property by reason of anything forbidden in
the antitrust laws may sue therefor in any district court
of the United States in the district in which the defend-
ant resides or is found or has an agent, without respect
to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, in-
cluding a reasonable attorney’s fee,

DECISIONS,
Frey & Ron, Inc., v. Cudahy Packing Co., Dec, 9, 1915, 228
Fed. 209,
220

American Sea Green Slate Co. v. O'Hulloran, Dec. 14, 1015,
Fed. 77, 79. -

Dowd v, United ,'Jhm Workers of America, Clreuit Court of
Appeals, July 21, 1916, 285 Fed. 1, 4, 6.

Veuner v. Pennsylvania Steel Co., April 18, 1918, 250 Fed. 292.
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Sec. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI-
GATION. INSTITUTION THEREOF AS SUSPENDING
STATUTE OF LIMITATIONS.

. )  Prima facie evi-
Skc. 5. That a final judgment or decree hereafter ren- ;¢uvs "oo g

dered in any criminal prosecution or in any suit or pro-§ine i’
ceeding in equity brought by or on behalf of the United tom -
States under the antitrust laws to the effect that a de-

fendant has violated said laws shall be prima facie evi-

dence against such defendant in any suit or proceeding

brought by any other party against such defendant under

said laws as to all matters respecting which said judg-

ment or decree would be an estoppel as between the

parties thereto : Provided, This section shall not apply to  (opsent  tudg-

consent judgments or decrees entered before any testi- excevted.
many has been taken : Provided further, This section shall
not apply to consent judgments or decrees rendered in
criminal proceedings or suits in equity, now pending, in
which the taking of testimony has been commenced but
has not been concluded, provided such judgments or de-

crees are rendered before any further testimony is taken.

- . . . . o e R
Whenever any suit or proceeding in equity or criminal 420t 18 .of

prosecution is instituted by the United States to prevent, et "o trvacs

. . . . . ight de
restrain or punish violations of any of the antitrust laWs,{)’fu:i;.gsu;?fJﬁfd‘?

. o . . . i ; the ite
the running of the statute of limitations in respect of $i%.oy fdeaca

each and every private right of action arising under said "™ '***
laws and based in whole or in part on any matter com-
plained of in said suit or proceeding shall be suspended
during the pendency thereof,

DECISIONS,

Buckeye Powder Co. v. Du Pont Powder Co., Dec. 9, 1918, 248
U. 8., 55, 68, afirming Buckeye Powder Co. v. B. I. Du Pont de
Nemours Powder Co., July 2, 1915, 223 Fed. 881, 884,

Sec. 6. LABOR OF HUMAN BEINGS NOT A COM-
MODITY OR ARTICLE OF COMMERCE.

Stc. 6. That the labor of a human being is not a com-  -aPor sgrieul-

modity or article of commerce. Nothing contained in thejyfurs! organt

antitrust laws shall be construed to forbid the existence Jiembers, organ

and operation of labor, agricultura}, or horticultural or- Q:L?ui"gu{'&t,hﬁgt

ganizations, instituted for the purposes of mutual help,afccted by anti

and not having capital stock or conducted for profit, or e e

to forbid or restrain individiual members of such organi- jects.
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See. 6. LABOR OF HUMAN BEINGS NOT A COM-
MODITY OR ARTICLE OF COMMERCE—Continued.
zations from lawfully carrying out the legitimate objects
thereof; nor shall such organizations, or the members
thereof, be held or construed to be illegal combinations
or conspiracies in restraint of trade, under the antitrust

laws.
DECISIONS,

United States v. King, April 25, 1916, 250 Fed. 908, 909, 910.

Dowd v, United Mine Workcrs of America, Circuit Court of Ap-
peals, July 21, 1916, 235 Fed. 1, 5.

Stephens v. Ohio State Telephone Co., February 14, 1917, 240
Fed. 759, 7717.

Duplex Printing Press Co. v. Deering, April 23, 1917, 247 Fed.
192, 195.

Paine Lumber Co. v. Neal, June 11, 1917, 244 U. S. 459, 483, 487.

Duplexr Printing Press Co. v. Deering, May 25, 1918, Circuit
Court of Appeals, 252 Fed. 722, 743, 747.

Montgomery v. Pacific Elcctric Railway Co., May 26, 1919, Cir-
cuit Court of Appeals, 258 Fed. 382, 389.

Dail Overland Co. v. Willys Qverland, December 27, 1919, 263
Fed. 171, 185, 186.

Sec. 7. ACQUISITION BY CORPORATION OF STOCK
OR OTHER SHARE CAPITAL OF OTHER CORPORATION
OR CORPORATIONS.

Ot other corpe-  Qpe, 7, That no corporation engaged in commerce shall
ration, Prohibit. =kl ]

bt . S
oy here  STert acquire, directly or indirectly, the whole or any part of

stantially lesen the stock or other share capital of another corporation en-
competition, re-

strain commerce, e also in commerce, where the effect of such acquisi-

amonopoly.  tion may be to substantially lessen competition hetween
the corporation whose stock is so acquired and the cor-
poration making the acquisition, or to restrain such com-
merce in any section or community, or tend to create a
monopoly of any line of commerce.

othoye o No corporation shall acquire, directly or indirectly, the

tone, okt whole or any part of the stock or other share capital of

e Y emen tWo OF more corporations engaged in commerce where

competitlon, e the effect of such acquisition, or the use of such stock by
or tend " the voting or granting of proxies or otherwise, may be
to substantially lessen competition between such corpora-
tions, or any of them, whose stock or other share capital
is so acquired, or to restrain such commerce in any sec-
tion or community, or tend to create a monopoly of any

line of commerce,
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This section shall not apply to corporations purchasing  Purchase solely
such stock solely for investment and not using the same excepted.
by voting or otherwise to bring about, or in attempting
to bring about, the substantial lessening of competition.
Nor shall anything contained in this section prevent a
corporation engaged in commerce from causing the for-
mation of subsidiary corporations for the actual carrying Formation of
on of their immediate lawful business, or the natural and itigns for im.
legitimate branches or extensions thereof, or from own- e a0 ex:
ing and holding all or a part of the stock of such sub-
sidiary corporations, when the effect of such formation
is not to substantially lessen competition.

Nor shall anything herein contained be construed to Common car-

riers excepted

prohibit any common carrier subject to the laws to regu- yith reference to
ranch or tap

late commerce from aiding in the construction of lines where 1o
branches or short lines so located as to become feeders to vetition.
the main line of the company so aiding in such construc-

tion or from acquiring or owning all or any part of the

stock of such branch lines, nor to prevent any such com-

mon carrier from acquiring and owning all or any part

of the stock of a branch or short line constructed by an in-
dependent company where there is no substantial com-
petition between the company owning the branch line so
constructed and the company owning the main line ac-
quiring the property or an interest therein, nor to prevent

such common carrier from extending any of its lines
through the medium of the acquisition of stock or other-

wise of any other such common carrier where there is no
substantial competition between the company extending

its lines and the company whose stock, property, or an
interest therein is so acquired.

Nothing contained in this section shall be held to affect , Frirtine rights
or impair any right heretofore legally acquired: Pro- [3'13 acquired
vided, That nothing in this section shall be held or con-
strued to authorize or make lawful anything heretofore
prohibited or made illegal by the antitrust laws, nor to
exempt any person from the penal provisions thereof or
the civil remedics therein provided.

ACQUISITION OF STOCK, ETC, IN interstate commerce as independ-
PARTICULAR CASES. ent wholesale fresh fish dealers on

78. “The evidence discloses | the Fish Pier, and the assets and
that the Boston Fish Pier Co. in | business of Ernest F. Rich, doing
1916, acquired the stock of 25 of | business under the name of A. F.
the corporations doing business in | Rich & Co., and the partnerships
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ANNOTATIONS, Sec. 7—Continued.

ACQUISITION OF STOCK, ETC., IN PARTICULAR
CASES—Continued.

of Lombard & Curtis and Fulham
& Herbert, the three latter con-
cerns being wholesale fresh fish
dealers engaged in interstate trade
on the pier, and that it thereafter
conducted the businesses of these
dealers, and all competition be-
tween them ceased. We think
the acquisition of these corpora-
tions was plainly in violation of
the Clavton Act, and that their
combination in the Boston TIFish
Pier Co. must be dissolved.

79. “We also are of the opinion
that the acquisition by the Bay
State Fishing Co. of the stock in
the 8 corporations in its combina-
tion is likewise in violation of the
Clayton Act. The fact that 5 out
of 8 of the corporations whose
stock was taken over by the Bay
State Fishing Co. were organized
under the laws of Maine, to whom
the Massachusetts corporations
bearing the same names conveyed
their husinesses and assets, does
not make the situation different
than it would have been, and no
less a violation of the Clayton
Act, had it taken over the stock
of the Massachusetts corporations
directly. The respective Maine
and Massachusetts corporations
were in substance the same, and
the effect of the formation of the
Maine corporations, and the tak-
ing over of their stock was to de-
feat competition between all of
the subsidiary corporations. The
combination of these corporations
with the Bay State Fishing Co.
was thevefore a violation of the

Clayton Act and must be dis-
solved.” United States v. New
England Fish Exchange, July 11,
1919, 258 Fed. 732, 746.

80. “Nor does the ownership
by the plaintiff of a majority of
the defendant company's stock
substantially or otherwise lessen
competition between them (if
they can at all be said to compete),
or restrain commerce, or create a
monopoly in any line thereof, As
herctofore stated the Tool Com-
pany is in effect, if not in fact,
a subsidiary company, engaged
largely, if not wholly, in perform-
ing contracts sublet to it by the
plaintiff. The case is not within
the provisions of section 7 of the
Clayton Act. * * % Njlg.
Bement-Pond Co. v. Iron Moulders’
Union, Oct. 9, 1917, 246 Fed. 851,
863, 864. (Reversed on ground of
Jurisdiction in 258 I'ed. 408. Re-
versal affirmed on same ground by
Supreme Court in opinion handed
down Nov. 8, 1920,)

81. Section referred to but not
passed on in Venner v. Pennsylvania
Steel Co., Cireunit Court of Appeals,
June 30, 1916, 233 Fed. 407, in-
volving proposed acquisition of
assets of one corporation by an-
other corporation, alleged to vio-
late the act; (supplementary bill)
Apr. 18, 1918, 250 Fed. 292,

WHETHER RETROACTIVE.

82. Section assumed not intend-
ed to be. Hyams v. Calumet &
Hecla Mining Co., Jan. 6, 1915,
Circuit Court of Appeals, 221
Fed, 529, 537.
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COM-
PANIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS.
Skc. 8. That from and after two years from the date
of the approval of this Act no person shall at the same Not to serve

ore than one

time be a director or other officer or employee of more bank, banking as-
sociation, or trust

than one bank, banking association or trust company,cmpany it de
posite, capital,

organized or operating under the laws of the United surpivs, and un.
= divided profits

States, either of which has deposits, capital, surplus, and B e over
undivided profits aggregating more than $5,000,000; and
no private banker or person who is a director in any bank
or trust company, organized and operating under the
laws of a State, having deposits, capital, surplus, and
undivided profits aggregating more than $5,000,000, shall
be eligible to be a dircctor in any bank or banking asso-
ciation organized or operating under the laws of the
United States. The eligibility of a director, officer, or How eligibiity
. X rmined.
employee under the foregoing provisions shall be deter-
mined by the average amount of deposits, capital, sur-
plus, and undivided profits as shown in the official state-
ments of such bank, banking association, or trust company
filed as provided by law during the fiscal year next pre-
ceding the date set for the annnal election of directors,
and when a director, officer, or employee has been elected
or selected in accordance with the provisions of this Act
it shall be lawful for him to continue as such for one
year thereafter under said election or employment.
No bank, banking association or trust company, organ- Not to serve

. . . more than one
1zed or operating under the laws of the United States,bank, banking as-

« . . . sociation, or trust
1In any city or incorporated town or village of more than company located
" . N n city or incor-

two hundred thousand inhabitants, as shown by the last porated town or
. . . village of more
preceding decennial census of the United States, shall than 200,000 in-

. . habitants.
have as a director or other officer or employee any private
banker or any director or other officer or employee of any
other bank, banking association or trust company located
In the same place: Provided, That nothing in this section Savingr banks
. . . without capita
shall apply to mutual savings banks not having a capital (share) stock ex.
o . cepted.
stock represented by shares: Provided further, That a
director or other officer or employee of such bank, banking Where entire,
. . . “stoc o one
association, or trust company may be a director or other bank, etc., owned
: v stockholders
officer or employee of not more than one other bank or o other, wis0 ex-
. . cepted.
trust company organized under the laws of the United

186395°—20——33



514 ACTS ADMINISTERED BY COM MTSSTON,

Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COM-
PANIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS—Contd.

States or any State where the entire capital stock of one
is owned by stockholders in the other: And provided fur-
ther, That nothing contained in this section shall forbid

Class A director y (lirector-of class A of a Federal reserve bank, as defined
of Federal reserve

bank excepted in the Federal Reserve Act from being an officer or
director or both an officer and director in one member
Private banker bank : And provided further, That nothing in this Act

or officer, cte., of

member bank, or § 1bi vy - irect
member bank, or shall prohibit any private banker or any officer, director,

may serve, with or employee of any member bank or class A director of
consent of Feid-

erai Reserveq Federal reserve bank, who shall first procure the consent
Board, not more

than ‘two other of the Federal Reserve Board, which board is hereby au-
banks, ete.. where

no substantia thorized, at its discretion, to grant, withhold, or revoke
such consent, from being an officer, director, or employee
of not more than two other banks, banking associations,
or trust companies, whether organized under the laws of
the United States or any State, if such other bank, bank-
ing association, or trust company is not in substantial
competition with such banker or member bank.
Coment maybe  The consent of the Ifederal Reserve Board may be pro-
secured before ap- - .
plicant elected CUred before the person applying therefor hasbeen elected
director. .
as a class A director of a Federal reserve bank or as a
director of any member bank.?
Not to seve That from and after two years from the date of the

two or more pres- . .
ently or previ- approval of this Act no person at the same time shall be

ously competing . . .

corporations it @ director in any two or more corporations, any one of
capital, wsurplus, . . . . : N .
and undivided Which has capital, surplus, and undivided profits aggre-

Do (e84 mating more than $1,000,000, engaged in whole or in part

000,000, and: . . .
elimination of I COMmerce, other than banks, banking associations, trust

etition b . . .
agreement would COMpanies and common carriers subject to the Act to

T S pegrulate commerce, approved Kebruary fourth, eighteen
hundred and eighty-seven, if such corporations are or
shall have heen theretofore, by virtue of their business
and location of operation, competitors, so that the elimin-
ation of competition by agreement between them would
constitute a violation of any of the provisions of any of

o Jlow eligibility the antitrust laws. The eligibility of a director under the
foregoing provision shall be determined by the aggregate
amount of the capital, surplus, and undivided profits,

tThe part of the section immediately preceding begluning with, “And
provided further, That nothing in this Act" to this point, amendments
made by act May 5, 1916, C. 120, and act May 26, 1920, C. 208,
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exclusive of dividends declared but not paid to stock-
holders, at the end of the fiscal year of said corporation
next preceding the election of directors, and when a
director has been elected in accordance with the provi-
sions of this Act it shall be lawful for him to continue
as such for one year thereafter.

When any person elected or chosen as a director or
officer or selected as an employee of any bank or other

6515

Eligibijlity at
me of election

or selection not
changed for one

corporation subject to the provisions of this Act is eligi- ¥«

ble at the time of his election or selection to act for such
bank or other corporation in such capacity his eligibility
to act in such capacity shall not be affected and he shall
hot become or be deemed amenable to any of the provi-
sions hereof by reason of any change in the affairs of
such bank or other corporation from whatsoever cause,
whether specifically excepted by any of the provisions
hereof or not, until the expiration of one year from the
date of his election or employment.

INTERLOCKING DIRECTORATES—ABSENCE OF
COMPETITIVE FEATURES.

83. “Furthermore, it is to be
observed that the Delaware Co.’s
holdings are not in naturally com-
peting companies. The com-
Panies named in the present rec-
ord are widely separated and
operate in distinct municipalities,
and the gas plant here in question
is the only one in the city of Hol-
land, and is entirely within the
State of Michigan. The case,
therefore, does not fall within
any principal opposed to the sup-

Pression of competition, as, for

instance, the underlying princi-
Pal of the Northern Securities case,

See.

193 U. 8. 197, 24 Supreme Court
436, 48 L. Ed. 679, nor within
any statutory inhibition against
interlocking directorates similar
to that of the (layton Act (Act
Oct. 15, 1914, C. 323, 38 Stat. L.
732, sec. 8 {[Comp. Stat. Sec.
8835H]) * * *» (ity of Hol-
land v. Holland City Gas Co.,
Circuit Court of Appeals, Feb. 13,
1919, 257 Fed. 679, 685.

IN GENERAL

84. Provisions of section disre-
garded as not then operative,
Hyams v, Calumet & Hecla Mining
Co., Circuit Court of Appeals, Jan.
8, 1915, 221 Fed. 529, 537.

9. WILLFUL MISAPPLICATION, EMBEZZLE-

MENT, ETC., OF MONEYS, FUNDS, ETC., OF COMMON

CARRIER A FELONY.

Skc. 9. Every president, director, officer or manager of

any firm, association or corporation engaged in com-
Mmerce as a common carrier, who embezzles, steals, abstracts
or willfully misapplies, or willfully permits to be misap-
blied, any of the moneys, funds, credits, securities, prop-
erty or assets of such firm, association or corporation,
8rising or accruing from, or used in, such commerce, in
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Sec. 9. WILLFUL MISAPPLICATION, EMBEZZLEMENT,
ETC., OF MONEYS, FUNDS, ETC., OF COMMON CARRIER
A FELONY —Continued.

whole or in part, or willfully or knowingly converts the
same to his own use or to the use of another, shall be
deemed guilty of a felony and upon conviction shall be

Penalty, fue fingd not less than $500 or confined in the penitentiary
or imprisonment,
oF both. not less than one year nor more than ten years, or both,

in the discretion of the court.

May prosecute 1 i 1stri
oMy prosecute  Progecutions hereunder may be in the district court of

of United States 1 St istric i g ¢
ot United states the United States for the district wherein the offense may

ohense  commit- hg ve been committed.
Jurisdiction of  Lhat nothing in this section shall be held to take away
Sote s motor impair the jurisdiction of the courts of the several

égdfwr:g:t:c'\.tlf:,’, States under the laws thereof; and a judgment of convie-

hereunder. * tion or acquittal on the merits under the laws of any
State shall be a bar to any prosecution hereunder for the
same act or acts.

Sec. 10. LIMITATIONS UPON DEALINGS AND CON-
TRACTS OF COMMON CARRIERS.

Skec. 10. That after two years from the approval of this

ke in #% Act no common carrier engaged in commerce shall have

St o  any dealings in securities, supplies or other articles of

s o' commerce, or shall make or have any contracts for con-

o 0pia struction or maintenance of any kind, to the amount of

h, case directors more than $50,000, in the aggregate, in any one year, with

ete., of common

currier, s & another corporation, firm, partnership or association

gther party or when the said common carrier shall have upon its board

Interest therein. £ Jirectors or as its president, manager or as its purchas-
ing or selling officer, or agent in the particular transac-
tion, any person who is at the same time a director, man-
ager, or purchasing or selling officer of, or who has any
substantial interest in, such other corporation, firm, part-
pership or association, unless and except such purchases
shall be made from, or such dealings shall be with, the

Bidding to be hidder whose bid is the most favorable to such common

;:’E:t{?a"ﬁ::‘?:“’ carrier, to be ascertained by competitive bidding under
terstate Oom regulations to be prescribed by rule or otherwise by the
sion, and to show Tnterstate Commerce Commission. No bid shall be re-
dresses of bidder, cojved unless the name and address of the bidder or the

officers, eto. l
names and addresses of the officers, directors and geners
managers thereof, if the bidder be a corporation, or of
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the members, if it be a partnership or firm, be given with
the bid.

Any person who shall, directly or indirectly, do or ut- Fenrlty tor
tempt to do anything to prevent anyone from bidding or lemptivg to pre
shall do any act to prevent free and fair competitionggmeetiion in
among the bidders or those desiring to bid shall be pun-
ished as prescribed in this section in the case of an officer
or director.

Every such common carrier having any such transac- Carrier to re

port transactions
tions or making any such purchases shall within thirty hereunder to In-

days after making the same file with the Interstate Com- n;e;::: Gommis
nmierce Commission a full and detailed statement of the
transaction showing the manner of the competitive bid-
ding, who were the bidders, and the names and addresses
of the directors and officers of the corporations and the
members of the firm or partnership bidding; and when-

ever the said commission shall, after investigation or commision to

' . t violations,
hearing, have reason to believe that the law has been ang its own find.

violated in and about the said purchases or transactions gemen, *™
it shall transmit all papers and documents and its own
views or findings regarding the transaction to the At-
torney General.
If any common carrier shall violate this section it shall  M§sdemeanor

for director, etc.,

eodi S . ; 1 to knowingl
be fined not exceeding $25,000; and every such director,* or, ditect,

agent, manager or oflicer thoreot who shall have know- "Ldneotfx' b v
ingly voted for or directed the act (,Ollbtltutlng such viola- »ection-

tion or who shall have aided or abetted in such violation

shall be deemed guilty of a misdemeanor and shall be FPessity.
fined not exceeding $5,000, or confined in jail not exceed-

ing one yeur, or both, in the discretion of the court.

The effective date on and after which the provisions of , Ffiective  date
section 10 of the Act entitled “An Act to supplement ! 1919
existing laws against unlawful restraints and monopolies,
and for other purposes,” approved October fifteenth,
nineeen hundred and fourteen, shall become and be
effective is hereby deferred and extended to January first,

Nineteen hundred and nineteen: Provided, That said sec- S8t J2% 2
tion shall become effective on January elghth, nineteen g tlows heve;
hundred and eighteen, as to any corporations hereafter

organized.

——e ———

1 Above paragraph resolution Jan, 12, 1915 C. 8 40 Stat. 431,
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE,
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.

SERVICE,
o ap. SF!C. 11. That authority to enforce compliance with
plicable vested gactiong two, three, seven and eight of this Act by the per-

m—

Interstate Com S0NS respectively subject thereto is hereby vested: in the
m

sion ; mjM"Intel'state Commerce Commission where applicable to
p Federal Reserve COININON carriers, in the Federal Reserve Board where ap-
' plicable to banks, banking associations and trust com-
o Federsl Trade panies, and in the Federal Trade Commission where ap-
plicable to all other character of commerce, to be exer-

cised ag follows:

p o eee VY henever the commission or board vested with juris-

complaint if b diction thereof shall have reason to believe that any

lieves secs. 2, 8,

7 or B riclated person is violating or has violated any of the provisions

with notice of f gections two, three, seven and eight of this Act, it shall

hearing on N . . X
spondent or de- jssue and serve upon such person a complmrllt stating its
charges in that respect, and containing a notice of a hear-
ing upon a day and at a place therein fixed at least thirty
days after the service of said complaint. The person so
e compl.ained of shall have the right to appear at the place
poar and so%und time so fixed and show cause why an order should
not be entered by the commission or board requiring such
person to cease and desist from the violation of the law
Int ti v i 1 \ 3 “w B
ml TV ention so.cha'!‘ged in said complaint. Any person may make ap
ted for goodplication, and upon good cause shown may be allowed
cause. . . . .
by the commission or board, to intervene and appear in
I o A §aid proceeding by counsel or in person. The testimony
filed in any such proceeding shall be reduced to writing and
filed in the office of the commission or board. If upon
In care of vi>- guch hearing the commission or board, as the case may be,

lation commis-

ston or butrd 40 shall be of the opinion that any of the provisions of said

make written re-

port stating fn sections have been or are being violated, it shall make a

wue and <erve o paport in writing in which it shall state its findings as to

der to cease and

desist on respond- the facts, and shall issue and cause to be served on such
person an order requiring such person to cease and desist
from such violations, and divest itself of the stock held
or rid itself of the directors chosen contrary to the pro-
visions of sections seven and eight of this Act, if any
there be, in the manner and within the time fixed by said

Commisslon or rder, [ntil a transcript of the record in such hearing

board may mod-

ity or set aideshall have been filed in a circuit court of appeals of the

transeript of rec- 1 : e s .
transcript of rec- [Tnited States, as hereinafter provided, the commission

cuiy Jourt of AB- or board may at any time, upon such notice and in such
manner as it shall deem proper, modify or set aside, in
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whole or in part, any report or any order made or issued
by it under this section.

a1 o o t . v of In case of dis-
If such person fails or neglects to obey such order of In.casc of dls

. L . a el 3 1a 1 e order, commix-
the commission or board while the same is in effect, theofder, commi

1eql . 0w 1reul may apply to Cir-
commission or board may apply to the circuit court of 12y awvly toCir-

. < [ LJ— peals for enforce-
appeals of the United States, within any circuit where peals for enforce

H 3 i a< OF 1 i 1 and file tran-
the violation complained of was or is being committed or 2ud fle tran:

where such person resides or carries on business, for the
enforcement of its order, and shall certify and file with
its application a transcript of the entire record in the
proceeding, including all the testimony taken and the
report and order of the commission or board. Upon suely Court to cause

notice thereof to

qH : i ANSET] shit]] be served -
filing of the application and transcript the court shal] be served on re-

cause notice thereof to be served upon such person andhave power to

enter decree af-

. . . e . 13 R firming, modify-
thereupon shall have jurisdiction of the proceeding anding_ e ot

41 1 3 ¢ . » aside order of
of the question determined therein, and shall have power #ide order “of

to make and enter upon the pleadings, testimony. and beard.
proceedings set forth in such transcript a decree affirm-

ing, modifying, or setting aside the order of the commis-

sion or board. The findings of the commission or board Findings of

commission or

as to the facts, if supported by testimony, shall be con- board con lusive

clusive. If cither party shall apply to the court for leave testimony.
to adduce additional evidence, and shall show to the sut- Introduction o
gadditional evi-

isfuction of the court that such additional evidence isdence may be
permitted on ap-

material and that there were reasonable grounds for theplication, and

showing of rea-

failure to adduce such evidence in the proceeding before sonable ground
the commission or board, the court may order such addi- duce theretofore.
tional evidence to be taken before the commission or
board and to be adduced upon the hearing in such manner
and upon such terms and conditions as to the court may
seem proper. The commission or board may modify its Commission or
. . . board may make
findings as to the facts, or make new findings, by reason iew or modifea
. R . . . findings by rea-
of the additional evidence so taken, and it shall file such son thereof.
modified or new findings, which, if supported by testi-
mony, shall be conclusive, and its recommendation, if
any, for the modification or setting aside of its original
order, with the return of such additional evidence. The Judgment and
decree subject to

judgment and decree of the court shall be final, except review upon cer-
that the same shall be subject to review by the Supreme wise fiual.
Court upon certiorari as provided in section two hundred
and forty of the Judicial Code.

Any party required by such order of the commission or  Petition by re.
board to cease and desist from a violation charged mayview order to

: . . . . . cease and desist.
obtain a review of such order in said circuit court of ap-
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ACTS ADMINISTERED BY COMMISSION.

Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.
SERVICE—Continued.
peals by filing in the court a written petition praying that
the order of the commission or board be set aside. A

To be served on copy of such petition shall be forthwith served upon the

commission er

board whichcommission or board, and thereupon the commission or
thereupon to file

transcript of rec- hoard forthwith shall certify and file in the court a
ord in the court.

transcript of the record as hereinbefore provided. Upon

Jurisdiction of the filing of the transcript the court shall have the same
Court of Appeals | . g . . . .
samie &3 on appli- jurisdiction to affirm, set aside, or modify the order of the
eation by com- .. . . .
mission or board commission or board as in the case of an application by
and commission’s

or boards find- the commission or board for the enforcement of its order,
ngs #1milarly

conclusive, and the findings of the commission or board as to the
facts, if supported by testimony, shall in like manner be
conclusive.

Jurisdietion of  The jurisdiction of the circuit court of appeals of the
Court of Appeals

exclusive, United States to enforce, set aside, or modify orders of
the commission or board shall be exclusive.

Proceedings to Such proceedings in the circuit court of appeals shall
have precedence

ver other eases be given precedence over other cases pending therein, and

dited. shall be in every way expedited. No order of the com-

glriability un- mission or board or the judgment of the court to enforce

not aliected.  the same shall in any wise relieve or absolve any person
from any liability under the antitrust Acts.

Service of com  Complaints, orders, and other processes of the commis-

D e ordom sion. or board under this section may be served by any-

and other proc- one duly authorized by the commission or board, either

Persomal ; (a) by delivering a copy thereof to the person to be

served, or to a member of the partnership to be served,

or to the president, secretary, or other executive officer

o i G or & director of the corporation to be served; or (b) by

news ; or leaving a copy théreof at the principal office or place of

By registered business of such person; or (¢) by registering and mail-

' ing a copy thereof addressed to such person at his prin-

o e erving, ¢1pal olfice or place of business. The verified return by

and return post the person so serving said complaint, order, or other

proof of service. process setting forth the manner of said service shall be

proof of the same, and the return post-office receipt for

said complaint, order, or other process registered and

mailed as aforesaid shall be proof of the service of the

sime,
%




CLAYTON ACT. 521

Sec. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST
LAWS. SERVICE OF PROCESS.

1 1] . OV 3 Proceeding may
Sec. 12. That any suit, action, or proceeding under the  Procceding may

1 A1nS 01 w1 ¢ , process served in
antitrust laws against a corporation may be brought process served in

not only in the judicial district whereof it is an inhabit- ¢orporation an
ant, but also in any district wherein it may be found or wherever it may
transacts business; aund all process in such cases may be
served in the district of which it is an inhabitant, or

wherever it may be found.
DECISIONS.

Frey & Son, Inc., v. Cudahy Packing O’d., Dec. 9. 1915, 228 Fed.
209.

Thorburn v. Gates, July 17, 1915, 225 Fed. 613, 615.

Frey & Som, Inc., v. Cudahy Puacking Co., Apr. 27, 1916, 232
Fed. 640.

Southern Photo Muterial Co. v. Kastman Kodak Co., July 20,
1916, 234 Fed. 955-957.

Venner v. Penusylvania Steel Co., Apr. 18, 1918, 250 Fed. 292,
207,

Wainwright v. Pennsylvanic R. Co., Oct. 22 1918, 253 Fed. 459,
463,

Sec. 13. SUBPENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF OF THE UNITED STATES UNDER
ANTITRUST LAWS.

Skc, 13. That in any suit, action, or proceeding brought
by or on behalf of the United States subpeenas for wit-
nesses who are required to attend a court of the United
States in any judicial district in any case, civil or crimi-
nal, arising under the antitrust laws may run into any May run into

. . . . .. . any district, but
other district: Provided, That in civil cases no writ of permission of

. R . . . trial court neces-
Subpe@na shall issue for witnesses living out of the dis- sary incivil cases

s . . . it “witness li

trict in which the court is held at a greater distance than out  of distriet
. . d

one hundred miles from the place of holding the same'ljs miies Hen

without the permission of the trial court being first had ™™

Upon proper application and cause shown.

Sec. 14. VIOLATION BY CORPORATION OF PENAL
PROVISIONS OF ANTITRUST LAWS.
Skc. 14. That whenever a corporation shall violate any
O.f the penal provisions of the antitrust laws, such viola-
tion shall be deemed to be also that of the individual di- Deemed amo
Tect e . . s . that of nu;ln'ndu-
ctors, officers, or agents of such corporntion who shallal directors, of.

. . cers, ete,
ave authorized, ordered, or done any of the acts consti-
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Sec. 14. VIOLATION BY CORPORATION OF PENAL
PROVISIONS OF ANTITRUST LAWS—Countinued.

tuting in whole or in part such violation, and such viola-

Amisdemeanor. tion shall be deemed a misdemeanor, and upon conviction

therefor of any such director, officer, or agent he shall be

Penalty, fine yynjshed by a fine of not exceeding $5,000 or by impris-

or imprisonment,

or both. onment for not exceeding one year, or by both, in the dis-
cretion of the court.

Sec. 15. JURISDICTION OF UNITED STATES DISTRICT
COURTS TO PREVENT AND RESTRAIN VIOLATIONS
OF THIS ACT.
Skc. 15. That the several district courts of the United
States are hereby invested with jurisdiction to prevent
postrict ettorand restrain violations of this Act, and it shall be the

rection of Attor- (Juty of the several district attorneys of the United States,

ney General, to . . . . : :
institute proceed- iy their respective districts, under the direction of the At-

inga. . . . . .
torney General, to institute proceedings in equity to pre-
Proceedings vent and restrain such violations. Such proceedings may

may be by way

of vetition wt be by way of petition setting forth the case and praying

case, elc. that such violation shall be enjoined or otherwise pro-
pifter e "o hibited. When the parties complained of shall have been

proceed. it duly notified of such petition, the court shall proceed, as

natone 2" # soon as may be, to the hearing and determination of the

(Pending veli- cuse; and pending such petition, and before final decree,
on  1nstl ing . .
proceeding Court the court may at any time make such temporary restrain-
may make tem- , e h .

orary restrain- ing order or prohibition as shall be deenied just in the
ng order or pro- . .

hibition, premises. Whenever it shall appear to the court before

which any such proceeding may be pending that the ends
of justice require that other parties should be brought be-

Court may sum- f,pe the court, the court may cause them to be summoned
mon  other par-

ties, whether they reside in the district in which the court is
held or not, and subpeenas to that end may be served in
any district by the marshal thereof.

DECISIONS,

Wainwright v. Pennsylvania R. Co., Oct. 22, 1918, 253 Fed. 459,
463.

Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS.

Open to any  Quc 16, That any person, firm, corporation, or associa-

person, firm, ete.,

on same condi- ¢3 . : k IR " .
o el prinel. t1ON shall be entitled to sue for and have injunctive relief,

P ae oher i in any court of the United States hauving jurisdiction

by courts ot Joa N , N . .
Y e s img oVer the parties, aguinst threatened loss or dumage by 8
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violation of the antitrust laws, including sections two, {hreatened con.
three, seven and eight of this Act, when and under the Sanse lom or
same conditions and principles as injunctive relief

against threatened conduct that will cause loss or damage

is granted by courts of equity, under the rules governing

such proceedings, and upon the execution of proper bond ; Temporary in-
ngainst damages for an injunction improvidently granted gue ueon proper
and a showing that the danger of irreparable loss or i

damage is immediate, & preliminary injunction may is-

sue: Provided, That nothing herein contained shall be gt Unmited
construed to entitle any person, firm, corporation, or gue for injunc.
association, except the United States, to bring suit i:1against common
equity for injunctive relief against any common carrier i s iugulste
subject to the provisions of the Act to regulate commerce, Commeree.
approved February fourth, eighteen hundred and eighty-

seven, in respect of any matter subject to the regulation,
supervision, or other jurisdiction of the Interstate Com-

merce Commission.,

DECISTONS.

Union Pacific Railway Oo. v. Frank, Circuit Court of Appeals,
July 9, 1915, 226 Fed, 906, 911.

Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co., July
20, 1915, 224 Fed. 566, 571.

Flirtman v. Welsbach Co., Jan, 24, 1916, 240 U, 8. 27, 29.
Paine Lumber Co. v. Neal, June 11, 1917, 244 U, S. 459, 471, 480.
Venner v. Pennsylvania Steel Co., Apr. 18, 1918, 250 Fed. 292,

Duplex Printing Preas Co. v. Deering, Circult Court of Appeuls,
May 25, 1918, 252 Fed. 722, 748.

Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY
RESTRAINING ORDERS.

Skc. 17. That no preliminary injunction shall be issued ,,,];f,,c‘ﬁ;ln“"wﬁf_
without notice to the opposite party. out notice.

No temporary restraining order shall be granted with- nft‘,’.i"ti?;poof-ﬁi‘;

in absence of u

out notice to the opposite party unless it shall clearly 4, &me o %o
appear from specific facts shown by affidavit or by theJyaats and, ir-
verified bill that immediate and irreparable injury, loss,* '*=

or damage will result to the applicant before notice can

be served and a hearing had thereon. Every such tem-

Porary restraining order shall be indorsed with the date Temporary re.

straining  order.

and hour of issuance, shall be forthwith filed in the fo show late and
clerk’s office and entered of record, shall define the in- fine injury, etc.
Jury and state why it is irreparable and why the order

Was granted without notice, and shall by its terms expire
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Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY
RESTRAINING ORDERS--Continued.

within such time after entry, not to exceed ten days, as

the court or judge may fix, unless within the time so fixed

the order is extended for a like period for good cause

. shown, and the reasons for such extension shall be entered

Tt without mo , f xecoxd In case a temporary restr aining order shall

tice, issuance

preliminary ‘“ .be granted without notice in the contingency specitied,

Junction  to

di-posed pﬁ:mble the matter of the issuance of a preliminary injunction
nioment. shall be set down for a hearing at the earliest possible
time and shall take precedence of all matters except older

matters of the same character; and when the same comes

up for hearing the party obtaining the temporary re-

straining order shall proceed with the application for a
preliminary injunction, and if he does not do so the court

shall dissolve the temporary restraining order. Upon

Opposite party tvyo days’ notice to the party obtaining such temporary

may move dixso

lution or wedh yestraining order the opposite party may appear and

days' motice.  mnove the dissolution or modification of the order, and in
that event the court or judge shall proceed to hezu‘ and
determine the motion as expeditiously as the ends of jus-
tice may require.

oy Sec. 208 of Ju- Section two hundred and sixty-three of an Act entitled

pealed. “An Act to codify, revise, and amend the laws relating to
the judiciary,” approved March third, nineteen hundred
and eleven, is hereby repealed.

e 206 mot Nothing in this section contained shall be deemed to
alter, repeal, or amend section two hundred and sixty-
six of an Act entitled “An Act to codify, revise, and
amend the laws relating to the judiciary,” approved

March third, nineteen hundred and eleven.
DECISIONS,

Supreme Council of Royal Arcanum v. Hobart, Clreuit Court of
Appeals, June 15, 1917, 244 Fed. 885, 390.

Mississippi Valley Trust Co. v. Railwray Steel Co., Clreunit Court
of Appeals, Apr. 19, 1919, 238 Fed. 346, 349,

Dail Overland Co. v. Willys Overland, Dec. 27, 1919, 268 Fed.

171, 186.
Sec. 18, NO RESTRAINING ORDER OR INTERLOCUTORY
ORDER OF INJUNCTION WITHOUT GIVING SECURITY.
jiExeept a8 o Qpc. 18, That, except as otherwise provided in section
of this act. 16 of this Act, no restraining order or interlocutory order

of injunction shall issue, except upon the giving of secur-
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ity by the applicant in such sum as the court or judge
may deem proper, conditioned upon the payment of such
costs and damages as may be incurred or suffered by any
party who may be found to have been wrongfully en-
joined or restrained thereby.

" DECISTONS,

Western Union Tel. Co. v. United States & M. T. Co.. Circuit
Courtl of Appeals, May 16, 1915, 221 Fed. 545, Hbb.

Swift v. Black Panther Oil & Gas Co., Circuit Court of Appeals,
May 30, 1917, 244 Fed. 20, 29, 30.

See. 19. ORDERS OF INJUNCTION OR RESTRAINING
ORDERS—REQUIREMENTS.
Sec. 19. That every order of injunction or restraining
order shall set forth the reasons for the issuance of the Must set forth
e s . . reasons, be spe-
same, shall be specific in terms, and shall describe in rea- cific, ‘and de-
sonable detail, and not by reference to the bill of com- retrsined. =
plaint or other document, the act or acts sought to be
restrained, and shall be binding only uporr the parties to Binding only
. A on parties to
the suit, their officers, agents, servants, employees, and Z:::.. ett:'e" ofti-
attorneys, or those in active concert or participating with
them, and who shall, by personal service or otherwise,

have received actual notice of the same.

DECISIONS.

Lion Tractor Co. v. Bull Tractor Co., Circuit Court of Appeals,
Feb, 12, 1916, 231 Fed. 156, 162.

Davis v. Hayden, Nov. 9, 1918, 238 Fed. 734.

Stephcns v. Ohio State Telephone Co., Feb. 14, 1917, 240 Fed.
769, 765, 776,

Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE-
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOY-
ERS AND EMPLOYEES, ETC,, INVOLVING OR GROWING
OUT OF TERMS OR CONDITIONS OF EMPLOYMENT.

Skc. 20. That no restraining order or injunction shall
be granted by any court of the United States, or a judge
or the judges thereof, in any case between an employer
and employees, or between employers and employees, or
between employees, or between persons employed and
Persons seeking employment, involving, or growing out
of, a dispute concerning terms or conditions of employ-
ment, unless necessary to prevent irreparable injury to Not to fmue

unless necessary

Property, or to a property right, of the party making the [3 prevert trrep-
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Sec. 20. RESTRAINING ORDERS OR INJJUNCTIONS BE-
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOY-
ERS AND EMPLOYEES, ETC., INVOLVING OR GROWING
OUT OF TERMS OR CONDITIONS OF EMPLOYMENT—

Continued.
application, for which injury there is no adequate remedy
Threatened gt Jaw, and such property or property right must be

yroperty or prop-
é;tie:fé?g:d%?gﬁ described with particularity in the application, which
particularity.  myst be in writing and sworn to by the applicant or by
his agent or attorney. :
ant©t fo prohibit .A.nd no such restraining order or in_junction.shall pro-
persons from ter hibit any person or persons, -whether singly or in concert,
Jation of employ- fI‘OIl’.l terminating any relation of employment, or from
mending | others ceasing to per'f(')rm any work or labor, or from recom-
means 80 to do, mending, advising, or persuading others by peaceful
e means so to do; or from attending at any place where
any such person or persons may lawfully be, for the pur-
pose of peacefully obtaining or communicating informa-
tion, or from peacefully persuading any person to work
or to abstain from working; or from ceasing to patronize
or to employ any party to such dispute, or from recom-
mending, advising, or persuading others by peaceful and
lawful means so to do; or from paying or giving to, or
withholding from, any person engaged in such dispute,
any strike benefits or other moneys or things of value;
or from peaceably assembling in a lawful manner, and
for lawful purposes; or from doing any act or thing
which might lawfully be done in the absence of such dis-
A mpecteapute by any party thereto; nor shall any of the acts

t to be con- 1 1 1 . 1 . (
not to beconspecified in this paragraph be considered or held to be

of any law of the vy o : y
o aten violations of any law of the United States.

DECISIONS.

Alaska S. 8. Co. v. International Longshoremen’s Assn., Sept.
B, 1918, 236 Fed. 964, 970-972.

Stephens v. Ohio State Telephone Co., I'eb. 14, 1917, 240 Fed.
769, 765, 769, 778.

Duplex Printing Co. v. Deering, Apr. 23, 1917, 247 Fed. 192, 195.

Paine Lumber Co. v. Neal, June 11, 1917, 244 U. 8. 459, 484, 485.

Puget Sound Traction, Iight & Power Co., v. Whitley, July 25,
1917, 243 Fed. 945-052.

Kroger Grocery & Baking Co. v. Retail Clerks’ I. P. Assn., Mar.
22, 1918, 250 Fed. 890, 892, 893.

Duplex Printing Press Co. v. Deering, Clrcuit Court of Appeals,
May 25, 1018, 252 Fed. 722, 744, 747, 748.
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United States v. Norris, Dec. 16, 1018, 255 Fed, 423, 424,

Montgomery v. Pacific Eleetric Ratheay Co., May 28, 1919,
Clrcutt Court of Appeals, 258 Fed. 382, 390.

Dail Overland Co. v. Willys Overland Co., Dec. 27, 1919, 263
Fed. 171, 185, 186, 187.

Vonnigut Machinery Co. v. Toledo Machine & Tool Co., Feb. T,
1020, 263 Fed. 192, 197, 200--202.

Kinloch Tclephone Co. v. Local Union No. 2, May 6, 1920, 265
Fed. 312, 315-320.

Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT,
PROCESS, ETC., OF ANY UNITED STATES DISTRICT
COURT, OR ANY DISTRICT OF COLUMBIA COURT.
Skc. 21. That any person who shall willfully disobey
any lawful writ, process, order, rule, decree, or command
of any district court of the United Sates or any court of
the District of Columbia by doing any act or thing
therein, or thereby forbidden to be done by him, if the It act done also

criminal  of-

act or thing so done by him be of such character as to con- fense under laws
B of United States

stitute also a criminal offense under any statute of theor of state in
which commit-

United States, or under the laws of any State in which tﬁi'cfeﬂr:f;ﬂgﬁnﬁ
the act was committed, shall be proceeded against for hisa« hereinatter
provided.

said contempt as hereinafter provided.
DECISIONS.

Couts v. United States, Circuit Court of Appeals, March 4, 1918,
249 Fed. 595, [O7.

Swepston v. United States, Cireuit Court of Appeals, May 7,
1918, 251 Fed. 205, 210.

Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL,
PENALTIES
Skc. 22. That whenever it shall be made to appear to
any district court or judge thereof, or to any judge
therein sitting, by the return of a proper officer on lawful
Process, or upon the affidavit of some credible person, or
by information filed by any district attorney, that there
Is reasonable ground to believe that any person has been
guilty of such contempt, the court or judge thereof, or court or sdge
any judge therein sitting, may issue a rule requiring the 3% fasue ule to

show cause why
said person so charged to show cause upon a day certain?eraon charged
Why he should not be punished therefor, which rule, to- punished.
gether with a copy of the affidavit or information, shall
e served upon the person charged, with sufficient prompt-
Ness to enable him to prepare for and make return to the

order at the time fixed therein. If upon or by such re-
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Sec. 22. RULE TO SHOW CAUSE OR ARRFEST. TRIAL.
PENALTIES—Continued.

coma ot aeecdturn, in the judgment of the court, the alleged contempt
e, be not sufficiently purged, a trial shall be directed at a
time and place fixed by the court: Provided, howener,

o Faifure of 1t That if the accused, being a natural person, fail or refnse

e et meaing 10 Make return to the rule to show cause, an attachment
person. may issue against his person to compel an answer, and in
case of his continued failure or refusal, or if for any

reason it be impracticable to dispose of the matter on the

return day, he may be required to give reasonable bail

for his attendance at the trial and his submission to the

final judgment of the court. Where the accused is a body

It body corpo- cOTporate, an attachment for the sequestration of its

hment . . )
T enuamratior property may be issued upon like refusal or failure to

of ‘1ts property. answer.

by ot oy wpe In all cases within the purview of this Act such trial

on Jemand of2 may be by the court, or, upon demand of the accused, by

a jury; in which latter event the court may impanel a

jury from the jurors then in attendance, or the court or

the judge thereof in chambers may cause a suflicient num-

ber of jurors to be selected and summoned, as provided by

law, to attend at the time and place of trial, at which time

& jury shall be selected and impaneled as upon a trial for

oral to_son misdemeanor; and sgch .trinl'sh.ull conform, as near as

;)r;n:;g?g:;‘b;‘;g'jmny be, to the pmc.tlce n cFlmmal cases prosecuted by
dictment or upon indictment or upon information.

If the accused be found guilty, judgment shall be en-

Penalty, fine tered accordingly, prescribing the punishment, either by

or fnfnieonment: fine or imprieonment, or both, in the discretion of the

pine patd tooourt. Such fine shall be paid to the United States or to

Epiainane. or the complainant or other party injured by the act con-

'ty in- - . .
ff.hre ed" 't ac stituting (he contempt, or may, where more than one is 80

%2::311."&&:'3 damaged, be divided or apportioned among them as the

i Stat 1 « N R
e #1000, court may direct, but in no case shall the fine to be paid

to the United States exceed, in case the accused is &
natural person, the snm of $1,000, nor shall such impris-
onment exceed the term of six months: Provided, That in
Court A o 3
plpurt or Feany case the couri.: or a judge theref)f may, for good cause
with rule and is- shown, by aflidavit or proof taken in open court or before
sue attachment . 3 . N
for arrest, such judge and filed with the papers in the case, dispense
with the rule to show cause, and may issue an attachment

for the arrest of the person charged with contempt; in
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1 y c Accused to be
which event such person, when arrested, shall be brought | Accused to, be

1 1 judge promptly
before such court or a judge thereof without unnecessary ju e promptly

delay and shall be admitted to bail in a reasonable penalty HEE oy
for his appearance to answer to the charge or for trial for smme as it rule
the contempt ; and thereafter the proceedings shall be the

same as provided herein in case the rule had issued in the

first instance.

DECISIONS,

In re Heyman, Mar. 22, 1915, 225 Fed. 1000, 1003.

Stephens v. Ohio State Telephone, Feb. 14, 1917, 240 ed. 759,
764, .

Couts v. United States, Circuit Court of Appeals, Mar. 4, 1918,
249 Fed. 595-1.

Swepston v. United States, Circult Court of Appeals, May 7,
1918, 251 Fed. 205, 210.

Toledo Newspaper Co, v. United Statcs, June 10, 1918, 247 U. S,;
402, 423,

T'oshet v. West Kentucky Coal Co., Circuit Court of Appeals,
June 14, 1918, 252 Fed. 44, 45,

Sec. 23. EVIDENCE. APPEALS.
Skc. 23. That the evidence taken upon the trial of any , Fvidence may

be preserved by
Persons so accused may be preserved by bill of exceptions, bill of excep-
and any ]udgmmt of conviction may be reviewed upon udgment re-
writ of error in all respects as now provided by law in ju&": oo
criminal cases, and may be affirmed, reversed, or modified
88 justice may require. Upon the granting of such writ Granti ng of
of error, execution of judgment shall be stayed, and the cution, and
accused, if thereby sentenced to imprisonment, shall be  erueed to he
‘admitted to bail in such reasonable sum as may be re-
‘qQuired by the court, or by any justice, or any judge of
any district court of the United States or any court of

the District of Columbia.

DECISIONS,

Couts v. United Stutes, Clircuit Court of Appeals, Mar. 4, 1918,
240 Wed. 595-T.
Swepston v. United States, Circult Court of Appeals, May 7,
1918, 251 Fed. 205, 210.
 Toledo Newspaper Co. v. United States, June 10, 1918, 247 U. S,
402, 403,

186395 —20——34
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Sec. 24. CASES OF CONTEMPT NOT SPECIFICALLY
EMBRACED IN SEC. 21 NOT AFFECTED.

Sec. 24. That nothing herein contained shall be con-
Committed ingtryed to relate to contempts committed in the presence

or near prenencc F .
of court, or  of the court, or so near thereto as to obstruct the adminis-

In disobedience $ yo §3 ot . . . Tico
i any oot tration of justice, nor to contempts committed in dis

writ or process o hadience of any lawful writ, process, order, rule, decree,

in ruit or action

by or in behalf . . ] 1 ] .
by orln bdulfor command entered in any suit or action brought or

prosecuted in the name of, or on behalf of, the United
Andotherensen States, but the same, and all other cases of contempt not

not in sec. 21

Punished ingpecifically embraced within section twenty-one of this

conformity with

prevailing usages A ¢t, may be punished in conformity to the usages at law
at law and in ’

euity. and in equity now prevailing.

Sec. 25. PROCEEDINGS FOR CONTEMPT. LIMITATIONS.

Skc. 25. That no proceeding for contempt shall be in-
(oust be Intl stituted against any person unless- begun within one year
year. from the date of the act complained of; nor shall any
crmatuat orsece. Such proceeding be a bar to any criminal proseqltion for
tion. the same act or acts; but nothing herein contained shall
copieie ob "oy uffect any pmceedin'gs in contempt pending at the time
fected. of the passage of this Act.

Sec. 26. INVALIDITY OF ANY CLAUSE, SENTENCE,
ETC., NOT TO IMPAIR REMAINDER OF ACT. )

Skc. 26. If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by any court
of competent jurisdiction to De invalid, such judgment
shall not aflect, impair, or invalidate the remainder

qiut to be con thereof, but shall be confined in its operation to the clause,
S ctew di- sentence, paragraph, or part theveof directly involved in
the controversy in which such judgment shall have been’

rendered.
Approved, October 15, 1914.

IN GENERAL.

RESALE PRICE MAINTENANCE.! Sales Co., August 1, 1917, Circuit
. Seealso ante, par. 2. Court of Appeals, 244 Fed. 156,
85. Nothing found in either the | 160.
Clayton or Federal Trade Com- RIGHT TO REFUSE TO SELL
mission Acts validates price re- See also ante, par. 2. :
strictions by a vendor on resale of | 86. “* * *  Numerous indi-
property sold absolutely by him. | viduals and corporations have
Ford Motor Co. v. Union Motor | been enjoined from restraining the

1 See also in this gemeral connectlon cases, among others, of Straus V-
Viotor Talking Machine Co., Apr. 9, 1917, 243 U. B. 490, and Boston Stort
v. American Uraphophone Co,, Mar. 4, 1918, 246 U. 8. 8.
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trade of other people, no matter
how flourishing the offenders’
trade might be, nor how greatly
the general volume of trade had
increased during the period of re-
straint. But never before has it
been urged that, if J. 8. mado
enough of anything to supply both
Doe and Roe, and sold it all to
Doe, refuring even to bargain with
Roe, for any reason or no reason,
such conduct gave Roe a cause of
action. If Congress has sought to
give him one, the gift is invalid,
because the statute takes from one
person for the private use of
another the first person’s private
property.” Great Atlantic & Pa-
cific Tea Co. v. Cream of Wheat
Co., July 20, 1915, 224 Fed. 566,
574.

87. ‘‘Before the Sherman Act it
was the law that a dealer might
reject the offer of a proposing
buyer, for any reason that ap-
peared to him; it might be because
he did not like the other’s business
methods, or because he had some
personal difference with him, po-
litical, racial, or social. That was
purely his own affair, with which
nobody else had any concern.
Neither the Sherman Act, nor any
decision of the Supreme Court con-
struing the same, nor the Clayton
Act, has changed the law in this
particular. We have not yet
reached the stage where the selec-
tion of a trader’s customers is made
for him by the Government.”
Great Atlantic & Pacific Tea Co. v.
Cream of Wheat Co., November 10,
1815, Circuit Court of Appeals,
227 Fed. 46, 49, affirming decision
in 224 Fed. 566;

88. ‘It seems unnecessary to
dwell upon the obvious difference
between the situation presented
when a manufacturer merely indi-
cates his wishes concerning prices
and declines further dealings with
all who fail to observe them, and
one where he enters into agree-

ments—whether express or im-
plied from a course of dealing or
other circumstances—with all cus-
tomers throughout the different
States which undertake to bind
them to observe fixed rerale prices.

In the first, the manufacturer but

exercises his independent discre-
tion concerning his customers and
there is no contract or combina-
tion which imposes any limitation
on the purchaser. In the second
the parties are combined through
agreements designed to take away
dealers’ control of their own af-
fairs and thereby destroy compe-
tition and restrain the free and
natural flow of trade amongst the
States.”” United States v. Schra-
der's Son, Inc., March 1, 1920,
252 U. 8. 85, 99, reaffirming deci-
sion in Dr. Miles Medical Co., v.
Park & Son’s Co., 220 U. 8. 373,
distinguishing the same from
United States v. Colgate & Co.,
250 U. S. 300, and reversing 264
Fed. 175.

WHAT NECESSARY TO STATE CAUSE OF
ACTION.

89. “It will be noticed that in
this Act {the Clayton Act]there is
nothing said of combinations or
conspiracies, nor that the parties
complained of are monopolizing
or attempling to monopolize any
part of the commerce among the
several States, as was required in
the Sherman Aet. * * * Evi-
dently Congress was not satisfied
to only prohibit actual lessening
of competition, or monopolizing,
but to make it unlawful for any
person to do those acts, which
may put it in his power to do so.

90. ‘‘For these reasons, in the
opinion of the Court, all that is
necessary to state a cause of action
under the Clayton Act is to charge
that the defendants committed the
acta prohibited by the statute and
that they tend to substantially
lessen competition or create a
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ANNOTATIONS, IN GENERAL —Continued,

WHAT NECESSARY TO STATE CAUSE OF
ACTION—Continued.
monopolyininterstate commerce.”’
United States v. United Shoe Ma-
chinery Co., June 6, 1916, 234 Fed.

127, 150.
IN GENERAL

91. Judgments of Federal courts
in determining questions under
Act, independent of decisions of
State courts. Skaggs et al. v.
Kansas City Terminal Ry. Co.
et al., May 12, 1916, 233 IFed. 827.

92. No change has heen wrought
in the law of conspiracy as appli-
cable to the case in question.
Lamar v. United States, Circuit
Court of Appeals, June 4, 1919,
260 Fed. 561, 563.

Act cited. United States v. Rin-
telen et al., June 29, 1916, 233 Fed.
793, 799.

Section referred to in passing.
United States v. Colyate & Co.,
Oct. 29, 1918, 253 Fed. 522, 525.

WEBB ACT:

{Approved April 10, 1918.]

[Purric—No. 1266511 CoNerEss.]
[H1. R. 2816.]

AN ACT To promote export trade, and for other purposes.

Sec. 1. DEFINITIONS. .

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
“Exporttrade.” o hled, That the words “ export trade ” wherever used in
this Act mean solely trade or commerce in goods, wares,
or merchandise exported, or in the course of being ex-
ported from the United States or any Territory thereof
to any foreign nation; hut the words “ export trade ” shall
not be deemed to include the production, manufacture, or
selling for consumption or for resale, within the United
States or any Territory thereof, of such goods, wares, or
merchandise, or any act in the course of such production,

manufacture, or selling for consumption or for resale.
That the words “trade within the United States”
wherever used in this Act mean trade or commerce among
the several States or in any Territory of the United
States, or in the District of Columbia, or between any
such Territory and another, or betwecen any such Terri-
tory or Territories and any State or States or the District
of Columbia, or between the District of Columbia and any

State or States.

‘“Trade within
the United
States.”

! Annotations cover cases through 265 Fed. 464 (Part 2, Advance Sheets,
fssned ar of Aug. 26, 1920), and 40 Sup. Ct. Reporter, which disposes of
all cases declded at the October term, 1919 (last decisions handed down on
June 7, 1920),
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That the word “ Association” wherever used in this “Asseciation”
Act means any corporation or combination, by contract
or otherwise, of two or more persons, partnerships, or
corporations.

“TRADE WITHIN THE UNITED STATES.” 33-44 (pp. 484-486), and annota-
On interstate commerce, see an- | tions to Clayton Act, pars. 32-35

notations to Federal Trade Com- | (p. 500).

mission Act, pars, 25, 26 (p. 482),

Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT
MADE OR DONE IN COURSE OF EXPORT TRADE—
STATUS UNDER SHERMAN ANTITRUST LAW.

Skc. 2. That nothing contained in the Act entitled “An_ Asocistion ot
itlegal if organ-

Act to protect trade and commerce against unlawful re- fzed for and e
g . IO 3 3
straints and monopolies,” approved July second, eighteen trade solely,

hundred and ninety, shall be construed as declaring to be
illegal an association entered into for the sole purpose of
engaging in export trade and actually engaged solely in

such export trade, or an agreement made or act done inn}:orn seresment
the course of export trade by such association, provided :.‘fdré-t}s;\i;.t "t
such association, agreement, or act is not in restraint of United States, on
trade within the United States, and is not in restraint of b ot oy

mestic competi-

the export trade of any domestic competitor of such as-tor, and
sociation: And provided further, That such association
does not, either in the United States or elsewhere, enter If such sssocla.

ion does not

. e ; N artificially or in-
into any agreement, understanding, or conspiracy, or do o o

any act which artificially or intentionally enhances or de- hance or depress
prices of, or sub-

presses prices within the United States of commodities stantially lessen
competition, or

of the class exported by such association, or which sub- restrain trade in

commodities  of

stantially lessens competition within the United Statesclass exported.
or otherwise restrains trade therein.

Sec. 3. ACQUISITION BY EXPORT TRADE CORPORA-
TION OF STOCK OR CAPITAL OF OTHER CORPORA-
TION.

Skc. 3. That nothing contained in section seven of the
Act entitled “An Act to supplement existing laws against
unlawful restraints and monopolies, and for other pur-

poses,” approved October fifteenth, nineteen hundred

_ . . 3 11Tt Lawful wunder
and fourteen, shall be construed to forbid the acquisition Clavton Acter

‘or ownership by any corporation of the whole or any les effect may b

! 1 . 1 or substantiall
part of the stock or other capital of any corporation r, substantiall

organized solely for the purpose of engaging in exporttion withir
trade, and actually engaged solely in such export trade,
unless the effect of such acquisition or ownership may be
to restrain trade or substantially lessen competition

within the United States.
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See. 4. FEDERAL TRADE COMMISSION ACT EX-
TENDED TO EXPORT TRADE COMPETITORS.

Skc. 4. That the prohibition against “unfair methods
of competition ” and the remedies provided for enforcing
said prohibition contained in the Act entitled “An Act to
create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September
twenty-sixth, nineteen hundred and fourteen, shall be
construed as extending to unfair methods of competition

used in export trade against competitors engaged in ex-

Even thou h . . .
acts Involved port trade, even though the acts constituting such unfair

done without ¢ . AR
Vitorial jurisdic. methods are done without the territorial jurisdiction of

tion of Unitedy) o United Stutes.

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCI-
ATIONS UNDER THIS ACT. PENALTIES FOR FAILURE
TO COMPLY. DUTIES AND POWERS OF COMMISSION.

Export trade  Qpg, 5, That every association now engaged solely in

associations or

corporations e gxport trade, within sixty days after the passage of this

with Federal : g
with Federal Act, and every assoc iation entered into hereafter which

on showing lo- i ithi i
von showing lo- engragres solely in export trade, within thirty days after

names, and ad jtg creation, shull file with the Federal Trade Commis-
dresses of offi-

cers, ete., andgion a verified written statement setting forth the loca-
also Articlen of

Incorporation or tion of its offices or places of business and the names and
cation, et uddresses of all its officers and of all its stockholders or
members, and if a corporation, a copy of its certiticate

or articles of incorporation and by-laws, and if un-
incorporated, a copy of its articles or contract of
association, and on the first day of January of each

year thereafter it shall make a like statement of the

location of its offices or places of business and the names

and addresses of all its officers and of all its stockholders

or members and of all amendments to and changes in its

articles or certificate of incorporation or in its articles or

To furnish also contract of association. It shall also furnish to the com-

information
to 0"8'“"7'“"“ mission such information as the COII]mleXOIl may requne

business, etc
as to its organization, business, conduct, practices, man-
agement, and relation to other associations, corporations,
partnerships, and individuals. Any association which

Penalties,

of oaitien, *sishall fail so to do shall not have the benefit of the pro-
secs. 2 and B, and y i5ions of section two and section three of this Act, and
it shall also forfeit to the United States the sum of $100
for each and every day of the continuance of such failure,
which forfeiture shall be payable into the Treasury of the
United Stutes, and shall be recoverable in a civil suit in
the name of the United States brought in the district
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where the association has its principal office, or in any
district in which it shall do business. It shall be the District attor

neys to prosecute

1 1 1ot . for recovery of
duty of the various district attorneys, under the direction [r, recov

of the Attorney General of the United States, to prose-
cute for the recovery of the forfeiture. The costs and
expenses of such prosecution shall be paid out of the ap-
propriation for the expenses of the courts of the United
States.
Whenever the Federal Trade Commission shall have rederat Trade

Commission to

reason to believe that an association or any agreementinyestigate re-

v .. . trai § \
made or act done by such association is in restraint of arifeia rade,

trade within the United States or in restraint of the ex-fentional e

port trade of any domestic competitor of such association, Sresiop of prices

or that an association either in the United States or else- fiianéf son
where has entered into any agreement, understanding, or st
conspiracy, or done any act which artlﬁcmlly or inten-

tionally enhances or depresses prices within the United

States of commodities of the class exported by such asso-

ciation, or which substantially lessens competition within

the United States or otherwise restrains trade therein, it

shall summon such association, its officers, and agents to

appear before it, and thereafter conduct an investigation

into the alleged violations of law. Upon investigation, may recom-
if it shall conclude that the law has been violated, it may meut a readiust,
make to such association recommendations for the read- v°®*to™
justment of its business, in order that it may thereafter

maintain its organization and management and conduct

its business in accordance with law. If such association To refer find.

ings and recom-

fails to comply with the recommendations of the Federal nicndation to
torney General

Trade Commission, said commission shall refer its find- it aesoels n"hi)on
ings and xecommendatlons to the Attorney General of the ¥ith recormmend.

United States for such action thereon as he may deem "
proper.

For the purpose of enforcing these provisions the Fed- Sommission
given same pow-

eral Trade Commission shall have all the powers, so far ers as under ¥ed-
eral Trade Com-

as applicable, given it in “An Act to create a Federal mission  Act w0
Trade Commission, to define its powers and duties, and ble. i

for other purposes.”
Approved, April 10, 1918,

IN GENERAL -

Act referred to in opinion in |to dissoclve United Statea Steel
United States v. United Stutes Steel | Corporation as involved in an in-
Corporation, March 1, 1920, 251 | consistency in the decree proposed
U.8.417,453, 64 L. Iid. 222, 229, 40 | by the Governme t in said suit.
Bup. Ct. 298, 300, in deciding suit
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DECISIONS ON PETITIONS TO REVIEW THE
ORDERS OF THE COMMISSION.

SEARS, ROEBUCK & CO. v. FEDERAL TRADE
" COMMISSION:

(Circuit Court of Appeuls, Seventh Circuit. April 29, 1919. No.
2659.)

1. TRADE-MARKS AND TrADE Namiks, Key No. 803, New, Vol. 84,
Key No. Series—UNraIir COMPETITION.

A finding by the Federal Trade Commission that & mail-order
house doing an Interstate business was guilty of unfair compe-
tition in selling sugars, teus, und coffees under representations
that it had obtuined special price concessions because of the
magnitude of its purchases, and that it purchased gelected
brands from abroad, held warranted.

2, TRaDE-MARKS AND TBRADE Namrs, Key No. 804, New, Vol. 84
Key No. Series—PROCEEDINGS BEroRE FEDERAL TRADE COM-
MISSION—INJUNCTIONAL ORDER,

An injunctional order issued by the Federal Trade CommissioR
restraining a mail-order house doing an interstate business from
certain unfalr practices in connection with the sale of sugal
and other staple commodities held not to have been improvl
dently issued because the mail-order house had discontinued such
methods, where it was contending that act September 26, 1914,
$ 5 (Comp. St. § 8836e), creating the Federal Trade Commissiol
was unconstitutional, or, if valid, had not been Infringed, and
the Government’s control of sugar sales and consumption bad
temporarily put an end to the objectionable practices in &by
event,

8. EvinEnce, Key No. 28 (1)—JupiciaL Norrce—GovernaenT CON°
TROL OF TRADE.

On petition to have an injunctional order lssued by the Fe;l-
eral Trade Commission vacated on the ground that the unfal”

practices of petitioner which related to sales of sugar, etc. ha

e

! Reviewing order of Commission in Kederal Trade Commission v
Sears, Roebuck & Co., 1 F. T. C. 163,
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ceased, the court will take judicial notice of the Government's
control of the sale and consumption of sugar during the wur,
which temporarily at least put an end to the objectionable
practice.

4. TrRADE-MARKS AND Trape-Namks, Key No. 804, New, Vol. 8A,
Key No. Series—UNFAIR CoMVPETITION—FEDERAL TRADE CoM-
M1SSION. ’

Act Septenmber 26, 1914, § 5 (Comp. St. § 8336e), giving the
Federal frade Commission authority over unfair methods of
competition and declaring the suime unlawful, i{s not vold for
indetiniteness because the words * untair methods of competi-
tion ” were not defined, the trader being entitled to his day in
court, where common-law principles would control.

§. ConNsTITUTIONAL Law, Key No. 62, 80(2)—UNLAWFUL DELEGA-
TION OF LEGISLATIVE AND JUDICIAL POWER,

Act September 26, 1914, § 5 (Comp. St. § 8830e), giving the
Federal Trade Commission power to stop unfair methods of
competition in commerce and declaring the same unlawful, is not
an unlawful delegation of legislative and judicial power, Con-
gress having by the act declared the publie policy applicable to
the situation. '

6. TraDE-MARKS AND TRADE-NAMES, Key No. 804, New, Vol. 8A,
Key No. Series—Powgks OF FEDERAL TRapE CoMMISSTON—
UNFAIR COMPETITION.

The Federal Trade Commisslon, under its authority to stop
unfair methods of competition, can not prevent a trader from
selling a staple article as sugar below cost, although it may
prevent such sales accompunied by representations which would
injure other traders.

(The syllabus is taken from 258 Fed. Rep. 307.)
Alschuler, circuit judge, dissenting in part.

Original petition to review order of Federal Trade
Commission.
Original petition by Sears, Roebuck & Co. against the
Federal Trade Commission, to review an order command-
'ing petitioner to desist from certain unfair methods of
competition in commerce. Commission directed to modify
its orders, and petition in other respects denied. :
Sidney Adler, of Chicago, Ill., for petitioner.
John Walsh, of Chicago, Ill., for respondent.
Before Baker and Alschuler, circuit judges, and Car-
penter, district judge.
Baker, circuit judge, delivered the opinion of the court:
This is an original petition to review an order entered
by the respondent, the Federal Trade Commission,
against the petitioner, Sears, Roebuck & Co., a corpora-
tion, commanding the petitioner to desist from certain
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unfair methods of competition in commerce. Respond-
ent’s order was based on its complaint, filed on February
26, 1918, on the petitioner’s answer, and on a written
stipulation of facts. Procedure before the Commission
and also before this court on review is prescribed in sec-
tion 5 of the act to create a Iederal Trade Commission,
approved on September 26, 1914, Respondent’s authority
over the subject matter ot its order is derived from the
following provision in the same section: “ Unfair meth-
ods of competition in commerce are hereby declared un-
lawful.” Section 4 is a dictionary of terms used in the
act. “Commerce ” means interstate or foreign commerce ;
but the general term, “ unfair methods of competition,”
is nowhere defined specifically, nor is there a schedule of
nmethods that shall be deemed unfair.

In its complaint respondent averred that petitioner is
engaged in interstate and foreign commerce, condueting a
“ mail-order” business; that petitioner for more than two
years last past has practiced unfair methods of competi-
tion in conunerce by false and misleading advertisements
and acts, designed to injure and discredit its competitors
and to deceive the general public, in the following ways:

1. By advertising that petitioner, because of large pur-
chases of sugar and quick disposal of stock, is able to sell
sugar at a price lower than others offering sugar for sale;

2. By advertising that petitioner is selling its sugar at
a price much lower than that of its competitors and
thereby imputing to its competitors the purpose of charg-
ing more than a fair price for their sugar;

3. By selling certain of its merchandise at less than
cost on the condition that the customer simultaneously
purchase other merchandise at prices which give peti-
tioner a profit on the transaction, without letting the cus-
tomer know the facts;

4. By advertising that the quality of merchandise sold
by its competitors is inferior to that of similar merchan-
dise sold by petitioner, and that petitioner buys certain of
its merchandise in markets not accessible to its competi-
tors and is therefore able to give better advantages in
quality and price than those offered by its competitors.

Petitioner extensively circulated the following adver-
tiscments, among others:

We can afford to give this gunrantee of a * less than wholesale
price ” hecause we are among the largest distributors of sugar,
wholesule or retall, in the world. We sell every year thirty-five
million pounds of sugar. And, buying in such vast quantities, and
buying directly from the refiners, we naturally get our sugar for
less money than other dealers.

For instance, every grocer carries granulated sugar in stock, but
does he tell you which kind? There are two kinds—granulated
cane sugar and granulated beet sugar-—and they look exactly alike.
Some people prefer the one and some the other. But heet sugar
usually costs less than cane sugar, so If you are getting beet sugaf
you should pay less for it. Do you know which kind you are
getting and which you are paying for?
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Our teas have a pronounced, yet delicate, tea flavor with an ap-
pealing fragrance, because we spare neither time nor expense to
get the very best the greatest tea gardens of the world can
produce.

First, because of the difficulty of getting In this country the ex-
act character and flavor of certain teas, we do our own importing
and critically test every tea. Our representative goes to the vari-
ous tea-growing countries and makes the selection In person.
Then, the greatest care is taken to get only first-erop pickings
from upland soil.

Also, by buying direct from the tea gardens, while the crops are
being harvested, we are able to have them always perfectly fresh.

It would be natural for you to conclude that all this care in
buying and selceting would make our teas very high in price, but
in reality, our prices are unusually low for such high quality.
Here is a reason: By buying direct from the tea gardens we cut
out the middieman's profit.

Over land and sea, from the greatest coffee regions in the world
we bring you the cholcest of the erop, and make it possible for you
to have that fresh, savory, and fragrantly tempting cup of coffee
for your breakfast. You see, we buy direct from the best plan-
tations in the world, We get the pick of the crop—upland coffees
fromn rich, healthy soil and growers of unquestioned experience und
gkill. We buy enormous quantities and pay cash, thus making it
possible to offer our customers the very best coffees at very low
prices.

Petitioner’s sales of sugar during the second half of
1915 amounted to $780,000 on which it lost $196,000,
Petitioner used sugar as a “leader” (“ You save 2 to 4
cents on every pound ”), offering a limited amount at the
losing price 1n connection with a required purchase of
other commodities at prices high enough to afford peti-
tioner a satisfactory profit on the transaction as a whole,
without letting the customer know that the sugar was
being sold on any other basis than that of the other
commodities. Petitioner obtained its sugar in the open
market from refiners and wholesalers. %ompetitors got
their sugar from the same sources, of the same quality,
and at the same price. Sugar is a staple in the market.
Price concessions upon large purchases are unobtainable,
From the facts respecting petitioner’s methods of adver-
tising and buying and selling sugar respondent found,
and properly so, in our judgment, that petitioner inten-
tionally injured and discredited its competitors by falsely
leading the public to believe that the competitors were
unfair dealers in sugar and the other commodities which
petitioner was offering in connection with sugar.

Petitioner purchased 75 per cent of its teas from whole-
salers and importers in the United States. The remain-
der it purchased through its representative Peterson in
Japan; but there was no proof that Peterson made or
was qualified to make “ selections in person” or * first-
crop pickings from upland soil.” All of petitioner’s |
coffees were purchased from wholesalers and importers
in the Unite(s) States. Respondent found that petition-
er’s advertisements of teas and coffees were false and]
designed to deceive the public and injure competitors.
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¥ o By the- otder dssued on June 24, 1918,, petltloner was
! . commanded to desist’ frome—.1 & iy e
(1) Circulating, throughout . the, States awd, Territories of the

._Umted States and the. Dl%hlcr of Colmnbm (fimlogues cont:in-
_mg advertlsementq offexmg for,sale sug‘u, whelem it s, falsely )

et

or leads them to behe\"“e, that became of' Lu«re pmchasmg puwm
[ -, and quick-moving stock, defendant is able to sell sugar at a price
o _-luwel than' its. comipetii

) Selling, or offermg .to sell sugm below cost tlnouvh cata-
logues cu'culated t11r0u<rl10ut the. States and Telutones of the
. United states and; the Dlatuc .f Columbm amouv its cu&tomel
i pw\pegtlve cu%tomels, and c1 tomers otdltsjcompetltm%
i . (3) Clrculatmg thr oughont ‘tha"™ V’ll 10115 Smtes and TellltOlleS of
:the, United States and, the Dwtrlct of u;lumb:;l, ‘ﬂmong (,UStOm(-‘:ls,
Mplospectwe customm;',,qnd customgrs nf Jts, cpmpetltms, ~cata-
' wslogues ('ont.lmmg adveltlsements repr u nuug\that defendant’s
i ’ competltors do not deal Jmtly, fau'l ,' and honestlv. with “their
Atk

5. - 317}

i : (-1} Cnculdtmg thmuahout the ,Vanous States dl](l Teultoues of
the Uulted Smtes qnd tlle Dmtl f Columbm, among CUNtOlllel&

i ,plmpectlve customer y ot 1ts wmpetltoh cata-
' Iuwues contammg advi tlsements oﬂ:‘ermv for sale its teds, in which

~ said advertisements it falsely stated that the defendant ‘sends a
. special representative .to Jupangwho personally goes into; the ten

gurdens. of said u'untl Y. fmfl DF.‘lsOl].llly supelw;es the plckmu of

! such teas ]

) (5) Cuculﬂtmg thmu;:h HVIP vanous St“tteq and Tonltmle: of
;' theé United Statés ‘and the DlStl]Ct of Cnlumbm, mnong castowmers,

- prospective; ciistoniers, “or ¢ustomers” of ¢ its -competitors, cata-
' logues containiing advertiseménts- offering for sale .its;coffees, in
;which it falsely, stated; that ,the: ,derend:mt purchases. all of’ its
coffees du ect fr om the best plantatxons in, the wmld .

I Petltloner insists that the 111]unct10nal order was im-
prrov1dently issued becanse, before thecomplaint was filed
:and the. hearing~had;: petitioner .had -discontinued .the

-«methods in question and; as:stated-in its-answer, had' no
intention:of: resuming them For.example, no sugar offers
gof the:. chamcte1 assalled »were.'made;after. August 1917.
| .But; 1'espondent,was required to.find from:all the. ev1dence
il . L before_l_t_what was thexreal ‘nature 1of petltloner s attitide.

.t was. permlss1ble for. lespondent to,take-judicial notice

- of the (Government suavdrtime  control of:sugar sales and

e 'consumptlon a1t was also-proper to: fiote : that petitioner
., was contending: (and: stlll,contends) that the actis void

i for mdeﬁmteneqs, that -the, act-is unconstitutional, and
! : . that the-act,-even if valid, under any: proper, constr u('tloll
] " .. has not"been infringed” by [petitioner’s - practicés.’ In
: " 'Goshen Mfg:;Co.sv: ¢Myers Mtfr .Co. (242.T:- 8., 202),
‘ - which was.a sult _for mfunorement of a‘ipatent, the de-
| : .fendant * Companv,‘avelredland-mtroduced gvidence - to
i +~proye-that sixt months before. the billiwas-filed: and with
Motice to’ complainant it had sold-its factmy, wound up
- its, business,’and hadi'no intention of resuming. But
i,.throughout;the iritervéning. :periéd and also'in the. answer
‘ to-, theobﬂl theudefendant’ ‘company: iwas. attacking the
K ' valldlty “of the patent and the right of the complaumnr
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to compel desistance. - This conduct.was. held to be such -
a contlnulng menace as_to ]ustlfy,the maantenanee of the
bill. So here, no, assurance isin sight, that petitioner, if
it could shake respondent s hand from 1ts shoulder Would
not continue its foriner. course.. .

II! Petitioner urges . that, the declaratlon of section 5
must be held void for 1ndeﬁn1teness unless _the words

“unfair methods of competition], ¥ be eonstrued t0 embrace
no more than acts wh1ch ,on September 26, 1914,,When
Congress spoke were 1dent1tiable as, epts of unfair trade,
then condemned by‘ the comimon, laW as enpressed in prior
cases.” But’ the phmse is 'no’ more 1ndeﬁn1te “than “due
process of Taw.” The general 1de"t of, th‘Lt phrase as it |
appears in constltutlons and_statutes 1 1s qulte well: known-
‘but'we have’ never encountered tvhat purported to:be an
all-embracing schédule or found a. spemﬁc deﬁnltlon that.
would bar the. contmmn processes Jof ]udlcxal inclusion -
and e\c1us10n' based upon . accumul'ltln(r exl)errence If
the .expression | unf-ur methods of competltlon is too ‘
uneert‘nn for . use, thend under the .Same condemlntlon
wauld, fall’; the 1nnume§f1bllle st‘ttutes Whlch pre 1cate
rlghts and p1 ohlbltlons upon., unsound mlnd ”, ¢« undue

t

3 2l p D¢
11)ﬂuence unfalthfulness an)alr use,” d unﬁt or.
cultlvqtlon umeasonabley rfttel,:,’L 4 un]ust dlsprlmlna- o
tl(_)_n_r ‘afid, the 1ke Statute 18, l-remedlal";en,d,_ordlersl;,

A A A ; R
are cwll ut even:ln ‘erlmllnftl lew conv1et10ns

to de'SJS
cessrons schemes to defraud 1(w1thout ‘anyisched-
uler of,acts or; spec1ﬁc deﬁmtlon of forbldden conduct
thus le

v1ncr the courts f1ee to condemn new and in--;

..... 3

enaeted VVhy? ‘Because the: geneml 1deas of # dlshon- . .
esty » and “ fnud ” are 50 Well, .w1dely, and un1f01 mlv N
undelstood ‘that .the . general’ te uu

hat . i ¢ ‘_eb‘Ltes or[,cpnces
smns » and) “ chemes‘to ldef1 aud re s ﬂimently 'teeurate o
measules of éonddiet. " % i B Dralis: E
On the f:tce of this statute the letr1§l'at1ve 1ntent 1s ap-
'1{ 1O )5l w1
parent.” Thé Commidsioners are’ not Tequired: to, aver.and |
prove that any_ competlltojr‘haS been, damaged or that any
purchmser'has been deceiyved, The ,OM 1oners ‘repres,,
sentlnﬂ the Gmernment as parens patl fae,[are to exel 01se i
thelr conirion sense, s 1nfortnec1 bj’ their’ knowledge ‘of Al
the geneml 1de'\ o3 Rt f Ir, tr:‘tde at com,‘n'loh hw and 's‘topm
all’ those trgdeﬂpractlces that,}ha,ve a caphmty or 4 tend;,
ency ‘to’ injufe, compet1tprs djlmctly or through deceptlon ',
of pmchasers qmte 1r1especlt1veqof whether the spemﬁ € s
pra ‘Lctlces 1n questlon have yet cen, denounced 1n,common- o
law casés. But the restralnlng order of the. Commlsswn-
ers ‘is merely prov1smna1 X The trade 5 entltl‘ed to, hls
(hy in court, and there th e p11nc ples and tests that
have béen’ apphed under’ the‘common Taw or]undel stat-

utes of the kinds hereinbeford 'récited are expected by

*0
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Congress to control. This prima facie reading of legisla-
tive intent is confirmed by reference to committee reports
and debates in Congress, wherein is disclosed a refusal
to limit the Commission and the courts to a prescribed
list of specific acts (Cong. Rec., 63d Cong., 2d sess., pp.
13,18, 533, 12246). And this interpretation is not affected
by the subsequent adoption of the Clayton Act, October
15,1914 congemning certain specific acts.

TT1. But such a construction of section 5, according to
petitioner’s urge, brings ahout an unconstitutional dele-
gation of legislative and judicial power to the Commis-
sion. Grants of similar authority to administrative offi-
cers and bodies have not been found repugnant to the
Constitution. Buttfield ». Stranahan, 192 U. S. 470;
Union Bridge Co. ». United States, 204 U. S. 365 ; Penn.
Rd. Co. ». International Coal Co., 230 U. S. 184; National
Pole Co. v. Chicago & N. W. Ry. éo., 211 Fed. 65.

With the increasing complexity of human activities
many situations arise where governmental control can
be secured only by the “board” or “commission” form
of legislation. In such instances Congress declares the
public policy, fixes the general principles that are to con-
trol, and charges an administrative body with the duty
of ascertaining within particular fields from time to time
the facts which bring into play the principles established
by Congress. Though the action of the Commission in
finding the facts and declaring them to be specific offenses
of the character embraced within the general definition
by Congress may be deemed to be quasi legislative, it
is s0 nnTy in the sense that it converts the actual legisla-
tion from a static into a dynamic condition. DBut the
converter is not the electricity. And though the action
of the Commission in ordering desistance may be counte
quasi judicial on account of its form, with respect to

ower it is not judicial, because a judicial determination
1s only that which is embodied in a judgment or decree
of a court and enforceable by execution or other writ
of the court. .

1V. In the second paragraph of the order petitioner 18
commanded to cease selling sugar below cost. We find 10
the statute no intent on the part of Congress, even if it
has the power, to restrain an owner of property from
selling it at any price that is acceptable to him or from
giving it away. But manifestly in making such a sale
or gift the owner may put forward representations an
commit acts which have a capacity or a tendency to 1n-
jure or to discredit competitors and to deceive purchasers
as to the real character of the transaction. That para-
graph should therefore be modified by adding to it “ by
means of or in connection with the representations pro-
hibited in the first paragraph of this order, or similar
representation.”
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Sufficient appears in this record and in the presentation
of the case to warrant us in expressing the belief that
petitioner’s business standards were at least as high as
those generally prevailing in the commercial world at
the time in question, and that the action of the Commis-
sion 1s to be taken rather as a general illustration of the
better methods required for the future than a specific
selection of petitioner for reproof on account of its con-
duct in the past.

Respondent is directed to modify its order as above
stated; and in other respects the petition is

Denied.
By ArscHuLrkr, Circuit Judge.

In my judgment the order of the Commission should
be further modified by striking out the third paragraph,
which relates to alleged representation that petitioner’s
competitors do not deal fairly and honestly with their
customers. In so far as the sugar, coffee, and tea adver-
tisements ascribe petitioner’s asserted lower prices and
superior qualities to quantity purchases and special fa-
cilities and advantages for inspection, selection, and pur-
chasing, they would tend to negative any imputation upon
competitors of unfair dealing with their patrons. 1 be-
lieve the charge of imputing to compstitors unfair deal-
ing with their patrons rests wholly on petitioner’s so-
called “ Caveat emptor” advertisement in its catalogue
of March and April, 1916, wherein the public is cau-
tioned in regard to white sugar, stating that some is cane
and some beet sugrar, alike in appearance, but the former
usually higher in price; that petitioner plainly designates
which of the two it offers, and the query is suggested,
where else are goods so plainly described, and whether
the customer gets elsewhere what he thinks he is buying.
It scems to me that this does not amount to more than a
statement or boast that petitioner, without being asked,
(lescribes the white sugars it proposes to sell, and the
intimation is carried that competitors do not volunteer
such description, but it is not suggested that they actu-
ally misrepresent the truth.

The facts before the Commission appear by stipulation,
and those concerning this advertisement, aside from the
advertisement itself, are as follows:

When Mr. A. M. Daly, the attorney in charge of the investiga-
tion in these procecdings was in Chicago, in March, 1016, he sub-
mitted to Mr. A. V. FI. Mory, chief chemist of Sears, Roebuck &
Co., and Mr. Joseph Scott, manager of the grocery department, a
copy of the advertiscment entitled ** Caveat emptor ™ hereinbefore
mentioned, and hercto attached, and requested them to state their
views as to this particular advertisement and what it meant.
They stated that this advertisement was for the purpose of call-
ing attention to the distinction between beet sugur and cane sugar
and laying stress upon the point of the facilities that Sears, Roe-

buck & (o. have for marking everything plainly so that the cus-
tomer would know better from description the exact nature of
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what he was buying. After this explanation Mr. Daly went to
his hotel. In a short time Mr. Mory called on him there and
stated in substance that he had submitted the above-mentioned
advertisement to Mr. A, H. Locb, the vice president of Sears, Roe-
buck & Co., and that Mr, T.och sald that this course of advertis-
ing was unfair and unjust and declared that it must be dils-
continued, and further that it was against the policy of the
house to send out such advertisements, Thereupon, on March 28,
1016, Mr. A, V. H. Mory, chiel chemist, wrote to the Commission

= in part as follows: * The young man who wrote this was in to-day,
and I pointed out to him wherein he had made a mistake and
acted against house policy, He promised to use the soft pedal
on all references to the dealer in the future. He telis me that this
is an angle that had not occurred to him. He had not thought
of the write-up in the light of a criticism of the dealer, so intent
was he in pointing out that with our system of marking every-
thing plainly and our facilities for knowing what we are selling,.
the customer would know better from our description the exact
nature of what he was buying, in the case of those things difli-
cult to judge, than if he hud them placed before him, which of
course is true.”

But, assuming, as did petitioner’s vice president, that
this advertisement does carry the imputation that com-
petitors deal unfairly with their customers, under the
circumstances indicated by the quotation ought this ad-
vertisement to be the basis of a finding and order? The
publieation was in the eatalogue for March and April,
1916. The complaint was filed nearly two years after-
wards. The act authorizes the Commission to proceed
when it shall have reason to helieve that unfair methods
of competition are or have been used, “and if it shall
appear to the Commission that a proceeding by it in
respect thereof would be to the interest of the public.”
In a monitory proceeding such as this seems to be, it
could hardly be said that it would be “of interest to the
public” to predirate action on a transgression for which
due amends had long hefore been made, without remotest
cause to believe there would be a repetition. To revive a
stale advertisement of this nature which the advertiser
immediately after the publication distinctly disavowed
as having been unintentionally and inadvertently unfair
to competitors, and ordered discontinued, without di-
rectly or indirvectly repeating or renewing it for so long
an interval, far from subserving the public interest,
might, in my judgment, have the contrary tendency of
raising an imputation of oppressive or at least uncalled-
for action, in predicating any proceeding or order on this
advertisement.

Nor am T impressed with the authoritative relevancy
here of decisions respecting injunctions. In a proceeding
such as this, neither remedial nor punitive decisions of
courts respecting injunctional relief in equity are not

more analogous than are common-law decisions defining
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unfair trade practices, arising out of controversies be-
tween individuals, as fixing thereby the limitation of the
Commission’s authority or scope.

The suggested modification would necessitate corre-
sponding modification of the Commission’s findings of
facts, eliminating paragraphs numbered 4 and 5 thereof.
Paragraphs 2, 6, and 7 (as well as pars. 4 and 5) of the
findings state the circulation of the several advertise-
ments to have been in each case for “ more than two years
last past,” indicating thereby the two years next before
the date of the findings, which is June 24, 1918. This is
in contravention of the stipulated fact that none of the
advertisements were more recent than August, 1917—
some of them even antedating the passage, September 26,
1914, of the Trade Commission act itself. These findings
should, in my judgment, be modified to comply with the
stipulated fact. '

FEDERAL TRADE COMMISSION v. GRATZ
ET AL:2

(Cirenit Court of Appeals, Second Circuit. May 14, 1919, No. 236.)

TRrRADE-MARKS AND TrapeE-NaMmEs, Key No. 804 New, Vol. 8A, Key
No. Series—Unrair CoMPETITION—POWERS OF FEDERAL TRADE
CoMMISSION. -

Act Septembper 26, 1914, § 5 (Comp. St. § 8836e), giving the
Federal Trade Commission power to investigate unfair methods
of competition, does not contemplate the prohibition of unfair
methods of competition between individuals, there being no
authority given to Individuals to present grievances, hence
where defendants, who engaged in selling tles and bagging for
cotton bales, refused to sell to persons with whom they had had
previous unsatisfactory relations, and refused to sell tles without
bagging when there was fear that, owing to the scarcity of ties
and the prospect of large crops, the marketing of the cotton crop
might be endangered by creating corners in tles, the Comimission
is not authorized to make any order compelling such sales. The
unfair methods contemplated by the act are such as affect the
public generally.

(The syllabus is taken from 258 Fed. Rep. 314.)

1 Reviewing order of Commiasion in Federal Trade Commiaslon v. Grats
et al, 1 F. T. C. 248. See same case in Supreme Court, 253 U. 8. 421 and
infre, at pp. 564-579.

186395°—20——385
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Petition to revise order of the Federal Trade Commis-

sion.
Petition of Warren, Jones & Gratz, by Anderson Gratz,

for an order for the review of the findings and order of
the Federal Trade Commission, and for an order setting
the same aside, in a proceeding against Anderson Gratz
and Benjamin Gratz, copartners doing business under the
firm name and style of Warren, Jones & Gratz, and
others. Order reversed.

T. F. Magner, of Brooklyn, N. Y., for petitioner.

John Walsh, of Washington, D. C., for respondent.

Before Ward, Hough, and Manton, circuit judges.

Waro, Circuit Judge:

This is a petition of Anderson Gratz, a member of the
firm of Warren, Jones & Gratz, under section 5 of the act
of September 26, 1914, 38 Stat. L. 730, creating the Fed-
eral Trade Commission, to review the following order of
the Commission:

Therefore, it {8 ordered, that the respondents, Anderson Gratz
and Benjamin Gratz, copartners, doing business under the firm
name and style of Warren, Jones & Gratz; P. P, Willlams, W. H.
Fitzhugh, and Alexander Fitzhugh, copartners, doing business
under the firm name and style of P, P. Willinms & Co., and C. O.
Elmer, their officers and agents, cease and desist from requiring
purchasers of cotton ties to also buy or agree to buy a propor-
tHonate amount of ._merican Manufacturing Co.’s bagging: and
further that the respondents cease and desist from refusing to sell
cotton tles unless the purchasers buy or agree to buy from them
corresponding amounts of American Manufacturing Co.'s bagging,
or any amount of cotton bagging of any kind.

By the Commission: .

[8EAL.] L. L. BRACKEN, Secretary.

If Anderson Gratz has not sufficient standing to file
this petition, counsel for the Commission has very fairly
waived the objection and invited the court to dispose of
the questions raised.

The first count of the complaint served on the respond-
ents, which is the only one 1nvolved, is as follows:

PAragrAPH 1. That the respondents, Anderson Gratz and Ben-
jamin Gratz, are copartners, doing business under the firm name
and style of Warren, Jones & Gratz, having their principal office
and place of business in the clty of St. Louls, and State of Mis-
souri, and are engaged in the business of selling, in interstate
commerce, either directly to the trade, or through the respondents
herelnafter named, steel ties made and used for binding hales of
cotton, and which steel tles are manufactured by the Carnegle
Steel Co., of Plttsburgh, Pa., and also selling, in the same manner,
jute bagging, used to wrap bales of cotton, and which jute bagging
is mapufactured by the American Manufacturing Co., of St. Louis,
Mo.

PaARr. 2. That the respondents, P. P, Willlams, W. H, Fitzhugh,
and Alex. Fitzhugh, are copartners, doing business under the firm
name and style of P. P. Willinms & Co., having thelr princlpﬂl
oftice and place of buginess in the city of Vicksburg, and State
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of Mississippl, and the said last-named respondents and the said
respondent Charles Q. Elmer, who 18 located and doing business
at the city of New Orleans, and State of Louisiana, are the sell-
ing and distributing agents of the sald firm of Warren, Jones &
Gratz, and sell and distribute the ties and bagging, manufactured
as aforesaid, in interstate commerce, principally to j6bbers and
dealers, who resell the same to retailers, cotton ginners, and
farmers.

PaRr. 3. That with the purpose, intent, and effect of discourag-
ing and stifiing competition in interstate commerce in the sale
of such bagging, all of the respondents do now refuse, and for
more than a year last past have refused, to sell any of such tles
unless the prospective purchaser thereof would also buy from
them bagging to be used with the number of ties proposed to be
bought; that is to say, for each six of such ties proposed to be
bought from the responden(s the prospective purchaser is required
to buy six yards of such bagging.

The respondents filed an answer admitting the facts
stated in paragraphs 1 and 2, but denying the %acts stated
and the conclusion therefrom contained in paragraph 3.
They appeared and offered testimony before the Commis-
sion.

The Commission’s material findings of fact and its
conclusions of law are as follows:

PaRr. 2. That within three years last past respondents, Anderson
Gratz and Benjamin Gratz, copartners, doing business under the
firm name and style of Warren, Jones & Gratz; P. P. Williams,
W. H. Fitzhugh, and Alexunder Fitzhugh, copartners, doing busi-
ness under the firm name and style of P. P. Williams & Co., and
C. 0. Elmer, adopted and practiced the policy of refusing to sell
gteel ties to those merchants and dealers who wished to buy
them from them unless such merchants and dealers would also
buy from them a corresponding amount of jute bagging. * * *

Par. 4. * * * The dominating and controlling position occu-
pied by sald respondents in the sale and distribution of ties made
it possible for them to force would-be purchasers of ties to also
buy from them bagging manufactured by the American Manu-
facturing Co., and In many inslances, said respondents refused
to sell ties unless the purchaser would also buy from them a cor-
responding amount of bagging and such purchasers were often-
times compelled to buy bagging manufactured by the American
Manufacturing Co., from said respondents, in order to procure a
suflicient supply of steel ties used for the purpose aforesaid.

CONCLUSIONS OF LAW.

That the methads of competition set forth in the foregoing find-

ings as to the facts, in paragraphs 1, 2, 3, and 4, and each and:

all of them are, under the clreumstances therein set forth, unfair
methods of competition in interstate cominerce, against other man-
ufacturers, dealers, and distributors of jute hagging, and against
other dealers and distributors in the material known as sugar-
hag cloth, and aguinst manufacturers, dealers, and distributors
of the bagging known as rewoven bagging and second-hand hag-
ging, in violation of the provisions of section 5 of an act of Con-
gress, approved September 26, 1914, entitled “An act to create a
Ifederal Trade Commission, to define its powers and duties, and
for other purposes,” and that there is not suflicient proof sub-
niitted In the hearings to sustain the paragraph in the complaint
charging a violution of section 3 of an act of Congress known as
the Clayton Act. (Act Oct, 15, 1914, C. 323, 38 Stat. 731 [Comp,
St. 18835 c].)
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By agreement between the parties the Commission
filed a transcript of the entire record in the proceeding
before it. This court is given power by the act to affirm,
modify, or set aside such an order, the Commission’s find-
ings of fact to be conclusive if supported by testimony.

There is testimony to support the findings of fact and
therefore the question before us is whether they do sup-
port the Commission’s conclusion of law that the method
of competition forbidden is unfair within the meaning
of section 5 of the act of September 26, 1914.

It seems to us that unfair methods of competition be-
tween individuals are not contemplated by the act. Con-
gress could not have intended to submit to the determina-
tion of the Commission such questions as whether a per-
son, partnership, or corporation had treated or bribed
the employees of a competitor for the purpose of induc-
ing them to betray their employer. We think the unfair
methods, though not restricted to such as violate the
antitrust acts, must be at least such as are unfair to the
public generally. It seems to us that section 5 is in-
tended to provide a method of preventing practices
unfair to the general public and very particularly such
as if not prevented will grow so large as to lessen com-
petition and create monopolies in violation of the anti-
trust acts. Such a preliminary inquiry and determina-
tion constitutes a most important supplement in carry-
ing out the public policy which those acts are intended
to vindicate. This view is confirmed by the language
of the section:

Whenever the Commission shall have reason to believe that any
such person, partnership, or corporation has heen or ig using any
unfair method of competition in commerce, and {f it shall appear
to the Commission that a proceeding by it In respect thereof
would be to the interest of the publie, it shall issue and serve
upon such person, partnership, or corporation a complaint stating
its charges in that respect, and containing a notice of a hearing
upon a day and at a pilace therein tixed at least thirty days after
the service of said complaint,

No authority is given to any individual to present his

rievances, and the Commission is to interpose only in the
mterest of the public.

That the Commission did not find sufficient proof to
sustain the second count in the complaint, viz. that the
method of the respondents found to be unfair violated
section 3 of the act of October 15, 1914, known as the
Clayton Act, which makes unlawful any condition, agree-
ment, or understanding that may lessen competition or
tend to create a monopoly, shows that the method found
to be unfair must have been unfair in certain individual
transactions, And we discover no evidence to support
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the finding in paragraph 2 that the respondents “ adopted
and practiced the policy of refusing to sell steel ties to
those merchants and dealers who wished to buy them
from them unless such merchants and dealers would also
buy from them a corresponding amount of jute bagging.”
It is the natural and prevailing custom in the trade to
sell ties and bagging together, just as one witness testified
it is to sell cups and saucers together. Such evidence as
there is of a refusal to sell is a refusal to sell at all to
certain persons with whom the respondents had previous
unsatisfactory relations and a refusal to sell ties without
bagging at the opening of the market in 1916 and 1917,
when there was fear that, owing to scarcity of ties and
the prospect of large crops, the marketing of the cotton
crop might be endangered by speculators creating a
corner in ties. The evidence is that with these exceptions
the respondents sold ties without any restrictions to all
who wanted to buy, and indeed made extraordinary ef-
forts to induce the manufacturers of ties to increase their
output so that all legitimate dealers and all cotton raisers
should get enough ties and bagging at reasonable rates
to market their cotton. It is only these exceptional and
individual cases, which established no general practice
affecting the public that can sustain the findings in para-
graph 4.

Counsel for the Commission calls our attention to the
opinion of the Circuit Court of Appeals for the Seventh
Circuit, Sears, Roebuck & Co., Petitioners, v. Federal
Trade Commission, Respondent, 258 Fed. Rep. 307. The
practice there prohibited as unfair was extensive adver-
tising containing false and misleading statements ecalcu-
lated to deceive all purchasers and to discredit all com-
petitors. It was clearly a method unfair to the public
generally.

As we think there is no evidence to support any general
practice of the respondents to refuse to sell ties unless the
purchaser bought at the same time the necessary amount
of the American Manufacturing Co.’s bagging, and that
the Commission has no jurisdiction to determine the
merits of specific individual grievances, the order is
reversed.
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WARD BAKING CO. v, FEDERAL TRADE COM-

MISSION.*

(Circuit Court of Appeals, Second Circuit. February 26,
1920.)

No. 90.

Commerce. Key No. 40—(1) SavLrs BY AGENTS FROM
Wagons SENT Across State LineE Nor INTERSTATE
COMMERCE.

Where a baking company sends its wagons across a state
line in charge of its drivers, who call on retail dealers and then
and there sell and deliver bread to them, the sales do not consti-
tute interstate commerce, subject to regulation by the Federal
Trade Commission.

(The syllabus is taken from 264 Fed. Rep. 330.)

Petition to Review Order of Federal Trade Commis-
sion. -

Proceeding before the Federal Trade Commission
against the Ward Baking Co. On petition to review an
order of the Federal Trade Commission. Order reversed.

Eugene H. Hickok, for petitioner.

Edward L. Smith (Claude R. Porter and W. T. Rob--
erts, both of Washington, D. C., of counsel) for respond-

ent.
Before Ward, Rogers, and Manton, circuit judges.

Warp, Circuit Judge:

November 26, 1917, the Federa] Trade Commission
filed a complaint under section 5 of the act of September
26, 1914, entitled “An act to create a Federal Trade
(Commission, to define its powers and duties and for
other purposes,” against the Ward Baking Co. on the
ground that the company had at periods of several con-
secutive days in the year 1917 %iven gratis to each pur-
chaser of its bread in certain places a quantity of bread
equal to the amount of the purchase with the intent of
suppressing competition in the manufacture and sale
of bread in interstate commerce and that a proceeding
by the Commission in respect thereof would be to the
interest of the public.

The company filed an answer, denying this charge, ap-
peared and offered testimony at the hearing. The Com-

1 Reviewing order of Commission in Federal Trade Commission v, Ward
Baking Co.,, 1 F. T. C. 888.
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mission made a report and findings of which the material
finding for the purposes of this opinion is:

ParagraPii THREE. That respondent during the sald month of
May, in the year 1917, for a period of about four weeks, in the
cities of New Bedford and Fall River, in the State of Massachu-
setts, and other towns and cities in sald State, and also in the
towns of North Tiverton and Stone Bridge, in the State of Rhode
Island, did give to all who purchased bread from it an amount
of bread equal to the amount so purchased with the intent and
purpose of suppressing and stifiing competition in the sale of
bread in the towns and cities named in the State of Massachu-
setts and the State of Rhode Isiand, and that all the bread so
sold and glven away in the Stute of Rhode Island, during sald
period when said free bread campalgn was being so conducted,
wias manufactured at the city of Cambridge, in the State of
Massuachusetts, and shipped by the said respondent from the city
of Cambridge to the city of Fall River, both in the State of
Massuachusetts, and from said city of Fall River was distributed
by wagons, trucks, and other conveyaunces across the State line
and into the State of Rhode Island, in the vicinity of North Tiver-
ton and Stone Bridge, and there given away to purchasers of
bread from sald respondent in the manner and form aforesald,
and that said bread so given away and distributed in the State of
Rhode Island was transported and sold in interstate commerce
across the state line dividing the State of Massachusetts and the
State of Rhode Island, for the purpose und with the effect of stifiing
and suppressing competition in interstate comiuerce as aforesaid.

This method of competition the Commission held to be
unfair. September 2, 1919, the Commission entered an
amended order requiring respondent to desist from the
practice:

Now, therefore, it 1s ordered that the respondent, Ward Baking
Company, its officers, directors, agents, servants, und employees,
cease and desist from directly or indirectly initinting or carrying
on, in the course of Interstate commerce, any so-called free-bread
campaign, or any practice of supplying bread free of cost to retail
dealers In quantities equal to those purchased from respondent
by such dealers, or in any other quantities, where such practice is
calculated to or does stifle or suppress competition in the manufac-
ture and sales of bread. :

It appeared from the testimony that the respondent
transported the bread in question in its own wagons from
Fall River, Mass., to Tiverton and Stone Bridge, R. I.;
their wagons calling at the retail stores in those places
and their drivers then and there selling the respondent’s
bread to such storekeepers as wanted to buy, and then
and there delivéring additional bread gratis to the pur-
chaser.

Doubtless bread sold in Massachusetts to be delivered
to the purchasgr in Rhode Island would be interstate
commerce, but that is not this case. Moreover, the Com-
mission is not finding the act of transportation from
Massachusetts to Rhode Island unfair, but the method of
local sales made in Rhode Island. If the respondent
had its own stores in Rhode Island, and carried to them
from Massachusetts bread to be there sold, this method
of selling could not be considered interstate commerce.
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The question arose in respect of the right of the city of
Covington, a municipality of Kentucky, to impose a
license tax upon the business of an Ohio corporation mak-
ing sales in exactly this way in Kentucky. The Su-
preme Court held that such sales were subject to the tax,
and not invalid as a regulation of interstate commerce.
Wagner ». The City of Covington, 251 U. S. 95 (Dec. 8,
1919). Mr. Justice Pitney said at pp. 99 and 103:

Plaintifts were and are manufacturers of such drinks, having
their factory and bottling works In the City of Cincinnati, In
the State of Ohio, on the opposite side of the Ohio River from
Covington. They have carried on and do carry on the business
of selling in Covington soft drinks, the product of their manufac-
ture, in the following manner: They have a list of retail dealers
in Covington to whom they have been and are in the habit of
making sales. Two or three times a week a wagon or other ve-
hicle owned by plaintiffs is loaded at the factory in Cincinnati
and sent across the river to Covington, and calls upon the retail
dealers mentioned, many of whom have been for years on plain-
tift’s list and have purchased their goods under a general under-
standing that plaintiffs’ vehicle would call occasionaily and fur-
nish them with such soft drinks as they might need or desire to
purchase from piaintiff. When a customer’s place of business is
reached by the vehicle the driver goes Into the storeroom and
either asks or looks to see what amount of drinks 18 needed or
wanted. He then goes out to the vehicle and brings from it the
necessary quantity, which he carries into the store and dellvers
to the customer. Upon his trips to Covington he always carries
sufficlent drinks to meet the probable demnands of the customers,
based on past experience; but, with the exception of occasional
small amounts carried for delivery In response to particular
orders previously received at Dplaintiffs’ place of business in
Cincinnati, all sales in Covington are made from the vehicle by
the driver in the manner mentioned, * * #

Of course the transportation of plaintiffs’ goods across the
state line is of litself interstate commerce; but it is not this that
is taxed by the city of Covington, nor is such commerce a part
of the business that is taxed, or anything more than a prepara-
tion for it. 8o far as the itinerant vending is concerned the goods
might just as well have heen manufactured within the State
of Kentucky; to the extent that plaintiffs dispose of their goods
in that kind of sales, they make them the subject of local com-
merce; and, this being so they can claiim no immunity from local
regulations, whether the goods remain in eriginal packages or
not.

As interstate commerce is not involved, the order is
reversed,
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NEW JERSEY ASBESTOS CO. v. FEDERAL
TRADE COMMISSION.!

(Circuit Court of Appeals, Second Circuit. February
26, 1920.)

No. 91.

1. Evipence Key No, 21.—JFupiciaL NoTick TAKEN oF BUSINESS

Pracrtice To ENTERTAIN CUSTOMERS AND THEIR EMPLOYEES.

The court takes judicial notice that the practice of entertain-

Ing customers and employees of customers by furnishing them

liquor, cigars, meals, theater tickets, ete., found by the Federal

Trade Commission to be unfair, has been an incident of busli-

ness from time immeinorial, especially as expenditures for such

purposes are recoghized as a proper deduction by the income
tax regulations.

2. MasTER AND SERVANT KeEY No. 30 (4)—Girrs To KEMPLOYEE TO
INDUCE CONTRACT 18 F'RAUD, JUSTIFYING DISCHARGE.
The payment of money or the giving of valuable presents to
an employee to induce him to influence his employer to make a
contract of purchase Is a fraud, justifying the employee's dis-
charge within his contract term of service.

8. Trape-Marks anNp TRADE Namrs Kry No. 804 New, Vor. SA
Key-No. SerieS—VFEDERAL TgrADE CoMMISSION WITHOUT
JurispreTioN TO REGULATE ENTERTAINMENT OF CUSTOMER'S

EMPLOYEES.

The practice of 4 company engaged in Interstate commerce in
entertaining employees of Its customers with liquor, cigars,
menls, theater tickets, etc., 1s not a matter so uffecting the
pubiic us to be within the jurisdiction of the Federal Trade
Commlission.

(The syllabus is taken from 264 Fed. 509.)

Petition to Review Order of Federal Trade Commis-
sion.

Petition by the New Jersey Asbestos Company for
review of an order of the Federal Trade Commission.
Order reversed.

Robert W. Crawford, of New York City, for petitioner.

Edward L. Smith, of Washington, D. C. (Claude R.
Porter and Charles S. Moore, both of Washington, D. C,,

of counsel), for respondent.
Before Ward, Rogers, and Manton, circuit judges.

1 Reviewing order of (‘ommmqion in Iy edernl Trade Commission v, The
New Jersey Asbestos Co., 1 F. T. C. 472,
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Warp, Circuit Judge:

January 6, 1919, the Federal Trade Commission issued
a complaint against the New Jersey Asbestos Company,
under Section 5 of the Act of September 26, 1914 (Comp.
St. § 8836e), entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for
other purposes,” alleging that the company had during
the year 1918 been giving to employees of its customers
and prospective customers liquors, cigars, meals, theater
tickets, valuable presents, and sums of money and enter-
tainments to induce them to influence their employers to

urchase the company’s products and that a proveeding

y the Commission in respect thereof would be to the
interest of the public.

The company filed an answer, admitting that it is en-

aged in interstate as well as intrastate business and that
1t had paid reasonable amounts in furnishing entertain-
ment to employces of customers and as incidental to such
entertainment had supplied liquors, cigars, meals, and
theater tickets, but denying that this was done for the
purpose of inducing them to influence their employers
to buy its goods, and especially denying that it ever gave
them valuable presents or sums of money.

The charge of giving valuable gl'esents and sums of
money has been abandoned by the Commission. May 27,
1919, the Commission filed its report. and two findings of
fact, and its conclusion of law as follows:

First. That the respondent, the New Jersey Asbestos Co., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New Jersey, having its prin-
cipal office and place of business at the city of New York, in the
State of New York, and is now, and for more than one year last
past has been, enganged in manufacturing and selling engine
packings composed of asbestos, metal and asbestos, flax, wood
fiber and kindred products throughout the States and Territories
of the United States, and that at all times hereinafter mentioned,
the respondent has carried on and conducted such business in
direct competition with other persons, firms, copartnerships, and
corporations manufacturing and selling like products.

Second. That said respondent, the New Jersey Ashestos Clo., in
the course of its business of manufacturing and selling engine
packings composed of asbestos, mretul and nasbestos, flax, wood
tiber and kindred products throughout the Stutes and Territories
of the United States, for more than one year last past has been
lavishly giving gratulties, such as liquor, cigars, meals, theater
tickets, and entertainment to employees of customers as an induce-
ment to intluence their employers to purchase or to contract to
purchase from the said respondent, the New Jersey Ashestos Co.,
engine packings composed of asbestos, metal and asbestos, flax,
wood flber and kindred products without other consideration
therefor,

CONCLUSION.

That the methods set forth in the foregoing findings of fact,
under all the circumstances therein set forth, are unfair methods
of competition in violation of the provisions uf section § of the act
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of Congress, approved September 26, 1914, entitled “Agp act to
create a Federal Trade Commission, to define its powers and
duties, und for other purposes.”

The findings of fact being mere conclusions, it is neces-
sury to examine the evidence to see whether they are
supported by any testimony or not. It shows that the
officers of the company in the year 1918 did entertain
at the company’s expense both customers and employees
of customers, and that the salesmen down to May 1 were
employed on a salary or on a salary and commission
basis, and were allowed to charge in their monthly ac-
counts reasonable lump sums for entertainment. After
May 1 they were on a commission basis only, and any
entertainment given by them was given at their own
expense.

We have held in Federal Trade Commission ». Gratz,
258 Fed. Rep. 314, that only unfair practices which affect
the public as distinguished from individuals, are within
the jurisdiction of the Commission. We take judicial
notice of the fact that the method of entertainment found
to be unfair has been an incident of business from time
immemorial. It is recognized by article 133 of the regu-
lations covering the assessment of income tax promul-
gated January 2, 1918, as follows:

Spending money. So-called spending or treating money, if actu.
ally advanced by corporations to their travellng salesmen to be
used by themn as a part of the expenses incident to selling the
product of such corporations, Is an allowable deduction in a re-
turn of income by such corporations. The deduction of such ex-
penditures is conditioned upon a satisfactory showing that all
the allowance claimed as a deduction was actuully expended for
and was an ordinary and usual expense incurred in selling the
product or merchandise of the corporation,

The payment of money or the giving of valuable pres-
ents to an employee to induce him to influence his em-

loyer to make a contract of purchase is a fraud justify-
ing the discharge of the employee within his contract term
of service, and perhaps the recovery by the purchaser of the
amount or value of such inducement from the seller, upon
the theory that it must have been included in the price.
But even in such a case we think it would be a matter
between individuals, and not one so affecting the public
as to be within the jurisdiction of the Commission, under
our decision in the Gratz case. However, it stretches
theory to the breaking point to suppose that the enter-
tainment expenses found unfair in this case constitute
fraud practiced by the respondent and by the employees
on the purchasers of the respondent’s goods. It is diffi-
cult to conceive that the purchaser would have a right to
recover the amount of such entertainment as a part of
the price paid for the goods bou%ht, or that he would
have a right to discharge the employee within the term
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of his service on this ground. So broad a construction of
the statute would bring within the disposition of the
Commission a vast number of subjects and controversies
which in their nature belong to the legislative and judi-
cial departments of the Government. For instance, ad-
vertising is a method of selling goods which, without in-
creasing their merits, increases their cost; and so ‘does
securing servants of competitors by paying them higher
wages, though we suppose no one would say the act gives
the Commission a right to regulate these matters.
The order is reversed.

BEECH-NUT PACKING CO. v. FEDERAL TRADE
COMMISSION

(Circuit Court of Appeals, Second Circuit. February 26,
1920.)

No. 92.

TRADE-MARKS AND TRADE-NAMES KEY 804, NEW, Vor. 8A Kev-No.
SER1ES—MANUFACTURER HeLp NoTr SumJectr To ORDER OF
FEDERATL, TRADE CoMMISSION; “ UNrair METHOD oF COMPE-
TITION.”

That a manufacturer of products sold in interstate commerce
to jobbers and wholesale dealers, who in turn sell to other job-
bers and wholesale and retail dealers, issues circulars to its
trade suggesting prices for resale, both at wholesale and retail,
and refuses to continue to sell to any dealer who fails to main-
tain such pricey, or who selly to another dealer failing to main-
tain them, in the abscuce of contracts requiring adherence to
such prlces, i/eld not to constitute an “ unfair method of com-
petition,” in violation of Federal Trade Commission Act Sept. 26,
1914 (Comp. St. Par. 8836e).

(The syllabus is taken from 264 Fed. 885.)

Petition to Review Order of Federal Trade Commis-
sion.

Petition by the Beech-Nut Packing Co. to review an
order of the Federal Trade Commission. Order reversed.

Charles Wesley Dunn, of New York City (Charles E.
Hughes, of New York City, of counsel), for petitioner.

Edward L. Smith, of Washington, D. C. (Claude R.
Porter and Marshal B. Clarke, both of Washington,

1 Reviewing order of Commission in Xederal Trade Commission v. Beech-
Nut Packing Co., 1 F. T. C. 618. Petition for certiorari filed by the
Commission in the United States Supreme Court May 10, 1920, and
granted Juoe 1, 1920,
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D. C., and Joseph A. Burdeau, of New York City, of
counsel), for respondent.

Before Ward, Hough, and Manton, circuit judges.

Warp, Circuit Judge: :

April 15, 1918, the Federal Trade Commission issued
a complaint against the Beech-Nut Packing Co. under
section 5 'of the act of Congress of September 26, 1914
(Comp. St. § 8836e), entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and
for other purposes,” charging the company with using
an unfair method of competition in interstate commerce,
viz. in selling its products to such purchasers, principally
wholesalers and jobbers, as do not resell at a price lower
than that fixed by the company and in refusing to sell to
such as do, with the purpose of eliminating competition
in the sale of the company’s products and that a pro-
ceeding by the Commission in respect to this method
wouldgi)e to the interest of the public.

The company appeared and answered, admitting these
facts, but denying that it had entered into any agreement
with purchasers requiring them to maintain its prices, or
in any way qualifying their title to the articles purchased,
or restricting their freedom to sell to anyone and charge
any price they chose.

An agreed statement of facts was filed. June 30, 1919,
the Commission filed its report and findings.

The respondent is engaged in interstate commerce in
selling divers food products, such as sliced bacon, sliced
beef, peanut butter, eandies, chewing gum, ete., under the
trade name “ Beech-Nut Brand.” The Commission’s find-

ings of fact are very long, and it will be sufficient for .

the purposes of our decision to state the following:

ParacraPH Four. That respondent customarily markets its
- products prinelpally through jobbers and wholesalers In the
grocery, drug, candy, and tobacco lines, who In turn resell to
retailers in these lines, ull of which wholesale and retail dealers
are selected as desirable customers for the reason that they are
known or believed to be (a) of good credit standing; (b) willing
to resell at the resale prices suggested by respondent and who do
resell at such prices, as hereinafter set forth; (c) willing to
refuse to sell and who do refuse to selt to jobbers, wholesalers
and retailers who do not resell at the resale prices suggested by
respondent, and who do not sell to such jobbers, wholesalers anil
retailers as also hereinafier set forth; (d) good and satisfactory
merchandisers in other respects, Such jobbers, wholesalers, and
retajlers are designated by the respondent as * selected ” or * de-
sirable " dealers. Respondent also sells “direct” in a few in-
stances to certaln Iarge retailers who are selected on the same
basis as the aforesaid jobbers, wholesalers, and retailers. The
total number of such dealers handling the products of respondent
includes the greater proportion of the jobbers, wholesalers, and
retailers, respectively, in the grocery trades, and a large pro-
portion of the jobbers, wholesalers, and retailers in the drug,
csandy, and tobacco trades, respectively, throughout the United
tates,
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ParagrapH Five. That respondent, in the sale and distribution
of its products has adopted and maintained, and still maintains,
policy known as the ‘‘ Beech-Nut Policy,” and requests the co-
operation therein of all dealers selling the products manufactured
by it, dealing with each customer separately.

PAragrAPH SEVEN, In order to carry out sald Beech-Nut policy
and to secure such cooperation, respondent

(a) Issues circulars, price lists and letters to the trade gen-
erally showing suggested uniform resale prices, both wholesale
and retail, to be charged for Beech-Nut products.

(bd) Requests and insists that the aforesaid selected jobbers,
wlixolesalers, and retailers resell only at the suggested resale
prices.

(¢) Requests and insists that the aforesald selected jobbers,
wholesalers, and retallers sell only to such other jobbers, whole-
salers, and retailers as have been and are willing to resell and
do resell at the prices so suggested by the respondent; and re-
quests and insists that such jobbers, wholesalers, and retailers
discontinue selling to other jobbers, wholesalers, and retailers
who fail to resell at the prices so suggested by respondent.

(d) Makes it known broadcast to such selected jobbers, whole-
salers and retailers, whether sold ‘ direct” or not, that i they,
or any of them, fall to sell at the resale prices suggested by the
respondent as aforesald, respondent will absolutely refuse to
sell further supplies of its products to them, or any of them, and
will also absolutely refuse to sell any jobbers, wholesalers, and
retailers whatsoever who sell to other jobbers, wholesalers, or
retailers falling to resell at the prices suggested by respondent.

PARAGRAPH LE1GHT. That respondent, in the carrying out of said
policy

(@) Has within the time aforementioned refused and does
refuse to sell its products to practically all such jobbers, whole-
salers, and retailers as do not resell at the prices so suggested by
the respondent.

(b) Has within the tlme aforementioned refused and does
refuse to sell to practically all such jobbers, wholesalers and re-
tallers reselling to other jobbers, wholesalers, and retailers who
have falled to resell at the prices so suggested by the respondent.

(¢) Has within the time aforementloned refused and does re-
fuse to sell to practically all so-called mall-order houses engaged in
fnterstate commerce, on the ground that such mail-order houses
frequently sell at cut prices, and has within the time aforemen-
tioned refused and does refuse to sell to practically all jobbers,
wholesalers, and retailers who sell its products to such mail-order
houses. .

(d) Has within the time aforementioned refused and does re-
fuse to sell to practieally all so-called price-cutters.

(e) Has maintained within the time aforementioned and does
maintain a large force of so-called specialty salesinen or repre-
sentatives who eall upon the retail trade and solieit orders there-
from to be filled through jobbers and wholesulers, which orders
are commonly known in the trade as “turnover orders"; that
respondent’s salesmen, under its Instiuctions, have within the
time aforementioned refused and do refuse to accept any such
turnover orders to be fllled through jobbers and wholesalers who
themselves sell or have sold at less than the suggested resale prices
or sell or have sold to jobbers, wholesalers, and retailers who sell
or have sold at less than such suggested resale prices; and in such
cases have requested such retailers to name other jobbers.

(/) Has within the time aforementioned reinstated and does
reinstate as distributors of its products, jobbers, wholesalers, and
retallers previously cut off or withdrawn from the list of selected
jobbers, wholesalers, and retailers for failure to resell at the prices
suggested by the respondent and/or for selling to distributors who
do not maintain such suggested resale prices, upon the basis of
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declarations, assurances, statements, promises, and similar ex-
puussluls, ws the case way be, by said distributors, respectively,
which satisfy the respondent that such distributors will thereafter
resell at the prices suggested by the respondent and/or will refuse
to sell to distributors who do not maintain such suggested resale
prices.

(g) Has within the time aforementioned added and does add to
its list of new distributors, concerns reported by its representatives
as declaring that they Intend to and will reseil at the prices sug-
gested by the respondent, and/or will refuse to sell to distributors
who do not maintain such suggested resale prices.

(k) Has within the time aforementioned utilized a system of
key numbers or symbols stamped or marked upon the cases con-
taining * Beech-Nut Brand” products, thus enabling the respon-
dent, for any purpose whatsoever, to ascertain the identity of the
distributors from whom such products were purchased; and that
repeatedly, within the time aforementioned, when instances of
price cutting have been reported to respondent by the selected
wholesalers and retallers, or ascertained in other ways, its sales-
men and representatives have been instructed by respondent to
investigate, and that in pursuance of these instructions salesnien
and representatives of respondent have by means of these key
numbers or symbols traced the price cutters from whom the goods
have been obtained and have thus ascertained the identlty of
guch price cutters, and have also thus traced and ascertained the
identity of distributors from whom price cutters have purchased
“ Beech-Nut Brand ” products; and have thereafter refused to
supply all such dealers with its products, whether such dealers
wore themselves cuttlng the suggested resale prices or were
selling to dealers cutting the suggested resale prices.

(¢) Has within the time aforementioned maintained and does
maintain card records containing the names of thousands of job-
bing, wholesale, and retail distributors, including the aforesald
selected distributors, and in furtherance of its refusals to sell
goods either to distributors selling at less than the suggested resale
price, or to distributors selling to other distributors selling at less
than the suggested resale prices, has listed upon those cards
bearing the names of such distributors the words * Undesirable—
Price cutters,” “ Do not sell,” or “D. N. 8.,” the abbrevation for
“ Do not sell ” or expressions of a like character, to indicate that
the particular distributor was not, in the future, to be supplied
with respondent’s goods on account of failure to maintain the
aforesaid suggested resale prices or on account of failure to dis-
continue selling to dealers failing to maintain such suggested
resale prices. When respondent has received declarations, as-
surances, statements, pronmises, and similar expressions, as the
case may be, by saild distributors, respectively, which satisfy the
respondent that such distributors will resell at the prices suggested
by the respondent, and/or discontinue selling to distributors fail-
ing to maintain the resale prices suggested by respondent, said
respondent has issued instructions to * Clear the record,” or direc-
tions of similar fmport, notation of which Is made on the cards,
and has thereafter permitted shipments of its products to be
made to such distributors; and such distributors to whom ship-
ments are thus allowed to go forward constitute the respondent’s
list of so-called “ selected”™ Jjobbers, wholesalers, and retailers,
and no distributor is thus listed on such card records as one to
whom goods are allowed to go forward who fails to maintain the
resale prices suggested by respondent or sells to distributors
failing to resell at such suggested prices; and when a jobber,
wholesaler, or retailer 1s reported as failing to maintain the sug-
gested resale prices, and/or as selling to distributors who fall to
maintain such suggested resale prices, and has been entered in the
card records as one to whom shipments should not go forward,
respondent notifies those jobbers, wholesalers, and retailers who
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supply said distributor of this fact, and also notifies its specialty
salesmen, and glves similar notices to said jobbers, wholesalers,
and retatlers and to its specialty salesmen when reinstatements are
made in its said iist of *selected ” jobbers, wholesalers, and
retailers.

The Commission’s conclusion of law is:

That the methods of competition set forth in the foregoing find-
ings are, under the circumstances therein set forth, unfair methods
of competition in interstate commerce in violation of the provisions
of an act of Congress approved Septenmber 26, 1914, entitled “An
act to create n Federal Trade Commission, to detine its powers and
duties, and for other purposes.”

June 30, 1919, the order under review issued as follows:

Now, therefore, it is ordered that respondent, Beech-Nut Pack-
ing Co., its officers, directors, agents, servants, and employees
cense and desist from, directly or indirectly, recommending, re-
quirlng, or by any means bringing about the resale of Beech-Nut
products by distributors, whether at wholesale or retail, according
to any system of prices fixed or established by respondent, and
more particularly by any or all of the following means:

1. Retusing to sell to any such distributors hecause of their
faflure to adhere to any such system of resule prices.

2. Refusing to sell to any such distributorg because of their
having resold respondent’s sald products to other distributors who
have failed to adhere to any such system of resale prices.

3. Securing or seeking to secure the cooperation of its dis-
trlihutors in malntaining or enforcing any such system of resale

rices,
P 4. Carrying out or causing others to carry out a resale price
nraintenance policy by any other means,

The subject is one affecting the public generally and
plainly within the jurisdiction of the Commission. The
ground upon which the conclusion of law rests is that the
method is unfair, because its stifles competition and so re-
strains trade. The obvious purpose of the respondent is
to prevent any competition as to the resale price between
purchasers of its products. Such a method anded upon
an agreement between a manufacturer and purchasers
severally, was held to be a violation of the Sherman
Act (Comp Sts. §s 8820-8823, 8827-8830) in Dr. Miles
Medical Co. v. Park & Sons Co., 220 U. S. 870. It
is difficult to say why a different conclusion should be
reached, if the same result is attained by acquiescence and
cooperation without express agreement between the man-
ufacturer and his purchuasers severally. Kastern States
Retail Lumber Association ». United States, 234 U. S, 600.
But we understand the Supreme Court to hold in United
States v. Colgate & Co., 250 U. 8. 300, that a similar but
less drastlc method of sale constitutes merely the exercise
of a man’s right to do what he will with his own and is
not obnoxious to the Sherman Act.

The facts as found by the (Jommlqsmn being supported
by testimony, are conclusive; but the effect of them is a

ueqtlon of aw tobe expro»sed in a conclusion of law,and

e Commission so describes it. We do not see how this




BEECH-NUT PACKING CO. V. FEDERAL TRADE COMMISSION,

conclusion can be sustained in face of the decision in the
Colgate case.
he order is reversed.

ManToN, Circuit Judge (concurring):

I concur in the result here announced and will state my
reasons:

In considering the cases which arise under the juris-
diction of the Federal Trade Commission, the distinction
between the Sherman Act (July 2, 1890, chap. 647, 26
Stat. 209) and the act which creates and defines the juris-
diction and duties of the Federal Trade Commission (Act
of Congress, Sept. 26, 1914, chap. 315, sec. 5, 38 Stat.
719) must be kept in mind. The purposes of the Sher-
man Act and of the Federal Trade Commission act are
different. The Sherman Act is intended for the prohibi-
tion of contracts and combinations in restraint of trade
which are of sufficient force of oppression or coercion as
amount to a monopoly or trust. In order for the Gov-
ernment to succeed in an equity or criminal action, or
for a private litigant to succeed, where he secks damages
as a result of such alleged trust or combination, each
must successfully bear the burden of establishing a com-
bination which restrains trade. No such obligation is
imposed upon the Federal Trade Commission before its
order may issue requiring an individual, partnership, or
corporation engaged in commerce, to desist from a prac-
tice which might lead eventually to an unlawful trust or
combination which would be in restraint of trade. Sec-
tion 5 of the Federal Trade act prohibits unfair methods
of competition in commerce, declaring them unlawful.
This act forbids all unfair methods 0% competition. Tt
does not define what is unfair competition, but leaves that
to the Commission for determination. Section 5 provides
that the Commission is empowered and directed to pre-
vent persons, partnerships, or corporations, except banks
and commaon carriers subject to the acts to regulate com-
merce, by [from?] using methods of unfair competition
in commerce. It will thus be observed that there is no
restriction or qualification to the powers thus conferred,
but the me.thog of commerce must be unfair.

" This legislation appears to be analogous to that pro-
vided for in the creation of the Interstate Commerce

Commission. The Interstate Commerce Act conferred

the powers upon the commission to enforce any order or
orders provided in the act that it might issue, and it gives
to the Interstate Commerce Commission the power to
issue an order to cease and desist a violation. B. & O. R,
Co. ». Pitcairn Coal Co., 215 U. S. 481. The Interstate
Commerce Commission was created for the purpose of re-
ceiving and correcting any abuse or injustice perpetrated

186395°—20——386
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upon shippers by railroads or injustice to the railroads.
What were reasonable rates was to be determined by the
commission. It was held by the Supreme Court, with re-
spect to enjoining or setting aside the orders of the com-
mission by the Federal courts, that authority of the
courts, in reviewing their determination, was confined to
whether there had been violations of the Constitution or
of the power conferred by statute or any exercise of
power so arbitrary as to virtually transcend the authority
conferred. Kansas City Ry. Co. ». United States, 231
U. S. 423; Interstate Commerce Commission ». L. & N.
Ry. Co., 227 U. S. 88. The Federal Trade Commission
Act provides that when an order is made and it is based
upon a finding of unfair competition supported by evi-
dence, it is conclusive upon the courts, and this court so
held in Federal Trade Commission ». Gratz, 258 Fed.
Rep. 314.

n my opinion, Congress had in mind in this legislation
the prevention of acts which amount to unfair competi-
tion at their very inception. In this manner, the anti-
trust law was supplemented. To make successful either
a criminal prosecution or other liability under the Sher-
man Act, it is necessary to find that a trust or monopoly
is created which restrains trade. One act which may
be an act of unfair competition may, of itself, restrain
trade and may do damage to a complainant. The Federal
Trade Commission Act was intended to reach such an un-
fair business method where the antitrust law could not
do so. Of course, if all unfair acts were dealt with by the
Federal Trade Commission, there would be no monopoly
or trust created. It was intended by section 5 of the act
to prevent practices or methods of business unfair to the
public which, if not prevenied, would grow and create
monopolies, and thus restrain trade and lessen competi-
tion. In the case of Dr. Miles Medical Co. v. Park &
Son, 220 U. S. 373, the Supreme Court held that where
the defendant successfully prevented competition by fix-
ing resale prices between purchasers of the products of
the defendant, this amounted to a restraint of trade,
and was a violation of the Sherman Anti-trust Act of
July 2, 1890. The only difference between the price
ﬁxing of the Dr. Miles case and the price fixing in
the © Beech-Nut merchandizing policy,” which the Fed-
eral Trade Commission in the case at bar has found
offensive as an unfair method of competition, is that in
the former case there was an agreement in writing pro-
vided for, while in the latter the success or failure of the
plan depended upon a tacit understanding with the pur-
chasers and prospective purchasers. It is difficult to see
any difference between a written agreement and a tacit
understanding. In each case, if the agreement, written
or unwritten, is not lived up to, it means that the prospec-
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tive purchaser could not buy or obtain the goods he
wished. This may of itself create a restraint of trade.
In the ease of Boston Store . American Graphophone
Co., 246 U. S. 8, speaking of the Dr. Miles case, the
court said:

Tt was decided that umnder the geuneral law the owner of mov-
ables (in that case, proprietary medicines compounded by a secret
formula) could not sell the movables and lawfully, by contract, fix
a price at which the product should afterwards be sold, because
to do so would bhe at one and the same time to sell and retain, to
part with and yet to hold, to project the will of the seller, so as
1o cause it to control the movable parted with when it was not
subject to his will, because owned hy another, and thus to make the
will of the seller unwarrantedly take the place of the law of the
land as to such movables. It was decided that the power to make
the limitation as to price for the future could not he exerted con-
sistently with the prohibitions agninst restraint of trade and
monopoly contained in the antitrust law.

In the plan of the petitioner herein called a “sugges-
tion,” which in truth 1s a tacit understanding, to do pre-
cisely what was done in the Dr. Miles case, disobedience
of the “suggestion” would result in a failure to be able
to buy further from the petitioner. It has been held that
the trader or manufacturer who carries on an entirely
private business may sell to whomn he pleases. U. S. 2.
Trans-Missouri Freight Assn., 166 U. S. 290. And this
case was approved in United States ». Colgate, 250 U. S.
300. However, in the Colgate case the court dealt solely
with the purpose of the antitrust act in its prohibition of
monopolies, contracts, and combinations which interfere
with the free exercise of the rights of a merchant to en-
gage in trade and commerce. The conrt said that in the
absence of any purpose to create or maintain a monopoly,
the act does not restrict the right of a trader or manufac-
turer, engaged in an entirely private business, freely to
exereise his own independent diseretion as to the parties
with whom he will deal. Tt distinguishes the Dr. Miles
case for the reason that it was found in this case there
existed an unlawful combination which was effected
throngh contracts which undertook to prevent dealers
from freely exercising the right to sell. Referring to the
facts in the Colgate case, the court said:

Considering all gaid in the opinion? (notwithstanding some seri-
ous doubts), we are unable to gecept the construction placed upon
it by the Government. We can not, e. g, wholly disregard the
stasement that “ The retailer, after buying, could, if he chose, give
away lis purchase or sell it at-any price he saw fit, or not sell it
at all; his course in these respects being affected only by the fact
that he might by his action incur the displeasure of the manufac-
turer who could refuse to make further sales to him, as he had
the undoubted right to do.”” And we must conclude that, as in-
terpreted below, the indictment does not charge Colgate & Co. with
selling its produects to deulers under agreements which obligated
the latter not to resell except at prices fixed by the company.

1In the court below,

\
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In view of this recent pronouncement in the Colgate
case and even accepting the finding of facts of the Com-
mission, I think we are forced to the conclusion that the
acts found and charged in the method of doing business
under the “ Beech-Nut merchandizing policy ” are not un-
fair methods of competition and that therefore this court
must hold, as a matter of law, that the Commission ex-
ceeded its power in making the order appealed from.

FEDERAL TRADE COMMISSTION v. GRATZ
ET AL:2

(Argued April 20 and 21, 1920. Decided June 7, 1920.)
No. 492,

1. TRADE-MARKS AND TRADE-NAMES, KEY No. 803, New, VoL. 8a,
KEY-No. SFRIES—TFEDERAL TRADE CoMMi8S8S10N'S ORDER TO
Desist FrRoM UNFAIR CoMPETITION MUusT BE BAsep oON
SUFFICIENT COMPLAINT.

Under act September 26, 1914, paragraph § (Comp. St. par.
8836Ge), providing that, when the Federal Trade Commission
has reason to helleve that a person, etc., has used an unfair
method of competition, it shall formnlate and serve a complaint,
stating the charges, and after a hearing, if 1t deems the method
of competition in question prohibited thereby, shall issue an
order requiring the accused to cease and desist from using such
method, if the complaint is plainly insuflicient to show unfair
competition, there 18 no foundation for an order to desist.

2. TrAaDE-MARKS AND TRape-NaMEs, KEY No. 804, Nruw, Vou. 8a,
Key-No. SERTES-—FEDERAL TRADE CoMMIsSSION’S OrpER MUST
PoLLow COMPLAINT.

An order of the Federal Trade Cominission to cease and desist
from using a specified method of competition, under act Septem-
ber 26, 1914, paragraph 5 (Comp. St. par. 8836e), should follow
the complaint; otherwise it is improvident, and, when challenged,
will be annulied by the court,

8. TrapE-MarkS AND Trape-NaMmrs, Key No. 803, New, VoL. 8a,
KEY-No. SERIES—WHAT CoNsTrruTes UNFAIR METHODS OF
COMPETITION A QUESTION For THE COURT.

TTuder act September 26, 1914, parngraph 5 (Comp. St. par.
8833e), declaring unfair methods of cowmpetition in commerce
uniawful, it is for the courts, and not for the Federal Trade
Commission, ultimately to determine as matter of law what "
constitutes unfair methods of colnpetitjon.

4. TRADE-MARKS AND TRADE-NAMFKS, Ky No. 68—* UNvatr MeTH-
op8 oF CoMPETITION " Do Nor INCLUDE PrACTICER NOT 11KRE-
TOFORE CONDEMNED,

Act September 26, 1914, paragraph 5 (Comp. St. par. 8836e),
declaring “ unfair methods of competition ” unlawful, does not

1258 U. 8. 421. See case in court below, at pp. 545-549 (thls volume).
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apply to practices never heretofore regarded as opposed to good
morals, because characterized by deception, bad faith, fraud, or
oppression, or as against public policy, because of their dan-
gerous tendency unduly to hinder competition or create mo-
nopoly.

[Ep. Norr—~JFor other definitions, see Words and Phrases,
First and Second Series, Unfair Competition.]

5. TRADE-MARKS AND TrapE-Names, KEy No. 804, New, Vor. 8A,
Kry-No. Series—CoMprLAINT Friep BY FrperanL Trabe CoMm-
MISSION INSUFFICIENT TOo SHow UNFAIR METHODS OF CoMPE-
TITION.

A complaint filed by the Federal Trade Commission under
act September 26, 1914, paragraph 5 (Comp. St., par. 8836e),
charging that sellers of cotton ties and bagging and their sell-
ing and distributing agents, with the purpose and effect of dis-
couraging and stifling competition in the sale of such bagging,
had refused to sell ties, unless the purchaser would buy from
them a corresponding amount of bagging, was insufficlent to
support an order to desist from such practice, where 1t did not
Intimate that they did not properly obtain their ties and bug-
ging, or state the amount controlled by them, or allege that they
held & monopoly of efther ties or bagging, or had ability, pur-
pose, or intent to acquire one, or allege anything justifylng the
conclusion that the publie suffered injury, or that competitors
had reasonable ground for complaint,

8. TraADE-MARKS AND TrRADE-NAMES, KEY No. 68, —MEercHANT MAY
REFUSE To SELL CorToN TiES AND BAGAING, ExcepPr IN CON-
JUNCTION,

All questions of monopoly or combination belng out of the
way, a private merchant, acting with entire good faith, may
properly refuse to sell, except In conjunction, such closely asso-
cluted articles as steel ties used for binding bales of cotton and
Jute bagging used to wrap such bales,

(The syllabus is taken from 40 Sup. Ct. 572.)

Mr. Justice Brandeis and Mr. Justice Clarke dissenting.

On Writ of Certiorari to the United States Circuit
Court of Appeals for the Second Circuit.

Proceeding by Anderson Gratz and another, doing
business as Warren, Jones & Gratz, and others, against
the Federal Trade Commission, to set aside an order of
the Commission. The order was annulled by the Circuit

Court of Appeals for the Second Circuit (258 Fed, 314, »

169 C. C. A. 330), and the Commission brings certiorari,
Affirmed.
(See also 250 U. S. 657, 40 Sup. Ct. 18,64 L. Ed. 51.)
Messrs Huston Thompson, of Washington, D. C., Alex-
ander C. King, of Atlanta, Ga., and Claude R. Porter, of
Washington, D, C., for petitioner.
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Mr. Thomas F. Wagner, of Brooklyn, N. Y., for re-
spondents.

Mr, Justice McReyNoLbs delivered the opinion of the
court,

By an act approved September 26, 1914 (c. 311, 38
Stat. 717 [Comp. St. §s-8836a-8836k]), Congress made
provision for the Federal Trade Conunission and de-
clared its powers.

Section 4 defines commerce as: “ Commerce among the
severa] States or with foreign nations, or in any Territory
of the United States or in the District of Columbia, or
between any such Territory and another, or between any
such Territory and any State or foreign nation, or be-
tween the District of Columbia and any State or Terri-
tory or foreign nation.”

Sreerion 5. That unfair methods of cowmpetition in commerce
are hereby declured unlawful. The commission 1s herchy em-
powered and directed to prevent persons, partnerships, or cor-
porations, except hanks, and common earriers subject to the acts
to regulate commerce, from using unfair methods of competition
in commerce. Whenever the commission shall have reason to
believe thut any such person, partnership, or corporation, huas
been or is using any unfair method of competition In commerce,
and if it shall appear to the commission that a proceeding by 1t
In respect thereof would bhe to the interest of the publle, it shall |
issue and serve upon such person, partnership, or corporation a
complaint stating it charges in that respect, and containing a
notice of a hearing upon a day and at a place therein fixed at
least 30 days after the service of said complaint. The person,
partnership, or corporation 8o compliined of shall have the right
to appear at the place and time so fixed and show cause why
an order should not he entered by the commission reguiring such
person, partnership, or corporation to cease and desist from the
violation of the law so charged in sald complaint, * * * If
upon such hearing the commtsgion shall be of the opinion that the
method of competition In question is prohibited by this act, it
shall make a report in writing in which it shall state its findings
a8 to the facts, and shall issue and cause to he served on such
person, partnership, or corporation an erder requiring such person,
partnership, or corporation to cease and destst from using such
method of competition.

Section 5 further provides that the Commission may
apply to the designated Circuit Court of Appeals to en-
force an order, “And shall certify and file with its ap-

lication a transcript of the entire record in the proceed-
mg, including all the testimony taken and the report and
order of the Commission. Upon such filing of the
application and transcript the court shall cause notice
thereof to be served upon such person, partnership, or
corporation and thereupon shall have jurisdiction of the
proceeding and the question determimed therein, and
shall have power to make and enter upon the pleadings,
testimony, and proceedings set forth in such transeript 8
decree aflirming, modifying, or setting aside the order of
the Commission. The findings of the Commission as to
the facts, if supported by testimony, shall be conclusive.
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* * ¥ The judgment and decree of the court shall be
finul, except that the same shall be subject to review by
the Supreme Court upon certiorari as provided by sec-
tion 240 of the Judicial Code. Any party required by
such order of the Commission to cease and desist from
using such method of competition may obtain a review
of such order in said Circuit Court of Appeals by filing
in the court a written petition praying that the order of
the Commission be set aside. A copy of such petition
shall be forthwith served upon the Commission, and
thereupon the Commission forthwith shall certify and
file in the court a transcript of the record as hereinbefore
provided. Upon the filing of the transcript the court
shall have the same jurisdiction to affirm, set aside, or
modify the order of the Commission as in the case of an
application by the Commission for an enforcement of its
order, and the findings of the Commission as to the facts,
if supported by testimony, shall in like manner be con-
clusive.”

Sections 6 and 7 empower the Commission to require
reports and compile information concerning corpora-
tions; to inquire concerning execution of decrees restrain-
ing violations of the antitrust acts; to investigate alleged
violations of such acts; to recommend readjustments of
corporate business; to publish information and make re-
ports to Congress; to classify corporations and make
rules and regulations; to investigate trade conditions; to
act, under orders of the court, as a master in chancery in
certain designated circumstances, etc.

Undertaking to proceed under section 5, June 4, 1917,
the Commission issued a complaint containing two counts
against respondents. The first related to unfair methods
0% competition, and the second charged violation of sec-
tion 3 of the Clayton Act, approved October 15, 1914 (c.
323, 38 Stat. 780, Comp. St. § 8835¢c). Respondents de-
nied both charges. After taking much testimony the
Commission held there was no evidence to support the
second count; but it ruled that respondents had practiced
unfair competition and ordered that they—* their officers
and agents, cease and desist from requiring purchasers of
cotton ties to also buy or agree to buy, a proportionate
amount of American Manufacturing Co.’s bagging, and

further that the respondents cease and desist from refus-

ing to sell cotton ties unless the purchasers buy or agree
to buy from them corresponding amounts of American
Manufacturing Co.’s bagging, or any amount of cotton
ba %ng of any kind.” o

pon respondents’ petition the Circuit Court of Ap-
peals, Second Circuit, annulled the Commission’s order,
258 Fed. 814. Tt said, “ We think there is no evidence
to support any general practice of the respondents to re-
fuse to sell ties unless the purchaser bought at the same
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time the necessary amount of the American Manufactur-
ing Co.’s bagging, and that the Commission has no juris-
diction to determine the merits of specific individual
grievances.”

The challenged order is based solely upon the first
count of the complaint, which follows:

Federal Trade Commission v. Anderson Gratz and Benjamin Gratz, co-
gurtnors. doing business unler the firm name and style of Warren,
ones & Gratz; P. P. Willinms, W. H. Fitzhugh and Alex. Fitzhugh,
copurtners, doing business under the firm name and style of P. P.
Williams & Co., and Charles 0. Elmer,

The Federal Trade Commlssion having reason to believe, from
a preliminary investigation made by it that Anderson Gratz and
Benjamin Gratz, copartners, doing business under the firn name
and style of Warren, Jones & Gratz; P. P, Williams, W. H. Fitz-
hugh, and Alex. IMtzhugh, copartners, doing business under the
firmr name and style of P. P. Willlums & Co., and Charles O. Elmer,
all of whom are hereinafter referred to as respondentis, have been,
and ure, using untair methods of competition in interstate com-
merce in violation of the provisions of section 5 of the act of Con-
gross approved September 26, 1914, entitled “An act to create a
Federal Trade Conunission, to define its powers and duties, and
for other purposes,” and it appearing that a proceeding by it in
respect thereof would be to the Interest of the publle, issues this
complaint, stating ity charges in that respect, on information and
belief, as follows:

L

ParacraPH ONE.—That the respondents, Anderson Gratz and
Benjamin Gratz, are copartners, doing business under the firm
name and style of Warren, Jones & Gratz, having their principal.
office and place of business in the city of St. Louls and State of
Missouri, and are engaged in the business of selling In interstate
commerce, either directly to the trade or through the respondents
hereinafter namned, steel tles made and used for binding bales of
cotton, and which steel ties are manufactured by the Carnegle
Steel Co., of Pittsburgh, Pa., and also selling, in the same manner,
jute bagging, used to wrap bales of cotton, and which jJute bagging
is manufactured by the American Manufacturing Co., of St.
Louis, Mo.

ParacraPH Two.—That the respondents, P. P. Willlams, W. H.
Fitzhugh, and Alex. Fitzhugh, are copartners, doing business
under the firm name and style of P. P. Willams & Co., having
their principal office and place of business in the city of Vicks-
burg and Stute of Mississippi, and the said last-named respondents
and the sald respondent Charles O. Elwer, who is located and
doing business at the city of New Orleans and State of Louisiana,
are the selling and distributing agents of the said firmn 6f Warren,
Jones & Gratz, and sell and distribute the ties and bagging, manu-
factured as aforesaid, in interstate commerce, principally to job-
bers and dealers, who resell the same to retailers, eotton ginners,
and farmers.

ParacrapH TurREE.—That with the purpose, intent, and effect of
discouraging and stifling competition in interstate commerce in
the sale of such bagging, all of the respondents do now refuse,
and for more than a year last past have refused, to sell any of
such ties unless the prospective purchaser thereof would also buy
from them bagging to be used with the number of ties proposed
to be bought; that is to say, for each six of such ties proposed
to be bought from the respondents the prospective purchaser is
required to buy six yards of such bagging.
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It is unnecessary now to discuss conflicting views con-
cerning validity and meaning of the act creating the
Commission and effect of the evidence presented. The
judgment below must be aflirmed, since, in our opinion,
the first count of the complaint is wholly insufficient to
charge respondents with practicing “unfair methods of
competition in commerce” within the fair intendment
of those words. We go no further and confine this
opinion to the point specified.

When proceeding under section 5, it is essential, first,
that, having reason to believe a person, partnership, or
corporation has used an unfair method of competition in
commerce, the Commission shall conclude a proceeding
“in respect thereof would be to the interest of the pub-
lic ”; next, that it formulate and serve a complaint stat-
ing the charges “in that respect” and give opportunity
to the accused to show why an order should not issue
directing him to “cease and desist from the violation of
the law so charged in said complaint.” If after a hear-
ing the Commission shall deem “the method of compe-
tition in question is prohibited by this act,” it shall issue
an order requiring the accused “to cease and desist from
using such method of competition.”

If, when liberally construed, the complaint is plainly
insufticient to show unfair competition within the proper
meaning of these words there is no foundation for an
order to desist; the thing which may be prohibited is the
method of competition specified in the complaint. Such
an order should follow the complaint; otherwise it is
improvident and, when challenged, will be annulled by
the court.

The words “unfair method of competition” are not
defined by the statute, and their exact meaning is in dis-
pute. It is for the courts, not the Commission, ulti-
mately to determine as matter of law what they include.
They are clearly inapplicable to practices never hereto-
fore regarded as opposed to good morals because char-
acterized by deception, bad faith, fraud, or oppression,
or as against public policy because of their dangerous
tendency unduly to hinder competition or create mo-
nopoly. The act was certainly not intended to fetter
free and fair competition as commonly understood and
practiced by honorable opponents in trade.

Count one alleges, in effect: that Warren, Jones & Gratz
are engaged in selling, either directly to the trade or
through their corespondents, cottop ties produced by the
Carnegie Steel Co., and also jute bagging manufactured
by the American Manufacturing Co. That P. P. Wil-
liams & Co., of Vicksburg, and C. O. Elmer, of New Or-
leans, are the selling and distributing agents of Warren,
Jones & Gratz, and as such sell and distribute their ties
and bagging to jobbers and dealers, who resell them to re-
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tailers, ginners, and farmers. That with the purpose and
effect of discouraging and stifling competition in the sale
of such bagging all the respondents for more than a year
have refused to sell any of such ties unless the purchaser
would buy from them a corresponding amount ot bag-
ging—6 yards with as many ties. ,

The complaint contains no intimation that Warren,
Jones & Gratz did not properly obtain their ties and
bageing as merchants usually doj the amount controlled
by them is not stated; nor is it alleged that they held a
monopoly of either ties or bagging or had ability, pur-

ose, or intent to acquire one. So far as appears, acting
independently, they undertook to sell their lawfully ac-
quired property in the ordinary course, without decep-
tion, misrepresentation, or oppression, and at fair prices,
to purchasers willing to take it upon terms openﬁy an-
nounced.

Nothing is alleged which would justify the conclusion
that the public suffered injury or that competitors had
reasonable ground for complaint. All question of mo-
nopoly or combination being out of the way, a private
merchant, acting with entire good faith, may properly re-
fuse to sell, except in conjunction, such closely associated
articles as ties and bagging. If real competition is to
continue, the right of the individual to exercise reasonable
discretion in respect of his own business methods must be
preserved. United States v, Colgate, 250 U. S. 3003
United States . A. Schrader’s Son, Inc. (Mar. 1, 1920),
252 U. S. 85.

The first count of the complaint fails to show any un-
fair method of competition practiced by respondents and
the order based thereon was improvident.

The judgment of the court below is

Affirmed.

Mr. Justice PrrNEY concurs in the result.

Mr. Justice Branpris dissenting, with whom Mr. Jus-
tice CLarKE concurs,

First. The court disposes of the case on a question of
pleading. This, under the circumstances, is contrary to
established practice. The circumstances are these:

The pleading held defective is not one in this suit. It
is the pleading by which was originated the proceeding
before the Federal Trade Commission, an administrative
tribunal, whose order this suit was brought to set aside.
No suggestion was made in the proceeding before the
Commission that the complaint was defective. No such
objection was raised in this suit in the court below. It

.was not made here by counsel. The objection is taken

now for the first time and by the court.
This suit, begun in the Circuit Court of Appeals for
the Sccond Circuit, was brought to set aside an order of
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the Federal Trade Commission. Before the latter the
matter involved was thoroughly tried on the merits.
There was a complaint and answers. Thirty-five wit-
nesses were examined and cross-examined. A report of
proposed findings as to facts was submitted by the ex-
aminer and exceptions were filed thereto. Then, the case
was heard before the Commission, which made a finding
of facts, stated its conclusions as to the law, and ulti-
mately issued the order in question. The proceedings
occupied more than 16 months. The report of them fills
400 pages of the printed record. In my opinion, it is
our duty to determine whether the facts found by the
Commission are suflicient in law to support the order;
and also, if it is questioned, whether the evidence was
suflicient to support the findings of fact.

Second. If the sufliciency of the complaint is held to be
open for consideration here, we should, in my opinion,
hold it to be suflicient. The complaint was filed under
section 5 of the Federal Trade Commission Act, which
declares unlawful “unfair methods of competition in
commerce”; empowers the Commission to prevent their
use; and directs it to issue and serve “a complaint stat-
ing its charges in that respect” whenever it has reason
to believe that a concern “has been or is using” such
methods. The function of the complaint is solely to
advise the respondent of the charges made so that he may

, have due notice and full opportunity for a hearing
thereon. It does not purport to set out the elements of
a crime like an indictment or information, nor the ele-
ments of a cause of action like a declaration at law or a
bill in equity. All that is requisite in a complaint before
the Commission is that there be a plpin statement of the
thing claimed to be wrong so that the respondent may be
put upon his defense. The practice of the Federal Trade
Commission in this respect, a8 in many others, is mod-
eled on that which has been pursued {y the Interstate
Commerce Commission for a generation and has been
sanctioned by this as well as the lower Federal courts.
United States Leather Co. ». Southern Ry. Co.,21 1. C, C.
323, 324; Clinton Sugar Refining Co. ». C. & N. W. Ry.
Co., 28 I. C. C. 864, 367; Stuarts Draft Milling Co. .
Southern Ry. Co., 31 1. C. C. 623, 624; New York Cen-
tral, etc., R. R. Co. ». Interstate Commerce Commission,
168 Fed. 131, 138-139; Dickerson v. Louisville & Nash-
ville R. R. Co., 187 Fed. 874, 878; Texas & Pacific Ry. v,
Interstate Commerce Commission, 162 U. 8. 197, 215;
Cincinnati, Humilton & Dayton Ry. Co. ». Interstate
Commerce Commission, 206 U. S. 142, 149.

The complaint here under consideration stated clearly
that an unfair method of competition had been used by
respondents, and specified what it was, namely, refusing
to sell cotton ties unless the customer would purchase
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with each six ties also six yards of bagging. The com-
plaint did not set out the circumstances which rendered
this tying of bagging to ties an unfair practice. But this
was not necessary. The complaint was similar in form
to those filed with the Interstate Commerce Commission
on complaints to enforce the prohibition of “unjust and
unreasonable charges” or of “undue or unreasonable
preference or advantage ” which the act to regulate com-
merce imposes. It is unnecessary to set forth why the
rate specitied was unjust or why the preference specified
is undue or unreasonable, because these are matters not of
law but of fact to be established by the evidence. Penn-
sylvania Co. ». United States, 236 U. S. 351, 361. So
far as appears neither this nor any other court has ever
held that an order entered by the Interstate Commerce
Commission may be set aside as void, because the com-
plaint by which the proceeding was initiated, failed to
set forth the reasons why the rate or the practice com-
plained of was unjust or unreasonable; and I can not see
why a different rule should be applied to orders of the
Federal Trade Commission issued under section 5.2

In considering whether the complaint is sufficient, it is
necessary to bear in mind the nature of the proceeding
under review. The proceeding is not punitive. The com-
plaint is not made with a view to subjecting the respond-
ents to any form of punishment. It is not remedial. The
complaint is not filed with a view to affording compensa-
tion for any injury alleged to have resulted from the
matter charged, nor with a view to protecting individuals
from any such injury in the future. The proceeding is
strictly a preventive measure taken in the interest of the
general public. And what it is brought to prevent is not
the commission of acts of unfair competition, but the pur-
suit of unfair methods. Furthermore, the order is not
self-executory. Standing alone it is only informative and
advisory. The Commission can not enforce it. If not ac-
quicsced In by the respondents, the Commission may
apply to the Circuit Court of Appeals to enforce it. But
the Commission need not take such action; and it did not
do so in respect to the order here in question. Respond-
ents may, if they see fit, become the actors and ask to
have the order set aside. That is what was done in the
case at bar.

The proceeding is thus a novelty. It is a new device
in administrative machinery, introduced by Congress in
the year 1914, in the hope thereby of remedying condi-

1 See Report Benate Commlittee on Interstate Commerce, June 18, 1914,
63d Cong., 2d sess., No. 097, p. 13: * It {8 believed that the term ‘unfalr
competition’' hap a legal significance which can be enforced by the Com-
mission and the courts, and that it {s no more difficult to determine what
is unfair competition than it {8 to determine what is a reasonable rate
or what 18 an unjust discrimination, The commitice was of the opinion
that it would be better to put in a general provision condemning unfair
competition than to attemnpt to define the numerous unfair practices, such
as local price cutting, interlocking directorates, and holding companfeo in-
tended to restrain substantial competition,”
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tions in business which a great majority of the American
people regarded as menacing the general welfare, and
which for more than a generation they had vainly at-
tempted to remedy by the ordinary processes of law. It
was believed that widespread and growing concentration
in industry and commerce restrained trade, and that
monopolies were acquiring increasing control of business.
Legislation designed to arrest the movement and to secure
disintegration of existing combinations had been enacted
by some of the States as early as 1889. In 1890 Congress
passed the Sherman law. It was followed by much legis-
lation in the States! and many official investigations.
Between 1906 and 1913 reports were made by the Federal
Bureau of Corporations of its investigations into the
petroleum industry, the tobacco industry, the steel in-
dustry, and the farm implement indusiry. A special
committee of Congress investigated the affairs of the
United States Steel Corporation. And in 1911 this court
rendered its decision in Standard Oil Co. ». United
States, 221 U, 8. 1, and in American Tobacco Co. ».
United States, 221 U. S. 106. The conviction became
general in Ameriea, that the legislation of the past had
been largely ineffective. There was general agreement
that further legislation was desirable. But there was a
clear division of opinion as to what its character should
be. Many believed that concentration (called by its op-
ponents monopoly) was inevitable and desirable; and
these desired that concentration should be recognized by
law and be regulated. Others believed that concentra-
tion was a source of evil; that existing combinations
could be disintegrated, if only the judicial machinery
were perfected; and that further concentration could be
averted by providing additional remedies, and partic-
ilarly through regulating competition. The latter view
prevailed in the Sixty-third Congress.? The Clayton
Act (Act Oct. 15, 1914, c. 328, 38 Stat. 730) was framed
largely with a view to making more effective the remedies
given {;y the Sherman law. The Federal Trade Commis-
sion Act (Act Sept. 26, 1914, c. 311, 38 Stat. T17) created
an administrative tribunal, largely with a view to regu-
lating competition.

1 8ee LLaws on Trusts and Monopolles, compiled under dlrection of the
Clerk of the House Committee on the Judiclary, 863d Cong., by Nathan B,
Williams, revised Jan, 10, 1914 also Trust Laws and Unfair Competi-
tion (¥ederal) Burean of Corporations. Mar, 15, 1015,

2 8ec Report of Semate Committee on Interstate Commerce, June 13,
1014, 83d Cong., 2d sess., No. 8697, p. 10, reporting the bill:

¢ Some would found such a commission upon the theory that monopo-
listic industry is the ultimate result of economic evolution and that it
shauld be 80 recognized and declared to be vested with a publie interest
and as such regulated by a cominission. This contemplates even the
regulation of prices. Others hold that private monopoly is intolerable,
unscientitic, and abnormal, but recognize that a_commission is & necessary
adjunct to the preservation of competition and to the practical enforce-
ment of the law. * *

“The commixsion which 18 propored by your committee in the Bil}
submijtted is founded upon the latter purpose and idea.”
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Many of the duties imposed upon the Trade Commis-
sion had been theretofore performed by the Bureau of
Corporations. That which was in essence new legislation
was the power conferred by section 5. The belief was
widespread that the great trusts had acquired their
power, in the main, through destroying or overreaching
their weaker rivals by resort to unfair practices.® As
Standard Oil rebates led to the creation of the Interstate
Commerce Commission,? other unfair methods of com-
petition, which the investigations of the trusts had laid
bare, led to the creation of the Federal Trade Comimnis-
sion. It was hoped that, as the former had substantiall
eliminated rebates, the latter might pnt an end to all
other unfair trade practices, and that it might prove
possible thereby to preserve the competitive system. It
was a new experiment on old lines, and the machinery
employed was substantially similar. -

n undertaking to regulate compctition through the
Trade Commission, Congress (besides resorting to ad-
ministrative as distinguished from judicial machinery)
departed in two important respects from the methods and
measures theretofore applied in dealing with trusts and
restraints of trade:

(1) Instead of attempting to inflict punishment for
having done prohibited acts, instead of enjoining the con-
tinuance of prohibited combinations and compelling dis-
integration of those formed in violation of law, the act
undertook to preserve competition through supervisory
action of the Commission. The potency of accomplished
facts had already been demonstrated. The task of the
Commission was to protect competitive business from

urther inronds by monopoly. It was to be ever vigilant.

f it discovered that any husiness concern had used any
Emctice which would be likely to result in public injury—

ecause in its nature it would tend to aid or develop into
a restraint of trade—the Commission was directed to
intervene, before any act. should be done or condition arise
violative of the antitrust act. And it should do this by
filing a complaint with a view to a thorough investiga-
tion; and, if need be, the issue of an order. Its action was
to be prophylactic. Tts purpose in respect to restraints
of trade was prevention of diseased business conditions,
not cure.®

1 8ee * Unfair Comnpetition,” by Willlam 8, Rtevens, Political Sclence
Qunrter]% (1914), p. 288; “The Morals of Monopoly and Competition”
(1016), by H. B, Tteed,

t See Rallway Problems, by Willlam Z. Rtipley (1807), p. X.

3 8epator Cummins, chalriman of the commlttce which reported the hill,
said (Cong. Rec., vol. 51, p. 114565) ¢

“Unfair competition must usually proceed to great lengihs and he
destructive of competition before it can be seized and denounced by the
antitrust law. In other cases it must be assoclated with, ecoupled with,
other vicious and unlawful practices in order to bring the person or the
corporation guilty of the practice within the scope of the antitrust law.
The purpose of this bill in this sectlon and in other sections which I hope
will added to it, i to seise the offender before his ravages have gone
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(2) Instead of undertaking to define what practices
should be deemed unfair, as had been done in earlier leg-
islation, the act left the determination to the Commis-
sion.! Experience with existing laws had taught that
definition, being necessarily rigid, would prove embar-
rassing and, if rigorously applied, might involve great
hardship. Methos‘s of competition which would be un-
fair in one industry, under certain circumstances, might,
when adopted in another industry, or even in the same
industry under different circumstances, be entirely un-
objectionable.? Furthermore, an enumeration, however
comprehensive, of existing methods of unfair competition
must necessarily soon prove incomplete, as with new con-
ditions constantly arising novel unfair methods would be
devised and developed. In leaving to the Commission
the determination of the question whether the method of
competition pursued in a particular case was unfair, Con-
gress followed the precedent which it had set a quarter
of century earlier, when by the act to regulate commerce
it conferred upon the Interstate Commerce Commission
power to determine whether a preference or advantage
given to a shipper or locality fell within the prohibition
of an undue or unreasonable preference or advantage.?
See Pennsylvania Co. ». United States, supra, 236 U. S.
361; Texas & Pacific Railway v. Interstate Commerce

to the length necessary In order to bring him within the law that we
already have.

* We knew little of these things in 1890, The commerce of the United
States has largely developed in the last 25 years. The modern methods
.of carrying on business have been discovered and put into operation in
the last quarter of a century; and as we have gone on under the antitrast
law and under the decisions of the court In their effort to enforce that
law, we hnve observed certaln forms of industrial activity which ought
to be prohibited whether in and of themnselves they restrain trade or com-
merce or not. We have discovered that their tendency Is evil; we have
discovered that the end which i8 Inevitably reached through these
methods i8 an end which is destruetive of fair commerce between the
States. [t is these considerationg which, in my judgment, bave made
it wise if not necessary to supplement the antitrust law by additional
legislation, not In antagonism to the antitrust law, but in harmony with
the antitrust law, to more effectively put into the industrial life of
America the principle of the antitrust law, which 1s fatr, reasonable com-
petm{m, independet:ce to the individual, and disassociation among the cor-
porations. "

1 8¢e Report Senate Committee on Interstate Commerce, June 13, 1914,
83d Cong., 24 sess., No. H87, p. 13: ' The commliitee gave eareful consid-
eration to the question as to whether it would attempt to define the
many and varinble unfair practices which prevall fn commerce and to
forbid their continuance or whether it would, by a general declaration con-
demning unfair practices, leave it to the commirsion to determine what

ractices were unfair, It concluded that the latter course would be the
etter, * * *”  See also " Unfalr Competition,” by W. H, 8, Stevens
(ITniversity of Chicago Press, 1816), pp. 1, 2. Tor laws prohibitin
specific acts of unfair competition, see * Trust Laws and Unfair Competi-
tion,” (Federal) Bureau of Corporations (Mar. 15, 1915), ?p. 184, 199,

*Report of (Federal) Bureau of Corpomtlons on the International
Harvester Co., Mar. 3, 1913, p. 30: “In discussing the competilive
methods of the company it should be recognized that some practices
which might be regarded with indifference if there were a number of
competitors of substantinlly equal size and power may become objec-
tionable when one competitor far ouiranks not only its nearest rival, bhut
practically all rivals combined, as is true of the International Harvester
Co,, 80 far as several of its most important lines are concerned.”

The Austratian Industries Ureservation Act, 1808-1010, expresgly de-
clares that * unfair competition means competition which is unfair in the
circumstances.”  “Trust laws and Unfair Competition” (Federal)
Burcan of Corporations (Mar, 15, 1915& pp. 682, 747,

¥ See note 1, supra |{footnote on p. 57 1.
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Commission, 162 U. S. 197, 219, 220, Recognizing that the
question whether a method of competitive practice was
unfair would ordinarily depend upon specia{) facts, Con-
gress imposed upon the Commission the duty of findin
the facts; and it declared that findings of fact so made (1
duly supported by evidence) were to be taken as final
The question whether the method of competition pursued
could, on those facts, reasonably be held by the Com-
mission to constitute an unfair method of competition,
being a question of law, was necessarily loft open to re-
view by the court. Compare Interstate Commerce Com-
mission ». Diffenbaugh, 222 U. S. 42; Interstate Com-
merce Commission ». Baltimore & Ohio R. R., 145 U. S.
263, ' '

Third. Such a question of law is presented to us for
decision; and it is this: Can the refusal by a manufac-
turer to sell his product to a jobber or retailer, except
upon condition that the purchaser will buy from him also
his trade requirements in another article or articles, rea-
sonably be found by the Commission to be an unfair
method of competition under the circumstances set forth
in the findings of fact? If we were called upon to con-
sider the sufficiency of the complaint, and that merely,
the question for our decision would be, whether the
particular practice could, under any circumstances, rea-
sonably be deemed an unfair method of competition.
But as this suit to set aside the order of the Commission
brings before us its findings of fact, we must determine
whether these are sufficient to support their conclusion.
of law that the practice constituted—

“Under the circumstances therein set forth, unfair
methods of competition in interstate commerce against
other manufacturers, dealers, and distributors in the
material known as sugar-bag cloth, and against manu-
facturers, dealers, and distributors of the bagging known
as rewoven bagging and second-hand bagging 1n viola-
tion of ? the statute. ‘

It is obvious that the imposition of such a condition is
not necessarily and universally an unfair method; but
that it may be such under some circumstances seems
equally clear. Under the usual conditions of competitive
trade the practice might be wholly unobjectionable. But
the history of combinations has shown that what one may
do with impunity, may have intolerable results when done
by several in cooperation. Similarly what approximately
equal individual traders may do in honorable rivalry
may result in grave injustice and public injury, if done
by a great corporation in a particular field of business
which it is able to dominate. In other words, a method
of competition fair among equals may be very unfair if
applied where this is inequality of resources.! Without

1 See ‘‘ The Morals of Conopoly and Competition " by I, B. Reed (1D146),
pp. 120-122,




FEDERAL TRADE COMMISSION V., GRATZ.

providing for those cases where the method of competition
here involved would be unobjectionable, Massachusetts
legislated against tho practice, as early as 1901, by a stat-
ute (c. 478) of general application. Its highest court, in
applying the law which it held to be constitutional, de-
scribed the prohibited method as “unfair competition.”
Commonwealth ». Strauss, 188 Mass, 229; 191 Mass.
545, Compare People ». Duke, 44 N. Y. Suppl. 336.
The (Federal) Bureau of Corporations held the practice,
which it described as “full-line forcing,” to be highly
reprehensible.! Congress, by section 8 of the Clayton
Act, specifically prohibited tge practice in a limited field
under certain circumstances. An injunction against the
practice has been included in several decrees in favor of
the Government entered in cases under the Sherman law.?
In the decree by which the American Tobacco Co. was
disintegrated pursuant to the mandate of this court, each
of the 14 companies was enjoined from “ refusing to sell
to any jobber any brand of any tobacco product manu-
factured by it, except upon condition that such jobber
shall purchase from the vendor some other brand or
product also manufactured and sold by it. * * *”»
United States ». American Tobaceo Co., 191 Fed. 371,
429. The practice here in question is merely one form
of the so-called “ tying clauses ” or “ conditional require-
ments” which have been declared in a discerning study
of the whole subject to be “ perhaps the most interesting
of any of the methods of unfair competition.”®

The following facts found by the Commission, and
which the Cireuit Court of Appeals held were supported
by sufficient evidence, show that the conditions in the
cotton-tie and bagging trade were in 1918 such that the
Federal Trade Commission could reasonably find that
the tying clause here in question was an unfair method
of competition: Cotton, America’s chief staple, is mar-
keted in hales. To bale cotton, steel ties and jute bag-
ging are essential. The Carnegie Steel Co., a subsidiary

f 516 United ‘States Steel Corporation, manufactures so
large a proportion of all such steel ties that it dominates
the cotton-tie situation in the United States and is able

to fix and control the price of such ties throughout the -

country. The American Manufacturing Co. manufac-
tures about 45 per cent of all bagging used for cotton
baling; one other company about 20 per cent; and the
remaining 36 per cent is made up of second-hand bagging
and a material called sugar-bag cloth. Warren, Jones &
Gratz, of St. Louis, are the Carnegie Co.’s sole agents

t Report of the (Federal) Bureagogt Corporations on the International
ster Co. (Mar. 3, 1913), p. 308,
Hg%vo%b ‘i‘zli‘n?nlr( M%thoas of (gompotition and Their Prevention’ by W, H.
8. Stevens, Annals, American Academy of DPolitical and Social Science
1016), p .042. 48t.1 o Trﬁst Iﬁiw?mli%d Unta}glic‘;)gr%peﬁ)tqion." (Federal)
reau of Corporations ar, . DD, -4R86, 493.
IR Unfair (‘ognpcﬁtlon.'(' by W. H. 8. gtevenn (1818), p. 54,

186395°—20——37
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for selling and distributing steel ties. They are also the
American Manufacturing Cos sole agents for sell-
ing and distributing jute bagging in the cotton-grow-
ing section west of the Mississippi. By virtue of
their selling agency for the Carnegie Co., V\yarren, Jones
& Gratz held a dominating and controlling position in
the sale and distribution of cotton ties in the entire
cotton-growing section of the country, and thereby it
was in a position to force would-be purchasers of ties
to also buy from them bagging manufactured by the
American Manufacturing Co. A great many merchants,
jobbers, and dealers in bagging and ties throughout the
cotton-growing States were many times unable to pro-
cure ties from any other firm than Warren, Jones &
Gratz. In many instances Warren, Jones & Gratz re-
fused to sell ties unless the purchaser would also buy
from them a corresponding amount of bagging, and such
{:nrclmsers were oftentimes compelled to buy from them
ageing manufactured by the American Manufacturing
Co. in order to procure a suflicient supply of steel ties.

These are conditions closely resembling those under
which “full-line forcing,” “exclusive-dealing require-
ments,” or “shutting off materials, supplies, or machines
from competitors,’—well-known methods of competition,
have been held to be unfair, when practiced by concerns
holding a preponderant position in the trade. ?

Fourth. The Circuit gourt of Appeals set aside the
order of the Commission solely on the ground that it was
without authority to determine the merits of specific indi-
vidual grievances, and that the evidence did not support
its finding that Warren, Jones & Gratz had—

“adopted and practiced the policy of refusing to sell
steel ties to those merchants and d}e:alers who wished to
buy from them unless such merchants and dealers would
also buy from them & corresponding amount of jute

: ba;]zging.”

‘he reason assigned by the Circuit Court of Appeals for
so holding was that the cvidence failed to show that the
practice complained of (although acted on in individual
cases by respondents) had become their “ general prac-
tice.” But the power of the Trade Commission to pro-
hibit an unfair method of competition found to have been
used is not limited to cases where the practice had be-
come general. What section 5 declares unlawful is not
unfair competition. That had been unlawful before.
What that section made unlawful were “ unfair methods
of competition ”; that is, the method or means by which
an unfair end might be accomplished. The Commission
was directed to act, if it had reason to believe that an
“unfair method of competition in commerce has been

18ee '"Trust Laws and Unfair Competition ” (Federal) Bureau of
Corporations (Mar, 16, 1915), pp. 316--328, 828,
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or is being used.” The purpose of Congress was to pre-
vent any unfair method which may have been used by any
concern in competition from becoming its general prac-
tice. It was only by stopping its use before it became a
general practice, that the apprehended effect of an unfair
method 1n suppressing competition by destroying rivals
could be averted. As the Circuit Court of Appeals found
that the evidence was sufficient to support the facts set
forth above, and since on those facts the Commission
could reasonably hold that the method of competition in
question was unfair under the circumstances, it had
power under the act to issue the order complained of.

In my opinion the judgment of the circuit court of
appeals should be reversed.
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RULES OF PRACTICE BEFORE THE COMMISSION.

[Adopted June 27, 1915. Amended as shown by footnotes.]

I. SESSIONS.

Principaloffice.  The principal office of the Commission at Washington,
D. C,, is open each business day from 9 a. m. to 4.30 p. m.
pogmm IssionThe Commission may meet and exercise all its powers at
power elsewhere. any other place, and may, by one or more of its members,
or by such examiners as it may designate, prosecute any
inquiry necessary to its duties in any part of the United
States.
o Mearings as o Sessions of the Commission for hearing contested pro-
ceedings will be held as ordered by the Commission.
o Sewnions tor or- - Sessions of the Commission for the purpose of making
business. orders and for the transaction of other business, unless
otherwise ordered, will be held at the office of the Com-
mission at Washington, D. C., on each business day at
Quorum, 10.30 a. m. Three members of the Commission shall
constitute a quorum for the transaction of business.
y Opders, signed All orders of the Commission shall be signed by the
Secretary.
II. COMPLAINTS.

Who mey asx  Any person, partnership, corporation, or association
complaint. . . . .
may apply to the Commission to institute a proceeding
in respect to any violation of law over which the Com-
mission has jurisdiction,
Form of appll- Such application shall be in writing, signed by or in
cariom behalf of the applicant, and shall contain a short and
simple statement of the facts constituting the alleged
violation of law and the name and address of the ap-
plicant and of the party complained of.
Oommissfon The Commission shall investigate the matters com-
to investigate. 5 N N . . . N N
plained of in such application, and if upon investigation
the Commission shall have reason to believe that there
is a violation of law over which the Commission has
Jesuance and jyrisdiction, the Commission shall issue and serve upon

plaint. the party compluined of a complaint stating its charges
580
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and containing a notice of a hearing upon a day and at
a place therein fixed, at least 40 days after the service of Mot

said complaint.
III. ANSWERS.

Within 80 days from the service of the complaint, un- Time allowed
less such time be extended by order of the Commission,
the defendant shall file with the Commission an answer
to the complaint. Such answer shall contain a short and_Form ot an
simple statement of the facts which constitute the gmnnd
of defense. It shall specifically admit or deny or explain
each of the facts alleged in the complaint, unless the de-
fendant is without knowledge, in which case he shall so
state, such statement operating as a denial. Answers in
typewriting must be on one side of the paper only, on
paper not more than 8} inches wide and not more than 11 m;:?;n of paper.
inches long, and weighine not less than 16 pounds to the
ream, folio base, 17 by ¢ . inches, with left-hand margin
not less than 13 inches wide, or they may be printed in
10 or 12 point type on good unglazed paper 8 inches wide,
by 104 inches long, with inside margins not less than 1;

inch wide. Three copies of such answer must be filed.?
IV. SERVICE,

Complaints, orders, and other processes of the Commis-
sion may be served by anyone duly authorized by the
Commission, either (a) by delivering a copy thereof to Personal, or
the person to be served, or to a member of the partner-
ship to be served, or to the president, secretary, or other
executive officer, or a director, of the corporation or as-,
sociation to be served or (b) by leaving a copy thereof By lesving
at the principal office or place of business of such person,
partnership, corporation, or association; or (¢) by regis- By registered
tering and mailing a copy thereof addressed to such per-
son, partnership, corporation, or association at his or its
principal office or place of business. The verified return Return.
by the person so serving said complaint, order, or other

1The third paragrapbh of Ruole IT originally read as follows: * The
Commission shall Investigate the matters complained of in such applica-
tlon, and if upon investigation It shall appear to the Commission that
there 18 a violation of law over which the Commission has jurisdiction,
the Commigsion shall fssue and serve upon the party complajned of a
complaint stating its charges and containing a notice of a hearing upon
a day and at a place therein fixed at least 40 days after the service of
said complaint,” It was amended to I8 present form on Oct. 29, 1915,

1 Resolution passed by the Commlssion Oct. 18, 1920, calls for the dliug
of three coples of the answer,
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process, setting forth the manner of said service, shall be
proof of the same, and the return post-office receipt for
said complaint, order, or other process, registered and
mailed as aforesaid, shall be proof of the service of the

same.
V. INTERVENTION.,

warorm of appll-  Any person, partnership, corporation, or association de-
siring to intervene in a contested proceeding shall make
application in writing, setting out the grounds on which

o permitted by he or it claims to be interested. The Commission may,
by order, permit intervention by counsel or in person to
such extent and upon such terms as it shall deem just.

e of paver Applications to intervene must be on one side of the

on application. paper only, on paper not more than 8} inches wide and
not more than 11 inches long, and weighing not less than
16 pounds to the ream, folio base, 17 by 22 inches, with
left-hand margin not less than 13 inches wide, or they
may be printed in 10 or 12 point type on good unglazed
paper 8 inches wide by 104 inches long, with inside
margins not less than 1 inch wide.

VI. CONTINUANCES AND EXTENSIONS OF TIME.

In discretion of  Continuances and extensions of time will be granted
Commission. . . < . .
at the discretion of the Commission.

VIL. WITNESSES AND SUBP(ENAS.

Examination  Witnesses shall be examined orally, except that for
ordinarily oral. . ;
good and exceptional cause for departing from the gen-
eral rule the Commission may permit their testimony to
be taken by deposition.
Subpenas for  Subpeenas requiring the attendance of witnesses from
witnessea R . y .
any place in the United States at any designated place
of hearing may be issued by any member of the Com-
mission.
subpenas for  Subpeenas for the production of documentary evidence
production of . . M . .
documentary evi- (unless directed to issue by a Commissioner upon his own
dence. motion) will issue only upon application in writing,
which must be verified and must specify, as near as may
be, the documents desired and the facts to be proved by
them.
Witness foes Witnesses summoned before the Commission shall be
and mleage. paid the same fees and mileage that are paid witnesses in
the courts of the United States, and witnesses whose
depositions are taken, and the persons taking the same,
shall severally be entitled to the same fees as are paid
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for like services in the courts of the United States. Wit-
ness fees shall be paid by the party at whose instance the
witnesses appear.?

VIII. TIME FOR TAKING TESTIMONY.?

o v LS : H - Exmination of
Upon the joining of issue in a proceeding by the Com- Fxminatlo ooy

mission the examination of witnesses therein shall pro- ceed o faat ws
ceed with all reasonable diligence and with the least '
practicable delay. Not less than five nor more than ten  Netice to coun
days’ notice shall be given by the Commission to counsel "

or parties of the time and place of eximination of wit-

nesses before .the Commission, a Commissioner, or an

Examiner.
IX. OBJECTIONS TO EVIDENCE.

Objections to the evidence before the Commission, a Tostategrounds
of objection, ete,
Commiissioner or an Examiner shall, in any proceeding, be
in short form, stating the grounds of objections relied
upon, and no transcript filed shall include argument or

debate.
X. MOTIONS.

A motion in a proceeding by the Commission shall To briefly state
briefly state the nature of the order applied for, and all sbplied ?ofr. o
aflidavits, records, and other papers upon which the same
is founded, except such as have been previously filed or
served in the same proceeding, shall be filed with such

motion and plainly referred to therein.
XI1. HEARINGS ON INVESTIGATIONS,

When a matter for investigation is referred to a single By single com.
Commissioner for examination or report, such Comumnis- """
sioner may conduct or hold conferences or hearings
thereon, either alone or with other Commissioners who

_ may sit with him, and reasonable notice of the time and

place of such hearings shall be given to parties in interest
and posted.

The General Counsel or one of his assistants, or S“Lhm‘“ilf"‘;qi?.‘,’;‘;
other attorney as shall be designated by the Commission, yin conduct hear-
shall attend and conduct such hearings, and such hearings e
may, in the discretion of the Commissioner holding same,

be public.

1 This sentence added pursuant to resolution passed by the Commisslon
Nov. 19, 1920.

1 Rules VIII, IX, X, and XTI were not & part of the original rules. They
were adopted on Apr. 25, 1917. The rules now numbered XI1I, X1II, X1V,
and XV were originally numbered VI, IX, X, and XL
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XII. DEPOSITIONS IN CONTESTED PROCEEDINGS.

mo 2 L son The Commission may order testimony to be taken by
deposition in a contested proceeding.
psfore aeny Depositions may be taken before any person designated
nated. by the Commission and having power to administer oaths.
tor hopention® Any party desiring to take the deposition of a witness
shall make application in writing, setting out the rea-
sons why such deposition should be taken, and stating the
time when, the place where, and the name and post-office
address of the person before whom it is desired the depo-
sition be taken, the name and post-office address of the
witness, and the subject matter or matters concerning
which the witness is expected to testify. If good cause
be shown, the Commission will make and serve upon the
parties, or their attorneys, an order wherein the Com-
mission shall name the witness whose deposition is to be
taken and specify the timne when, the place where, and
the person before whom the witness is to testify, but such
time and place, and the person before whom the deposi-
tion is to be taken, so specified in the Commission’s
order, may or may not be the same as those named in
said application to the Commission.
whestimony of The testimony of the witness shall be reduced to writ- -
ing by the officer before whom the deposition is taken,
or under his direction, after which the deposition shall
be subscribed by the witness and certified in usual form
Deposition toby the officer. After the deposition has been so certified
be forwarded . .
it shall, together with a copy thereof made by such officer
or under his direction, be forwarded by such officer under
seal in an envelope addressed to the Commission at its
office in Washington, D. C. Upon receipt of the deposi-
Andfled. Gopytion and copy the Commission shall file in the record in
to defendant or v I
nis atorney.  said proceeding such deposition and forward the copy
to the defendant or the defendant’s attorney.
size of paper, Such depositions shall be typewritten on one side only
e of the paper, which shall be not more than 8} inches
wide and not more than 11 inches long and weighing not
less than 16 pounds to the ream, folio base, 17 by 22
inches, with left-hand margin not less than 1} inches
wide.
Notice. No deposition shall be taken except after at least six
days’ notice to the parties, and where the deposition is

taken in a foreign country such notice shall be at least
15 days.
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No deposition shall be taken either before the proceed-  Fimitations as
ing is at issue, or, unless under special circumstances and
for good cause shown, within 10 days prior to the date of
the hearing thercof assigned by the Commission, and
where the deposition is taken in a foreign country it shall
not be taken after 30 days prior to such date of hearing.

XIII. DOCUMENTARY EVIDENCE,

Where relevant and material matter offered in evidence Relevant and
is embraced in a document containing other matter not ony to be fled.
material or relevant and not intended to be put in evi-
dence, such document will not be filed, but a copy only

of such relevant and material matter shall be filed.

XIV. BRIEFS.

Unless otherwise ordered, briefs may be filed at the Tme ot fline:

close of the testimony in each contested proceeding. The
presiding Commissioner or Examiner shall fix the time
within which briefs shall be filed and service thereof shall
be made upon the adverse parties.

All briefs must be filed with the secretary and be ac- repled with sec,
companied by proof of service upon the adverse parties, of service.
Twenty * copies of each brief shall be furnished for the
use of the Commission, unless otherwise ordered.

Application for extension of time in which to file any , ABp!ications
brief shall be by petition in writing, stating the facts ™
upon which the application rests, which must be filed
with the Commission at least five days before the time
for filing the brief.

Every brief shall contain, in the order here stated—

(1) A concise abstract or statement of the case.

(2) A brief of the argument, exhibiting a clear state-
ment of the points of fact or law to be discussed, with
the reference to the pages of the record and the au-
thorities relied upon in support of each point.

Every brief of more than 10 pages shall contain on its  Beguirements
top fly leaves a subject index with page references, the pages.
subject index to be supplemented by a list of all cases
referred to, alphabetically arranged, together with refer-
ences to pages where the cases are cited.

Briefs must be printed in 10 or 12 point type on good pize o type,
unglazed paper 8 inches by 104 inches, with inside mar-~

Form of brief.

1 Pifteen coples originally called for. Awmended to its present form
July 29, 1920,



586 RULES OF PRACTICE BEFORE 'TIIE COMMISSTON,

gins not less than 1 inch wide, and with double-leaded
text and single-leaded citations.

Oral arguments will be had only as ordered by the
Commission.

Oral arguments.

XV. ADDRESS OF THE COMMISSION,

hederal Trade ANl communications to the Commission must be ad-

yashington dregsed to Federal Trade Commission, Washington, D. L
unless otherwise specifically directed.



