FEDERAL TRADE COMMISSION

.

WAVERLY BROWN, MRS. WAVERLY BROWN, AND JOHN
T. CONLEY, TRADING AS ILLINOIS STORAGE CO., CHI-
CAGO STORAGE CO., CHICAGO STORAGE SALES CO,,
AND TYROLIA TALKING MACHINE CO.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OF SECTION &§ OF
AN ACT OF CONGRESS APPROVED SEPTEMBER 28, 1014,

Docket 574.—December 21, 1920,

SYLLABUS: .

Where persons regularly engaged in the manufacture, and sale by mall, of
phonographs resembling well-known makes,

(a) Adopted the trade names Illinols Storage Co., Chlengo Storage Co., and
Chicago Storage Sales Co., for the purpose, and with the effect, of decelving
purchasers and the public generally as to the true nature of their business;

(b) Falsely advertised under one of their various trade names (1) that the
phonographs advertised had been stored for safe-keeping and were offered
for sale to cover unpald storage charges; (2) that in the course of their
storage and warehouse business they had come into possession of a single
phonograph or single lots of phonographs, never removed from the original
crates In which shipped from the factory, now offered for sale for the
purpose of covering unpaid storage;

(¢) Advertised under their individual names, offering for sale slightly used
phonographs of standard makes of great value, at abnormal and unusual
reductions from full standard prices, for the purpose, and with the effect of,
misleading purchasers and the public generally into believing that the
advertiser, as a householder, was offering an instrument theretofore pur-
chased for his own use, the fact being that the phonographs offered were
manufactured to sell, and were customarily sold, by said persons at less .
than one-third of the price at which advertised;

All for the purpose of disposing of new phonographs manufactured by them
under the name of the Tyrolla Talking Machine Co.:

Ileld, That such false and misleading advertising, under the elrcumstances set
forth, constituted unfair methods of competition.

COMPLAINT,

The TFederal Trade Commission, having reason to believe from
a preliminary investigation made by it that Waverly Brown, Mrs.
Waverly Brown, and T. F. Conley, copartners trading under the
name and style of Illinois Storage Co., Chicago Storage Co., Chicago
Storage Sales Co., and Tyrolia Talking Machine Co., hereinafter
referred to as respondents, have been and are using unfair methods
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of competition in interstate commerce in violation of the provisions
of section 5 of an act of Congress, approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes,” and it appearing
that a proceeding by it in respect thereof would be to the interest
of the public, issues this complaint, stating its charges in that
respect on information and belief as follows:

Paracraru 1, That the respondents are now, and since March,
1919, have been operating a business in the city of Wilmette, in the
State of Illinois; that the business so conducted consists and has
consisted of the manufacture and sale in commerce among the
several States and Territories of the United States, and the Dis-
trict of Columbia, of phonographs, resembling in appearance but
inferior in quality to phonographs made by well-known manu-
facturers, said phonographs being sold direct to purchasers and users
thereof by means of catalogue and other advertising matter, in
direct competition with other firms, corporations, copartnerships,
and persons.

Par. 2. That said respondents in the course of their said business,
made use of catalogues and other advertising matter which is given
general circulation throughout the States and Territories of the
United States, and the District of Columbia; that said catalogues
and advertising matter contain representations and statements cal-
culated to deceive and do deceive the purchasing public into the
belief that slightly used phonographs of standard make of highest
value are being offered for sale by private owners at abnormal and
unusual reductions from full standard resale values, when in truth
and in fact said phonographs are not privately owned, but are new
and unused and of grade and quality much inferior to phonographs
of the standard makes which they are made to imitate, and are
manufactured by respondent to sell to purchasers and users thereof,
and are sold by respondent to purchasers and users thereof for less
than one-third of the stamped resale price at which they are listed
in respondent’s said catalogues.

Par. 8. That said respondents, in the course of their said business,
make use of catalogues and other advertising matter which is given
general circulation throughout the States and Territories of the
United States, and the District of Columbia; that said advertise-
Ients are worded so as to deceive and do deceive the purchasing
public into the belief that phonographs so advertised have been
stored for safe-keeping with one or the other of respondents, Illinois
Storage Co., or Chicago Storage Co., or Chicago Storage Sales Co.,
and are being offered for sale for the purpose of reimbursing one or
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the other of said respondents for unpaid storage charges, when in
truth and in fact such phonographs have never been so stored, nor
do said respondents now nor have they or any of them at any time
since March, 1919, conducted a storage or warchouse businesg of any
kind, but respondents have been and are using the titles Illinois
Storage Co., Chicago Storage Co., and Chicago Storage Sales Co.,
as sham trade names for the purpose and with the effect of accom-
plishing said deceptions in selling phonographs of their own man-
ufacture.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an act of Congress, approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
upon two of the respondents, Waverly Brown and Mrs. Waverly
Brown, a complaint charging each of them with the use of unfair
methods of competition in commerce in violation of the provisions
of said act. John T. Conley, properly a respondent in the said pro-
ceeding in the place and stead of one T. F. Conley, named in the
original complaint as one of the respondents, waived the issuance
and service upon him of a complaint amended so as to name him
a respondent and agreed to come into this proceeding and submit,
for the purpose of jurisdiction, to such order as the Commission
might make in disposing of this proceeding, with the same force
and effect as if the said John T. Conley had been originally made a
party to the said proceeding by being named as a respondent in the
complaint and by having been served with a copy of the complaint
and by having been given an opportunity to answer the said com-
plaint.

Hearings were had and evidence was thereupon introduced in
support of the allegations of said complaint before an examiner of
the Federal Trade Commission, theretofore duly appointed.

Thereupon this procceding came on for final hearing, and the Com-
mission having duly considered the record and being now fully
advised in the premises, makes this its-findings as to the facts and

its conclusions:
FINDINGS AS TO THE FACTS,

Paragrarm 1. That the respondents, Waverly Brown and John T.
Conley, in the period from March, 1919, to and until August, 1919,
were engaged as partners at Wilmette, Ill., in the business of manu-
facturing phonographs, resembling in appearance those made by well-
known manufacturers, and in selling the same in commerce among
the several States and Territories of the United States and the Dis-
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trict of Columbia, in competition with other persons, firms, and cor-
porations similarly engaged.

The said respondents in the sale of the phonographs made by them
used the following trade names, to wit: Illinois Storage Co., Chicago
Storage Co., and Chicago Storage Sales Co. The phonographs made
by the said respondents were manufactured by them under the trade
name of the Tyrolia Talking Machine Co. Mrs. Waverly Brown,
one of the respondents, assisted Waverly Brown and John T. Conley,
respondents, in the sale of the phonographs manufactured by the
said Waverly Brown and John T. Conley, respondents.

Par. 2. The phonographs sold by the respondents, Waverly Brown
and John T. Conley, were advertised for sale by means of newspaper
advertisements, catalogues, correspondence, and such other ways
peculiar to what is known commonly as the mail-order business.
The newspaper advertising done by the respondents was of the fol-
lowing two classes, viz:

(e) Advertisements in the classified advertising columns in news-
papers circulating in Illinois and Wisconsin, in which the names of
the advertisers were given as Mrs. Waverly Brown or Waverly
Brown, which advertisements offered for sale slightly used phono-
graphs of standard makes of great value, at abnormal and unusual
reductions from full standard resale prices. These advertisements
did not disclose that the advertiser was engaged in the business of
selling phonographs or was selling phonographs for the manu-
facturers, but conveyed the impression that the advertiser was a
householder and was offering for sale a phonograph which had been
purchased by such houscholder for his own use and which had been
used by such householder only a short time;

(5) Advertisements in which the respondents, Waverly Brown
and John T, Conley, used the following trade names: Illinois Storage
Co., Chicago Storage Co., and Chicago Storage Sales Co., which news-
paper advertisements, together with the catalogues and letters used
by said respondents, contained certain false and misleading state-
mments as follows:

(1) That the phonographs so advertised had been stored for safe-
keeping with one or another of the storage concerns intended to be
indicated by the title used, and that such phonographs were offered
for sale for the purpose of reimbursing such storage concern for
unpaid storage charges.

(2) That said respondents were regularly engaged in the storage
and warehouse business, and by reason of conducting such business,
¢ame into possession of a single phonograph, or single lots of phono-
graphs, which had never been removed from the cases in which they
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were crated when they left the factory, and were being offered for
sale by said respondents for the purpose of reimbursing them for
unpaid storage charges.

Par, 3. The phonographs advertised for sale by respondents,
Waverly Brown and John T. Conley, which advertisements were in
the name of Waverly Brown and Mrs. Waverly Brown, were new
and unused phonographs, and the supply was limited only by the
capacity of Waverly Brown and John T. Conley, respondents, to re-
plenish through manufacture such needs as the said Waverly Brown,
respondent, and Mrs. Waverly Brown, respondent, might have
through answers to such advertisements.

Par, 4. That the respondents, Waverly Brown and John T. Con-
ley, from March, 1919, to and until the month of August, 1919, during
which period they were engaged in the manufacture and sale of
phonographs in the manner herein described, were not engaged in
the storage and warehouse business, but were regularly engaged in
the business of manufacturing and selling phonographs of a grade
and quality which were manufactured to sell at resale and were cus-
tomarily sold by respondents in.the regular course of their business
at less than one-third of the resale price ($250), at which such phono-
graphs were listed in the advertising matter of respondents; that
the phonographs dealt in by such respondents in the period herein-
before mentioned were not stored, and the number of phonographs
offered for sale by such respondents’ advertisements were not lim-
ited as advertised, but were taken from respondents’ regular stock,
which respondents were replenishing from time to time, :

Par. 5. That each and every one of the trade names, Illinois Storage
Co., Chicago Storage Co., and Chicago Storage Sales Co., was used
by the respondents, Waverly Brown and John T. Conley, for the
purpose and with the effect of deceiving purchasers and prospective
purchasers and the public generally into believing that such respond-
ents were conducting the business of storing household goods, and
for the purpose and with the effect of accomplishing the deception
intended by the use of the false and misleading statements men-
tioned in subdivision (b) of paragraph 2 hereof.

Par. 6. That such respondents, Waverly Brown and John T, Con-
ley, used the name of Mrs. Waverly Brown, respondent, with her
consent, and used the name of Waverly Brown, in advertisements
offering phonographs for sale for the purpose and with the effect of
deceiving the purchasers and prospective purchasers and the public
generally into believing that such purchasers and prospective pur-
chasers were being offered a phonograph of standard make of certain
resale price, to wit, $250, which said phonograph had been slightly
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.used, when in truth and in fact the respondents intended, by the use
of such advertisements, to dispose of new phonographs manufac-
tured by them under the name of the Tyrolia Talking Machine Co.

. CONCLUSIONS.

The practices of the respondent under the counditions and circum-
stances described in the foregoing findings are unfair methods of
competition in interstate commerce and constitute a violation of the
act of Congress, approved September 26, 1914, entitled “An act to
create a I'ederal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST,

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the testimony, and
evidence, and the Commission having made its findings as to the facts
with the conclusion that the respondents have violated the provisions
of section 5 of an act of Congress, approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” ' .

It is now ordered, That the respondents, Waverly Brown, Mrs.
Waverly Brown, and John T. Conley, do cease and desist from sell-
ing in interstate commerce, new and unused phonographs, manu-
factured by them or any of them, or dealt in by them or by any of
them as a business, by means of advertising matter, circulated
throughout the States and Territories of the United States, having
a tendency to mislead the public into believing that slightly used
phonographs of standard make of highest values are being offered
for sale by private owners at abnormal and unusual reductions from
full standard resale prices, when in truth and in fact said phono-
graphs are new and unused and are manufactured by Waverly Brown
and John T. Conley, respondents, to sell to purchasers and users
thereof and are sold by such respondents to purchasers and users
thereof for less than one-third of the stamped resale price at which
they are listed in the catalogues of said respondents.

It is further ordered, That the respondents, Waverly Brown and
John T. Conley, do cease and desist from using in their advertising
matter, circulated throughout the States and Territories of the
United States, and in the sale in interstate commerce of phonographs,
any of the following trade names, to wit: Illinois Storage Co.,
Chicago Storage Co., Chicago Storage Sales Co., or any other trade
name which might have a tendency to lead the public into believing

74636°—22. 11
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that the business conducted by the said Waverly Brown and John T.
Cenley is that of storing household goods.

. It is further ordered, That the said Waverly Brown, Mrs. Waverly
Brown, and John T. Conley, shall within 60 days after the service
of a copy of this order upon them, file with the Commission a
report in writing stating in detail the manner in which this order
has been complied with and conformed to.
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FEDERAL TRADE COMMISSION
,v'

P, TYRRELL. WARD, TRADING UNDER THE NAME AND
STYLE OF HOUSEHOLD STORAGE CQ.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLA'I‘ION OF SECTION ]
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,
' .

Docket 575.—~December 21, 1920, '

SYLLABUB.

Where a person regularly engaged in the sale by mail of phono"raphs resem-
bling well-known makes,

(a) Adopted the trade name IIousehold Storage Co. for the purpose, and with
the effect, of deceiving purchasers and the public generally as to the true

i nature of his business; . v »

(b) Falsely advertised (1) that in the course of his storage and warehouse
business he had come into possession of a single phonograph or single
lots of phonographs, never removed from the original crates in which
shipped from the factory, of a value greatly In excess of the price at which
offered; and (2) that such offers were limited to a single phonograph or
lot, and would not again be made; and . t )

(¢) Offered said phonographs at less than one-third of the prices at which
listed In his advertising matter, the fact being that such phonographs were
manufactured to sell, and were customarily sold, by hlm at the prices at
which offered : i

ITeld, That such false and misleading advertising, under the clrcumstances set
forth, constituted unfair methods of competition. ' t

COMPLAINT,

The Federal Trade Commission, having reason to believe from a
Preliminary investigation made by it, that'1>. Tyrrell Ward, trading
under the name and style of the Household Storage Co., hereinafter
referred to as respondent, has been, and is, using unfair methods
of competition in interstate commerce in violation of the provisions
of section 5 of an act of Congress, approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define 1ts
powers and duties, and for other purposes,” and it appearing that
Proceeding by it in respect thereof would be to the interest of the
public, issues this complaint, stating its charges in that respect on
information and belief as follows:

Paracrarm 1. That the respondent now is, and for more than a
Yenr last past has been, operating a business in the city of Chicago,
in the State of Illinois; that the business so conducted consists and
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has consisted of the sale in commerce among the several States and
Territories of the United States, and the District of Columbia, of
phonographs resembling in appearance but inferior in quality to
phonographs made by well-known manufacturers, which respondent
sells direct to purchasers and users thereof, by means of catalogucs
and other advertising matter, and in direct competition with other
persons, firms, and corporations similarly engaged.

Par. 2. That said respondent, in the course of his business, made
use of catalogues and other advertising matter which is given gen-
eral circulation thronghout the States and Territories of the United
States, and the DlStI’lCt of Columbia; that said catalogues and ad-
vertising matter contain certain fnlse and misleading statements
and 1epresentat10ns concerning respondent’s sald busmess and al-
leged benefits which the pubhc might derive from trading with re-
spondent that among such false and misleading statements and
representations are statements and representations to the effect that
respondent ig regularly engaged in the storage or warehouse business,
and by reason thereof comes into possession of a single phonograph,
or of single lots of phonographs, which have never been removed
from the cases in which they left the factory; that.these new phono-
graphs are advertised by respondent as of value vastly in excess of
the value at which respondent is offering them for sale to purchasers
and prospective purchasers; that such offers of sale are limited to a
single phonograph, or a single lot of phonographs, and will not
again be so offered, when in truth and in fact respondent is not now,
and for more than a year last past, has not been engaged in the stor-
age or warchouse business, but is regularly engaged in the business
of merchandizing phonographs of a grade and quality which are
manufactured to sell at resale and are customarily sold at resale by
respondent in the regular course of his business at less than one- tlnrd
of the resale price at which they are listed in respondent’s said cata-
logues; that said phonographs have not been so stored, and the num-
ber S0 oﬁ'ered for sale are not limited as so advertised, but are taken
from respondent’s regular trade stock which can be and is replen-
ished by respondent at will{ and that the said trade name is so used
by respondent for the purpose and with the effect of accomplishing
said deceptions in the sale of phonographs,
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Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commlssmn issued and served
a. complfunt upon the respondent, P, Tyrrell Ward, trading under
the name and style of Household Storage Co., ch‘lrrvinff him with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.

" The respondent having entered his appearance and having filed
his answer herein, hearings were had, and evidence was thereupon
introduced in support of the allegations of said complaint and on
behalf of the respondent before an examiner of the Federal Trade
‘Commission theretofore duly appointed.

And thereupon this proceeding came on for final hearing, and
the Commlssmn having duly considered the record and being now
fully advised in the premises make this 1ts findings as to the facts

and conclusions: t .
| FINDINGS AS TO THE FAOQTS, !

Paracrarm 1. That the respondent, in the period from November,
1918, to and until the month of March, 1920, operated a business in
tho city of Chicago, in the State of Illinois, under the name and style
of Household Storage Co., which business consisted of the sale in
commerce among the several States and Territories of the United
States and the District of Columbia, of phonographs resembling in
appearance those made by well-known manufacturers; that the re-
spondent, in competition with other persons, firms, and corporations
engaged in the sale of phonographs throughout the various States
and Territories of the United States and the District of Columbia,
sold phonographs to purchasers, directly, by means of advertising

“matter, catalogues, correspondence, and such other ways peculiar to
what, is known commonly as the mail-order business.

Par. 2. That the advertising matter used by respondent in the
course of his business contained certain false and misleading state-
ments, among which were the following, viz:

(a) That respondent was regularly engaged in the storage and
warehouse business and by reason of conducting such business came
into possession of a single phonograph or single lots of phonographs

. which had never been removed from the cases in which such phono-
graphs were crated when they left the factory.

(b) That such phonographs were of a value vastly in excess of
the price atwhich respondent offered them for sale to pnrchasers
and prospective purchasers; that such offers of sale were limited to
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a single phonograph or to a lot of single phonographs that would
not again be made.

Par. 3. That respondent in the period from November, 1918, to
and until the month of March, 1920, during which period he was
engaged in the sale of phonographs in the manner hereinbefore de-
scribed, was not engaged in the storage or warehouse business but
was regularly engaged in the business of selling phonographs of
o grade and quality which were manufactured to sell at resale and
were customarily sold at resale by respondent in the regular course
of his business at less than one-third of the resale price ($250) at
which such phonographs were listed in the advertising matter of
respondent; that the phonographs dealt in by the respondent in
the period hereinbefore mentioned were not stored, and the number
of phonographs offered for sale by respondent’s advertisments were
not limited as advertised but were taken from respondent’s regular
stock, to replenish which the respondent had made arrangements
with the manufacturer.

Par, 4. That the trade name Household Storage Co. was used
by the respondent for the purpose and with the effect of deceiving
purchasers and prospective purchasers and the public generally into
believing that the respondent was conducting a business principally
of storing household goods and incidentally selling phonographs,
and for the purpose and with the effect of accomplishing the de-
ceptions intended by the use of the false and misleading statements
set forth in paragraph 2 hereof.

CONCLUSIONS,

The practices of said respondent, under the conditions and cir-
cumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce and constitute a violation of
the act of Congress, approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DFESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and the Commission having
made its findings as to the facts with its conclusions that the respond-
ent has violated the provisions of the act of Congress approved Sep-
tember 20, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
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1t is now ordered, That the respondent, P. Tyrrell Ward, and his
agents and employees do cease and desist from using in the sale in
interstate commerce of phonographs the trade name of Household
Storage Co., or any other trade name which might have a tendency
to lead the public into the belief that the business conducted by the
said P. Tyrrell Ward is that of storing household goods.

And it i3 further ordered, That the said P, Tyrrell Ward shall,
within 60 days after the service of a copy of this order upon him,
file with the Commission a report in writing, stating in detail the
manner in which this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION
V.
BOSTON PIANO & MUSIC COMPANY,
COMPLAINT IN THE MATTER OF TIIE ALLEGED VIOLATION OF SECTION §
OF AN ‘ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,
R , .

Docket 277.—~December. 30, 1920, ;

SYLLABUS.

Where a corporation engaged in the purchase, and sale to retailers, of talking
machines, as a part of its sales plan or scheme, and acting through its
agents, )

(a) Used a printed paper or instrument, consisting in part of a contract and
in part of a promissory note, which printed instrument (1) was falsely and
deceptively worded; (2) contained the false and misleading word * order”
in large type on that part of the instrument or paper constituting the con-
tract; (3) contained the words “ Masterphone Talking Machine Co., Owned
and Operated by Doston Piano & Music Co. (Inc.),” in large type on that
part of the instrument constituting the contract, the fact being that
* Masterphone Talking Machine Co.” was a mere trade nnme used by said
corporation for the purpose and with the effect of misleading its customers
into believing it engaged in manufacturing;

(b) Falsely represented that (1) said printed instruments were merely orders
for machines to be sent on approval; (2) its advertising and service cam-
paign would of itself sell the machines; (3) its agents would personully
canvass retail merchants’ trade and lend personal service in a selling
campaign; (4) if customerg failed to sell the machines so ordered, the
corporation would return their money; and (5) customers took no risk and
could not lose on the transaction;

Misrepresented (1) the kind and quality of the machines, (2) their pur-

chase price and terms of payment; (3) the amount, quality, and character

of advertlsing matter and advertising service furnished; and (4) terms
and conditions under which the machines would be taken back;

(d) Published and circulated among customers, as a part of its plan for secur-
ing the signatures to said printed Instruments, a catalogue containing a cnt
representing a manufacturing plant, together with the words “ Home of
the Masterphone, Adrian, Mich.,” for the purpose and with u tendency and
capacity to mislead sald customers into believing that the corporation
manufactured the machines sold by it, the fact being that it did not manu-
facture, and did not own, lease, occupy or operate the plant represented;

With the effect that, as a result of the various misrepresentations above set
forth, said corporation continuously secured signatures of customers to
said printed instruments;

(e) Stated to customers seeking to cancel their contracts that such action was

impossible because commissions had been paid agents and printing charges

jncurred, which statements were false; and

(c

—



BOSTON PIANO & 'MUSIC CO. ; 169

168 Complaint,

(f) Acting In colluslon with, and using the name of, a third party, wrote such
customers that the promissory notes were now in the hands of an innocent
third party for value, and that payment thereof was demanded under
penalty of suif, and thereby enforced thq provisiong of said printed instru-
ments, and deceived customers into acquiescence therein, the fact being
that the notes in the hands of sald third party were subject to the same
! defenses by the maker as though they had remained in the handg of the

“. payee:
l[eld That such practices, under the circumstances set forth, constituted unfair
methods of competition.

! COMPLAINT,

The Federal Trade Commission, having reason to believe from a
preliminary investigation made by it that "the Boston Piano & Music
Co., hereinafter ref(.rred to as the respondent, has been and is using
unfair methods of competition in interstate commerce in. v1olat10n
of the provisions of section 5 of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” and
it appearing that a proceeding by it in respect thereof would be to
the interest of the public, issues this complaint, stating its charges in
that respect on information and belief as follows:

Paragraru 1. The respondent is now, and for more than two years
last past has been, a corporation duly organized and existing under
and by virtue of the laws of the State of Towa, with its principal
office and place of business at Jowa City, in said State, and engaged
in the business of buying, selling, and shipping talking machines
and talking-machine records generally in commerce to retail mer-
chants located in the various States of the United States, in direct
competition with other persons, firms, copartnerships, and corpora-
tions similarly engaged. C
+ Par. 2. The respondent in carrying on its business, purchases talk-
ing machines with the name “ Masterphone ” imprinted thereon and
talking-machine records from manufacturers thereof, and under the
trade name Masterphone Talking Machine Co. sells and ships the
machines and records so purchased and certain advertising matter
to be used in advertising the same to various retail merchants located
in numerous States of the United States. That respondent is now,
and for more than two years lust past has been, negotiating, eflecting,
and consummating such sales and shipments as the result, and by the
Use of, a sales plan consisting of false representatjons, fraudulent
sehemes, devices, and practices, among ‘which are the following:

Respondent employs _numerous travelmrr salesmen, who travel
throughout the various States, calling mpon. retail merchants and'
Sohc1tmo' orders for respondent’s machines, records, and advertising
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matter. Respondent supplies its salesmen with printed forms that
appear to be orders or offers to purchase, but which, in fact, are,
when signed by the prospective purchaser and the respondent’s sales-
man, written contracts. Such contracts contain, among other things,
a detailed description of the kind, quality, and dimensions of the
machine, the number and kind of records, and the quantity and
character of advertising matter and advertising service to be fur-
nished by the respondent thereunder; a statement of the amount of
the purchase price and the terms of payment thereof ; the price, terms,
and conditions under which subsequent purchases may be made; an
enumeration of various acts agreed to be performed by the parties
thereto; and recitals to the effect that any changes of the printed
contract to be binding on the respondent must appear in writing
thereon; that all of the terms and conditions under which the ma-
chines and records are purchased appear therein, and that the pur-
chaser has read and understands the same.

Respondent’s salesmen, with the knowledge, acquiescence, and
active cooperation of respondent, its officers, and employees, and for
the purpose and with the effect of selling respondent’s machines,
records, and advertisirig matter, and inducing purchasers thereof to
sign such contracts without reading or understanding the nature,
terms, and conditions thereof, misrepresent, among other things, the
kind, quality, and dimensions of respondent’s machines, the quantity
and character of the advertising matter and advertising service that
will be furnished by respondent to purchasers thereof, the amount
of the purchase price and the terms of payment thereof, the price at
and the terms under which subsequent purchases may be made, the
various acts to be performed by the respondent and said purchasers;
and falsely represent, among other things, that such printed forms
are merely orders, and that the machines ordered therein would be
sent on approval, that respondent operates its own factory and
manufactures the machines sold by it, that the purchaser can lose no
money on the transaction, that respondent’s machines are better than
the standard makes of machines, and that dealers are abandoning the
sale of Victor, Edison, and other standard talking machines and
engaging in the sale of respondent’s; that such purchasers will be
granted the exclusive selling rights for their respective territories,
that the kinds, quality, and value of the machines, records, advertising
matter, and advertising service to be sold are as described and the
purchase price is as stated by such salesman, that respondent will
conduct an advertising campaign that will in itself sell the machines
for the purchaser, and that such salesman will return and lend his
personal aid in a'selling campaign, )
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That the effects, among other effects, produced by respondent’s
-acts in negotiating, effecting, and consummating the sale of its talking
machines in the manner hereinbefore described is to stifle and suppress
competition in the sale and shipment of talking machines in inter-
‘state commerce and to deceive and mislead purchasers and prospective
purchasers of such talking machines.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a cor-
plaint upon the respondent, Boston Piano & Music Co., charging it
with the use of unfair competition in commerce in violation of the
provisions of said act.

The respondent having entered its appearance by its attorney, and
having filed its answer herein, hearings were had and evidence was
thereupon introduced in support of the allegations of said complaint,
before John R. Dowlan, an examiner of the Federal Trade Commis-
sion, theretofore duly appointed, the respondent appearing before
said examiner, but declining to introduce evidence in denial thereof.

And thereupon this proceeding came on for final hearing, and the
Commission, having heard argument of counsel and duly considered
the record, and being now fully advised in the premises, makes this
its findings as to the facts and conclusions:

FINDINGS A8 TO THE FACTS.

Paracrarm 1. That the respondent is a corporation organized and
existing under and by virtue of the laws of the State of Towa, having
its principal office and place of business located at the city of Towa
City, in said State, and is now, and since April, 1917, has been, en-
gaged in the business of purchasing talking machines from the Mano-
phone Corporation, of Adrian, Mich.; the Vitanola Talking Machine
Co., of Chicago, I1l., and the Knittel Co., of Quincy, Ill., and in sell-
ing and shipping said talking machines, together with certain talking
machine records and advertising matter, in interstate commerce, to
purchasers thereof, located throughout the different States of the
United States, in direct competition with other persons, firms, co-
partnerships, and corporations similarly engaged.
 Par. 2. That the respondent, in the conduct of its business, is now,
and since April, 1917, has been, selling and shipping to retail mer-
chants located throunhout the dlﬁerent States of the United States
its talking machines, talkmv-machme records, and advertising matter
by the use and as the result of a sales plan or scheme conceived and
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devised by -respondent; that respondent, as a part of said sales plan
or scheme, employed agents who, acting within the scope of their em-
ployment, traveled throughout the different States of the United
States and secured signatures of said retail merchants to certain
printed instruments supplied said agents by respondent; that said
printed instruments consisted of one paper, part of which consisted
of & form of contract and part of which consisted of a form of
promissory note; that said printed instruments are hereinafter re-
ferred to and designated “ printed instruments ”; that said “ printed
instruments ” are identical with or similar to Commission’s Exhibits
Nos. 1 and 15, in evidence in the record herein.

DPar. 3. That the “printed instruments?” designed and used by
respondent in the conduct of its business, as aforesald are false]y and
deceptively worded and are surrounded with language that conceals
and covers the real meanmg, character, nature, and effect of said
“ printed instruments”; that said respondent through the acts of
its agents acting Withm the scope of their employment, has con-
tinuously secured signatures to said “ printed instruments” as the
result of the deceptive and misleading character and nature of said
¢ printed instruments” and as the result of false and misleading
statements and representfttions of its said agents concerning the char-
acter, nature, terms, and provisions of said 2 printed instruments.”

Par. 4. That respondent, for the purpose and with the mtent of
deceiving and misleading retail merchants into signing “ printed
instruments,” printed or caused to be printed and appear in large
type on the parts of said “ printed instruments ” constituting forms
of contracts the word “order”; that said “printed instruments”
constituting forms of contracts are not orders; that the word
“order ” appearing in said “ printed instruments ” is false and mis-
leading and has resulted in deceiving and misleading said retail
merchants and has enabled respondent to secure signatures of sald
retail merchants to said “ printed instruments.”

Par. 5. That the respondent, for the purpose and with the intent of
deceiving and misleading retail merchants into signing “ printed
instruments,” printed or caused to be printed and appear in large
type on the parts of said “ printed instruments,” constituting forms
of contracts, the following statement or representation—

Masterphone Talking Machine Co., owned and operated by Boston Pmno &
Muslc Co., Ine.—
which statement or misrepresentation is misleading and has resulted
in leading said.retail merchants to believe that respondent was en-

gaged in manufacturmrr talking machines, whereas, in truth and in
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fact, respondent has never manufactured talking machines, and in
truth and in fact the “ Masterphone Talking Machine Co.” is not a
company operated by respondent, but is a mere trade name used by
respondent for the purpose and with the intent as aforesaid.

Pag, 6. That the respondent, for the purpose and with the intent of
deceiving and misleading retail merchants into signing “ printed
instruments,” is now, and since April, 1917, has been, publishing
and circulating among retail merchants catalogues in which appeared
a certain cut or picture representing a manufacturing plant, and
in which appeared the following statement or representation : *“ Home
of the Masterphone, Adrian, Mich.”; that said cut or picture, and
statement or representation are designed and ealculated, and have a
tendency and capacity to deceive and mislead said retail merchants
into believing that respondent manufactured the talking machines
sold by it, whereas, in truth and in fact, respondent, during the
time in which it published and circulated said catalogues, had no
manufacturing plant and did not manufacture talking machines
and did not own, lease, accupy, or operate the manufacturing plant
represented and indicated by said cut or picture, and in truth ‘and
in fact the word “ Masterphone” is a mere trade name, imprinted
or stenciled on talking machines purchased by respondent from inde-
pendent manufacturers thereof.

DPar. 7. That respondent’s agents, acting within the scope of their
employment, and with the knowledge, acquiescence, and support of
respondent, have continuously secured signatures of retail merchants
to “printed instruments” as the result of the following statements
and representations, all of which were, in truth and in fact, false,
misleading, and deceptive; that “ printed instruments” were merely
orders and that talking machines ordered therein would be sent on
approval and could be returned if not satisfactory; that respond-
ent’s advertising and service campaign would itself sell talking ma-
chines; that respondent’s agents would personally canvass retail mer-
chant’s trade and lend personal service in a selling campaign; that
if retail merchants failed to sell talking machines ordered under
* printed instruments,” respondent would return the money paid for
same; that retail merchants took absolutely no risk and could not
lose money on the transaction.

Pag, 8. That respondent’s agents, acting within the scope of their
employment, and with the knowledge, acquiescence, and support of
respondent, have continuously secured signatures of retail merchants
to respondent’s “printed instruments” as the result of false and
isleading statements and representations concerning () the kinds
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and quality of respondent’s talking machines; () the purchase price
and the terms of payment of respondent’s talking machines; (¢) the
amount, the quality, and the character of the advertising matter and
the advertising service respondent furnishes; (d) the terms and the
conditions under which respondent will repurchase or buy back talk-
ing machines,

Par. 9. That the respondent, as a part of its sales plan, after re-
ceiving the executed “printed instruments,” detached that part
thereof which constituted the promissory notes and delivered them
to one O. A, Byington, whose office is on the sama floor of the same
building as that of respondent, under pretence of sale for valuable
considerationj that O. A. Byington knew the methods and pretences
by which the execution of said notes was procured and that the notes
in his hands 'were subject to the same defenses by the maker as
though they had remained in the hands of the payee.

Par, 10. That by agreement between Byington and the respondent,
the latter was responsible to Byington for the notes if and when
actually discounted by the said Byington and the respondent was
permitted by Byington to act in Byington’s name and stead for the
purpose of enforcing payment of such notes by the makers thereof;
that pursuant to such agreement it was the practice of the respondent
by its president to write letters to retail merchants who desired to
cancel their contracts, stating that the cancellation of the ,contract
was impossible because commissions had been paid to the agent
thereon and printing charges incurred, which statements were false,
and in conjunction therewith to write to the same merchants letters
signed with the name of O. A. Byington, and purporting to be ex-
pressions by him as a holder of the merchants’ notes, for value and
without notice of any defects therein or defenses thereto, in which
payment was demanded: under penalty of suit, which letters were
false representations made by the respondent company; that as a
result of such false representations respondent enforced the pro-
visions of its said “ printed instruments” and deccived its customers
into an acquiescence therein.

CONCLUSIONS.

1

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate commerce, and constitute a violation
of the act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”
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ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent, testimony and evidence, and the argument of counsel, and
the Commission having made its findings as to the facts with its
conclusions, that the respondent has violated the provisions of the
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commlsswn, to define its powers and duties,
and for other purposes,”

It i3 now ordered, That the respondent, Boston Piano & Music
Co., and its officers, representatives, agents, servants, and employees,
do cedse and desist from directly or indirectly:

(1) Using any instrument or document or instruments or docu-
ments 1dent1cal with or similar to those it made use of in negoti-
ating and consummating sales of its ‘talking machines, talkmo -ma-
chlne records, and advertising matter without fully explamlng to
Purchasers the true nature, chzimcter, terms, and conditions thereof.

(2) Defrauding or misleading or attempting to defraud or mis-
lead purchasers by malking any false or misleading oral statement
or representation, or by circulating any false or mlsleadlng state-
ment or representatxon, in any letter, advertisement, catalogue, or
any other printed matter whatsoever; (a) concerning the terms or
the conditions or the provisions of any contract, order, note, or other
instrument used by respondent in negotiating and consummating
the sales of its talking machines; (5) concerning the purchase price
or the terms of payment of the kind or the quality of the respondent’s
talking machines; (¢) concerning the amount or the quality or the
character of respondent’s advertising matter and advertising service;
(d) that respondent is engaged in the business of manufacturing
talking machines or that conveys the impression that respondent is
engaged in the business of manufacturing talking machines.

(3) Defrauding or misleading or attempting to defraud or mis-
lead purchasers by writing, sending forth, or forwarding, as the
agent of, or on behalf of, any person or persons any letter or other
communication containing any false, misleading, or deceptive state-
ent or representation.

(4) Using cuts or prints or pictures in advertisements, catalogues,
letterheads, or other printed matter whatsoever, wherein respondent
represents to purchasers or leads purchasers to believe that respond-
ent is engaged in the business of manufacturing talking machines,

Respondent is further ordered to file a report in writing with the
Commlssmn 60 days from notice hereof, stating in detail the manner.
in which this order has been complied with and conformed to.
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FEDERAL TRADE COMMISSION

v

ATLANTIC REFINING COMPANY,

Docket 131,—December 31, 1920.

ORDER OF RESCISSION.

WIIEREAS a complaint was heretofore, to wit, on the 13th day of
May, 1918, issued by the Federal Trade Commission against the
respondent named above, charging certain violations of section 5
of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” and charging further that the re-
spondent has violated section 2 of an act of Congress approved
October 15, 1914, entitled “An act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes,” and

WIIEREAS testimony was taken in said cause, and it appears that
the complaint should have been amended in order to conform to
the evidence and that such action was not taken: It is, therefore,

Ordered, That the findings and conclusions and the order to cease
and desist, dated April 27, 1920,* in the above-entitled cause be, and
the same are hereby, rescinded and vacated.

¢ See 1I F. T. C. 807.
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