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Complaint. 8F.T.0.

FEDERAL TRADE COMMISSION
.
ORLEANS IRON WORKS, INC.

COMPLAINT IN THE MATTER OF THE ALLEGED VIOLATION OI SECTION
5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914.

Docket 749.—June 30, 1921.

SyLranpvus.

Where a corporation engaged in the business of repairing and furnishing repair parts
to ships, gaveto captains and other employees of vesscls, without the knowledge
or consent of their employers, valuable gifts, cash commissions, and gratuities
as an inducement to have such vessels repaired by it:

ITeld, That such gifts, under the circumstances set forth, constituted an unfair method

of competition.
COMPLAINT.

The I'ederal Trade Commission, having reason to believe from a
preliminary investigation made by it that Orleans Iron Works (Inc.),
hercinafter referred to as respondent, has been and is using unfair
methods of competition in interstate and foreign commerce in viola-
tion of the provisions of section 5 of an act of Congress approved
September 26, 1914, entitled “ An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
and it appearing that a proceeding by it in respect thereof would
be to the interest of the public, issues this complaint, stating its
charges in that respect on information and belief, as follows:

Paragraru 1. That the respondent, Orleans Iron Works (Inc.), is
a corporation organized and existing under the laws of the Statc of
Louisiana, with its principal office and place of business in the city of
New Orleans, in said State.

Par. 2. That respondent is engaged in the business, among other
things, of repairing and furnishing repair parts to ships which reach
the port of New Orleans, State of Louisiana, while engaged in the
transportation of passengers and cargoes between ports in the various
States of the United States and the transportation of passengers and
cargocs between ports of the United States and foreign nations, in
direct, active competition with other persons, partnerships, and cor-
porations similarly engaged; that the respondent carries or causes to
be carried aboard such vessels so engaged materials and repair parts
and sends its employees aboard such vesscls to install such parts
and make such repairs thercon as may be required by the owners of
guch vessels.
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PAr. 3. That the respondent, in the course of its business as
described in paragraph 2 hereof, gives and has given to captains,
engineers, and other employees of vessels reaching the port of New
Orleans, without the knowledge or consent of their employers and
without other consideration therefor, valuable gifts, cash commissions,
and gratuities, to induce such officers and employees to have the
ships operated by them for the owners thereof repaired, and repair
parts for same furnished, by respondent; that the value of such
gifts, cash commissions, and gratuities so given by the respondent
aggregated in the first six months of its business approximately
$1,650, and that as a result of the giving of such gifts, cash commis-
sions, sud gratuities respondent added to its cost of doing business
and was compelled to and did add to a fair charge for its services an
amount approximating $1,650, which is in addition to a fair charge
for such services, and which additional amount the customers of the
respondent, and eventually the public, must pay; that as a further
result of the respondent’s said practices, all of its competitors are
affected, and the giving of valuable gifts and cash commissions by
the respondent as aforesaid has tended to cause competitors of the
respondent, who in many instances had not engaged in such practices,
to give captains and engineers and other officers and employees of
ships valuable gifts, cash commissions, and gratuities of substan-
tially equal value and like amounts to those paid by respondent as
aforesaid, for the same purposes and with the same effect, as a
means of protecting their trade and preventing respondent from
obtaining the business enjoyed by them.

Par. 4. That by reason of the facts recited, the respondent has
been using an unfair method of competition in commerce within the
intent and meaning of section 5 of an act of Congress entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September 26, 1914.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER.

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Orleans Iron Works (Inc.),
charging it with the use of unfair methods of competition in com-
merce in violation of the provisions of said act.

The respondent having entered its appearance and filed its answer
herein admitting that it had engaged in the practice of giving valuable
gifts, cash commissions, and gratuitics to captains, engineers, and
employecs of the companies owning ships for whom it did repair
work, as alleged in paragraph 3 of the complaint herein, and having
stipulated and agreed that a statement of facts signed and executed
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Findings. 8¥X.T.0.

by the respondent and by Adrien F. Busick, acting chief counsel for
the Federal Trade Commission, subject to the approval of the Com-
mission, shall be taken as the facts in this proceeding, and agreeing
and consenting that the Federal Trade Commission shall forthwith
proceed upon said agreed statement of facts and answer herein to
make and enter its findings as to the facts, its conclusion, and order
disposing of this proceeding without the introduction of testimony,
the filing of briefs, or oral argument in support of the same, and
thereupon this proceeding came on for final hearing, and the Com-
mission, having duly considered the record and now being fully
advised in the premises, makes this its findings as to the facts and

conclusion;
FINDINGS AS TO THE FACTS.

ParaGrapa 1. That the respondent, the Orleans Iron Works
(Inc.), is a corporation organized and existing under the laws of the
State of Louisiana, with its principal office and place of business in
the city of New Orleans, State of Louisiana, and is now and at all
times hereinafter mentioned has been engaged in the business of
repairing and furnishing repair parts for ships which reach the port
of New Orleans while engaged in the transportation of passengers
and cargoes between ports in the various States of the United States
and of the United States and foreign nations, said business being
conducted in direct competition with other persons, partnerships,
and corporations similarly engaged; that the respondent carries or
causes to be carried aboard such vessels so engaged materials and
repair parts and sends its employees aboard such vessels to install
such parts and make such repairs thereon as may be required by
such vessel owners.

Par. 2. That the respondent in the course of its business as de-
scribed in paragraph 1 hereof, since March 1, 1920, has given to
captains, engineers, and other employees of vessels reaching the port
of New Orleans, without the knowledge or consent of their employers
and without other consideration therefor, valuable gifts, cash com-
missions, and other gratuities to induce such officers and employees
to have the ships operated by them for the owners thereof repaired
and repair parts for same furnished by the respondent; that the value
of such gifts, cash commissions, and gratuities so given by the
respondent aggregated in the first six months of its business approxi-
mately $1,650; and that as a result of the giving of such gifts, cash
commissions, and gratuities, respondent added to its cost of doing
business and was compelled to and did add to a fair charge for its
services an amount approximating $1,650, which is in addition to a
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fair charge for such services, and which additional amount the
customers of the respondent, and eventually the public, must pay.

CONCLUBION.

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are unfair methods
of competition in interstate and foreign commerce and constitute a
violation of the act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the respond-
ent, =nd an agreed statement of facts, and the Commission having
madeits findings as to the facts with its conclusion that the respondent
has violated the provisions of the act of Congress approved Septem-
ber 26, 1914, entitled ““An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,”

It i3 ordered, That the respondent, the Orleans Iron Works (Inc.),
and its officers, directors, agents, servarts, and employees cease and
desist from directly or indirectly giving to captains and other officers
and employees of vessels, valuable gifts, cash commissions, and
gratuities as an inducement to have the ships operated by them for
the owners thereof repaired and repair parts for same furnished by
the respondent.

It is further ordered, That the respondent, within 60 days after the
date of service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with the order to cease and desist hereinbefore set
forth.

74630°—22——28



CASES IN WHICHH ORDERS OF DISCONTINUANCE OR DISMISSAL HAVE

BEEN ENTERED.

Dates
of
orders.

Dacket
Nos.

Respondents.

Commoditias.

Charges.t

Answer, stip-
ulation, or
trial.

Reasons for discontinuance or disrniseal.

1920,
July 2

37

339

Remington Type-
writer Co.

Typewriter

Co., Inc.
L. C. Emith & Bros.
Typewriter Co.

TUnderwood Type-
wTiter Co.

Woodstock
writer Co.

Type-

Corona Typewriter
ey Ype

Noiseless Typewriter
Co.

Typewriters and eal-
culating or adding
IDaclines.

..... [+ (. T,

Typewriting and cal-
culating machines.

U | ISP,

ceveedOiicenncnsnnnana.

Typewriting, calculat-
i’npg, and si{d'mg ma-
chines,

vees-00ucceennninnacae.

PR s [s T crcenens

Rebates or disconnts conditioned on exclusive
or tyinz contracts in viclation of sections5and
3 of the Federal Trade Commission and Clay-
ton Acts, respectivaly; quantity Qiscounts
based on argregate number of machines used
by Erospective purchaser, irrespective of their
make, with the edect of preventing a small
user or purchaser from obtaining the same dis-
counts and giving an undue advantage to the
large purchaser or nser.

Qusntity discounts based on ageregate number
of machines used by prospective purchaser
irrespective of their mske, with the effect of

reventing & small user or purchaser from ob-
aining the same discounts, and giving 2n un-
due acivantage to the large purchaser or user.

System of cumulative rebates or discounts cal-
culated to cause dealers to confine their pur-
chases largely or exclusively to respondent’s
products? quantity discounts based on agzre-
gate number of machines used by prospective
purchaser irrespective of their make, with the
eflect of preventing a small user or purchaser
from obtaining the same discounts, and giviug
an undue advantage to the large purchaser or
user.

Quantity discounts based on aggregateo number
of machines used by prospective purchaser
irrespective of their make, with the edect of
preventing small users or purchasers from
obtaining the same discounts and glving an
undue advantage tothelarge purchaser or user.

System of cumnlative rebates or discounts calcu-

lated to cause dealers to confine their pur-
chases largely or exclusively to respondent’s
products.?

0cccccarsanassaseccnsancesncncessanrosccnns

Answer......

..... do.ceee-..

..... [« (¢

SRR [, IS

RN | BN

ceee-dOoceenas

RPN« [ MR

Sufficient showing of public interest not dis
closed.

Sufficient showing of public interest not dls-
closed as to last count. Dismissed without
prejudice as to first. No reasans assigned.

Sufficient showing of public interest mnot
disclosed.

Dismissed without prejudice; no reasons as-
signed.

Do

494
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22

Bept. 21

21

g &

135

328

C. D. Kenny Co,
The. 7 0

Benjamin Moore &

Acme Coal Mining

Co.

United States Food
Products ra-
tion, Liberty Yeast
Corporation, The
Fagin Co.,and Her-
man Cheifetz.

Standard Oil Co. of
Louisiana.

The Springfield Oil
Products Co., Inc,

Cofeo and Sugsar-......] Combination sales with tying condition.........

Paint......cceeeeene--

Coal;capitalstock..

Yeast..cvieeennnsnen..

Petroleum and oil
pumps, tanks, and
outfita.

reeeel0iieiiiiinnenocenn

Misbranding. . ciceuemieicinncceciencancecanaas

.| Stimulation of competitor’s trade name.........

Bo,

Misrepresenting competitors’

Leasing oil tanks, pumps, and devices for a

sindependents; enticing compstitors’ em-
ﬁ oyees; using competitors’ employees to de-
iver samples of respondent’s products to said
competitors’ customers and to make false and
disparaging statements with reference to said
competitors’ products to said competitors’
customers; procuringand using valuable trade
secrets from competitors’ employees; ciren-
lating falsé, misieading, and derogatory state-
ments abont competitors’ businesses, prac-
ticss, and methods; selling below cost.
products and
grices; indacing and attempting to induce

reach of eompetitors’ contracts; selling and
loaning oil pumps, tanks, and outfits, respec-
tively, below eost and at figures not affordin
areasonablereturn;threatening dealers to se
direct toretailersunlessthey installed theline
of equipment handled by it; falsely represent-
ing itself as the agent of devices competitive
to the line handled by it, and quoting exces-
sive prices on said devices; all in violation of
section 5; and price discrimination in violation
of section 2 of Clayton Act.

nominal eonsideration, based on exclusive or
tying contracts or dealings in violation of sec-
tions5and 3 ofthe FederalTrade Commission
and Clayton Aets,respectively.

Answer and
trial,

Answer and
stipula-
tion.

Answer and
trial

R U Y

Answer......

Answer and
trial.

1 Except where otherwisestated, the matter charged is charged as a violation of sec. 5 of the Federal Trade Commission act.
1 Thelanguageof the complaintreadsin part: *“ A system of giving cumulative rebatesin the sals of ita products whereby purchasers of its products obtain at the end of each

ealendar year, or at the end of

ealendaryear orsuch fixed period.’

Dismissed and discontinued “for the reason
that the practice of tying commodities to a
Joint sale i$ an unfair method of competition
where the selier has secured a preponderance
of control over one of the commodities and
uses such control to restrict competition an-
duly or to create s monopoly, and that such
qualifylng conditions mnot having been
glegded, an order to cease and desist would

e improvidently issued upon the cornplaint
Pro it cﬁsemd'" t f dent in
ractice cha not a practice of responden:
{ts business, or known to, or authorized by it
but incidental to taking over newly acqu.u‘o({
branch house.

Charge not sustained.

Noreasons assigned.

Dismissed without prejudice; ne reasons as-
signed.

Noreasonsassigned.

[y d,?ﬂnito period, certain rebates or discounts based and estimated upon the aggregate of theseparate purchasesmade by such dealers during the
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CASES IN WHICH ORDERS OF DISCONTINUANCE OR DISMISSAL HAVE BEEN ENTERED-—Continued.

Dates {ppet . Answer, stip- i
of Nos. Respondents. Commodities. Charges. ulation, or Reasons for discontinuance or dismissal,
orders. - trial.
Oct. 28 325 | American Oil & Sup- | Petroleum and oil { Leasing oil tanks, pumps, and devices for a { Answer and | No reasons assigned.
ply Co. pumps, tanks, and nominal consideration, based on exciusive or trial.
outfits, tying contracts or deaiings in violation of sec-
tions 5and 3 of the Federal Trade Commission
and Clayton Acts, respectively.
28 315 { The Kentucky Inde- |..... . 7, SOOI SR . T SN PR SO do....... Do.
pendent Oil Co.
Nov. 19 592 Mec?nfh Iron Bed | Mattressas and bed- { Simulation of competitor'snams......ceeeuueeolj..... do....... Do.
., Inc, springs.
28 250 | Prest-O-Lite Co., | Acetylene and steel | Exacting and keeping deposits for respondent’s {..... do....... Dismissed without prejudice to Commission’s
Ine. containers therefor. containers under such conditions as to enable right toissue another cou. p'aint with respect
it to obtain a virtual monopoly ia the sale of to thesamesubject matterand directed tosuch
the gas. respondents a8 the Commission may elect.
Noreasonsassigned.
Dec. 3 126 | Ironite Co., Master | Coment and concrets | Misrepresenting eonsent decree secured by two |..... do.......| Relief whick would be afforded by an order to
Builders’ Co., and hardeners. of the respondents; threats, not made in good cease and desist already secured through a
United Products faith, to sue for alleged violation of respond- court decree.
Co. ent’s patent; misrepresenting the extent of
said patent; false and disparaging statements
regarding certain competitors; ans resale price
maintenance.
3 612 | The Great Western | Petroleum and petro- | False and musleading advertising....ccecevacs..}.....d0.......| Public interest does not warrant further pro-
0il Co. leum products. ceedings in view of the fact that respondont
ceased the practice charged prior to the
issuance of the complaint and there is no
apparent purpose on its part to continue the
use of same.
4 548 { Vacuum Oi1Co......[.c..-Q0.cccveececncaca. .| Bystem of cumulative rebatesor discountscaleu- ., ...do........| Dismissed without prejudice; no reasons as-
lated tocause dealersto confine their purchases signed.
largely or exclusively torespondent’s products;
otfer of additional discounts to automotive
manufacturers conditioned on their recom-
mending, either in their instruction books or
on the plates attached to their machines, use
of respondent’s lubricating oils for their prod-
ucts.
¢ 564 | Turner & Harrison | Penpoints...ceeveee..} Misbranding. ... veveeeeeoenceneenen ceseceane...| ADSwer......| Practices in question cessed prior to the issu-
Pen Manufactur- ance of the complaint.
ing Co., Inc.
4 5651 C. oward HUDE [..cce@0cieernrececncnacc]ensec@0ummincnnnieiiiiioiiiaresaciericcsemaasenreafaanes dow..e... Do.
Pen Co.

98y
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Dec. 30

1921
Jan. 10

Apr. 15

June 7
, 11

18

537

224

341

310

3716

378

7

14

Loufs Blaustein,
doing business as
American Oil Co.

Bhibakawa & Co.,

Ine.

National Bridge Co.,
Daniel B. Luten,
Frank H. Drury.

W. A. Case & Eon
Manufacturing
., Ine.

Oklahoma Producing
& Retining Corpora-
tion of America.

Gulf Machine Works.

Max Fuchs Co.......
Meyer Bros. Drug Co.

John E. Leousi and
Abram M. Clonney,
copartners, doing
business under the
firm name and style
of Leousi, Clonney

& Co.
Brothers Law Co.....

American Sheet &
Tin Plate Co.

Bankers Petroleum &
Refining Co.

‘Ward & Mackey Bis-
cuit Co.

Super Tread Tire Co..

Petroloum and oil
pumps, tanks, and
outfits.

Safety matches........
Designs and working

pians for bridge con-
struction.

‘Water-closet tanks....,

Potroleum and ofl
pumps, tanks, and
outfits.

Materials, repair parts,
machineryand
equipment for re-
pairing ships.

SpOonges...cccveecancns

RPN, T, YU

PN, 1. S

Groceries....c.eeeuene-
Sheet tin.....ceenuc.s
Capital stock....ceene.

PPN, 1. T

Automobile tires (re-
built).

Leasing oil tanks, pumps, and devices for a nom-
inal consideration based on exclusive or tyin
contracts or dealings in violation of sees. 5 an
3 of the Federal Trade Commission and the
Clayton Acts, respectively.

Misbrandin

Msreprmnting extent and validity of respond-
ont’s patents; misrepresenting effect of con-
sent decrees secured; and making threats, not
in good faith, to sue for alleged infringement
unless a rogalty should be paid; all to force
bridge builders to pay large sums in royalties
for allegod infringement.

Misbranding. .

Beosoonanccesasnesnnssscasnsannnoeces

Lessing oil tanks, pumps, and devices for 8 nom-
inal consideration based on exclusive or tying
contracts or dealings in violation of secs. 5 and

3 of the Federal Trade Commission and the

Clayton Acts, respectively.
Commercial bri 3 ¥

False and misleading advertising...

Answer and
trial.

ceveadoaa..

Answer and
e

N . . DA

Anpswer......|

Answer and

Price discrimination in violation of sec. 2 of the
Clayton Act.

False and misleading advertising and misrepre-
semzkztion in connection with the sale of oil
stock.

False and misleading advertising and misrepre-
sentation in connection with the sale of re-
spondent’s stock.

False and misleading advertising...c.ecccecenae..

trial.
Answer......
Answer......

ADswer......

No reasons assigned.

Want of suflicientt proof.
Relicf granted in the courta.

Failure of proof.

Dismissed without prejudice to the institution
by the Commission of another proceeding
against the respondent covering the same
subject matter. No reasons assigned.

Respondent has sold and discontinued its busi-
ﬁ;ass and does not intend again to engage
erein.

Respondent dissolved and has, by operation of
law, ceased to exist,
No reasons assigned.

Dismissed without prejudice to the Commis-
sion’s right to issue another complaint di-
rected against the same or other respondents
with respect to the same or other subject mat-
ter; respondents have sold out the business
involved and do not intend to eater samo

again.

Dismissed without prejudice; respondent gone
out of business.

No reasons assigned.

Failure of proof.

Respondent ‘“has ceased to engn%r actively in
business and has disposed of all its assets.”
Complaint dismissed without prejudice.

Failure of proof.
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Arrexpix 1.

ACTS OF CONGRESS FROM WHICH THE COM-
MISSION DERIVES ITS POWERS, WITH ANNO-
TATIONS.

FEDERAL TRADE COMMISSION ACT.2

[Approved Sept, 26, 1914.]

[Pupric—No. 203—63p CoNGRress.]

[ R. 15613.]

AN ACT To create a Federal Trade Commission, to define its powers and
dutfes, and for other purposes,

Sec. 1. CREATION AND ESTABLISHMENT OF THE COM-
MISSION.

Be it enacted by the Senate and Ilouse of Representa-
tives of the United States of America in Congress as-
sembled, That a commission is hereby created and estab-
lished, to be known as the Federal Trade Commission
(hereinafter referred to as the commission), which shall
be composed of five commissioners, who shall be appointed _ Five commis

sioners. Ap-

by the President, by and with the advice and consent of foiuted by Presi,

with, ete. Not
the Senate. Not more than three of the commissioners ¥ith e ot

shall be members of the same poli!:ical party. The first {jgm, same po-
commissioners appointed shall continue in office for terms
of three, four, five, six, and seven years, respectively,

from the date of the taking effect of this Act, the term of

11t ghould be noted that the jurisdiction of the Commisslon s limited
by the “ Packers and Stockyards Act, 1921,” approved Aug. 15, 1021,
Ch. 04, 42 Stat., 1590, sec, 400 of sald Act providing that ' on and after the
enactment of this Act and s0 long as it remains in effect the Federal
Trade Commission shall have no power or jurisdiction so far as relating
to any matter which by this Act is made subject to the jurisdiction of the
Secretary [of Agriculture] except in cases {n whlicl, before the enactment
of this Act, complaint has been served under sec, 5 of the Act, entitlcd
*An Act to create & Federal Trade Commission, to define its powers and
dutles, and for other purposes,’ approved Sept. 26, 1914, or under sec, 11
of the Act, entitled ‘ An Act to supplement existing laws agalpst unlawful
restralnts end monopolles, and for other purposes,’ approved Oct. 15,

439



440 ACTS ADMINISTERED BY OOMMISSION,

Sec. 1. CREATION AND ESTABLISHMENT OF THE COM-
MISSION—Continued.

each to be designated by the President, but their succes-

yar' ™ """ sors shall be appointed for terms of seven years, except

that any person chosen to fill a vacancy shall be appointed
only for the unexpired term of the commissioner whom he
chosen by som hall succeed. The commission shall choose a chairman
mission. from its own membership, No commissioner shall engage

ther « . .
business "proib in any other business, vocation, or employment. Any

e emoval by COMMissioner may be removed by the President for in-
President. efficiency, neglect of duty, or malfeasance in office. A
Vacancy not to yacancy in the commission shall not impair the right of

impair exercise « . . s .

of powers by re- the remaining commissioners to exercise all the powers of
maining commis- . g

sioners. the commission.

cnotieq 2817 The commission shall have an official seal, which shall

be judicially noticed.

Sec. 2, SALARIES. SECRETARY. OTIHER EMPLOYEES.
EXPENSES OF THE COMMISSION. OFFICES.

woommisioners  Sec. 2. That each commissioner shall receive a salary of
$10,000 a year, payable in the same manner as the salaries
of the judges of the courts of the United States. The
weoppolutment of commission shall appoint a secretary, who shall receive
ary, $5,000. g salary of $5,000 a year, payable in like manner, and it
lo e ® Eaors shall have authority to employ and fix the compensation
ﬁ:;,g by Commis- of guch attorneys, special experts, examiners, clerks, and
other employees as it may from time to time find neces-
sary for the proper performance of its duties and as may

be from time to time appropriated for by Congress.

1914, and except when the Secretary of Agriculture, in the exercise of hls
duties bereunder, shall request of the sald Federal Trade Commission that
it make Investigations and report {n any case.”

The snnotations are from declslons handed down before July 1, 1921, on
petitions to review orders of the Commigsion, with the exception of
Nulomoline and T, C. Hurst cases, In which 1t was sought {0 restrain the
Commission from proceeding under sec. 5, of the Basio Products case, a
mandamus proceeding Instituted at the Instance of the Commission to
compel the submission of Information called for by it under sec. 6; and
the Maynard Coal Co. case, In which the companies sought to cnjoin the
Commission from enforcing compliance with requests made under said
section, and also with the exceptlon of annotaillons at the end of the
Act bearing in & general way on the question of resale price maintenance.

‘With respect to the declsions on petitions to review, it should be noted
that the cases of Beech-Nut Packing Co. v. Federal Trade Commission,
264 Fed. 885; Ourtis Pudblishing Co. v. Federal Trade Commission, 270
Fed. 881, and Winsted Hoslery Co. v. Federal Trade Commission, 272
¥ed. 957, are pending on appeal In the Supreme Court, petltions for
certiorari having been granted in said cases.

With respect to the Basio Products and Maynard Coal Co. cases, in-
volving the requiring of reports by the Commission under sec. 6, under
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With the exception of the secretary, a clerk to each Except for sec-

retary, commis-

commissioner, the attorneys, and such special experts and*ie ners Clerim

examiners as the commission may from time to time find exverts "and ex-

aminers as Com-

necessary for the conduct of its work, all employees of the:liscﬂ::il:";;' fnd

commission shall be a part of the classified civil service,employees = part
and shall enter the service under such rules and regula-ice.
tions as may be prescribed by the commission and by the
Civil Service Commission.
All of the expenses of the commission, including allcqmbiaies s

1
necessary expenses for transportation incurred by the on " presentation

commissioners or by their employees under their orders, oo veschon.
in making any investigation, or upon official business in
any other places than in the city of Washington, shall be
allowed and paid on the presentation of itemized vouch-
ers therefor approved by the commission.

Until otherwise provided by law, the commission may, O5mmision
rent suitable offices for its use. offices.

The Auditor for the State and Other Departments shallcome s °*
receive and examine all accounts of expenditures of the

commission.

the clrcumstances thers concerned, {t should be noted with respect to the
general question involved, that after decision in the case last referred to
(on motion for temporary injunction restraining the Commission from
requiring reports under sec. 6), a temporary injunction restraining the
Commission from requiring such reports was secured from the Supreme
Court of the District of Columbia in the case of Claire Furnece Co. et al.
¥. Federal Trade Commission (June 19, 1620. No opinion); that such
Injunction aleo had the effect of staying cerialn mandamus proceedings
against two of the petitioners in the Claire Furnaos case, theretofore
ingtituted by the Attorney General under sec. 9, at the request of the
Commission, to compel the companies in the two cases to flla reports
previously demanded under sec. 8 (United States v. Bethlehem Steel Co.,
petition filed June 4, 19820, Eastern District of Pennsylvania, and United
States v. Republio Iron and Steel Co., petition flled June 7, 1920, District
of New Jersey) ; that the answer of the Commission {n the Claire Furnace
case prayed in the alternative form that (1) the bill be dismissed; that
(2) the bill be dismissed as to the two petitioners above referred to (the
defendants in the two mandamus proceedings) ; that (3) the temporary
restralning order and preliminary injunction be modified so as to clearly
exclude the prosecution of such mandamus proceedlngs by the Attorney
General sgainst the two defendants; and that as of June 30, 1921, neither
the Maynard Coal case, Olaire Furnace case, nor mandamus proceedings
have been heard.

In connection with the history in Congress of the Federal Trade Com-
misslon Act, see address of President Wilson delivered at & jolnt session
on Jan, 20, 1914 (Congressionel Record, vol. 51, pt. 2, pp. 1962-19684,
63d Cong., 24 sess.) ; report of Senator Cummins from the Committee on
Interstate Commerce on Control of Corporations, Persons, and Firms en-
gaged in Interstate Commerce (Feb 26, 1913, 823 Cong., 34 sess.,, Rept.
No. 1326) ; Hearings on Interstate Trade Commission before Commlittee
on Interstate and Foreign Commerce of the House, Jan, 80 to Feb. 18,
1914, 63d Cong., 24 sess.; Interstate Trade, Hearings on Bills relating to
Trust Legislation before Benate Committee on Interstate Commerce, 2
vols., 63d Cong., 24 sess.} report of Mr, Covington from the House Com-
mittee on Interstate and Foreign Commerce on Interstate Trade Commis-
Alon (Apr. 14, 1014, 634 Cong., 24 sess., Rept. No, 533); also parts 2
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Sec. 3. BUREAU OF CORPORATIONS. OFFICE O THE
COMMISSION. PROSECUTION OF INQUIRIES.

Bureau of Cor-  SEC. 8. That upon the organization of the commission
porations ab- ' . . f
sorbed by Com-and election of its chairman, the Bureau of Corporations
mission, o e :

and the offices of Commissioner and Deputy Commis-
sioner of Corporations shall cease to exist; and all pend-
ing investigations and proceedings of the Bureau of Cor-
porations shall be continued by the commission.

Clerks, em-  A]J] clerks and employees of the said bureau shall be

ployees, records,
vapers, property, transferred to and become clerks and employees of the

gfﬁ";‘;frfig’o"*’& commission at their present grades and salaries. All

records, papers, and property of the said bureau shall
become records, papers, and property of the commission,
and all unexpended funds and appropriations for the use
and maintenance of the said bureau, including any allot-
ment already made to it by the Secretary of Commerce
from the contingent appropriation for the Department
of Commerce for the fiscal year nineteen hundred and
fifteen, or from the departmental printing fund for the
fiscal year nineteen hundred and fifteen, shall become
funds and appropriations available to be expended by
the commission in the exercise of the powers, authority,
and duties conferred on it by this Act.

and 8 of said report presenting the minority views respectively of Messrd.
Stevens and Laflerty; report of Senator Newlands from the Committee
on Interstate Commerce on Federal Trade Commisslon (Juue 18, 1914, 63d
Cong., 2d sess,, Nept. No, 597) and decbates and speeches, among othets,
of Congressmen Covington for (references to Congressional Record, 63d
Cong., 24 sess., vol. 51), part 9, pp. 8840~8840; 9068 ; 14925-14933 (part
15) ; Dickinson for, part ®, pp. 9180-0190; Mann against, part 15, pD.
14930-14940 ; Morgan, part 9, 88354-8857, 0063-9064, 14941-14943 (part
15); Sims for, 14940-14941; Stevena of N. H. for, 9063 (part 9);
14941 (part 15); Stevens of Minn. for, 8849-8853 (part 9); 14933-
14939 (part 15) ; and of Senators Borah against, 11186-11189 (part 11});
11232-11237, 11298-11302, 11600-11601 (part 12); Brandegee against,
12217-12218, 12220-12222, 12261-12262, 12410-12411, 1279212804 (part
13), 13103-13105, 13299-18301; Clapp against, 11872-11873 (part 12),
12061-13065 (part 13), 1314318146, 13301~13302 ; Cummins for, 11102-
11106 (part 11), 11379-11380, 11447-11438 (part 12), 11528-11539,
12878~12873 (part 138), 12912-12924, 12987-12992, 18045-13052, 14768~
14770 (part 15); Hollis for, 11177-11180 (part 11), 12141-12149 (part
12), 12151-~12152; Kenyon for, 13155-13160 (part 13); Lewls for,
11302-11307 (part 11), 12924-12933 (part 13):; Lippit egainst, 11111-
11112 (part 11), 13210-13219 (part 13); Newlands for, 8930 (part 10),
10376-10378 (part 11), 11081-11101, 11106-11116, 11594-11597 (part
12) ; Pomerene for, 12870-12873 (part 13), 12093-12996, 13102-13103;
Reed against, 11112-11116 (part 11), 11874-11876 (part 12), 12022~
12029, 12150-12151, 12539-12551 (part 13), 1203312039, 13224-13234,
14787-14791 (part 15); Robinson for, 11107 (part 11), 11228-11232;
Saulsbury for, 11185, 11591-11594 (part 12); Shields against, 13056—
18061 (part 13), 13146-13148; Sutherland against, 11601-11604 (part
12), 12805-12817 (part 13), 12855-12862, 12080-12086, 13055-130586,
13109-13111; Thomas against, 11181-11185 (part 11), 11598-11600 (part
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The principal office of the commission shall be in the
city of Washington, but it may meet and exercise all its

443

Principal office

in Washington,
but Commission
may meet else-

Powers at any other place. The commission may, by one where.
or more of its members, or by such examiners as it may , Mas prosecuts

y inquiry any-

designate, prosecute any inquiry necessary to its duties yhere in United

in any part of the United States,

See. 4. DEFINITIONS.

Skc., 4. That the words defined in this section shall
have the following meaning when found in this Act, to
wit:

“Commerce” means commerce among the several
States or with foreign nations, or in any Territory of
the United States or in the District of Columbia, or be-
tween any such Territory and another, or between any
such Territory and any State or foreign nation, or be-
tween the District of Columbia and any State or Terri-
tory or foreign nation.

“ Corporation” means any company or association in-
corporated or unincorporated, which is organized to carry
on business for profit and has shares of capital or capital
stock, and any company or association, incorporated or
unincorporated, without shares of capital or capital stock,
except partnerships, which is organized to carry on busi-
ness for its own profit or that of its members.

“ Documentary evidence ” means all documents, papers,
and correspondence in existence at and after the passage
of this Act.

12), 12882-12869 (part 13), 12078-12980; Townsend against, 11870—
11872 .(part 12) ; and Walsh for, 13032-18054 (part 18),

See alse Letters from the Interstate Commerce Commisgion to the
chairman of the Committee on Interstate Commerce, submitiing certain
suggestions to the bill creating an Interstate Trade Commission, the first
belng a letter from Hon, C. A, Prouty dated Apr. 9, 1814 (printed for
the use of the Committee on Interstate Commerce, 634 Cong., 2d sess.);
letter from the Commissloner of Corporations to the chairman of the
Committes on Interstate Commerce, transmltting certain suggestions
relative to the bill (K. R. 15613) to create a Federal Trade Commission,
first letter dated July 8, 1914 (printed for the use of the Committee on
Interstate Commerce, 63d Cong., 2d sess.) ; brief by the Bureau of Cor-
porations, relative to sec. 5 of the bill (II. R. 15618) to create a
Federal Trade Commission, dated Aug. 20, 1914 (printed for the use of
the Committee on Interstate Commerce, 63d Cong.,, 24 sess.); brief by
George Rublea relative to the court review in the bill (H, R. 15618) to
create & Federal Trade Commlission, dated Aug. 25, 1914 (printed for the
use of the Committee on Interstate Commerce, 63d Cong., 24 sess.) ; and
dissenting opinton of Justice Brandeis in Federel Trade Commission v,
Gratz, 253 U. 8. 421, 420-442, (Seo case also in Vol. II of Commis-
slon’s Decislons, p. 564 at pp. 570-579, or in 1920 “ Acts from which
the Commission,” etc., p. 98 at pp. 104-113.)

¢ Commerce,”

“ Corporation,”

¢ Documentary
evidence,”’
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“Acts to regu-
late commerce.”

“Antitrust

acta”

Unfair methods
uniawful,

Commission to
prevent.
and common car

ACTS ADMINISTERED BY COMMISSION.

Sec. 4. DEFINITIONS—Contlnued.

“Acts to regulate commerce” means the Act entitled
“An Act to regulate commerce,” approved February four-
teenth, eighteen hundred and eighty-seven, and all Acts
amendatory thereof and supplementary thereto.

“ Antitrust acts” means the Act entitled “ An Act to
protect trade and commerce against unlawful restraints
and monopolies,” approved July second, eighteen hun-
dred and ninety;!s also the sections seventy-three to
seventy-seven, inclusive, of an Act entitled “ An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes,” approved August twenty-
seventh, eighteen hundred and ninety-four; and also the
Act entitled “ An Act to amend sections seventy-three and
seventy-six of the Act of August twenty-seventh, eighteen
hundred and ninety-four, entitled * An Act to reduce taxa-
tion, to provide revenue for the Government, and for
other purposes,”” approved February twelfth, nineteen
hundred and thirteen.

ANNOTATIONS,

“ CORPORATION” — UNINCORPO- corporations can escape Tre-
BATED ASSOCIATION NOT DI-
; m
RECTLY ENGAGED IN DUSINESS. straint, under the Act, fro
combining in the use of unfair

1, #* * * The IHarness Man-
ufacturers’ Association i3 a vol-
untary, unincorporated associa-
tlon and thus without ecapltal
stock. It is not itself engaged
in business, DPetitloner con-
tends that it therefore is not
within the Act. ®* * * The
language of the Act affords no
support for the thought that
individuals, partnerships, and

methods of competition, merely
because they employ as & me-
dium therefor an unincorpo-
rated, voluntary assoclation,
without capital and not itsclf
engaged in  commercinl busl-
ness.” Nat'l. IHarness Mfrs.
Asg'n, v, Federal Trade Com-
misston, Dec, 7, 1920, 208 Fed.
703, 708, 700. (Sce case In this
volume, p. 870 at 575.)

Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND-
INGS, AND ORDERS OF COMMISSION. APPEALS.

SERVICE.!

Sec. 5. That unfair methods of competition in com-
merce are hereby declared unlawful.

The commission is hereby empowered and directed to
prevent persons, partnerships, or corporations, except
riers excepted:  hanks, and common carriers subject to the Acts to regu-

1¢ For text of Sherman Act, sce footnote on pp. 483-485.

# Jurlsdiction of Commisslon under thls section limited by see. 406 of
the “ Packers and Stockyards Aect, 1921, approved Aug. 13, 1921, eh. 64.
42 Stat., 159, BSee first paragraph of footnote on p. 439,
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late commerce, from using unfair methods of competition
In commerce. :
Whenever the commission shall have reason to believe , Commision to

that any-such person, partnership, or corporation has ﬁg&ogc&lz‘:’l?ﬁ
been or is using any unfair method of competition in o public ister
commerce, and if it shall appear to the commission that
8 proceeding-by it in respect thereof would be to the in-
terest of the public, it shall issue and serve upon such per- 7o serve sme
son, partnership, or corporation a complaint stating its Fith votice of
charges in that respect, and containing a notice of a
hearing upon a day and at a place therein fixed at least
thirty days after the service of said complaint. The per-
son, partnership, or corporation so complained of shall, Resrondent to
have the right to appear at the place and time so fixed pear ®ud show
and show cause why an order should not be entered by
the commission requiring such person, partnership, or
corporation to cease and desist from the violation of the
law so charged in said complaint. Any person, partner- jorntervention
ship, or corporatiop may make application, and upon cation and good
good cause shown may be allowed by the commission, to
Intervene and appear 1n said proceeding by counsel or in
person. The testimony in any such proceeding shall be Tetimony to
reduced to writing and filed in the office of the commis- writing and fled.
sion, If upon such hearing the commission shall be of
the opinion that the method of competition in question is_ 1t method pro-

hibited, Commis-

prohibited by this Act, it shall make a report in writingsfon "to make
written report

in which it shall state its findings as to the facts, and shall stating  ndings
an 0 185U€¢ AN

Issue and cause to be served on such person, partnership,serve order to
: ) cease and desist

or corporation an order requiring such person, partner- on respondent.

ship, or corporation to cease and desist from using such

method of competition. Until a transcript of the record Modification or

: N . . . setting aside by

In such hearing shall have been filed in a circuit court of the Commision

. . . [ order,

appeals of the United States, as hereinafter provided, the

commission may at any time, upon such notice and in such

manner as it shall deem proper, modify or set aside, in

whole or in part, any report or any order made or issued

by it under this section.

If suck person, partnership, or corpqra'tion f:fils or o;£11°°e‘1‘:;ffcﬁf
heglects to obey such order 'of' the commission while t'he o Arreals
same is in effect, the commission may apply to the cir- by Commiwlon
cuit court of appeals of the United States, within any
circuit where the method of competition in question was
used or where such person, partnership, or corporation
resides or carries on business, for the enforcement of

its order, and shall certify and file with its applica-
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See. 5. UNFAIR COMPETITION. COMPLAINTS, FIND.
INGS, AND ORDERS OF COMMISSION. APPEALS.
SERVICE—Continued,

tion a transeript of the entire record in the proceeding,
including all the testimony taken and the report and
chetien “order of the commission. Upon such filing of the appli-

;°:l;°;’de2’5,m?,§ cation and transcript the court shall cause notice thereof

moditying: ocect- to be served upon such person, partnership, or corpora-
mission's order. tion and thereupon shall have jurisdiction of the proceed-
ing and of the question determined therein, and shall
have power to make and enter upon the pleadings, testi-
mony, and proceedings set forth in such transcript a de-
cree affirming, modifying, or setting aside the order of the
goommteions commission. The findings of the commission as to the

ive if ted : : .
tve L iwpberted facts, if supported by testimony, shall be conclusive.

, Introduction of I{ either party shall apply to the court for leave to adduce

dence, it ressor additional evidence, and shall show to the satisfaction
failure to adduce 0 f the court that such additional evidence is material and
that there were reasonable grounds, for the failure to
adduce such evidence in the proceeding before the com-
May be taken mission, the court may order such additional evidence
before Commis- . .
sion, to be taken before the commission and to be adduced upon
the hearing in such manner and upon such terms and con-
Commission ditions as to the court may seem proper. The commission
may make new or . . .
modified findings may modify its findings as to the facts, or make new
by reason thereof. . " .
findings, by reason of the additional evidence so taken,
and it shall file such modified or new findings, which, if
supported by testimony, shall be conclusive, and its recom-
mendation, if any, for the modification or setting aside
of its original order, with the return of such additional
g Judgment and evidence. The judgment and decree of the court shall be
: cC 0 ) .
reviow wpon cer. final, except that the same shall be subject to review by
tiorari, hut ather- \ . . . . .
wise final. the Supreme Court upon certiorari as provided in section
{wo hundred and forty of the Judicial Code.
Petition by re- Ay party required by such order of the commission to

spondent to re-

view order ©cense and desist from using such method of competition
may obtain a review of such order in said circuit court
of appeals by filing in the court a written petition pray-
ing that the order of the commission be set aside. A copy
oY be served of such petition shall be forthwith served upon the com-
mission, and thereupon the commission forthwith shall
certify and file in the court a transcript of the record as

Lercinbefore provided. Upon the filing of the transcript
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jurisdicti Jurisdiction of
the court shall have the same jurisdiction to affirm, set o Juisdiction of

. X L . Iy
aside, or modify the order of the commission as in the case sme as o0 apeit

of an application by the commission for the enforcement mission and
of its order, and the findings of the commission as to the findings similarly
facts, if supported by testimony, shall in like manner be *™ v
conclusive.

The jurisdiction of the circuit court of appeals of the o lurisdiction of
United States to enforce, set aside, or modify orders of
the commission shall be exclusive.

Such proceedings in the circuit court of appeals shall , Froceedings to
Le given precedence over other cases pending therein, over other cases.
and shall be in every way expedited. No order of the
commission or judgment of the court to enforce the same
Shflll in any wise.a relieve or ab:soh.fq any person, partner- Lisbility under
ship, or corporation from any liability under the antitrust not aftected.
acts.

Complaints, orders, and other processes of the commis- _Service of Com.

mission’s com -

sion under this section may be served by anyone duly plaints orders,
. . . . . and other proc-

authorized by the commission, either (a) by delivering esses.

u copy thereof to the person to be served, or to a member Personal; or

of the partnership to be served, or to the president, sec-

retary, or other executive officer or a director of the cor-

A . : At ofti
poratlon.to 'be served; or (b) by lea.vmg a copy thereof | Af office or
at the principal office or place of business of such person, ress; or
partnership, or corporation; or (¢) by registering and .o Teitered
mailing a copy thereof addressed to such person, part-
nership, or corporation at his or its principal office or
Place of business. The verified return by the person so , Verified retuen
servi : : ine ing, and ret
serving said complamt,.order,.or other process sotting [o%: & relura
forth the manner of said service shall be proof of the Proot of service.
same, and the return post-office receipt for said complaint,
order, or other process registered and mailed as afore-

said shall be proof of the service of the same.

ANNOTATIONS.
2, 3, “Unfair methods of competi- 2, 3. “ Unfalr methpds of competi-
tion "—In general, tlon "—Contlnued.
~—— In particular cases. (Ref- ~—— I'ree goods as Inducement
erence to pars. 9-25.) to purchase. (Rcference to
=—— Commercial bribery, (Ref- par, 14,)
erence to pars. 9, 10.) ~—— Full line forclng. (Ref-
«—— Conspiracies or combina- erence to pars, 15-21.)
tions to punish or coerce. e Misbranding or mislabel-
(Reference to par. 11,) Ing—Quality or composi-
~~— False and misleading ad- tion—Commission Jurisdic.
vertising. (Reference to tion. (Reference to par,

pars, 12, 13.) 62.)
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ANNOTATIONS, SEC. 5—Continued.

2, 8. “ Untalr methods of competi-
tion *’—Contlnued.

Nondeception

(Reference to

of trade.
par, 22.)

Monopolistic tendency or

element,

Passing off—Commission
Jurisdiction ag distinguished
from common-law jurisdic-
tion, (Reference to par.
62.)

- Prices at which goods

sold. (Reference to pars.

12, 13))

Public Interest.

Order based on prac-
tice abandoned before com-
plaint issued.

——— Resale price malntenance.
(Reference to par. 28.)
—— Tylng or exclusive con-

tracts or leases. (Refer-
ence to pars, 24, 25.)

9. Practices In particular cases—
Commercial bribery — Gra-
tuitles,

10, —
ties,

11, — Conspiracles or combina-
tions to punish or coerce
objectionable competitors,

False and misleading ad-

vertising ~— Disparaging or

misrepresenting competitors’
prices and/or products.

(Reference to par. 12.)

~— Mlgrepresent-

ing methods used. (Refer-

ence to par. 12.)

~—— Misrepresenting

6.

T
B ——

Money and gratul-

12,13,
prices.
labeling,
22,)

14, —— Free goods ss inducement
to purchase.

15-21, =——— Tull line forcing.

22, = MIisbranding or mislabel-
Ing—Quality or composi-
tion—Nondeception of trade,

23. ——— Resale price maintenance.

24, 23, Tying or exclusive con-
tracts or leases.

Constitutionality—As ettempt-
ing to regulate intra as well
as inter state commerce.
(Reference to pars. 28, 29.)

Ag combining er dele-

gating legislative, execu-
tive, and judicial powers.

w——— Ag violating due process

and just compensation pro-
vislons, (Reference to pars.
26-32.)

Misbranding or mis-
(Reference to par.

£6-82,

83. Indefintteness,

34, Damages.

85-37. Injunctions to restrain Com-
mission from proceeding—
District courts.

88. Interlocutory orders,

89, Interstate commerce—Contracts
of domestic concerns receiv-
ing subject matter through
interstate commerce,

Sales initiated and
consummated intrastate by
foreign concern.

42, —— Trade associations,

43. Unfalr methods directly
affecting,

44, Judicial review—In general,

4548, Court’s powers,

49, —— FEffect of court decision
passing on practice in pri-
vate litigation,

50. Substantial doubt.

51. Tendencies of practices.

52-55. Pleading.

56-83. Scope in general.

64-608. *“ That the findings of fact,
if supported by testimony,
shall be conclusive.”

67. Unlncorporated voluntary asso-
clation not directly engaged
in  business — Proceeding
agalnst,

40-41.

“ UNFAIR METHODS OF COMPETI-
TION "IN GENERAL.

See also post, pars, 43-51, 56-63.

2. The words * unfalr method
of competition’ are not defined
by the statute and their exact
meaning ig in dispute. It is for
the courts, not the Commission,
ultimately to determine as a
matter of law what they in-
clude, They are clearly inap-
plicable to practices never here-
tofore regarded as opposed to
good morals, because character-
ized by deception, bad falth,
fraud, or oppression, or as
against public policy, because of
thelr dangerous tendency un-
duly to hinder competition or
create monopoly. The Act was
certainly not intended to fetter
free and fair competition as
commonly understood and prac-
ticed by honorable opponents in
trade,” McReynolds, J,, in Fed-
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eral Trade Commission v. Gratz,
June 7, 1920, 233 U. S., 421, 427,
40 Sup. Ct. 572, 576. (See case
also in Vol. II of Commission's
Decisions, p. 5§64 at p. 669, or in
1920 “Acts from which the Com-
mission,” ete., p. 98 at p. 103.)

8. “ Instead of undertaking to
deflne what practices should be
deemed unfair, as had been
done In earlier legislation, the
Act left the determination to
the Commission. Experience
with existing laws had taught
that deflnition, being necessarily
rigid, would prove embarrassing
and, if rigorously applied,
might involve great hardship.
Methods of competition which
would be unfair in one industry,
under certain circumstances,
nmight, when adopted in an-
other industry, or even in the
same industry, under different
circumstances, be entirely unob-
Jeectionable. Furthermore, an
enumersation, however compre-
hensive, of existing methods of
unfalr competition must neces-
sarily soon prove incomplete, as
with new conditions constantly
arising novel unfalr methods
would be devised and developed.
¢ & & TRecognizing that the
question whether a method of
competitive practice was unfalr
would ordinarily depend wupon
special facts, Congress imposed
upon the Commission the duty
of finding the facts; and it de-
clared that findings of fact so
made (1f duly supported by evl-
dence) were to be taken as final,
The question of whether the
method of competition pursued
could, on those facts, reasonably
be held by the Commission to
constitute an unfair method of
competition, belng a question of
law, was necessarily left open
to review by the court.” Bran-
dels, J., dissenting In Federal
Trade Commission v. Graiz,

74636—22—29

June 7, 1920, 253 U. 8., 421, 436,
437, 40 Sup. Ct. 572, 578. (See
case also In Vol. IT of Commis-
mission’s Declslons, p. 5635 at pp.
575, 577, or in 1920 * Acts from
which the Commlission,” etc.,
p. 98 at pp. 109, 111.)

—— IN PARTICULAR CASES,
See post, pars, 9-25,
——— COMMERCIAL BRIBERY.
Sge post, pars, 9-10.

—CONSPIRACIES OB COMBINA-
TIONS TO PUNISH OR COERCE.

See post, par. 11,

—- FALSE AND MISLEADING AD-
VERTISING.

See post, pars, 12, 13.

~— FBREE 60ODS AS INDUCEXENTS
TO PURCHASE,

See post, par, 14,
«— FOLL LINE FORCING,
See post, pars. 15-21,
= MISBBANDING OR MISLABEIL.
ING—QUALITY OR COMPOSITION—
COMNISSION JURISDICTION.

See post, par. 63.
——— «w—— NONDECEPTION OF TRADE,

See post, par. 22,

—— MONOPOLISTIC TENDENCY OR

ELEMENT.

4, “¢ * * freedom of ac-
cess to the consumer, and the
entire absence of monopoly and
nondeprivation of the public,
have been regarded as an im-
portant element in the decision
of cases of alleged unfair busi-
ness competition. * * *»
Curtis Publishing Company v,
Federal Trade Commission,
March 2, 1921, 270 Fed. 881,
014, (See case In this volume,
p. 579 at p. 616.)

449
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COMMISSION.

ANNOTATIONS, SEC, 5—Continued,

“TUNFAIR METHODS OF COMPETI-
TION "—MONOPOLISTIC TENDENCY
OR ELEMENT—Continued.

6. “The Commisgion justifies
the order complained of by look-
ing to the future rather than at
the present, * * *”

“ The Commission looking for-
ward sees in the present highly
competitive business of the vari-
ous wholesalers a seed which
will in time produce the fruit
condemned in Patlerson V.
United States, 222 Fed. 599,
L I ] .'n

6. It may be admitted that
ong function of the Trade Com-
mission is to discern and sup-
press such practices in thelr be-
ginning; but a thing exists from
its beginning, and it is not a
conclusion of law from any facts
here found that a system [re-
ferring to pectitloner’s system
condemned by the Commission
of leasing oil tanks and pumps
for a nominal rental in consid-
eratlon of the lessee using les-
sor’'s product exclusively in con-
nection therewith], which at
present is keenly competitive,
extremely advantageous to the
publie, and, in the opinion of a
majority of the competent wit-
nesses economical, 13 at present
unfair to anyone or unfalr be-
cause tending to monopoly. A

tendency 1s an Inference from'

proven facts, and an inference
from the facts as found by the
Commission is a question of law
for the court, As a matter of
law there ig at present no vio-
lation of the Trade Commission
Btatute; therefore the first of
respondent’s contentions can
not be sustained. Standard Oil
Co. of New York v. Federal
Trade Commission, May 11,
1921, 273 Ired, 478, 481, 482,

(See case in this volume, p. 622
at pp. 626, 627.)
——PASSING OFF—COMNISSION

JURISDICTION AS DISTINGUISHED
FROM COMYON-LAW JURISDICTION,

See post, par. 63.
——PRICES AT WHICH 600DS SOLD.

See post, pars. 12, 13.
~— PUBLIC INTEREST.

See also post, pars. 56-63.

7. “The Commission is not
made a censor of commercial
morals generally. Its authority
fs to inquire Into unfair
methods of competition in inter-
state and foreign commerce, if
8o doing will be of interest to
the public; and if such method
of competition is prohibited by
the act, to issue an order re-
quiring the person or corpora-
tion using it to cease and desist
from doing so. We have bere-
tofore so understood the extent
of the Commission’s authority in
Federal Trade Commigsion 9.
Gratz, 258 Fed. Rep. 814; af-
firmed 253 U, 8. 421, and New
Jersey Asbestos Co. v. Federal
Trade Commission, 204 Fed.
Rep. 609.” Winsted Hosiery
Co. v. Federal Trade Commis-
sion, April 13, 1921, 272 Fed.
057, 960, (See case in this vol-
ume, p. 618 at p. 621.)
e = ORDER BASED OX PRAC-

TICE ABANDONED BEFOBE CO0Y-
PLAINT ISSUED.

8. “ Petitloner insists that the
injunctional order was Improvl-
dently 1ssued because, before the
complaint was flled and the
hearing had, petitioner had dls-
continued the methods {n ques-
tion and, as stated in its answer,
had no intention of resuming
them. For example,’ no sugar
offers of the character assailed

A



FEDERAL TRADE ACT.

were made after August, 1917.
But respondent was required to
find from all the evidence be-
fore it what was the real nature
of petltioners's attitude. It was
permissible for respondent to
take judicial notice of the Gov-
ernment’'s war-time control of
sugar sales and consumption.
It was also proper to note that
Detitioner was contending (and
still contends) that the Act is
void for indefiniteness, that the
Act 1g unconstitutional, and that
the Act, even if valid, under any
proper construction, has not
been Infringed by petitioner’s
Practices * * * npno assur-
ance is In sight that petitioner,
it 1t could shake respondent's
hand from its shoulder, would
not continue its former course,”
Baker, J., In Sears Roebuck &
Co. v. Federal Trade Commis-
sion, 258 Fed. 807-310. (See
case also in Vol. IT of Commis-
sion’s Decisions, p. 536 at p.
540, or in 1920 *“Acts from
which the Commission,” ete., p.
70 at p. 74.)

—~——RESALE PRICE MAINTENANCE.

See post, par. 23.

-——TYING OR EXCLUSIVE CON-
TRACTS OR LEASES.

See post, paras. 24, 25.

PRACTICES IN PARTICULAR CASES—
COMMERCIAL BRIBERY — GRATUI-
TIES.

9. Where the Commission
found that respondent had been
“lavishly giving gratuitles such
a3 luncheons, cigars, meals,
theater tickets, and entertain-
ment to employees of customers
a8 an Inducement to influence
their employers to purchase or
to contract to purchase from
the gald respondent” {ts vari-
ous products, without other con-
8ideration therefor, and held
such methods of competition un-

fair and in violation of sec-
tion 5, and the court, examining
the evidence to see whether the
Commission’s findings were sup-
ported by the testimony or not,
found “that the officers of the
company in the year 1918 did
entertain at the company's ex-
pense both customers and em-
ployees of customers; and that
the salesmen down to May 1

-were employed on a salary or

on 8 salary and commission
basis and were allowed to
charge in their monthly ac-
counts reasonable lump sums
for entertainment. After May
1 they were on a commission
basis only, and any entertain-
ment given by them was given
at their own expense,” a charge
in the complaint of giving valu-
able presents and sums of money
having been abandoned by the
Commission, held, in New Jer-
scy Asbestos Co. v. Federal

Trade Commission, February

8, 1920, 264 Fed. 509, revers-
ing the order of the Commis-
sion in 1 F. T. Q. 472 on the
basis of the decislon of the
lower court ifn the Gratz case
(see case also in Vol. IT of Com-
mission’s Decislons, at pp. 545~
549, or In 1920 “Acts from
which the Commission,” ete., pp.
79-83) that the matter was one
not so affecting the public as to
be within the jurisdiction of the
Commission. (See case also In
Vol. II of Commission’s Decl-
sions, at pp. 553-5506, or in 1920
% Acts from which the Com-
mission,” ete., pp. 87-90.)

s—see —— WONEY AND GRATUITIES,

10. Held in T. C. Hurst &
Son v, Federal Trade Convmis-
efon, October 2, 1920, 268 Fed.
874, on petition to enjoin the
Commission from proceeding
against petitioner under its
complaint in which it charged
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paid petitioner, a ship chandler,
with glving captains and other
employees of vessels, “ without
the knowledge and consent of
the owners thereof, sums of
money and other gratuities, as
an inducement to influence such
employees or owners to purchase
supplies from the respondents,
the complainants herein, which
said acts were charged to be
unfair methods of competition
in commerce, within the intent
and meaning of section 5, that
the Commigsion acted entirely
within its . rights, of and con-
cerning a matter liable to In-
Juriously affect commerce.”
(Sce case in this volume, p. 505,
and 3 F. T. C. 223 for Com-
mission’s findings and order.)

. == CONSPIRACIES OR COMBINA-

TIONS TO PUNISH OR COERCE
OBJECTIONABLE COMPETITORS,

11. Where it appeared among
other things that one of the ob-
jects of the Harness Manufac-
turers’ Association, as stated in
{ts constitution and by-laws, is
“to protect the harness dealers
from the unjust sale of goods
by wholesale dealers dircet to
consumers; that the officers,
commlttees, and members of the
Harness Manufacturers’ Asso-
ciatlon and of the Saddlery As-
gociation had actlvely co-
operated to establish the prin-
ciple that a combined and
closely afllliated wholesnle and
retall business was not a legiti-
mate wholesale business; that
the secretary of the Saddlery
Agsoclation had attempted to
prevent accessory manufac-
turers from recognizing, =as
legitimate Jobbers, wholesalers
whose names were furnished by

the Xarness Manufacturers’
Association to the Saddlery As-
soclation, as complained of by
retallers, for competing with
them; * *® * thatthe Harness
Manufacturers' Association had
used {ts influence with the
Saddlery Association to prevent
the admission of speclific con-
cerns to membership In the
latter association and the recog-
nitlon of such concerns as
legitimate Jobberg; * =+ +
that the Idarness Manufac-
turers' Assoclation had re-
quested and secured the coopera-
tion of members of the Saddlery
Association in a refusal to sell
mail-order houses, hardware
stores, general stores, and
other competitors of retall
harness manufacturers not
recognized by the Ilarness Man-
ufacturers’ Association as legit-
imate; that the latter had re-
fused the privilege of assoclate
membership to accessory manu-
facturers and jobbers who sell
to mall-order houses, establish-
ing, however, an associate mems-
bership restricted to manufac-
turers and Jobhers who do not
scll to consumers and to malil-
order houses, and who are
otherwise in harmony with the
policy of the association, and
issuing credentials thereof to
the travellng salesmen of as-
sociate members and urging
and encouraging the affiliated
retailers to withdraw and with-
hold patronage from concerns
whose salesmmen were not so
equipped; and have Induced the
members of the Saddlery As-
soclation to use their influence
with the accessory manufae-
turers not to sell mail-order
houses; ®* * * that by
reason of refusals of accessory
manufacturers, due to objec-
tions of the Saddlery Assocla-
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tlon, to recognize as Jobbers
.certain competitors of members
of that association, such com-
petitors have been forced to buy
from the Saddlery Assoclation
at prices higher than charged
by manufacturers to recognized
Jobbers, [and} * * * that
a8 a result of the opposition of
the Harness Manufacturers’
Association to sales by manu-
facturers and jobbers to the
Classes of competitors before
mentioned, the latter had been
bPrevented from purchasing as
freely in interstate commerce as
they would have been without
such opposition. * * *»;
Held,” That the Commission’s
findings of fact, and the exlst-
ence of the combinations,
schemes, and practices directed
to be discontinued are amply
sustained, and that the findings
of fact being so supported, the
Commisgsion’s order (see 1
F. T. C. 335 862) is “fully
Justified by the authorities to
which attention has already
been called, Including especlally
Lastern States Lumber Co. V.
United States” [234 U. S. 600.]
Nat’'l Harness Mfrs. Assn v,
Federal Trade Commission, De-
cember 7, 1920, 268 Fed. 705.
(Sce case in this volume, p. 570
at pp. 576-578.)

~—— FALSE AND MNISLEADING AD-
VERTISING—DISPABAGING OR
MISREPRESENTING COMPETITORS'
PRICES AND/OR PRODUCTS.

See post, par. 12.

e —— MISREPRESENTING XETH-
ODS UBED.

See post, par. 12,

~———— NISREPRESENTING PRICES,

12, Where it appeared that for
Mmore than two years petitioner
had falsely and misleadingly
advertised that it, “because of
large purchases of sugar and
quick dlsposal of stock, is able

to sell sugar at a price lower
than others offering sugar for
sale; [and] * * * {s selling
its sugar at a price much lower
than that of {ts competitors
* * * thereby imputing to
its competitors the purpose of
charging more than a fair price
for thelr sugar;” the fact be-
ing that it was “gelling certain
of its merchandise at less than
cost on the condition that the
customer simultaneously pur-
chase other merchandise at
prices which give * * * g
profit on the transaction, with-
out letting the customer know
the facts;” and had been “ad.
vertising that the quality of
merchandise sold by its com-
petitors is inferior to that of
similar merchandise sold by pe-
titioner, and that petitioner
buys certain of its mechandise in
markets not accessible to Ity
competitors and is therefore
able to give better advantages
in quality and price than those
offered by 1its competitors’:
Held, That such false and mis-
leading advertlsing, under the
circumstances set forth, consti-
tuted an unfair method of com-
petition, and that the Commls-
slon’s order should be sustained
with the exception of the second
paragraph, in which the peti-
tioner {s required to cease sel-
ing sugar below cost, the court
stating on this point:

13, “* ¢ % YWe find in the
statute no intent on the part of
Congress, even if {t has the
power, to restraln an owner of
property from selling it at any
price that i3 acceptable to him,
or from glving it away. But
manifestly In making such a
sale or gift the owner may put
forward representations and
commit acts which have a ca-
pacity or a tendency to Injure
or to discredit competitors and
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to decelve purchasers as to the
real character of the transac-
tion. That paragraph should
therefore be modified by adding
to it ‘by means of or in con-
nection with the representa-
tions prohibited in the first para-
graph of this order, or similar
representations.””  Baker, J,,
modifying as above, but other-
wise affirming Commission’s
order in 1 . T, C. 163. Scars,
Roebuck & Co. v. Federal Trade
Commission, April 29, 1919, 258,
Fed. 307, 812, (See case also
in Vol. II of Commission’s De-
cislons, p. 536 at p. 542, or in
1920 “Acts from which the
Commission,” ete., p. 70 at p. 76.)

= —— HISBRANDING OB MISLA-
BELING.

See post, par, 22.

«~—— FREE 600DS AS INDUCEMENT
TO PURCHASE.

14. Commission’s order 1in
Weard Baking Co. case,1 F. T. C.
388, reversed In Ward Balking
Co. v. Federal Trade Commis-
gion, February 26, 1920, 264 Fed.
330, on ground that Interstate
commerce not involved, See
digest of case, infra, pars. 89,
40. (See case also in Vol. II
of Commission's Declsions, at
pp. B650-552, or in 1920 “Acts
from which the Commission.”
ete., at pp. 84-88.)

~— FULL LINE FORCING.

15. “That the Commission did
not find sufficlent proof to sus-
tain the second count in the
complaint, viz, that the method
of the respondent found to be
unfair violated section 8 of the
Act of October 15, 1914, known
as the Clayton Act, which makes

unfalr any condition, agreement,
or understanding that may
lessen competition or tend to
create 8 monopoly shows that
the method found to be unfair
must have been unfalr in cer- ;
tain Individual transactions,
And we discover no evidence to
support the finding in paragraph
2, that the respondents * adopted
and practiced the policy of re-
fusing to sell steel tles to those
merchants and dealers who
wished to buy them from them
unless such merchants and deal-
ers would also buy from them
n corre§pondlng amount of jute
bagging.’ It s the natural and
prevailing custom in the trade to
sell tles and bagging together,
Just as one witness testified it
is to sell cups and saucers to-
gether. Such evidence as there
is of & refusal to sell 13 a re-
fusal to sell at all to certaln
persons with whom the re-
spondents had previous unsatis-
factory relations and a refusal
to sell ties without bagging at
the opening of the market in
1916 and 1917 when there was
fear that owing to scarcity of
tles and the prospect of large
crops, the marketing of the cot-
ton crop might be endangered by
speculators creating a corner in
tles.” Ward, J., reversing Com-
mission’s order in 1 F. T. C. 249.
Federal Trade Commission v.
Gratz, 258 Fed. 814, 317. (See
case also In Vol. IT of Commis-
slon's Decisions, p. 545 at pp.
548, 549, or in 1920 * Acts from
which the Commission,” ete., p.
79 at pp. 82, 83.)

16. “The complaint contains
no Intimation that Warren,
Jones & Gratz did not properly
obtaln thelr ties and bagging n4
merchants usually do; the
amount controlled by them is
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not stated, nor is it alleged that
they held a monopoly of elther
ties or bagglng or had ability,
burpose, or Intent to acquire
one. So far as appears, acting
Independently, they undertook
to sell their lawfully acquired
property in the ordinary ccurse,
without deception, misrepresen-
tatlon, or oppression, and at fair
prices, to purchasers willing to
take it wupon terms openly
announced.

17. “ Nothing i3 alleged which
would Justify the conclusion
that the publie suffered injury
or that competitors had reason-
able ground for complaint. All
question of monopoly or combi-
nation belng out of the way a
private merchant acting with en-
tire good faith, may properly
refuse to sell except in conjunc-
tion, such closely associated ar-
ticles as tles and bagging. If
real competition 18 to continue,
the right of the individual to
“exercise * reasonable discretion
in respect of his own business
methods must be preserved.
United States v. Colgate, 250
U. S. 800; United States v. A.
8chrader's Som, Inc., March 1,
1920, 252 U. S. 85.

18. “The first count of the
complaint falls to show any un-
falr method of competition prac-
ticed by respondents and the
order based thereon was im-
provident.” McReynolds, J., af-
firming decision of lower court,
In Federal Trade Commission v.
Gratz, June 7, 1920, 253 U. S,
421, 428, 40 Sup. Ct. 572, 575.
(See case also in Vol. IT of
Commission’s Decisions, p. 564
at p. 570, or in 1920 “Acts from
which the Comimisslon,” etc., p.
98 at p. 104.)

Brandels, J., dissenting, at pp.
438441, (See case also in Vol
IT of Commission's Decisions, p.
564 at pp. 576-578, or in 1920

“Acts From Which the Commis-

slon,” etc., p. 98 at pp. 110-112.)

19. “ It is obvious that the im-
position of such a condition
[that the purchaser of ties must
also purchase bagging] is not
necessarily and universally an
unfair method, but that it may
be such under some circum-
stances is equally clear, Under
the usual conditions of competi-
tive trade the practice might be
wholly unobjectionable. But
the history of combinations has
shown that what one may do
with impunity may have intol-
erable results when done by sev-
eral in cooperation. Similarly
what approximately equal indi-
vidual traders may do in hon-
orable rivalry may result in
grave injustice and public in-
Jury if done by a great corpora-
tion in a particular field of busli-
ness which it is able to domi-
nate. In other words, a method
of competition falr among equals
may be very unfair if applied
where there s inequality of re-
sources, * * 7

20. ** The following facts found
by the Commission and which
the Circuit Court of Appeals
held were supported by sufliclent
evidence, show that the condl-
tions in the cotton, tle, and bag-
ging trade were in 1918 such
that the Federal Trade Commis-
sion could reasonably find that
the tying clause here in question
was an unfair method of compe-
tition, * * * By virtue of
thelr selling agency for the Car-
negie Co., Warren, Jones &
Gratz held a dominating and
controlling position in the sale
and distribution of cotton ties
in the entire cotton-growing sec-
tion of the country and thereby
it was in a position to force
would-be purchasers of tles to
also buy from them bagging
manufactured by the American
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Manufacturing Co. A great
many merchants, jobbers, and
dealers in bagglng and tles
throughout the cotton-growing
States were many times unable
to procure tles fron any other
firm than Warren, Jones &
Gratz, In many instances War-
ren, Jones & Gratz refused to
sell tles unless the purchaser
would also buy from them a cor-
responding amount of bagging,
and such purchasers were often-
times compelled to buy from
them bagging manufactured by
the Amerlcan Manutacturing Co.
in order to procure a sufficient
supply of steel tles.

21. “These are conditions
closely resembling those under
which ¢ full line forcing,’ ¢ exclu-
sive deallng requirements,” or
¢ shutting off materials, supplies,
or machines from competi-
tors'—well-known methods of
competition—have been held to
be unfalr when practiced by
concerns holding a preponderant
position in the trade.”

~——— MISRRANDING OB MISLABEL-
ING—QUALITY OR COMTOSITION—
NONDECEPTION OF TRADE.

22, Where a corporation en-
Faged in the manufacture and
rale of knit underwear, in com-
petition with manufacturers
and importers of underwear
composed wholly of wool, and
also with manufacturers and
importers of underwear com-
posed partly of cotton, who
either correctly branded and
lubeled tlelr underwear with
reference to composition or
failed to brand and label the
same at all in that respect;
branded, labeled, advertised
and sold certaln lines of its

underwear not composed wholly
of wool, but the fabric of which,
due to its manufacture from
“wool-spun” yarns composed
of cotton and wool, was sofl
and woolly, as “Men's Natural
Merino Shirts,” *“Men's Gray
Wool Shirts,” *Men’s Natural
Worsted Shirts,” * Australian
Wool Shirts,” and “ Men's Nat-
ural Wool Shirts,” and thereby
mialed a substantial part of the
purchasing public into belleving
that such goods were all wool,
and also tended to encourage
and aid representations to con-
sumers to that effect by ignorant
or unscrupulous retailers and
sales people; but where, in the
opinion of the court, “ the labels
were thoroughly established
and understood In the trade.
There was no passing off of the
petitioner's goods for those of
another manufacturer, There
was no combination in restraint
of trade nor any attempt to
establish a monopoly.” Held,
That such mishranding and mis-
labeling, wunder the circum-
stances set forth, did not con-
stitute an unfair method of com-
petition. Winsted Hosiery Co.
v. Federal Trade Commission,
April 13, 1921, 272 Fed., 957.
(Reversing Commission’s order
In2F T.0.202and 3 F. T. C.
189. See case in this volume,
p. 618 ot p. 621.)

—— RESALE PRICE MAINTENANCE,

See also post, pars. 83-00.

23. Where it appeared, among
other things, that respondent
adopted a resale price mainte-
nance policy by advising those
with whom it dealt, that it
would not sell to any one fail-
ing to observe the resale prices
suggested by it, or to any dealer
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in 1ts chain of distribution sell-
Ing to a distributor failing to
observe suggested resale prices,
but where it did not appear that
there were any express con-
tracts between the respondent
and any of its distributors:
Held, in Beechnut Packing Co.
V. Federal Trade Commission,
February 28, 1920, 264 Fed. 883
(see case also in Vol. II of
Commission's Decisions, pp.
556-564, or fn 1920 “ Acts from
which the Commission,” ete., pp.
00-08), reversing the Commis-
Slon's order in the Reechnut
Packing Co. case, 1 F. T. C. 516,
that the Commission's conclu-
slons that the methods of com-
Detition in the case In question
Were unfair, could not be sus-
tained in the face of the duci-
slon In United States v. Col-
yate Co., 250 U. 8. 300.*

——~TYIN@ AND EXCLUSIVE CON-
TRACIS OR LEASES.

24. Where u corporation en-
gaged in the publication, distri-
bution, and sale of periodicals
entered into contracts with a
large number of established
Wwholesale dealers, and with
Other dealers who subsequently
became wholesalers, constituting
In most instances the principal
and most cofficient and, in
Numerous cases, the only me-
dium for the distribution of
Buch publlcations, whereby such
dealers were bound not to, and
ald not, “act as agent for or
8upply at wholesale rates any
Perlodicals other than those
bublished” by the corporation
Without the written consent of
8uch corporation, which consent
was uniformly refused as to
tertain Immediate competitors,
and thus prevented competitors
from utllizing established chan-

—

nels for the distribution and
sale of their periodicals; but
where, in the opinion of the
court, “the case did not turn
on this restricted phase which,
in our judgment, totally ignores
the real situation, and makes
no finding on those facts which
are really determinative of the
question whether the compe-
titlon of the Curtis Company
was unfalr business competi-
tion. That real situation, as
we have seen from the uncon-
tradicted proof, among other
features, consists of, first, the
creation, through years, with
great effort and large expense,
of the Curtis Company’s school-
boy selling organization; sec-
cnd, that the district distribut-.
ing agents constitute the con-
trol, morale, recruiting, and
existence of the schoolboy sell-
ing organization; third, the
efforts of two competitors to
appropriate that selling agency
to themselves, with the undis-
puted consequence of undermin-
ing its mornle and destroying
Ita efficlency; and, lastly, that
the purpose of the Curtis Com-
pany in putting in its contract
the clauses objected to was not
to interfere with commerce or
with the circulation of the 400
magazines, but solely to thwart
the unfair plan of 2 unfair com-
petitors, who sought to under-
mine the undivided loyalty of
the Curtis distributing district
agents, and through them dis-
rupting the Curtis schoolboy
organizations,” the court further
finding that the corporation,
“In building up this boy selling
organization through the dls-
tributing district agents, was
not throttling or indeed dealing
with the ordinary channels of
commerce, but was enlarging

* But see United States ¥. Schrader’s Son, Ino., Mar. 1, 1820, 262 U. 8,
85, distinguishing Colgate ecamg from Dr, Mfles's Medical Co, case.
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the sphere of commerce by en-

listing In its service the selling

power of schoolboys, who, but
for this organization, would not
only not have taken part in
present commerce, but who
would have missed the commer-
clal training the Curtls Com-
pany alone gave them for
future commerce,” and that

“there is no proof in this

record that any harm has been

done in the past by the business
methods followed by the Curtis

Company, nor is there any proof

that commerce has been in any

way throttled thereby.” Held,

That the use of such contracts,

under the circumstances sect

forth, did not constitute an un-
falr method of competition.

Curtis Publishing Co. v. Federal

Trade Commission, March 2,

1921, 270 Fed. 881, 911, 912, 914,

(Reversing Commission’s order

fn 2, F, T. C. 20. See case in

this volume, p. 579 at pp. 613,

614, 615, 617.)

25. Where a corporation com-
petitively engaged In refining
crude petroleum, buying and
selling gasoline, and in trans-
porting and marketing such
products, and also engaged in
leasing pumps, tanks, and other
equipment for the storage and
handling of petroleum products
in competition with manufac-
turers and sellers of such equip-
ment, to its retail customers, of
whom relatively very few re-
quired more than a single
pump outfit in the conduct of
thelr business; leased to such
retailers pumps, tanks, and
equipment at & nominal rental,
not affording it a reasonable
profit on Its investment, upon
the condition that they should

use the same only for the pur-
pose of storing and handling its
products, a practice not fol-
lowed by many competitors,
having for its purpose the fur-
therance of the corporation’s
petroleum business, and result-
ing In loss of customers by com-
petitors; but where, in the opin-
fon of the court, competition
between the distributors or
loaners was very keen, the prac-
tice was extremely advantage-
ous to the public, and was re-
garded by many distributors as
a profitable form of advertising
and of keeping before the con-
suming publie thelr trade-mark,
borne by the equipment leased
or loaned by them, the court ob-
serving in this connection that
the distribution of another
manufacturer's product there- -
from would be dishonest: Held,
That the use of such leases,
under the circumstances set
forth, did not constitute an un-
falr method of competition.
Standard Oil Co. of New York
v, Federal Trade Commission,
May 11, 1921, 273 Fed. 478.
(For order similar to that re-
versed, see 2 F. T. C. 340 at 356.
See case in this volume, p. 622
at pp. 625-627.)

CONSTITUTIONALITY —AS ATTEMPT-

ING TO REGULATE INTRA AS WELL
A8 INTERSTATE COMMERCE,

See post, pars. 28, 29,

= AS COMBINING OR DELEGATING
LEGISLATIVE, EXECUTIVE, AND
JUDICIAL POWERS,

20. “But such a construction
of section 5§ [one not construing
the words ‘unfair methods of
competition’ to embrace no
more than acts which, on Sep-
tember 26, 1914, when Congress
spoke, were identifiable as acts
of unfair trade then con-
demned by the cornmon law as
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expressed in prior cases} ac-
cording to petitioner’s urge,
brings about an unconstitutional
delegation of legislative and
Judicial power to the Commis-
slon, Grants of similar au-
thority to administrative of-
ficers and bodies have not been
found repugnant to the Consti-
tution. [Citing cases.]

27, “With the Increasing
complexity of human activities
many situations arise where
governmental control can be se-
cured only by the ‘board’ or
‘commission’ form of legisla-
tion. In such instances Con-
gress declares the publle
policy, fixes the general prin-
ciples that are to control, and
charges the administrative body
with the duty of ascertainlng
within particular flelds from
time to time the facts which
bring into play the principles
established by Congress.
Though the action of the Com-
mission in finding the facts and
declaring them to be specific of-
fenses of the character em-
braced within the general defi-
nition by Congress may be
deemed to be quasi legislative,
it 1s only so in the sense that it
coniverts the actual legislation
from a static into a dynamle
condition. But the converter 18
not the electrieity. And
though the action of the Com-
mission in ordering desistance
may be counted quasi judicial
on account of its form, with
respect to power it is not ju-
dicfal, because a judicial deter-
mination is only that which is
embodied in a Judgment or de-
cree of a court and enforce-
able by execution or other writ
of the court” DBaker, J., in
8ears Roebuck & Co. v. Federal
Trade Commission, April 29,
1919, 258 Fed. 307, 311. (See
case also in Vol. IT of Commis-

slon’s Decisions, p. 538 at p,
542, or In 1920 “Acts from which
the Commisslon,” ete., p. 70 at
p. 76.)

28. “The complainants aver
that sections 5, 6, 9, and 10 of
the act creating the Commis-
sion are unconstitutional and
void, (@) because beyond the
powers vested in Congress by
the Constitution; (b) because
they delegate to the Commig-
sion legislative authority, in vio-
lation of Articles I and III and
Amendment X of the Constity-
tion; (¢) because the Commis-
sion is empowered to define and
determine what shall constitute
‘unfair method of competition
In commerce’; (d) because the
act attempts to regulate intra
as well as inter state commerce;
and (e) because the order and
proceedings sought to be en-
Joined discriminates between
persons engaged in the same
line of business and takes away
the property of one without due
process of law and without Just
compensation in violation of the
fifth, sixth, ninth, and tenth
amendments of the Constitu-
tion without molesting the other,
and for other alleged grievances
more particularly and specific-
ally set up in the bill of the
complainants,”

20, “The contention that the
act of Congress is unconstitu-
tional for %ny of the reasons
specifiod is without merit, as it
is manifestly within the power
of Congress to leg.slate gener-
ally in respect to the burdens
that may or may not be imposed
upon foreign and interstate com-
merce, and it is also within its
power to declare what would be
fair and what unfalr methods
and dealings In relation thereto,
and how the same sghould be
ascertained and determined.
The Commission is given full
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power and authority to investi-
gate, make findings of fact, and
render its judgment and order
in relation thereto, and before
the same 1is carried Into effect
the Jjudgment of the circuit
court of appeals, the second
highest court under the Govern-
ment, is to be sought by the
Commission to enforce its
order, and any party required
by such order to cease and de-
sist from using such method ot
competitlon may obtain a review
of such order in the clircuit
court of appeals by filing its
written petition praying there-
for, * * *" T C. Hurst &
Son v. Federal Trade Commis-
gion, October 2, 1920, 208 Ifed.
874, 875-877. (See case in this
volume, p. 565 at pp. 567, 569.)

80. “The constitutionality of
the act {s assalled, first, as
assuming ‘to combine legisla-
tive, executive, and judicial
powers and functions and to
confer them upon one and the
same administrative body, con-
trary to Artlcles I, II, and III
of the Constitution, and because
it assumes to authorize the Com-
mission, which 18 ostensibly an
administrative body, to deprive
persons of their property with-
out due process of law, contrary
to the fifth amendment of the
Constitution.!

31, “This proposition is to our
minds without merit. Congress
plainly has power to declare un-
fair methods of competition un-
lawful and to require that their
practice cease, This Congress
has done by the act in question,
It with equal clearness has the
power to authorize an adminis-
trative commission to determine

(a) the question what methods
of competitlon the given trader
employs, and (b) provisionally,
the mixed question of law and
fact whether such methods are
unfair, These questions being
determined against the trader,
the administratlve requirement
to cease and desist, prescribed
by Congress, follows, as a matter
of course, but only provisionally.
The Commission’s determination
of these questions is not final.
Not only does the statute give a
right of review thereon upon
application by an aggrieved
trader to a circuit court of ap-
peals of the United States, but
the Commission’s order 1s not
enforceable by the Commission
but only by order of court.
[Citing Federal Trade Commis-
sion v. Gratz, 253 U. S. 421.]
32. * Throughout the proceed-
ings, not only before the Com-
mission but before the court, the
trader 138 given the right and op-
portunity to be heard. The act
delegates to the Commission no
Judicial powers, nor does it, in
our opinion, confer invalld ex-
ecutive or administrative au-
thority. [Citing cases.] The
criticism that the statute makes
the Comimnission both judge and
prosecutor is too unsubstantial
to justify discussion, The con-
stitutionality of the act, against
objections similar to those pre-
sented here, has recently been
sustained by the Circuit Court
of Appeals of the Seventh Cir-
cuit in a considered and persua-
slve opinion. Sears, Roebuck &
Co, v. Federal Trade Commis-
gion, 258 Fed., 307. [See case
also In Vol. IT of Commission’s
Decisions, at p. 536, or in 1920
“Acts from which the Commis-
sion,” ete., at p. 70.] None of
the petitioner’s citations con-
taln, in our opinion, anything
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necessarlly opposed thereto.
¢ = " Nat'l. Harness Mfr's.
Asg'n. v. Federal Trade Commigs-
&ion, December 7, 1920, 268 Fed.
705, 707. (See case in this vol-
ume, p. 570 at pp. 573, 574.)

——A8 VIOLATING DUE PROCESS
AND JUST COMPEXSATION PROVI-
SIONS.

See ante, pars, 26-32.
~——— INDEFINITENESS.

83. “ The petitloner urges that
the decclaration of section 5
must be held vold for indefinite-
ness unless the words ‘unfair
methods «f competition’ be con-
strued to embrace no more than
acts which, on September 286,
1914, when Congress spoke, were
identifiable as acts of unfair
trade then condemned by the
common law as expressed in
prior cases. But the phrase is
no more indefinite than ‘due
process of law,’ * * * If the
expression ‘unfalr methods of
competition® s too uncertain
for use, then under the same
condemnation would fall the in-
numerable statutes which pred-
icate rights and prohibitions
upon ‘unsound mind,’ ‘undue
influence,’ ¢ unfaithfulness,’ * un-
fair use,’ ‘unfit for cultivation,’
‘ unreasonable rate,’ ‘ unjust dis-
crimination,’ and the like. This
statute is remedial, and orders
to desist are civil; but even in
criminal law convictions are up-
held on statutory prohibitions
of ‘ rebates or concessions’ or of
‘schemes to defraud,’ without
any schedule of acts or specific
definition of forbidden conduct,
thus leaving the courts free to
condemn new and ingenious
ways that were unknown when
the statutes were enacted. Why?
Because the general idens of
¢ dishonesty ' and ‘fraud’ are so

well, widely, and uniformly un-
derstood that the general term
‘rebates or concessions’ and
*schemes to defraud’ are suf-
ficlently accurate measures of
conduct.” Baker, J, In Sears,
Roebuck & Co. v, Federal Trade
Commission, April 29, 1919, 258
Fed. 307, 810, 311, (See case
also in Vol. IT of Commission’s
Decisions, p, 538 at p. 541, or in

» 1920 “Acts from which the Com-

mission,” ete., p. 70 at p. 75.)
DAMAGES.

34. “In view of what has ap-
peared, the criticism of lack of
Jublie injury is without force.
The suggestion that no damage
has been shown, even if true in
fact, 13 answered by the con-
sideration that the remedy
afforded by the statute is pre-
ventive, not compensatory.”
National Harness Mnfrs. Assa'n.
v. Federal Trade Commission,
December 7, 1920, 268 Fed. 705,
712. (See case In this volume,
p. 570 at p. 579.)

INJUNCTIONS TO RESTRAIN CONMIS-

SION FROM PROCEEDING — DIS-
TRICT COURTS.

35. Held In T. 0. Hurst & Son
v. Federal Trade Commission,
October 2, 1920, 268 Fed. 874,
that the district court would not
restrain the Commission from
proceeding agalnst the petitioner
in said case and the respondent
in a proceeding before it, in
which it had charged saild re-
spondent with a violation of sec-
tion 5, on the alleged grounds
that the Act was unconstitu-
tlonal.

The court stated in'part (see
p. 878 of the report and this
volume, p. 565 at pp. 5G9, 570) 2

36. “* * * The jurisdic-
tion of the circuit court of ap-
peals to enforce, set aside, or
modify orders of the Commis
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sion 1s exclusive. In all of the
proceedings, whether before the
Commission or the court, the
amplest provision 1s made for
notice to and full hearing of all
parties Interested, and for this
court, for any of the reasons
urged, to anticipate by injunc-
tion the action of the Commis-
gion and the Judgment of the
court charged under the law
with the review thereof, would
be clearly an usurpation of
authority.

87. #« * * While undoubt-
edly the relief songht may some-
times be afforded by injunction,
still it does not seem to the
court the proper remedy here,
where the enforcement of the
order sought to be enjoined is
exclusively within the jurisdic-
tion of the circuit court of ap-
peals. Wilson v. Lambert, 168
U. 8. 611, 618. From this court's
action, as well in refusing as
granting an injunction (Judicial
Code, sec. 129), an appeal lies
direct to that court, and it, or a
judge thereof, would doubtless
stay proceedings sought to be
enjoined, where the appeal was
from an order refusing an in-
junction, if in the judgment of
the court such action should be
necessary to meet the ends of
Justice.”

=~ INTERLOCUTORY ORDERS,

88. In complaint No. 29, Fed-
eral Trade Commission v. The
Nulomoline Co. (see 1 F. T, C,
400), the United States Circuit
Court of Appeals of the Second
Circult, sitting in New York
City, refused on August 16, 1918
(see memorandum decision in
254 Fed. 088), to interfere with

the Commission In the taking
of testimony. Respondent had
contended that the Commission
was undertaking to pass upon
the valldity of a patent which
under the law the Commission
had no right to do. The court,
however, declded the order of
the Commission requiring the
taking of testimony was {nter-
locutory and for this reason re-
fused to interfere.

INTERSTATE COMMERCE é¢—CON-
TRACTS OF DOMESTIC CONCERNS
RECEIYING SUBJECT MATTER
THROUGH INTERSTATE COMMERCE.
89. *Federal Trade Commis-

sion and Clayton Acts have no

application to a contract be-
tween a domestic oil company
and a domestic partnership en-
gaged In the garage business,”
under the terms of which the ofl
company lent the partnership u
gasoline pump in consideration,
among other things, of the latter
agreeing not to use said pump
for any other product than the
lender's, “claimed by the ga-
rage partners, when sued under
it, to have been against public
policy and in restraint of trade,
though the gasoline involved was
brought to plaintiff oil com-
pany’'s place of business by In-
terstate commerce.” (Quota-
tion from syllabus.) Quincy

0il Co. v. Sylvester, March 7,

1921, 180 N. E. 217 (Mass.).

~—— SALES INITIATED AND CONSUM-

MATED INTRASTATE BY FOREIGN
CONCERN.

" 40, Where * it appeared from
the testimony that the respond-
ent transported the bread in
question In i{ts own wagons from
Fall River, Mass., to Tiverton
and Stone Dridge, R. I, thelr
wagons calling at the retall
stores {n those places and their

4On Interstate commerce, see alag aanotations to Claytom Act, pars.

47-81, pp. 497-409.
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drivers then and there selling the
respondent’s bread to such store-
keepers as wanted to buy, and
then and there delivering ad-
ditional bread gratis to the pur-
chasers,” held, on basis of de-
cislon {in Wagner v. City of Cov-
ington, December 8, 1919, 251
U. 8. 95, that interstate com-
merce was not involved, and
that the Commission, therefore,
had no jurisdiction to hold un-
fair the giving of bread gratis
under the circumstances con-
cerned. Ward Baking Co.v. Fed-
eral Trade Commission, Feb-
ruary 26, 1920, 264 Fed. 330
(see case also in Vol. II of Com-
mission’s Decisions at pp. 550-
552, or In 1920 “Acts from which
the Commission,” etc., at pp.
84-86), reversing Commission’s
order in 1 F. T. C. 388.

The court stated at page 331
(see Vol, II of Commission's
Decisions, p. 551, or 1920 * Acts
from which the Commission,”
etc., at p. 85) ¢

41, “ Doubtless bread eold In
Massachusetts to be delivered to
the purchaser in Rhode Island
would be Interstate commerce,
but that is not this case, More-
over, the commission i3 not find-
ing the act of transportation
from Massachusetts to Rhode
Island unfalr, but the method
of local sales made In Rhode
Island. If the respondent had
its own stores in Rhode Island
and carried to them from Mas-
sachusetts bread to be there sold,
this method of selling could not
be considered Interstate com-
merce.”

—— TRADE ASSOCIATIONS.

-42, “ The contention that the
Harness Manufacturers’ Associ-
ation {3 not engaged in com-
merce s answered by the con-
sideration, first, that many of

clusion of law.

its members are so engaged,
and, second, that interstate com-
merce i3 claimed to have been
directly affected by the alleged
unfair methods of competition,
Loewe v. Lawlor, supra [208
U. 8. 274] ; Eastern States Lum-
ber Co. v. nited States, supra
[234 U. 8. 600]; Nash v. United
States, 229 U, 8, 378, 379.”
Nat'l ITarncss MAfrs. Ass'm. v,
Iederal Trade Commission, De-
cember 7, 1920, 208 Ted. 705,
709. (See case in this volume,
p. 570 at pp. 575, 576.)

——UNFAIR METHODS DIRECTLY

AFFECTING.

48. “The contention that the
Harness Manufacturers’ Associ-
ation is not engaged in com-
merce is answered by the con-
sideration * * #* that inter-
state commerce is claimed to
have been directly affected by
the alleged unfair methods of
competition, Loewe v. Lawlor,
supra [208 U, 8. 274]; Eastern
States Lumber Co, v. United
States, supre [234 U. S. €00];
Nash v. United States, 229 U.
S. 873, 879." Nat'l INarness
Mfrs. Ass'n. v. Federal Trade
Commission, December 7, 1920,
268 Fed. 705, 709. (See case in
this volume, p. 570 at pp. 675,
§76.)

JUDICIAL REYIEW—IN G€ENERAL,

44. * Whatever may be the
exact meaning or extreme scope
of the still novel phrase *un-
fair method of competition,” it
i3 settled that it is for the
courts and not the Commission
to determine as matter of law
what is and what is not in-
cluded in the phrase. (Federal,
Eto.,, Commission v. Gratz, 253
U. S. 421.) And this rule is
not avoided by stating as a find-
ing of fact what is & mere con-
New Jersey,

463



464

ACTS ADMINISTERED BY COMMISSION,

ANNOTATIONS, SEC. §—Continued,

JUDICIAL REVIEW—IN GENERAL—

Continued.
Ete., Co. v. Trade Commission,
264 Fed. 509.” Standard O{l
Co. of New York v. Federal
Trade Commission, May 11,
1621, 273 Fed. 478, 481. (See
case in thig volume, p. 622 at
p. 626.)

- COUBT'S POWERS,

45, % * ¢ while Congress
has enacted, * * * ‘that un-
fair methods of competition in
commerce are declared unlaw-
ful, it has not defined unfair
competition, or specified what
shall constitute unfair competl-
tion. From this absence of defl-
nition, it is reasonable to infer
that it was in the mind of Con-
gress that, as unfalr competi-
tion had long been a subject of
Judiclal scrutiny, determination,
and was fnvolved in remedial
suits at law for damages and of
injunctive suits in equity, to
prevent continuance, the deflni-
tion and ascertainment of what
constituted unfair competition
was a legal question which the
law could determine, Indeed, in
the nature of things, it was im-
possible to describe and define
in advance just what consti-
tuted unfair competition, and in
the final analysis it became a
question of law, after the facts
were ascertained, whether such
facts constitute unfalr competl-
tion In business, for the test of
fairness, as of fraud, is the ap-
plication by the law of moral
standards to the actions of
men.”

46. “While it was the exclu-
sive right of a jury In = case at
law to find the facts in any
glven case, it still remained the
duty of the trial judge, before
entering judgment, to declde
whether from those facts the in-

Jury of unfair competition in
business could be lawfully in-
ferred. So, also, when the case
was in equity, while it was the
province of the judge to find the
facts, it also was his duty, and
as well the duty of a revicwing
court, to decide whether, upon
those facts so found, the Injury
of unfair competition in busli-
ness existed. Presumably, with
this recognized existing Jurls-
diction of Iederal courts over
cases of unfalr business compe-
tition in mind, Congress passed
the Trade Commission Act,
* B '."

47. “ Such, then, being the
existing and by the act un-
changed jurisdiction of such
courts In reference to questions
of unfalr competition between
business competitors generally,
and that jurisdiction being ex-
ercised on well-established legal
principles, it follows that, when
Congress Invoked an exercise of
supervisory power on the part
of such courts over the action of
the Trade Commission, and
enacted that this supervisory
power should be exercised be-
fore the orders of the Trade
Commission could be enforced,
it would seem to follow that the
supervisory powers which the
court was meant and intended
to exercise were the usual pow-
ers exercised in the usual way
by those courts when exercising
thelr power to review, and,
while the act provided that the
findings of fact made by the
Commission were final and con-
clusive, it still remaincd the
duty of the supervising court to
determine the same legal ques-
tions which a supervising court
had in reviewing actions of the
trial court, namely, whether
under all the facts found by the
Trade Commission a case of un-
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fair business competition was

established * =* +*

48. “To our mind, the situa-
tlon is wholly different from that
of the Interstate Commerce Com-
mission. There the basic gques-
tlon is the fixatlon of rates,
which 18 a questlon of business
discretion, and in no sense &
legal, judicial, or moral one.
Manifestly, Congress did mot
ean to confer upon the Trade
Commission the power to grant
injunctions in cases of business
Competition, where courts would
not be justified in granting in-
Junctions. Indeed, when Con-
gress, in invoking such review-
Ing and supervisory power, said
‘the court * * * shall have
Jurisdiction of the proceeding
and of the question determined
therein, and shall have power to
make and enter upon the plead-
tnga, testimony, and procecdings
set forth in such transcript, a
decree affirming, modifying, or
setting aside the order of the
Commission,’ it was using lan-
guage which aptly described the
customary  jurisdiction and
DPower theretofore exerclised by
clreult courts of appeals in re-
Viewing cases of alleged unfair
business eompetition” Curtis
Publishing Co. v. Federal Trade
Commission, March 2, 1921, 270
Fed, 881, 908, 909. (See case in
this volume, p. 579 at pp. 610~
612,)

“——EFFECT OF COURT DECISION
PASSIX@ OX PRACTICE IN PRI
VATE LITIGATION.

40, “Of course, the decree in
that case [referring to adjudl-
cation involving the same pri-
Vate partles and same general
Bubject matter], where private
Fights only are concerned, binds
only the parties, and can in no
Way affect the jurisdiction of
the Trade Commission; but the
Tact that while the business re-

74636—22——30

lations of these partles were
under review by the Commis-
sion one of the parties invoked,
as it had a right to do, the juris-
diction of a court in equity and
sought to enjoin such alleged
unfair competition, and that
court, after hearing, held that
the defendant’s business opera-
tions did not constitute unfair
competition, but, on the con-
trary, the complainant’s actions
did, and the Trade Commis-
slon thereafter, upon similar
facts shown to it, held the Cur-
tis Company was guilty of un-
falr competition in business,
the mere existence of such an
anomalous and contradictory
holding of legal conclusion upon
the same general facts in and of
itself suggests that, in the exer-
clse of our reviewing, supervi-
sory, Jurisdiction, it is for us to
decide whether the legal ques-
tion before the Trade Commis-
sion was rightly decided by fit,
and In deciding that question
we may give due consideration
to the reasoning and opinion of
the court referred to, with a
view to avoiding conflicting
holdings wunder substantlally
slmilar states of fact.” Curtis
Pudlishing Co. v. Federal Trade
Commission, March 2, 1921, 270
Fed, 881, 910, 011. (See case in
this volume, p. 579 at pp. 612,
613.)
——— SUBSTANTIAL DOUBT.

B0. * Injunction is so drastie
and prohibitive a remedy, its
issuznce by a court of equity so
carefully safeguarded, that to
have substantial question of the
wisdom of such issue often suf-
flces to withhold. To doubt is
to decide, and this well-founded
principle of equity in ftself
would lead a court of original
Jurisdiction to deny the strong
arm of injunctive relief, * * *”
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Curtis Publishing Co. v, Federa}l
Trade Commission, March 2,
1921, 270 Fed., 881, 914. (See
case in this volume, p. 579 at
p. 617.)

—— TENDENCIES OF PRACTICES,

51, “* * »* A tendency is
an inference from proven facts,
and an inference from the facts
as found by the Commission is
a question of law for the court.
*« » o gtandard Oil Co.
of New York v. Federal Trade
Commission, May 11, 1921, 273
Fed. 478, 482, (See case in thig
volume, p. 622 at p. 627.)

PLEADING.

52. “If, when liberally con-
strued, the complaint is plainly

insufficient to show unfair com-

petition within the proper
meaning of these words, there
is no foundation for an order
to desist—the thing which may
be prohibited 13 the method of
competition specified In the
complaint. Such an order
should follow the complalnt;
otherwise it is improvident and,
when challenged, will be an-
nulled by the court.

53. “The complaint contalns
no Intimation that Warren,
Jones & Gratz did not properly
cbtain their ties and bagging as
merchants usually do; the
amount controlled by them is
not stated; nor Is it alleged
that they held a monopoly of
e[ther tles or bagging or had
ablility, purpose, or Intent fto
acquire one, So far as ap-
pears, acting Independently,
they undertook to sell their law-
fully acquired property in the
ordinary course, without de-
ception, misrepresentation, or

oppression, and at fair prices,
to purchasers willing to take it
upon terms openly announced.

54. *“ Nothing is alleged which
would Justify the conclusion
that the public suffered injury
or that competitors had reason-
able ground for complaint.
* ® ]

55. “The first count of the
complaint falls to show any un-
fair method of competition
practiced by respondents and
the order based thereon was im-
provident,” McReynolds, J., in
Federal Trade Commisgion v.
Qratz, June 7, 1920, 253 U, S.
421, 427-429, 40 Sup. Ct. 572,
674, 575. (See case also in Vol.
IT of Commission’s Decisions, p.
564 at pp. 569, 5§70, or In 1920
“ Acts from which the Commis-
slon,” ete., p. 98 at pp. 103, 104.
On same subject see also an-
notatlons to Clayton Act, pars.
52-53, p. 409.)

SCOPE IN GENEBAL,

See also ante, par. T,

56. “ On the face of this stat-
ute the legislative intent i3 ap-
parent. Commissioners are not
required to aver and prove that
any competitor has been dam-
aged or that any purchaser has
been decelved. The commission-
ers, representing the Government
as parens patriae, are to exercise
thelr common sgense, as in-
formed by thelr knowledge of
the general idea of unfair trade
at common law, and stop all
those trade practices that have
a capacity or a tendency to in-
Jure competitors directly or
through deception of purchas-
ers, quite Irrespective of
whether the specific practices
in question have yet been de-
nounced in common-law cases.
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But the restralning order of the
commissioners is merely pro-
_Visional. The trader is entitled
to his day in court, and then
the same principles and tests
that have been applied under
the common law or under stat-
utes of the kind hereinbefore
recited, are expected by Con-
gress to control.” Baker, J,, in
Sears Roebuck & Co. v. Fed-
eral Trade Commission, April
29, 1919, 258 Fed. 307, 311. (See
case also in Vol. IT of Commis-
sion's Decislons, p. 536 at p. 541,
or in 1920 “ Acts from which
the Cominission,” etc., p. 70 at
p. 75.) .

57, “ It seems to use that un-
fair methods of competition be-
tween individuals are not con-
templated by the Act. Congress
could not have intended to sub-
mit to the determination of the
Commission such questions as
whether a person, partnership,
or corporation had treated or
bribed the employees of a com-
petitor for the purpose of in-
ducing them to betray their em-
ployer. We think the unfair
mehods, though not restricted
to such as violate the Antitrust
Acts, must be at least such as
are uynfair to the public gener-
ally, It seems to us that sec-
tion 5 13 intended to provide a
method of preventing practlces
unfair to the general public, and
very particularly such as if not
prevented will grow so large as
to lessen competition and create
monopolics In violation of the
Antitrust Acts. Such a prelimi-
nary inquiry and determination
constitutes a most important
supplement In carrying on the
public pollcy which those
actg are Intended to vindicate.
* s

58. “ No authority is given to
any individual to present his
grievances and the Commission

is to interpose only in the inter-
est of the public, * * *

59. “ Counsel for the Commis-
slon calls our attention to the
opinion of the Circuit Court of
Appeals for the Seventh Cir-
cult, not yet reported, Sears,
Roebuck & Co., petitioners,
against Federal Trade Commis-
sion, respondent. [258 Fed. 307.
See case also in Vol. II of Com-
mission’s Decisions, p. 536, or in
1920 *“ Acts from which the
Commission,” etc., at p. 70.]
The practice there prohlblted as
unfair was extensive advertising
contalning false and misleading
statements calculated to deceive
all purchasers and to discredit
all competitors. It wasclearly a
method unfair to the public gen-
erally.”
Trade Commission v. Gratz, May
14, 1919, 258 IFed. 814, 816, 317,
(See case also in Vol. II of Com-
mission’s Declsions, p. 543 at pp.
548, 549, or In 1920 “Acts from
which the Commlission,” etec.,
p. 79 at pp. 82, 83.)

60. *“In my opinfon, Congress
had in mind, in this legislation,
the prevention of acts which
amount to unfair competition at
thelr very Inception. In this
manner the antitrust law was
supplemented. To make suc-
cessful either a criminal prose-
cution or other liabllity under
the Sherman Act, It 15 necessary
to find that a trust or monopoly
s created which restralns trade.
One act which may be an act
of unfair competition may, of
itself, restrain trade and may do
damage to a complainant. The
Federal Trade Commission Act
wag intended to reach such an
unfair business method where
the antiturst law could not do
go. Of course, if all unfalr acts
were dealt with by the Federal
Trade Commission, there would
be no monopoly or trust created.

Ward, J, in Federal '
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It was intended by section 5 of
the Act to prevent practices or
methods of business unfair to
the publie which, {f not pre-
vented, would grow and create
monopolies, and thus restrain
trade and lessen competition.”
Manton, J., concurring in Beech-
nut Packing Co. v. Federal
Trade Commisgston, February 28,
1920, 264 Fed. 885, 830. (See
case also In Vol. II of Commls-
sion’s Decisions, p. 556 at p. 562,
or in 1920 “Acts from which the
Commission,” ete, p. 90 at p.
96.)

61, “* ® * the Act under-
took to preserve competition
through supervisory action of
the Commission. The potency of
accomplished facts had already
been demonstrated. The task of
the Commission was to protect
competitive business from fur-
ther inroads by monopoly. It
was to be ever vigllant, If
it dlscovered that any business
concern had used any practice
which would be likely to result
in public injury—bhecause in its
nature it would tend to ald or
develop Into a restraint of
trade—the Commission wag dl-
rected to Intervene before any
act should be done or condition
arise violative of the Antitrust
Act. And it should do this by
filing a complaint with a view
to a thorough investigation ; and,
i need be, the issue of an order.
Its actlon was to be prophylac-
tle, Its purpose in respect to re-
straint of trade was preventive
of disensed conditlons, not
cure.”” DBrandels, J., dissenting
in Federal Trade Commission v.
Gratz, June 7, 1920, 253 U, 8.
421, 435, 40 Sup. Ct. 572, 577,
(See case also in Vol. 1T of Com-
misslon's Declsions, p. 504 at

p. 574, or in 1920 “Acts from
which the Commission,” ete,, p.
08 at p. 108.)

62. “ The reason assigned by
the circuit court of appeals for
80 holding [that the order of
the Commission must be set
aside, because the Commission
was ‘without authority to de-
termine the merits of specific
individual grievances'] was
that the evidence failed to show
that the practice complained of
(although acted on in individ-
ual cases by respondents) had
become their *general practice.
But the power of the Iederal
Trade Commission to prohibit
an unfalr method of competi-
tion found to have been used is
not limited to cases where the
practice had become general.
What section § declares unlaw-
ful i3 not unfair competition.
That had been unlawful before.
What that section made unlaw-
ful were ‘unfalr methods of
competition’; that is, the method
or means by which an unfair
end might be accomplished. The
Commission was directed to act,
it it had reason to believe that
an ‘unfair method of competl-
tion in commerce has been, or
i3 being used.! The purpose of
Congress was to prevent any un-
fair method which may have
been used by any concern in
competition fromm becoming its
general practice. It was only
by stopping its use before it be-
came a general practice, that
the apprehended effect of an un-
fair method in suppressing com-
petition by destroying rivals
could be averted.” DBrandels, J.,
dissenting in Federal Trade
Commission v, Qratz, June T,
1920, 253 U. S. 421, 441, 40 Sup.
Ct. 572, 579. (See case also In
Vol. IT of Commisslon’s Deci-
slons, p. 504 at pp. 578, 579, or
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in 1920 “ Acts from which the
Commission,” etc, p. 98 at pp.
112, 113.)

63. On appeal from a deci-
sion of the district court grant-
ing a motlon to dismiss a bill
filed by manufacturers of lino-
leum to enjoin defendant from
advertising, offering, and sell-
Ing as linoleum any product not
theretofore so known and under-
stood, on the ground that ‘“‘an
action for unfair competition
lies only when a property right
of the complainant has been in-
vaded, and the fact that a de-
fendant makes an article and
sclls it under a false name or
designation and thus decelves
the public does not give a right
of action to another, who makes
the genuine article so desig-
nated, where it Is not shown
that defendant has represented
or sold its product as that of
complainant " [quotation from
syllabus], the circuit court of
appeals in Armstrong Cork Co.
v. Ringwalt Linoleum Works,
April 4, 1917, 240 Fed. 1022,
reversed the lower court and re-
manded the case * with direc-
tlons to reinstate the bill, over-
rule the demurrer, without prej-
udice to raising the same ques-
tions on final hearing, and to
proceed to final hearing,” adding
that *in view of the possibility
of bringing such matters as are
here involved before Federal
Trade Commisgion, this order
1s made without prejudice to the
right of the partles while this
bill is pending to apply for re-
lief to that body, if it so de-
sires.,” (Which was done. See
findings and order in 1 F. T. C.
436.)

“THAT THE FINDINGS OF FACT, I¥

SUPPORTED BY TESTIMONY,SHALL
BE CONCLUSIVYE.”

64 ¢ * * * The findings
of fact by the Trade Commis-

slon we have quoted in full,
Those findings we accept as
established, and they are the
sole foundation on which the
order of the Commission is bot-
tomed. *‘From the foregoing
findings, the Commission con-
cludes,’ is its own statement.”
65. “ Now, it is very apparent
that, where the supervisory re-
view by the circuit court of ap-
peals, which Congress Invoked,
provided that that court ¢shall
have power to make and enter
upon the pleadings, testimony,
and proceedings set forth in
such transcript, a decree,’ it is
the province, and indeed the
duty, of the reviewing court, to
consider, not merely the findings
of the Commission, but the whole
record, the whole proofs, and
the whole proceeding, and to
say, first, whether in view of
ell the proofs, the limited facts
found by the Commission really
passed on the pertinent and de-
cisive "facts, and so warranted
an injunction; and, second, if
such limited facts do not reach
the merits, and do not alone
legally justify and warrant a
decree of unfair competition and
injunctive relief, then, since
Congress has enacted that the
circuit courts of appeals ‘shall
make and enter upon the plead-
ings, testimony and proceedings
set forth in such transcript, a
decree affirming, modifying, or
setting aside the order of the
Commilssion,’ i1t Is quite clear
that it 1s not only the province,
but the duty, of the circuit court
of appeals, and indeed the ex-
pressed purpose of Congresd
that such revlewlng court
should {tself examine the plead-
ings, the entire testimony and
proceedings, and upon such in-
clusive examination determine
whether the facts found by the
Commission and the proofs on

469
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ANNOTATIONS, SEC. §—Continued.

“THAT THE FINDINGS OF FACT, IF
SUPPORTED BY TESTIMONY, SHALL
BE CONFLUSIVE—Contlaued.

which the Commission made no
findings, and which the court, In
the abscnce of such finding, it-
self finds and determines,
legally established a case of un-
fair business competition by the
Curtis Company.”

66. ¢ * * * gccepting in
their entirety and finality all
facts found by the Commission,
but taking the whole record and
the proofs on which the Com-
mission has made no finding,
we are satisfled, as the statute
provides, ‘upon the pleadings,
testimony, and proceedings set
forth In the transcript, the
charge of unfair methods of
competition could not be legally
adjudged. If this was a case
where a trial court had sub-
mitted these proofs to a Jjury
from which to find a verdict of
unfalr business competition, s
reviewing court would be con-
stralned to set such verdict
aside as not bhaving testimony
to support it.” Curtis Publishing
Co. v. Federal Trade Commis-
gion, March 2, 1921, 270 Fed.
8§81, 9011, 912, 914, 915. (Sece
case In this volume, p. 5§79 at
pp. 613, 614, 617.)

UNINCORPORATED VOLUNTARY ASSO-
CIATION NXOT DIRECTLY ENGAGED
IN BUSINESRS—PROCEEDING
AGAINST.

67. “ By section b of the Fed-
eral Trade Commission Act the
Commission is given Jurisdic-
tion when it bas reason to be-
lieve that ‘any person, partner-
ship, or corporation has been or
1s using any unfalr methods of
competition In commerce, and it
it shall appear to the Commis-
slon that a proceeding by it in
respect thereof would be to the

interest of the publie” Section
4 of the act deflnes a corpora-
tion as ‘any company or asso-
ciation, incorporated or unin-
corporated * which either (g) Is
organized to carry on business
for profit and has shares of cap-
ital or capital stock, or (b) is
‘without shares of capital or
capital stock, except partner-
ships, which I8 organized to
carry on business for its own
profit or-that of its members.’
The Ilarness Manufacturers’
Assoclation is a voluntary, un-
Incorporated association and
thus without capital stock. It
is not Itself engaged in business.
Petitioner contends that it
therefore is not within the Act.
But this contention overlooks
the fact that the assoclation is
not the only one proceeded
agalnst; but that its officers and
the members of Its executive
committee, as well as its mem-
bership generally, are included
in the proceedings as parties
and made subject to the Com-
mission’s order. The language
of the Act affords no support
for the thought that individuals,
partnerships, and corporations
can escape restraint, under the
Act, from combining in the use
of unfair methods of competi-
tion, merely because they em-
ploy as a medium therefor an
unincorporated, voluntary asso-
clation, without capital and not
itself engaged in commercial
business. The order may be en-
forced by reaching the officers
and members, personally and in-
dlvidually. A voluntary assocl-
ation, having many members,
may be brought into court by
service on its officers aud such
of its members as are known
and can be conveniently reached,
sufliclent being served to repre-
sent all the diverse interests.”
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[Citing cases.] Nai#'l Harness 268 Fed. 705, 708, 709. (See
Mfrs. Ass'n v. Federal Trade case in this volume, p. 570 at
Commission, December 7, 1920, p. 575.)

Sec. 6. FURTHER POWERS.*
Seoc. 6. That the commission shall also have power—
(a) To gather and compile information concerning, comoiEier and

and to investigate from time to time the organization, tion: and to in

business, conduct, practices, and management of any cor- e b
poration engaged in commerce, excepting banks and com- bess ete. of cor,
mon carriers subject to the Act to regulate commerce, and %;‘n‘““:’;g,f""
its relation to other corporations and to individuals, asso-

ciations, and partnerships.

(b) To require, by general or special orders, corpora- 10 i an
tions engaged in commerce, excepting banks, and com- Igpors from cor:
mon carriers subject to the Act to regulate commerce, or E;::;.:,qﬂ,,fm
any class of them, or any of them, respectively, to file
with the commission in such form as the commission may
prescribe annual or special, or both annual and special,
reports or answers in writing to specific questions, fur-
nishing to the commission such information as it may
lequire as to the organization, business, conduct, prac-
tices, management, and relation to other corporations,
partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such re- , 8uch reporta to
ports and answers shall be made under oath, or otherwise, gtherwise, and
a3 the commission may prescribe, and shall be filed with reasonable perlod
the commission within such reasonable period as the com- msy prescribe,
mission may prescribe, unless additional time be granted
in any case by the commission.

(c) VWhenever a final decree has been entered against T3 Investisate,

any defendant corporation in any suit brought by the litistive or sp-

United States to prevent and restrain any violation of the ;¥u%, , Serersl

antitrust Acts to make investigation, upon its own initi- fral, decree en-
ative, of the manner in which the decree has been or jgtrust scts
being carried out, and upon the application of the At-

torney General it shall be its duty to make such investiga-

tion. It shall transmit to the Attorney General a report To tramemit
embodying its findings and recommendations as a result Endings and rec-
of any such investigation, and the report shall be made Attorney G-

public in the discretion of the commission.

® On constitutionnlity, see also ante, pars. 28, 29, p, 459.

Provisions and penalties of secs. 6, 8, 9, and 10 of this Act made
applicable to the juriediction, powers, and duties conferred and imposed
upon the Secretary of Agriculture by sec. 402 of the * Packers and Stock-
yards Act, 1921, approved Aug. 13, 1921, ch. 64, 42 Stat, 159.

% Tor text of Sherman Act, see footnote on pp. 483483, As enumerated
in last paragraph of sec. 4 of this act, sce p. 444,
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Sec. 6. FURTHER POWERS—Continued.
To investigate,

oo tvestigate,  (d) Upon the direction of the President or either
Fresigent orHouse of Congress to investigate and report the facts re-

leged vidlatlons [ating to any alleged violations of the antitrust Acts® by

any corporation.
.ng"mi;ﬁ:‘cg‘;ﬁf. (e) -Upon the application of the Attorney General to
o on ot iltvestigate and make recommendations for the readjust-

Auomey Gen-ment of the business of any corporation alleged to be vio-

Justment of bust, 1ating the antitrust Acts® in order that the corporation

{olator of anti- intain i izati
Violator of anti-may thereafter ma_mtzuq its orgamzathn, management,
and conduct of business in accordance with law.
To make pub- i i i i
Lo °3:'“;: 4 pub- (f') To ma%(e pubhtf from time to time such portions of
, pore
expedient, por-the information obtained by it ht.areunder, except tr.ade
tion obtained.  gecrets and names of customers, as it shall deem expedient
Tomakereports in the public interest; and to make annual and special

to Congress, to-

eth ith - - :
gether with xec reports to the Congress and to submit therewith recom-

for new legisla- mendations for additional legislation; and to provide for

To provide for the publication of its reports and decisions in such form
publication of its Lo
reports and de-and manner as may be best adapted for public informa-

clsions, .

tion and use.
porations, and (g) From time to time to classify corporations and to
make rules and

regulations nci- Make rules and regulations for the purpose of carrying

fental to e out the provisions of this Act.

To investigate 1 1 { 1 11
odgimeteste  (h) To investigate, from time to time, trade conditions

ditions finvolving j 1 3 : . e
ditlos imvolvingin and with foreign countries where associations, com-

United States, re- )3 1 i
UiiledSistewre binations, or practices of manufacturers, merchants, or

grem with re=traders, or other conditions, may affect the foreign trade

deemed advis-of the United States, and to report to Congress thereon,
with such recommendations as it deems advisable.

To classify cor-

ANNOTATIONS.

08-71, ¥ Manufacture” or *produc-
tion” distingulished from
commerce — As  affecting
right to investigate concern
under Clause A,

72-79. — Aws affecting right to
demand veports under
Clause B.

“NANUFACTURE"™ OR “PRODUC-

TIOX” DISTINGUISHED FROX
% COMYMERCE™—IS AFFECTING
RIGHT TO INYESTIGATE CONCERN
UNDER CLATUSE A0

¢S. Where it appeared that
the Commlssion, at the request

of the Navy Department, under-
took to make an investigation to
ascertain costs of production of
a patented product, in the man-
ufacture of which certaln secrct
processes were &lso Involved;
that the purpose of sald invest!-
gation was to furnish the Navy
Department with information to
enable 1t to come to a concluslon
as to the price it should pay for
sald product; that no complaint
of unfair competition had been

s For text of Sherman Act, see footnote on pp, 483483, As enumerated
in last paragraph of sec. 4 of this act, see p. 444,

8 On interstate commerce, see also ante, pars. 3943 (pp. 402, 463), and
annotations to Clayton Act, pars, 47-51 (pp. 497-499),
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made against the manufacturer
concerned ; that no such element,
furthermore, was in any way in-
volved in the case and that no-
where had it been made to ap-
pear that the defendant was
“engaged in Interstate com-
merce in any other way than
any other corporation or any
cltizen may be so engaged, by
making one or more ship-
ments of manufactured goods
from one State into another™:
Held, in United Siates v. Basic
Products Co., September 9, 1919,
260 Fed. 472, that such investi-
gation, under the circumstances
involved, was beyond the pow-
ers of the Commission,'

The court stated, {infer elia
(p. 481):

60, “* + * ({nvestigation
under subdivision (a), section
8, is limited to corporations en-
gaged In Interstate commerce.
The defendant 13 engaged in
manufacture.

70. “ A comprehensive consid-
eration of the lack of constitu-
tional authority over industry
is found in the language of Mr,
Justice Lamar, who delivered
the opinion of the court in Kidd
v. Pearson, 128 U. 8. 1, 20, 21,
9 Sup. Ct. 6, 10 (32 L. Ed. 848),
as follows:

T1, “*No distinction {3 more
popular to the common mind or
more clearly expressed In eco-
nomie or polltical literature
than that between manufacture
and commerce. Mapufacture s
& transformation—the fashion-
ing of raw materials into &
change of form for use. The
Tunctions of commerce are dif-
ferent. The buying and selling
and the transportation inciden-

tal thereto constitute commerce;
and the regulation of commerce
in the constitutional sense em-
braces the regulation at least of
such transportation. * * *
If it be held that the term in-
cludes the regulation of all such
manufactures as are intended to
be the subject of commercial
transactions in the future, it is
impossible to deny that it would
also include all productive In-
dustries that contemplate the
same thing. The result would
be that Congress would be in-
vested, to the exclusion of the
States, with the power to regu-
late, not only manufactures, but
also agriculture, horticulture,
stock raising, domestic fishertes,
mining—in short, every branch
of human Industry, For is there
one of them that does not con-
template, more or less clearly,
an interstate or forelgn market
* & #'" (See case In this
volume, p. 842 at p. 553.)

= A8 AFFECTING RIGHT TO DE.
MAXD REPORTS UNDER CLAUSE B.

T2, “The plaintiff is a cor-
poration engaged in the mining,
production, and sale of bitumf-
nous coal. It owns and oper-
ates mines in Kentucky and
Ohlo. Practically all of the
coal mined in Kentucky and
about one-half of the coal mined
ifn Ohio 18 shipped to points
without those States, and the
remainder of that mined in
Ohio to points in that State. On
January 81, 1020, the defendant
Commission served upon a large
number of coal-mining corpora-
tionsg, including the plaintiff, an
order requiring them to report
*monthly costs of production

TThe case came up on a pelition for a writ of mandamus against the
company filed by the Attorney Gencral at the request of the Commission,
Demurrer to the answer of defendant was overruled and the petition
Fefused. In connection with this case wee fourth paragraph of footnote to
Federal Trade Commission Act on pp. 440, 441,

478
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ANNOTATIONS, SEC. 6—Continued.

“MANUFACTURE® OR “ PRODUC-
TION” DISTINGUISHED FROX
% COMYERCE *—A8 AFFECTING
BIGHT TO DEMAND REPORTS UN-
DEB CLAUSE B—Continued.

and other data, ‘as set out In
specification accompanying the
order, * * *” No question
of unfair competition wag In-
volved, but defendant * asserts
that such informatlon is sought
for a lawful purpose within the
scope of the powers conferred
upon the defendant by section
8 of the said Commission Act.”
Held, that under the circum-
stances the Commission had no
right to demand such a report.
Maynard Coal Co. v. Federal
Trade Commission' April 19,
1920, Supreme Court of the Dis-
trict of Columbia. (Not re-
ported In Reporter serles.)

The court stated, inter alia:

73. “* % = the Commlission
in its answer ‘denies that the
plaintiff has the right to segre-
gate its business and to say that
part of its business is interstate
and part s intrastate, but In
order to ascertaln if defendant
is engaged in commerce the
courts will look to the entire
business transactlons of the
plaintiff, and if any part of its
business is intrastate and a part
interstate and the whole busi-
ness {8 conducted under one or-
ganization as I8 set forth and ad-
mitted in the plaintiff’s bill, then
the defendant insists that the
plaintiff, considering its busi-
ness a8 a whole (18 engaged in)
interstate commerce and the de-
fendant has the right to ask the
information sought.’

74. “And  the {information
gought In this case i3 such as

would apply as well to a cor-
poration whose business was
wholly intrastate as to the
plaintiff, The defendant un-
questionably is demanding in-
formation as to intrastate com-
merce and a8 to coal productlon,
and frankly asserts the right to
do smo. .

75. “That there i3 a radical
distinction between production
and commerce i3 clear. [Also
quoting that part of Kidd v.
Pearson, 128 U, 8. 1, 20, quoted
in United States v. Basic Prod-
ucts Co., supra (par. No. 71).1"

78. “In the case of a corpora-
tion doing a wholly intrastate
business could if be said that
Congress had any visitorlal
power under the commerce
clause of the Constitution of the
United States? Clearly it has
not. The fact that it happens to
be the same corporation in this
instance which mines and ships
the coal does not give Congress
any greater powers to regulate
production or the Intrastate
commerce of such corporation.
The visitorlal power of Con-
gress is limited to that part of
the business over which it has
control, and which under the
Constitution it has the power to
regulate.”

77, “The power claimed by
the Commission is vast and un-
precedented. The mere fact
that a corporatlon engaged in
mining ships a portlon of Its
product to other States does not®
subject its business of produc-
tion or its Intrastate commerce
to the powers of Congress
® ] ‘_”

78. *“*The corporations re-
ferred to in the Act are, by its

———

s Granting temporary injunction agninst the Commission. In connection
with this case sce fourth paragraph of footnote to Federal Trade Commis-

sion Act on pp. 440, 441,
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terms, 1imited to those engaged
In ‘commerce’ as defined in
the Act, and all the powers
vested In the Commission should
be, and it seems may be, con-
strued with this lmitation,
But the Commission has un-
dertaken to construe the Act
otherwise, and to take steps
under its construction of the
Act to require information and
reports not relating to Iinter-
state commerce, 'but relating

Sec. 7. SUITS IN EQUITY

chiefly or wholly to production,
and under Iits order the infor-
mation which It has the power
to demand can not be separated
from that over which it has no
control * * *,

79. *It follows, therefora,
that the Commission can not
compel the making of the re-
ports which i1t has demanded of
the plaintiff.” (See case In this
volume, p. 535 at pp. 558, 563,
§64.)

UNDER ANTITRUST ACTS.

COMMISSION AS MASTER IN CHANCERY.

475

Sec. 7. That in any suit in equity brought by or under ,, Court may re-

the direction of the Attorney General as provided in the mission.
antitrust Acts,* the court may, upon the conclusion of the
testimony therein, if it shall be then of opinion that the To ascerialn

complainant is entitled to relief, refer said suit to theand report an ap-
propriate form

commission, as a masteg in chancery, to ascertain and of decree.
report an appropriate form of decree therein. The com-
: Commission to

mission shall proceed upon such notice to the parties and proceed on  no-
. ti 1 ti

under such rules of procedure as the court may prescribe, ind as preseribed

. . . by court. Excep.

and upon the coming in of such report such exceptions tions. Proceed-
. . . b i t!

may be filed and such proceedings had in relation thereto equity cavses.

as upon the report of a master in other equity causes, but
th : : h : Court may
e court may adopt or reject such report, in whole or in adopt or reject
report in whole
part, and enter such decree as the nature of the case may or in part.
it its judgment require.
" ANNOTATIONS.

“THAT IN ANY SUIT & #* ¢ THE
COURTMAY # ® & REFERSLID
SUIT TO THE COMMISSION AS A
MASTER IN CHANCERY,” ETC.

such course not considered
necessary under the clrcume-
stances of the case in United
States v, Fastman Kodak Co.,
80. Above possibility called to August 24, 1915, 226 Fed, 62, 81.

the attention of the court, but

See, 8, COOPERATION OF OTHER DEPARTMENTS AND
BUREAUS.!
To furniah,

hen directed by
Sec. 8. That the several departments and bureaus of ghen divected by

the Government when directed by the President shall fur- ords, papers, and

information, and

. . . on, 4,
nish 'the commission, upon its reguest, al! records, papers, to Jetal] offcluls
and information in their possession relating to any corpo-

% Jor text of Sherman Act, see footnote on pp. 483-485. As enumerated
in last paragraph of sec. 4 of this act, see p, 444,

? Provisions and penalties of secs, 6, 8, 9, and 10 of this Act made
applicable to the jurisdiction, powers, and dutles conferred and imposed
upon the Secretary of Agriculture by sec. 402 of the * Packers and Stock-
yards Act, 1921," approved Aug, 15, 1921, ch. 64, 42 Stat. 159.
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Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND
BUREAUS—Continued.

ration subject to any of the provisions of this Act, and
shall detail from time to time such officials and employees
to the commission as he may direct.

See. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN-
DAMUS TO ENFORCE OBEDIENCE TO ACT.

p Sommision o SgC. 9. That for the purposes of this Act the commis-
documentary evi sion, or its duly authorized agent or agents, shall at all
to copy ame. reasonable times have access to, for the purpose of ex-

amination, and the right to copy any documentary evi-
dence of any corporation being investigated or proceede:
May requirest- g yainst; and the commission shall have power to require

tendance of wit.

newses #nd 2 by subpcena the attendance and testimony of witnesses and

dence. the production of all such documentary evidence relating
to any matter under investigation. Any members of the

Subpenas, commission may sign subpoenas, and members and ex-
oaths, afirma-

tions, { -
tons,  examina- yminers of the commission may administer oaths and af

Reception of evi- firmations, examine witnesses, and receive evidence.

Witnenses and  Sych attendnnce of witnesses, and the production of
evidence may be

required {10mguch documentary evidence, may be required from any
Vafed taten place in the United States, at any designated place of

to D:""‘:;dienc'heamng And in case of dlsobedlence to a subpena the

Comm|ssi
Commimsion may commission may invoke the aid of any court of the United

United sutes States in requiring the attendance and testimony of wit-
nesses and the production of documentary evidence,
Incase ot con- Any of the district courts of the United States within

tumacy or dis
obedience of sub- the jurisdiction of which such inquiry is carried on may,

Prist tomet'inin case of contumacy or refusal to obey a subpeena issued
jurlsdiction in-

volved may order t) any corporation or other person, issue an order requir-
obedience,
ing such corporation or other person to appear before the
commission, or to produce documentary evidence if so

thenpgbedience ordered, or to give ¢vidence touching the matter in ques-
fshable as” con-tion ; and any failure to obey such order of the court may

et be punished by such court as a contempt thereof.
Mandamusfrom — Upon the application of the Attorney General of the

Dmrlct Courtson

e aton ot United States, at the request of the commission, the dis-

o aetoreta her, trict courts of the United States shall have jurisdiction
to issuo writs of mandamus commanding any person or
corporation to comply with the provisions of this Act or

any order of the commission made in pursuance thereof.

* Provisions and penalties of secs. 6, 8, 9, and 10 of this act made
applicable to the jurlsdiction, powers, and duties conferred and {mposed
upon the Becretary of Agriculture by sec, 402 of the * Packers and Stock-
yarde Act, 1921,” gpproved Avg. 15, 1921, ch. 64, 42 Btat. 139,
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The commission may order testimony to bo taken by _

4717

Commission
ay order dcpo-

dcpositiqn in any proceeding or investigation pending sitfonsat any
under thig Act at any stage of such proceeding or investi-
gation. Such depositions may be taken before any person
designated by the commission and having power to ad-
minister oaths. Such testimony shall be reduced to writ- Testimony = to
ing by the person taking the deposition, or under his di-
rection, and shall then be subscribed by the deponent.
Any person may be compelled to appear and depose and
to produce documentary evidence in the same manner as productionof evi-

Wwitnesses may be compelled to appear and testify

and

May be taken
before person
designated by
Commission,

be reduced to
writing, ete.

Appearance,
testimony, sand

ence may be
compelled as in
proceeding before

produce documentary evidence before the commission as Commission.

bereinbefore provided.

Witnesses summoned before the commission shall be  Witnem tees,
Paid the same fees and mileage that are paid witnesses in
the courts of the United States, and witnesses whose dep- courts
ositions are taken and the persons taking the same shall
severally be entitled to the same fees as are paid for like
services in the courts of the United States.

No person shall be excused from attending and testify-
ing or from producing documentary evidence before the
co}nmission or in obedience to the subpeena of the com- tetify or pro-
mission on the ground or for the reason that the testi-
Iony or evidence, documentary or otherwise, required of
him may tend to criminate him or subject him to a pen-
alty or forfeiture. But no natural person shall be prose-
cuted or subjected to any penalty or forfeiture for or on
account of any transaction, matter, or thing concerning matters fuvolved.
which he may testify, or produce evidence, documentary
or otherwise, before the commission in obedience to a sub-
Pena issued by it: Provided, That no natural person so
lestifying shall be exempt from prosecution and punish-
Ment for perjury committed in so testifying.

ANNOTATIONS.

CONSTITUTIONALITY #—~- A8 YIOLAT-
ING PROYISION AGAINST TNREA.
SONABLE SEARCIES AND KE1ZURES,

8L, “The Act 1s also assailed
83 violating the fourth amend-
ent to the Federal Constitu-
2‘01!. which protects agalnst

unreasonable searches and
Belzures,” which petitioner as-
Berts are provided for by the so-
e

called Inquisitorial feature of
section ¢, in the declaration
that ‘for the purposes of this
Act the Commlssion, or its duly
authorized agent or agents,
shall at all reasonable times
have access to, for the purpose
of examination, and the right to
copy any documentary evidence
of any corporation being inves-

¥ Bee also ante, pars, 28, 29, p. 450.

same as paid for
like services in
United States

Ineriminating
testimony or evi-
dence no excuse
tor failure to

But natural
Eeruon shall not
e prosecuted
with respect to

Perjury ex
cepted.’ 7
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Failure to tes-
tity or to pro-
duce documen-
tary evidence.

ACTS ADMINISTERED BY COMMISSION,

ANNOTATIONS, S8EC. 9—Continued.

CONSTITUTIONALITY—AS VIOLATING
PROVISION AGAINST UNBEASON-
ABLE SEARCHES AND SEIZURES—
Continued,

tigated or proceeded against’;
a provision whose enforcement
is provided for by section 10,
which subjects any person to
fine or imprisonment, or both,
‘who shall willfully refuse to
submit to the Commission or to
any of its authorized agents, for
the purpose of inspection and
taking copies, any documentary
evidence of such corporation in
hls possession or within his con-
trol.

82. “Of this criticism it is
enough to say that the provisions
in question of sections 9 and 10
are not before this court. The

Sec. 10. PENALTIES.®

Commiission has not attempted
to exercise them. Section 9
otherwise contains complete pro-
vision for enforcing, by sub-
peena, the attendance and testl-
mony of witnesses and the pro-
duction of all documentary evi-
dence relating to any matter
under Investigation. Beyond
this the Commission has not
gone, That one attacking a
statute as unconstitutional must
show that the alleged unconsti-
tutional feature injures him ia
settled by a long line of authori-
ties. [Citing cases.] Nat'l
Harness Mfrs. Ass'n v. Federal
Trade Commission, December T,
1920, 2G8 Fed. 705, 708, (See
case in this volume, p. 670 at
p. 674.)

Skec. 10. That any person who shall neglect or refuse to
aitend and testify, or to answer any lawful inquiry, or to

Ofiender aublect produce documentary evidence, if in his power to do so,

omment, or both. in obedience to the subpwena or lawful requirement of the
commission, shall be guilty of an offense and upon con-
viction thereof by a court of competent jurisdiction shall
be punished by a fine of not less than $1,000 nor more
than $5,000, or by imprisonment for not more than one
year, or by both such fine and imprisonment.

Any person who shall willfully make, or cause to be
tampering withmade, any false entry or statement of fact in any report
o oiher doow required to be made under this Act, or who shall will-
or wiltul fafiure fnlly male, or cause to be made, any false entry in any
ete., or account, record, or memorandum kept by any corpora-

tion subject to this Act, or who shall willfully neglect or
fsil to make, or to cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of
all facts and transactions appertaining to the business of
such corporation, or who shall willfully remove out of

False entries,
statements, or

1 0n constitutionallty, as violating provision against unreasonable
searches and selzures, sece ante, pars, 28, 29, p. 459, and par, 81, p. 477.

Provisions and penalties of secs. 6, 8, 0, and 10 of this Act made
applicable to the jurisdiction, powers, and dutles conferred and imposed
vpon the Secretary of Agriculture by sec. 402 of the * Packers and Stocke
yards Act, 1921,” approved Aug. 15, 1921, ch. G4, 42 Stat. 158,
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the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any documen-

tary evidence of such corporation, or who shall willfully , Willful refusal

refuse to submit to the commission or to any of its au- [mentary evidence
thorized agents, for the purpose of inspection and taking
copies, any documentary evidence of such corporation in
his possession or within his control, shall be deemed
guilty of an offense against the United States, and shall

be subject, upon conviction in any court of the United iec‘tmet:de;ne'“:

States of competent jurisdiction, to a fine of not less than pom. == **
$1,000 nor more than $5,000, or to imprisonment for a

term of not more than three years, or to both such fine

and imprisonment.

If any corporation required by this Act to file any an-  Faitare of cor.
nual or special report shall fail so to do within the time ravired report.
fixed by the commission for filing the same, and such
failure shall continue for thirty days after notice of such
default, the corporation shall forfeit to the United States each” days co
the sum of $100 for each and every day of the continu- "™*
ance of such failure, which forfeiture shall be payable

into the Treasury of the United States, and shall be re-

. e “ . . R ble §
coverable in a civil suit in the name of the United States cvii it 1n din

. . ‘ . ., tri h -
.brought in the district where the corporation has itsporaliew us

. . . . . . . incipal i 1
principal office or in any district in which it shall do & doe business.

business. It shall be the duty of the various district ,Jariousdistrict

attorneys, under the direction of the Attorney General Erprecute for re
of the United States, to prosecute for the recovery of for-
feitures. The costs and expenses of such prosecution
shall be paid out of the appropriation for the expenses of
the courts of the United States.
Any officer or employee of the commission who shall ;U8 uthorized

vulgence of in-

make public any information obtained by the commission fjmation, by e-

without its authority, unless directed by a court, shall be Jsien  punish
deemed guilty of a misdemeanor, and, upon conviction jmprisonment or
thereof, shall be punished by a fine not exceeding $5,000,
or by imprisonment not exceeding one year, or by fine

and imprisonment, in the discretion of the court.

Sec. 11, ANTITRUST ACTS AND ACT TO REGULATE
COMMERCE.

Sec. 11, Nothing contained in this Act shall be con- , Notaffected by
strued to prevent or interfere with the enforcement of
the provisions of the antitrust Acts e or the Acts to regu-

—

Ue For text of Sherman Act, see footnote on pp. 483-485, As enumerated
in lagt paragraph of sec. 4 of this act, see p. 444,

*
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ACTS ADMINISTERED BY COMMISSION.

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE

COMMERCE—Continued.

late commerce, nor shall anything contained in the Act
be construed to alter, modify, or repeal the said antitrust
Acts or the Acts to regulate commerce or any part or

parts thereof.

Approved, September 26, 1914,
ANNOTATIONS TO ACT AS A WHOLE.

83. Resale price malntenance—In
general,

84. As an agreement or com-
bination under Bherman
Antitrust Act.

85. Retusal to sell—As price
fixing.

86-90. ——Right to.

RESALE PRICE MAINTENANCE — IN

GENERAL®

See also ente, par. 23.

83. Nothing found in either
the Clayton or Federal Trade
Commission Acts validates
price restrictions by a vendor
on resale of property sold abso-
lutely by him. Ford 2Molor Co.
v. Union Motor Sales Co., Au-
gust 1, 1917, Circuit Court of
Appeals, 244 Fed. 156, 160.
=—— A8 AN AGREEMENT OR COMBI.

NATION UNDER SHEBRYAN ANTI-

TRUST ACT.

84. Held (three Judges dis-
senting), That a charge by the
trial court to the jury in which
the court stated to them that
“if you shall find that the de-
fendant indicated a sales plan
to the wholesalers and jobbers,
which plan fixed the price be-
low which the wholesalers and
jobbers were not to sell to re-
tailers, and you find the de-
feodant called this particular
feature of this plan to thelr at-
tention on very many occasions,
and you find the great majority

of them not only expressing no
dissent from such plan but
actually cooperating in carrying
it out by themselves selling at
the prices named, you may
reasonably find from such fact
that there was an agreement
forbidden by the Sherman Anti-
trust Act” was erroneous and
material, as the facts recited
‘“do not suffice to establish an
agreement or combination for-
bidden by the Sherman Act.”
Frey & Son v. Cudahy Packing
Co., April 18, 1921, 255 U, 8. —,
41 Sup. Ct. 451,

——— REFUSAL TO SELL %—AS PRICE

. FIXING.

85 “% * * Tet it be as
sumed that the defendant de-
clines business with all who re-
fuse to maintain prices. If
such refusal affected a necessity
of life, or even a staple article
of trade, the matter might be
serious, and history might be
appealed to for instances of
statutory punishment—e. g., the
engrossing acts—but mere ab-
stentlon from dealing can not
per 8¢ be price flxing, because
the price {s not made to depend
upon any contract or agreement
even thought by the partles to
be enforceable, To call de-
fendant's acts price fixing 1s in-
accurate and evades obvious

12 See algo In this general connection cases, among others, of Straus v.
Yictor Talking Machine Co., Apr. 9, 1917, 243 U, 8, 490, and Boston Stere
v. American Graphophone Co., Mar, 4, 1818, 246 U. 8. 8.

2 0n refusal to mell as involved in connection with resale price main-
tenance, see also post, annotations to Clayton Act, pars, 4-13, pp. 487-490.
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legal questions, viz, whether de-
fendant has the right to decline
business, and whether it is any-
body’s business why the busl-
ness {is declined.” Great Al-
lantic & Pacific Tea Co. V.
Cream of Wheat Co., July 20,
1915, 224 Fed. 568, 572; aflirmed
November 10, 1915, 227 Fed. 48.

——e e BIGUT TO.
See also ante, par. 23.

83, ** * =+ Numerous in-
dividuals and corporations have
been enjoined from restraining
the trade of other people, no
matter how flourishing the
offenders’ trade might be, nor
how greatly the general volume
of trade had increased during
the period of restralnt. But
Dever before has it been urged
that, if J. S. made enough of
anything to supply both Doe
and Roe, and sold it all to Doe,
refusing even to bargain with
Roe, for any reason or no rea-
son, such conduct gave Roe a
cause of action. If Congress
has sought to give him one, the
glft is invalld, because the stat-
ute takes from one person for
the private use of another the
first person's private property.

87. “ Using the word *sell’ or
‘sale' conceals the issue. If a
man prefers to keep what he
has, an offer of money to salve
the taking thereof does not pre-
vent such taking from being
confiscation, The Cream of
Wheat Co. 1s purely a private
Concern except as regulated by
its creating law, It s an ordi-
nary merchant whose business
s affected by no public use
whatever., The statute, as con-
strued by plaintiff, descends
upon that private merchant and
commands him to make a con-
tract by which he transfers his
Property for a price but against

740636—22—31

his will. The contract and the
price are legally mere surplus-
age: the constitutional violation
lles in the compulsion whereby
he is deprived of his property
for a private purpose. If de-
fendant’s actual scheme of in-
terstate business is unlawful,
the United States certainly, and
now perhaps an individual
plaintiff can put it out of busi-
ness ; but neither the Nation nor
any individual can take away
its property with or without
compensation for the private
use of anyone.” GQreat Atlentio
& Pacific Tea Co. v. Cream of
TWheat Co., July 20, 1915, 224
Fed. 566, 574, 575.

88. “* * =* We had sup-
posed that it was elementary
law that the trader could buy
from whom he pleased and sell
to whom he pleased, and that his
selection of seller and buyer
was wholly his own concern.
‘It is a part of a man's civil
rights that he be at liberty to
refuse business relations with
any person whomsoever,
whether the refusal rests upon
reason, or be the result of whim,
caprice, prejudice, or malice.
Cooley on Torts, page 278. See,
also, our own oplnion in Greater
New Yorl Film Co. v. Biograph
Co. 203 Fed. 89, 121, Q. C. A. 375.

89, “ Before the Sherman Act
it was the law that a dealer
might reject the offer of a pro-
posing buyer, for any reason
that appealed to him; 1t might
be because he did not like the
other’s business methods, or be-
cause he had some personal dif-
ference with him, political
raclal or social. That wsas
purely his own affair with
which nobody else had any con-
cern. Neither the Sherman Act,
nor any decision of the Supreme
Court construing the same, nor

481
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ANNOTATIONS TO ACT AS A WHOLE—Continned

RESALE PRICE MAINTENANCE—
BEFUSAL TO SELL—RIGHT TO—
Continued.

the Clayton Act, has changed

the law In this particular. We

have not yet renched the stage
where the selection of a trader’s
customers 18 made for him by
the Government.” Great At-

lantic & Pacifio Tea Co. v.

Cream of Wheat Co., November

10, 1915, Circuit Court of Ap-

peals, 227 Fed. 46, 49, affirming

decislon in 224 Fed. 568.

90. * It seems unnecessary to
dwell upon the obvious differ-
ence between the situation pre-
sented when a manufacturer
merely indicates his wishes con-
cerning prices and declines fur-
ther deallngs with all who fall
to observe them, and one where
he enters into agreements—
whether express or implied from
a course of dealing or other cir-
cumstances—with all customers

throughout the different States
which undertake to bind them
to observe fixed resale prices.
In the first, the manufacturer
but exercises hig independent
discretion concerning his cus-
tomers and there is no contract
or combination which imposes
any limitation on the purchager.
In the second the partles are
combined through sagreements
designed to take away dealers’
control of thelr own affalrs and
thereby destroy competition and
restrain the free and natural
flow of ‘trade amongst the
States,” United States v. Schra-
der’s Sons Ino., March 1, 1920,
252 U. 8. 85, 99, reafirming de-
cislon In Dr. Miles Medical Co.
v. Park & Son's Co., 220 U, S.
373, distinguishing the same
from United States v. Colgate
& Co., 250 U. S. 300, and revers-
ing 264 Fed. 175.

THE CLAYTON ACT.

[Approved Oct, 15, 1914.]

[PusLio—No. 212—63p CoNGRESs.]
[H. R. 15657.]

AN ACT To supplement existing laws against unlawful restraints and
monopolies, and for other purposes,

Sece. 1. DEFINITIONS.

Ba it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-

“Antitrust eombled, That “antitrust laws,” as used hercin, includes
laws, ] ] ]

# Annotations cover cases through 278 Fed. 768 (part 8, Advance
Bheets, fssued as of Sept. 1, 1921), and 41 Sup. Ct. Reporter 623, which
disposes of all cases decided at the October term, 1920 (last decisions
handed down on June 6 1921), In the case of sectlons other than secs. 1,
2, 8, 7, 8 (sections administered by the Commission in so far as applicable.
See flrst paragraph of sec. 11 on p, 52), and 11, annotation has been
limited to a list of the declsions for the reason that some of such sections
do not involve the Commission at all, and the rest do so only more or less
remotely. It should be noted that the cases of Standard Fashion Co. V.
Magrane, Houston Co., June 28, 1919, 259 Fed. 793; United States V.
United Shos Machinery Co., Mar, 81, 1920, 264 Fed. 138 ; Curtis Pudlish-
ing Co. v. Federal Trade Commission, Mar, 2, 1921, 270 Fed. 811, and
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the Act entitled “ An Act to protect trade and commerce
against unlawful restraints and momnopolies,” approved
July second, eighteen hundred and ninety!®; sections
seventy-three to seventy-seven, inclusive, of an Act en-

titled “ An Act to reduce taxation, to provide revenue for.

the Government, and for other purposes,” of August
twenty-seventh, eighteen hundred and ninety-four; an
Act entitled “An Act to amend sections seventy-three
and seventy-six of the Act of August twenty-seventh,
eighteen hundred and ninety-four, entitled *An Act to
reduce taxation, to provide revenue for the Government,
and for other purposes,’” approved February twelfth,
nineteen hundred and thirteen; and also this Act.

“ Commerce,” as used herein, means trade or com-
Inerce among the several States and with foreign nations,
or between the District of Columbia or any Territory of
the United States and any State, Territory, or foreign
nation, or between any insular possessions or other places
under the jurisdiction of the United States, or between

Fruit Growers Eopress, Ino. v. Federal Trade Commission, June 16, 1921,
é’u Fed, 205, are, as of June 30, 1921, pending on appeal in the Suprems
ourt.

It should also be noted in connection with this law—

That the mo-called Shipping Board Act (see. 15, ch. 451, 64th Cong.,
1st sess.) provides that * every agreement, modification, or cancellation
lawful under this section shall be excepted from the provisions of the Act
&pproved July 2, 1890, entitled ‘' An Act to protect trade and commerce
against unlawful restraints and monopolies, and amendments and acts
supplementary thereto * ¢ "

That the jurisdiction of the Commission is limited by the * Packers and
Btockyards Act, 1921,” approved Aug. 15, 1921, ch., 64, 42 Btat, 159, sec.
408 of said Act, providing that * on and after the enactment of this Act and
20 long a8 it remains in effect the Federal Trade Commission ghall have
no power or jurisdiction so far as relating to any matter which by this
dct 18 made subject to the jurisdiction of the Becretary [of Agriculture],
except in cases {n which, before the enactment of this Act, complaint has
been served under sec. B of the Act entitled * An Act to create a Federal
Trade Commission, to define its powers and duties, and for other pur-
boses,’ approved Sept. 26, 1814, or under sec. 11 of the Act entitled
‘dn Act to supplement existing laws against unlawful restraints and
monopolles, and for other purposes’ approved October 15, 1914, and ex-
cept when the Becretary of Agriculture, in the exercisc of his duties here-
under, shall request of the sald Federal Trade Commission that it make
fovestigations and report in any case” : and

That by the last paragraph of sec. 407 of the Transportation Act, ap-
Proved Feb. 28, 1020, ch, 91, 41 Stat. 456 at 482, the provisions of the
Clayton Act and of all other restraints or prohlbitions, State or Federal,
are made inapplicable to carriers, fn 80 far as the provisions of the sec-
tion 1n question, which relate to dlvision of traffic, acquisition by a carrier
of control of other carriers and consoclidation of rallroad systems or rail-
roads, ary concerned,

* ¥ The Sherman Act (26 Stat. 209), which, as & matter of convenience,
Is printed herewith. While the Act itself has not been samended, appro-
Driations for the fiscal years ending June 80, 1920, 1921, and 1923
(Sundry Civil Appropriation Act, July 19, 1919, ch. 24, 41 Stat, 208,
Sundry Civil Appropriation Act, June 5, 1920, ch. 285, 41 Stat. 922,

483

“ Commerce.”
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Sec. 1. DEFINITIONS—Continued.

any such possession or place and any State or Territory
of the United States or the District of Columbia or any
foreign nation, or within the District of Columbia or any
Territory or any insular possession or other place under
the jurisdiction of the United States: Provided, That
pothing in this Act contained shall apply to the Philip-
pine Islands.

“Person or  The word “person” or “persons” wherever used in

persons.”

this Act shall be deemed to include corporations and as-

sociations existing under or authorized by the laws of

either the United States, the laws of any of the Terri-

tories, the laws of any State, or the laws of any foreign
country.

“ COMMERCE.,” (pp. 462, 463), and annotations

On interstate commerce, see to this act, pars 47-51 (pp.

annotations to Federal Trade 497-499),
Commission Aect, pars. 3343

and Sundry Civil Appropriation Act, Mar. 4, 1921, ch. 101, 41 Stat. 1411,
respectively), were made contingent upon no part of the moneys belng—

“ Spent in the prosecution of any organization or Individual for entering
into any combination or agreement having in view the Increasing of wayes,
shortening of hours or bettering the conditions of labor, or for any act
done in furtherance thereof, not in itgelf unlawful} Provided further, That
no part of this appropriation shall be expended for the prosecution ef
producers of farm products and associations of farmers who cooperate
and organize In an effort to and for the purpose to obiain and maintain
a falr and reasonable price for thelr products.”

The act, omitting the usual formal “ Be it enacted,” etc., followa?

CONTRACTS, COMBINATIONS, ETC., IN RESTRAINT OF TRADE ILLBJAL.

SecTioN 1, Every contract, combination In the form of trust or other
wise, or conspiracy, in restraint of trade or commerce among the several
States, or with foreign natlons, Is hereby declared to be illegal, Every
person who shall make any such contract or engags in any such combina-
tion or conspiracy, sball be deemed gullty of & misdemecanor, and, on con-
viction thereof, shull be punished by fine not exceeding five thousand
dollars, or by Imprisoument not exceedlvg ome year, or by both said
punisbments, in the discretion of the court,

PERSON MONOPOLIZING TRADB GUILIY OF MISDEMEANOR—PENALTY,

Sac, 2. Every person who shall monopolize, or attempt to monopolize,
or combins or conspire with any other person or persons, to monopolize
any part of the trade or commerce among the several States, or with for-
elgn pations, shall be deemed gullty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand dollars, or
by Imprisonment not exceeding one year, or by both suld punishinents, in
the discrction of the court.

COMBINATIONS IN TERRITORIES OR DISTRICT OF COLUMBIA ILLXGAL——PENALTY,

Szc, 8. Every contract, combination in form of trust or otherwise, or
conspiracy, in restraint of trade or commerce in any Territory of the
United States or of the District of Columbia, or in restraint of trade or
commerce between any such Territory and another, or between any such
Territory or Territorics and any State or States or the District of Colum-
bla, or with foreign matlons, or between the District of Columbia and any
Etate or States or forelgn natlous, {s hereby declared fllegal. Every per-
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See. 2. PRICE DISCRIMINATION.*

Sec. 2. That it shall be unlawful for any person en- eorpaiul where

gaged in commerce, in the course of such commerce, either substantian
lessen competi-

directly or indirectly to discriminate in price between tion or tend to
create a moasop-

different purchasers of commodities, which commodities ol.
are sold for use, consumption, or resale within the United

Son who shall make any such contract or engage in any such combination
or conspiracy, shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand dollars, or
by jmprisonment not exceeding one year, or by both said punishments, in
the digcretion of the court.

BENFORCEMENT. i

Spc, 4, The several circuit courts of the United States are bereby in-
Yested with jurisdiction to prevent and restrain violatlons of this act, and
it shall be the duty of the several district attorneys of the United States,
In their respective districts, under the direction of the Attorney General,
to Inst{tute proceedings in equity to prevent and restraln such violations.
Buch proceedings may ba by way of petition setting forth the case and
braylng that such violation shall be enjolned or otherwise prohibited.
When the parties complained of shall have been duly notlfiled of such
Detition the court shall proceed, as soon a8 may be, to the hearing and
determination of the case; and pendimg such petition and before final
decree, the court may at any time make such temporary restraining order
or prohibition as shall be deemed just in the premises.

ABPDITIONAL PARTIRA.

Sec. 5. Whenever it shall appear to the court before which any proceed-
ing under section four of this act may be pending, that the ends of justice
Tequire that other partles should be brought before the court, the court
may cause them to be summoned, whether they reside fn the distriet in
Which the court 1s beld or not; and subpeenas to that end may be served
ln any district by the marshal thereof,

TORFRBITURN OF PROPERTY,

8pc, 8. Any property owned under any contract er by any combination,
or pursuant to any conspiracy (and being the subject thereof) mentioned
in section one of this act, and being in the course of trangportation from
one State to another, or to a foreign country, shall be forfeited to the
United States, and may be selzed and condemned by like proceedings as
those provided by law for the forfeiture, seizure, and condemnation of
DProperty imported into the United States contrary to law.

AUITS—RACOVERY,

SpC, 7. Any person who shall be injured in his business or property by
iny other person or corporation by reason of anything forbidden or de-
clared to be unlawtul by this act, may sue therefor in any circuit court of
the United Btates, In the district in which the defendant resides or 1s
found, without respect to the amount in controversy, and shall recover
threefold the damages by him sustained, and the costs of suit, {ncluding
& reasonable attorney's fee,

 PERBON ¥ OR ¢ PERSONS ” DEFINED,

Spc. 8. That the word * person,” or “ persons,” wherever used In thls
dct ghall be deemed to include corporations angd assoclations existing under
or authorized by the laws of elther the United Btates, the Jaws of any of
the Territories, the laws of any State or the laws of any forelgn country.

¥ On provisions of the Ehipping Board Act, Packers and Stockyards Act,
3921, ana Transportation Act, limniting the scope of the Clayton Act In
tertaln cages, gsee second, third, and fourth paragraphs ef the footuote
on p, 483,
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Sec. 2. PRICE DISCRIMINATION—Continued.

States or any Territory thereof or the District of Colum-
bia or any insular possession or other place under the
jurisdiction of the United States, where the effect of such
discrimination may be to substantially lessen competi-
tion or tend to create a monopoly in any line of com-
But permissible merce: Provided, That nothmg herein contained shall

it based on dif-
ference in grade, prevent discrimination in price between purchasers of

ality, or quan- o . .
?ll:yt. or in ﬁgng commodities on account of differences in the grade,
ANBPO!
cot, or it made quality, or quantity of the commodity sold, or that makes
to mect compet!-
tion, and only due allowance for difference in the cost of selling or
transportation, or discrimination in price in the same or
different communities made in good faith to meet com-
Vendor may se- petition: And provided further, That nothing herein con-
lect own custom ] . .
ers If not in re tained shall prevent persons engaged in selling goods,
wares, or merchandise in commerce from selectlng their
own customers in bona fide transactions and not in re-
straint of trade.
ANNOTATIONS.

1. Commission action not prerequl- defendant

site to private suit.

2. Leases,

8. Refusal to sell chain-store con-
cern as not & wholesaler.

4-7. Refusal to sell on account of
fallure to observe suggested
resale prices,

8-11, “ Restraint of trade "—As in-
volved by or resting on
patent, trade name or mark
or copyright monopoly, and
refusal to sell.

12,18, “That nothing hereln con-
tained shall prevent persons
engaged in selllng goods,
wares,- or merchandise In
commerce from gelecting
their own customers in
bona fide transactions and
not in restraint of trade,

Trade classifications—Whole-

saler as distinguished from

jobber and retaller,

16,17. “ Where the effect of such
discrimination may be to
substantially lessen compe-
tition or tend to create a
monopoly in any line of
commerce.”

14,15,

COMMISSION ACTION NOT PREREQUI-
SITE TO PRIVATE SUIT.

1. Held, That “an action may
sometimes be maintained in the
Federal district court to recover
damages for alleged price dis-

criminations by
against plaintiff in violation of
Clayton Act, October 15, 1914,
ch, 823, 83 Stat. 730, although
the Federal Trade Commission
bas taken no actlon in the
premises.” (Quotation from
syllabus.) Frey & Son, Inc., v.
Cudahy Packing Co., April 27,
1916, 232 Fed. 640.

LEASES.

2. “In the opinion of the
court, section 2 of the act iIs lim-
ited to sales and not leases, and
therefore does not.apply to any
of the acts prohibited by section
3. United States v. United
Shoe Machinery Co., March 81,
1920, 264 IMed. 138, 165.

REFUSAL TO SELL CHAIN-STORE CON-
CERX AS NOT A WHOLESALER.

8. Held, In Qreat Atlantic &
Pacifio Tea Co. v, Cream of
Wheat Co., Circuit Court of Ap-
peals, November 10, 19015, 227
Fed. 46, that such a refusal does
not constitute a discrimination
in price, under the circum-
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stances set forth, in violation of
section 2, (See post, pars. 14,
13.)

BEFUSAL TO SELL ON ACCOUNT OF
FAILURE TO OBSERVE SUGGESTED
RESALE PRICES.”

See also post, parts. 8-11, 14-15.

4. “Defendant was engaged
In selling, under a trade name,
purified wheat middlings, se-
lected by it and put vp in pack-
figes. Its whole business
covered less than 1 per cent of
the total middlings bought and
8old in the country. It decided
to sell only to wholesalers, and
80 announced to the trade, but
for a time made an exception”
to a concern operating a line of
chain stores selling to the gen-
erg] public at retall. It also an-
nounced that 1t reserved the
right to discontinue selllng to
those faillng to observe the
brices which it announced, as
the prices at which it desired
its product to be resold, and,
pursuant to such announcement,
discontinued selling to plaintiff,
the concern above referred to.
(Quotation from syllabus.)

8. “It s wurged that de-
fendant’s professed and pub-
lished scheme of sales, plus its
practice thereunder, creates an
actual monopoly of, and do
lessen competition in, Cream of
Wheat; that this result is in it-
self unlawful and is produced
by means which are specifically
prohibited by section 2 of the
Clayton Act, namely, price dis-
crimination not justified by any
of the exceptions of that section,
] » .-.vl

8. “Plaintiff’'s syllogisms In
support of the demand for re-
liet are simple, thus: (1) De-

fendant has a monopoly in
Cream of Wheat; (2) through
such monopoly it fixes the re-
sale price of that article;
therefore, (38) it prevents com-
petition in Cream of Wheat and
violates the body of section 2.
Again: (1) Preventing competi.
tion is restraint of trade; (2)
defendant does prevent compe-
tition; therefore (8) 1t re-
stralns trade and is not within
the exception of section 2.
] L J ._"

7. Held, That defendant's
course of conduct under the cir-
cumstances set forth does not
constitute an unreasonable re-
straint of trade nor price dis-
crimination the effect of which
“may be to substantially lessen
competition or tend to create a
monopoly” 8o as to entitle
plaintiff to rellef under sec. 2.
Qreat Atlantio & Pacific Tea
Co. v. Cream of Wheat Co. July
20, 1915, 224 Fed. 566, 571, 572;
affirmed Nov. 10, 1915, 227 Fed.
48,

% RESTRAINT OF TRADE A8 IN.
YOLVED BY OR RESTING ON PAT-
ENT, TRADE NAME OR MARK, OR
COPYRIGHT MONOPOLY, AND RE.
FUSAL TO SELL.

See also aente, pars. 4-7; post,
pars. 5866, 112.

8.‘ L

“It is troe that
defendant has a monopoly on
Cream of Wheat; but as hereto-
fore stated, it is a lawful mo-
nopoly, ultimately resting on the
plain truth that there can be
nothing anywhere in the United
States lawfully called Cream of
Wheat without defendant’s con-
sent and approbation. In that
substance (if legally it is a dis-
tinct substance) defendant has

7 On resale price maintenance In general, and refusal to sell in connes.
tion therewith, see also annotations to Federal Trade Commiasion Ak,

ante, pars, 83-90, pp. 480482,

-
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ANNOTATIONS, SEC. 2—Continued,

“ RESTRAINT OF TRADE "—AS IN-
YOLVED BY OB RESTING ON PAT-
ENT, TRADE NAME OR MARK, OR
COPYRIGHT MONOPOLY, AND RBE-
FUSAL TO SELL—Continved,

the monopoly of a creator, some-
thing which is not and never
has been within the prohibition
of any law, antitrust or other-
wise. On the contrary, that
monopoly is encouraged by pat-
ent, trade-mark and copyright
statutes and the rules of unfair
competition, Therefore, the im-
plication of plaintiff'’s premise,
that there is something inher-
ently wrong in defendant'’s
monopoly, is false and mislead-
ing.”

9. “* * ¢ Tt must be ad-
mitted that there s abun-
dant authority for the general
proposition that preventing
competition 1s restralnt of
trade; but it does not follow
that it is unlawful either to pre-
vent any and every species of
competition or to restrain trade
in any and every degree, The
only competition prevented or
sought to be prevented by de-
fendant's acts is that of Cream
of Wheat against itself; the only
trade restrained is the commer-
cial warfare of a large buyer
against small ones, or that of a
merchant who for advertising
purposes may sell an article at
a loss, In order to get customers
at his shop, and then to per-
suade them to buy other things
at a compensating profit. That
competition, as encouraged by
statutes and decisfons, does not
include such practices, has been
sufficiently shown (with ample
citations) in Fisher Flouring
Mills Co. v, Swanson, 76 Wash,

649, 137 Pac. 144, 51 L. I A.
(N. S.) 522,

10. “It is further obvious
that, when plaintiff premises
that preventing competition is
restraining trade, it is assumed
that the resultant restraint is
unreasonable; for there is noth-
ing in the Clayton Act to compel
or Induce courts to hold that
the trade restralnt referred to
by this statute differs in kind,
quality, or degree from that now
held to be meant by the Sher-
man Act.”®

11, * Section 2 plainly identi-
fles the lessening of competition
with restraint of trade. (Ct.
the body of the section with the
last exception.) But price dis-
criminntion 18 only forbidden
when it ¢substantinlly® lessens
competition, Construlng the
whole section together, tha
Inst exception reads in effect
that a 'vendor may sclect his
own bona flde customers, pro-
viding the effect of such selec-
tion i3 not to sudstantially and
unreasonadly restrain trade.’
ITow it can be called substantial
and unreasonable restraint of
trade to refuse to deal with a
man who avowedly i3 to use his
dealing to injure the vendor,
when said vendor makes and
sells only such an advertisement
begotten article as Cream of
Wheat, whose fancy name needs
the nursing of carefully handled
sales to maintaln an output of
trifling moment {n the food
market, is beyond my compre-
henslon.” QGreat Atlantic &
Pacific Tea Co. v. Cream of
Wheat Co., July 20, 1915, 224
Fed. 566, 572, 573, 574.

# But see post, pars. 52, 88, et acq.
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“THAT NOTHING BEREIN CONTAINED
SHALL PREVENT PERSONS EN-
GAGED IN SELLING GOODS, WARES,
OR MERCHANDISE IN COMMERCE
FROM SELRCTING THEIR QWN CUS-
TOMERS IN BONA FIDE TRANSAC-
TIONS AND NOT IN RESTRAINT OF
TRADE,” »

.

See also ante, pars. 8-T7, 11.

12, “The vital question s
whether defendant’s method of
business, coupled with the ac-
Quiescence of {ts customers
therein by observing its requests
or demands to maintain prices,
was such cooperation between
Beller and purchasers as
amounted to a combination In
restraint of trade within the
rule lald down in Dr, Miles
Medical Co, v. Park & Sons Co.,
220 U. S. 873, 81 Sup. Ct. 376, 55
L. Ed. 502, and other following
cases. We are obliged to hold
that the question has been
clearly answered In the negative
by the Supreme Court in United
States of America v. Colgate &
Co.,, 250 U. S. 300, 39 Sup. Ct.
465, 63 L, Td. 092, decided June
2, 1919. The court expressly
held that the sannouncement in
advance that customers were
€xpected to charge a price fixed
by the seller and that the pen-
alty for refusal to malntain
Prices would be refusal to sell
to the offending customer, ob-
Servance of the request to main-
tain prices by customers gen-
erally, and the actual enforce-
Ment of the penalty by refusal
to sell to such customers as
fatled to maintain the price, did
Not constitute a violation of the
trust statute, Nothlng more
wag done by the defendant and
1ts customers In this case.

13. “ Since the defendant, un-
der the Colgate Case, merely ex-

——

ercised the right reserved by
the Clayton Act (Act Cong. Oct.
16, 1914, C. 823, par, 2, 38 Stat.
730 [Comp. St. par. 8835 b] to
dealers of ‘selecting their own
customers in bona fide transac-
tlons and not In restraint of
trade,’ the plaintiff can not re-
cover under its charge of unlaw-
ful discrimination in price.”
Cudahy Packing Co. v. Frey &
Son, Circuit Court of Appeals,
July 16, 1919, 261 Fed. 63, 67,
reversing lower court,

TRADE CLASSIFICATIONS ~ WHOLE-
SALER AS DISTINGUISHED FROM
JOBRER AND RETAILER.

14, Where defendant made it
its trade policy not to sell to
consumers or retallers, but to
confine Its sales exclusively to
wholesalers, though it for a
time made an exception in favor
of a company operating a chain
of stores selling directly to the
public, Held, on suit by the lat-
ter to compel defendant to con-
tinue selling to it on the ground
that defendant’s course of con-
duct, which included the reser-
vation of the right to refuse
to supply dealers falling to ob-
gerve its suggested resale prices,
constituted a violation of the
Sherman Antitrust Act, and of
the Clayton Act, that complain-
ant was not a wholesaler but a
retaller, and that defendant
might decline to deal with it
for any reason it saw fit (see
ante, pars. 4-11, and annota-
tions to Federal Trade Commis-
sion Act, pars. 8589, pp. 480~
482.) On the former questlon,
i, e, complainant’s status, the
court stated:

15. “+ * * There 18 noth-
ing unusual about such a course
of business, and certainly 1t is

¥ On resale price malintenance in general and refusal to sell, as inci-
Qenta] thereto, mee annotations to Federal Trade Commission Act, ente,

bars. 83-00, pp, 480482,
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ANNOTATIONS, SEC. 2—Continued.

TRADE CLASSIFICATIONS — WHOLE-
SALER A8 DISTINGUISHED FROM
JOBBER AND RETAILER—Contd.

no offense against common law,
statutes, public policy, or good
morals for a trader to confine
his sales to persons who will
buy from bhim in large quanti-
ties. A ‘wholesaler’ is one
who buys in comparatively large
quantitles and who sells usually
in smaller quantities but never
to the ultimate consumer of an
individual unit. He sells either
to the * jobber’ (a sort of mid-
dleman) or to the ‘retailer’;
the latter being the one who
gells to the consumer, The
‘large’ quantities bought by the
wholesaler may vary greatly—
from a fraction of a carload to
many carloads; the character
not of his buying but of his sell-
ing marks him as a wholesaler.
If occasionally, in some par-
ticular business, this term loses
somewhat of its original sig
nificance, such manifestly, as
the record shows, is not the
fact with the buslness now
under consideration.,” Qreat At-
lantio & DPacific Tea Co. v.
Cream of Wheat Co. Clrcult
Court of Appeals, November 10,
1915, 227 Fed. 40-48.

“ WHERE THE EFFECT OF SUCH DIS-
CRIYINATION MAY BE TO SUBSTAN-
TIALLY LESSEN COMPETITION OR
TEND TO CREATE A MONOPOLY IN
ANY LINE OF COMMERCE.”

See also ente, par. 11; post,
pars. 88-104.

16. *“ The second cause of ac-
tion, brought under the Clayton

- Act, is based solely upon the

allegation that the defendants

discriminated in the price of
Goodyear supplies between deal-
ers (including this plaintiff)
and manufacturers of automo-
biles, and in favor of such man-
ufacturers * * *,

17. “There i3 nothing in the
complaint to show how the al-
leged discrimination might sub-
stantially lessen competition,
and 1t certainly could not tend
to create a monopoly * * *
the manufacturers sell to deal-
ers, and the latter to the con-
sumer. There is apparently no
competition between the manu-
facturers of tires and the deal-
ers, nor is it alleged that any
exists, The differentfation in
price would not therefore sub-
stantlally lessen competition. If
such would be the effect, it must
be set forth In some discernible
way, and not in the mere lan-
guage of the statute. There Is
no unreasonable arrangement set
forth, nor is it made apparent
how competition may be sub-
stantially lcssened, or how the
defendants were doing more
than to select ‘their own cus-
tomers in bona fide transacttons
and not In restralnt of trade.
More than mere sweeping con-
clusions in the language of the
statute should be alleged to sub-
Jeet parties to trial® I can see
no basis for the second cause of
action.” IIand, District Judge,
sustaining demurrer in Baran v.
Goodyear Tire & Rubber Co.,
January 17, 1919, 258 Fed. 571,
574,

Sectlon referred to in passing.
United States v. American Can
Co., February 23, 1916, 230 Fed.
859, 883.

® Sece also post, pars. 52, 53,



CLAYTON ACT.

Sec. 3. TYING OR EXCLUSIVE LEASES, SALES OR CON-

TRACTS.™

Skc. 8. That it shall be unlawful for any person en-
gaged in commerce, in the course of such commerce, to '“b'"n“ﬂ
lease or make a sale or contract for sale of goods, wares,
merchandise, machinery, supplies or other commodxtles,
whether patented or unpatented, for use, consumption or
resale within the United States or any Territory thereof
or the District of Columbia or any insular possession or
other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or re-
bate upon, such price, on the condition, agreement or un-
derstanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise, machinery,
supplies or other commodities of a competitor or com-
petitors of the lessor or seller, where the effect of such
lease, sale, or contract for sale or such condition, agree-
ment or understanding may be to substantially lessen
competition or tend to create a monopoly in any line of

commerce.

ANNOTATIONS,

18-21, Applcabllity to agency.

22, Assignment of exclusive terri-
tory.

23-28. Construction — Limited to
leases, sales, or contracts
for gales and to lessees and
purchasers,

27-82. Construction of leases, sales,
or contracts..

83-44, Constitutionality — Patents
previously granted.

435, 48, —— Retroactive effect on
existing contracts.

47, Interstate commerce—Contracts
of domestic concern recelv-
ipg subject matter through

. Interstate commerce.

48, ~—— Leases,

40, 50, ~— —— Place of execu-
tion.

81. ——— Place of act of Infringe-
ment,

82, 53. Pleading—In general.

b4, «——— Interstate commerc o~
Averment of transaction in,
conclusion of pleader,

83, ~—— Necessary parties,

86,87, Tying or exclusive contracts
or leases—-Absence of ex-
preas assent on part of
lesses or covenantee,

58-63. «—— By owner of patent—
Licenge to manufacture un-
der, conditioned on pur.
chase raw materials there-
for from licensor (lessor),

6466, —— By owner of secret
process or formula, good
will, and trade names or
marks—Assignment of part
of potential business.

8T. ~—— Legality, presumption of.

68, €9. ~—— Monopolistic  tenden-
cles,

70-87., ~—— In particular cases.

88-104. “ Where the effect of such
lease, amale, or contract for
sale or such condition, agree-
ment, or understanding,
may be to substantially
lessen competition or tend
to create a monopoly in any
line of eommerce."”

105. Whether limited by section 2,

100-109. Whether retroactive.

Words and phrases—* Line of
Commerce,” (Reference to
pars, 58-63.)
110, 111, ~—= * Understanding.”
112. In geperal,

491

Unlawful where
effect may be to

lessen compet-
tion,

% On provisions of the Bhipping Board Act, Packers and Stockyards Act,
1021, and Transportation Act, iimiting the scope of the Clayton Act in
certaln cases, sce second, third, and fourth paragraphs of the footnote on

D. 483,
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APPLICABILITY TO AGENCY.
See also post, pars, 27-82,

18.“* *» ¢ there can be no
questlion, in view of the payment
in advance and the other ele-
ments of the transaction, that
title to the magazines which
these wholesale agents receive
passes to them. They are no
mere factors or agents. Never-
theless they are clearly much
more than purchasers * * *,

19. “If nothing but a sale
were involved, I might support
complainant's contention that
defendant has violated the
Clayton Act by preventing its
wholesale dealers from selling
the Pictorfal Review through
dealers and boys; * * &7

20, ¢“* *= * Jooking behind
the form of the contract which
the defendant makes with its
agents to the inherent features
of the transaction, I think it
may be sald that the selling
arrangement more nearly re-
sembles an agency conducted by
district agents in cooperation
with the Curtis boys than it
does an outright sale to the dis-
trict agents and nothing more
* & " Tand, J., denying
motion for temporary injunc-
tion in Pictorial Review Co. V.
Curtis Publishing Co., June 23,
1917, 255 Fed. 206, 208-210, on
the ground that it had not been
established with sufficient clear-
ness that defendant's contract
caused an unreasonable re-
straint of trade or otherwise
came within the prohibitlons of
the Clayton Act,

21 “If an agency only were
created by the contract in ques-
tion it is clear that the pro-
visions of this act would not
apply, because by its terms it is
made applicable only to leases,
sales, or contracts for sale”

ANNOTATIONS, SEC. 3—Continued.

~

Standard Fashion Co. v. Ma
grane-Houston Co., March 9,
19018, 254 Fed. 493, 405.

ASSIGXNENT OF EXCLUSIVE TERRI-
TORY.

22, Where the owner of a
product sold under a trade-
mark name, which, through
wide advertising, had become
well known to the purchasing
publle, adopted a system of
licensing dealers for certain
territories, to whom it sold ex-
clusively, in order that it
might thereby be enabled
through its inspection depart-
ment to maintain tne quality of
its product, Held, that a refusal
1o sell to an unlicensed dealer
in an assigned territory did mot
violate the section in question,
“in view of the possibility of
adulteration and the hardship
to the manufacturer of main-
taining such supervision over
the bottling as 1t decmed neces-
sary, if required to sell every
intending purchaser.” (Quota-
tion from syllabus.) Ooca-
Cola Co. v. J. G. Butler & Sons,
February 7, 1916, 229 Fed. 224.

CONSTRUCTION—LIMITED TO LEASES,
SALES OR CONTRACTS FOR SALES,
AND TO LESSEES AND PURCHASERS,

23. “ The words *lease,’ *sale,’
‘contract for sale, ‘lessee,
and ‘purchaser, being the
words used, and no other re-
lation than lecase and sale be-
ing mentioned, there I8 no ex-
pressed purpose in the clanse
quoted to make it cover any
other subject than leases, sales,
or contracts for sales, and to
embrace no other persons than
lessees and purchasers. The
words are so clear they require
no construction, and to need-
lessly construe, in order to
broaden the scope of the statute,
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whether done by the Trade
Commission in administering,
or by this court in supervising
the administration of, the stat-
ute, would be for either or both
such agencies to write into the
statute what Congress has not
expregsly written. Not only has
no ground been shown for con-
tending that by necessary impli-
cation the statute covered other
subjects than leascs, sales, con-
tractg for sales, or other persons
than lessees and purchasers, but
the Supreme Court had in 2fo-
tion Pioture Patents Co. v Uni-
teraal Film, 243 U, 8. 518, 37
Sup. Ct, 416, 61 L. Ed, 871, L. R.
A, 1917TLE, 1187, Ann, Cas. 10184,
9359, quoted below, indicated its
view that the clause In questlon
wasg passed to meet a clearly de-
fined controversy which con-
cerned lenses and sales, The
case of Henry v. Dick, 224 U, 8.
1, 32 Sup. Ct. 364, 56 L. Ed. 645,
Ann, Cas, 1913D, 830, involved
the sale of a patented machline,
and the decision upheld a sales
condition that other than sup-
Dlies made by the seller should
not be used in Its operation by
the buyer. Such being the ad-
Judged law of the land, the Su-
bPreme Court, in Motion Picture
Patents Co. v. Universal Film,
243 U, 8. 518, 37 Sup. Ct. 421
(61 L. Ed, 871, L. R. A, 1917E,
1187, Ann. Cas. 19184, 959), not
only overrnled that case but
chapged the decided law, say-
ing:

24, “*It s obvious that the
¢conclusions arrlved at in this
obInlon are such that the decl-
8lon In Henry v. Dick Co., 224
U. 8, 1, must be regarded as
overruled,’ But in doing so that
court suggested, as we have
8ald, its view that Congress, in
Passing the quoted section of the
Clayton Act, bad done so In order

to meet the decisfon in Henry v.
Dick, supre; the opinion stat-
ing, ‘We are confirmed in the
conclusion which we are an-
nouncing by the fact that since
the decision ot Henry v. Dick
Co.,, 224 U. S. 1, the Congress
of the United States, the source
of all rights under patents, as if
In response to that decision, has
enacted a law making it unlaw-
ful for any person engaged in
interstate commerce * to lease or
make a sale or contract for sale
of goods * * * machinery,
supplies or other commodities,
whether patented or unpatented,
for use, consumption or resale,
* * * or filx a price charged
therefor * * * on the con-
dition, agreement or under-
standing that the lessee or pur-
chaser thereof shall not use
* * * the goods, * * ¢
machinery, supplies or other
commodities of a competitor or
competitors of the lessor or
seller, where the effect of such
lease, zale, or contract for sale
or such condition, agreement or
understanding may be to sub-
stantially lessen competition or
tend to create a monopoly {n any
line of commerce.’ 38 Stat, 730.
25. “And in that connection
it will be noted that in the dis-
senting oplnion in Henry v.
Dick (sece 224 U. S. 00, 32 Sup.
Ct. 881, 56 L. Ed. 645, Ann, Cas,
1913D, 880) the Chief Justice,
with two Justices concurring,
suggested the very congressional
action which, we submit, was
afterwards embodied in the
Clayton Act, stating that thelr
dissent would—
“+ggrve to make it clear that if
evils arise thelr continuance
will not be caused by the inter-
pretation now given to the stat-
ute, but will result from the
innction of the leglslative do-
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ANNOTATIONS, SEC. $—Continued.

CONSTRUCTION—~LIMITED TO LEASES,
SALES OR CONTRACTS FOR SALES,
AND TO LESSEES AND PURCHAS-
EXS—Continued.

partment in falling to amend
the statute o as to avoid such
evils.’

26. “ That, shortly after this

decision was rendered, Congress
passed the clause In question,
gives additional weight to the
view that Congress—
“¢qg if in response to that deci-
slon, has enacted a law making
it unlawful for any person en-
gaged In iInterstate commerce
“to lease or make a sale or con-
tract for sale of goods,” etc.)”
Curtis Publishing Co. v. Federal
Trade Commission, March 2,
1921, 270 Fed. 881, 904-900.
(See case in this volume, p. 579
at pp. 606, 607.)

CONSTRBUCTION OF LEASES, SALES,
OR CONTRACTS.

See also ante, pars. 18-21,

27. “If I thought that the sys-
tem of marketing defendant’s
magnzines was a cover to avold
the provisions of the Clayton
Act, or obtaln a monopoly, I
might reach a very different con-
clusion, but I am satisfled that
the system is genulne, and not
in any respect other than what
it represents 1{tself to be
s ¢ o TIand, J, In Pictorial
Review Co. v. Curtis Publishing
Co., June 23, 1917, 255 Yed. 200,
209.

28. “1f an agency only were
created by the contract In ques-
tion 1t 18 clear that the provi-
sions of this Act would not ap-
ply, because by its terms It is
made applicable to leases, sales,
or contructs for sale. Although
the plaintiff, by the terms of the
coutract, grants to the defend-

ant an agency for the sale of
Standard patterns, the court
will gsearch beneath the language
employed to discover the real
nature of the countract and will
place its own construction upon
it without reference to its char-
acterization by the parties
themselves.” Standard Fashion
Co. v. Magrane - Houston Co.,
March 9, 1918, 254 Fed. 493, 403,

29. Held, that a contract In
substance one of sale, though
called one of agency, containing
a provision that the convenantee
undertakes not to sell any of the
products Involved other than
those of the vendor, during the
term of the contract, under the
clrcumstances concerned, vio-
lateg the above section. Stand-
erd Fashion Co. v, Magrane
Iouston Co., June 28, 1919, Cir-
cuit Court of Appeals, 259 Fed.
793.

30. ** * * we turn to the
second question, namely: Did
the present contract lease or
make a sale or contract for the
sale of goods’'? * * * Turn-
1ng, then, to this present con-
tract of the Curtis Company
¢ * ¢ we note, first, that the
agreemcnt, which is entitled a
‘ District agency agreement,’ is
In form and verbiage an appoint-
ment by a publisher of an agent,
and an agent for limited terri-
tory and for a mutually optional
time, for the purpose of (a)
selling and (b) distributing its
magazines. Now, there are no
words in the contract which
purport or contemplate the sale
of such magazines, and there {s
express provision, if (a) s sale,
or (b) a distribution, to third
parties, 13 not effected, the mag-
azines consigned are to be re-
turned to the publisher. Indeed,
the nalure of the transaction,
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the necessary haste to get the
magazines into the hands of the
boys at once, shows of itself
that there was no reason for
trangferring title by sale. It
was not the handling of com-
modities of which sales would
naturally be made. It was a
contract for distributing and
speeding up deliveries of an
article whose whole value de-
pended on the haste with which
it passed from the agent’s pos-
Session. * * * All of these
and other details that might be
cited evidence that the relation
created by this contract, and by
its expressed terms meant to be
created, was one of agency, and
that there is an entire absence
in the contract of any terms or
words usual or requisite to ef-
fecting or evidencing a sale, as
well as of circumstances invit-
ing or necessitating a sale.

31, “We have not overlooked
the fact that the contract pro-
vides for the maintenance by the
agent in the hands of the pub-
lisher of an advance sum of
money suflicient to indcmnify
the publisher for all magazines
forwarded. But in our judg-
ment this deposit can not, in
view of the right of return, be
regarded as a payment, but
rather as an Indemnity to se-
cure payment, for all coples the
agent does not return, * * *
Nor is the fact to be overlooked
that the contract, taken as a
whole, could not be satisfled by
the mere fact of sale to a buyer,
for, if the transaction ended
with a sale by the publisher,
the whole spirit and purpose of
the contract would be lost,
which 1s that the distributing
agent should distribute to the
boys and the boys distribute to
their personal customers.

82. *“The subject of the con-
tract is a large quantity of
magazines, and the object of the
contract is not to vest owner-
ship of them In the other party
to the contract, but to pass
those magazines by the use of
other agencies Into the hands of
the public. And the objJect of
placing these magazines in the
bands of the publle is not alone
to get from the real buyer of
the magazine its comparatively
small price, but by placing it in
the hands of a vast number ot
buyers to thereby enable the
publisher to obtain that adver-
tising patronage which s the
financial mainstay of all such
periodical publications. It has
therefore seemed to us that the
unique character of the subject
matter of this contract, the ob-
Ject the publisher had In view,
and the phraseology, conditions,
and obligations of this contract,
unite to make the contract one
of consignment to a distributing
agent, who was furthering the
business of his prineipals, and
not one of a buyer, who thercby
acquires title for his own indi-
vidual purposes.” Curtis Pub-
lishing Co. v. Federal Trade
Commission, March 2, 1921, 270
Fed. 881, 906-008. (See case In
this volume, p. 579 at pp. 607~
609.)

CONSTITCTIONALITY—PLTENTS PRE-
YIOUSLY GRANTED.®

83, “* & ¢ the court can
conceive of no reason why Con-
gress can not restrict the rights
of patentees, If In its opinion
they are used ln a manner re-
sulting in oppressing the publie,
A patent i merely a privilege
granted to inventors by Con-
gress, and whepever that priv-
ilege 18 abused or ig found to be

® On patent or trade-mark monopoly as beretofore lnvolved under this
Act, see ante, pars, 8-11, 22; post, pars, 5866,
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CONSTITUTIONALITY—PATENTS PRE-
YIOUSLY GRANTED — Comtimucd.
exercised in 8 manner contrary
to the public policy of the Gov-
ernment, Congress certainly has
the power to enact laws which
will prevent such an abuse,
* * *” TUnited Stales v.
United Shoe Machinery Co.,

June 6, 1916, 234 Fed. 127-151.

34. “The contention on behalf
of defendants is that, prior to
and at the time of the enact-
ment of the Clayton Act, it was
thelaw * * * thattermsand
restrictions such as are con-
tained In the leases and attacked
fn this action *were not of-
fensive to the letter or policy of
the law® * * o

35. “ There is nothing in the
laws relating to patents which
in anywise affects contracts for
license, use, sale, or lease of pat-
ented articles, They are subject
to the same governmental and
legislative control as other con-
tracts, & * *”»

36. “In short, Individual
rights, whether claimed under
patents or otherwlse, must be
subordinated to the publie good,
and, unless clearly arbitrary and
unreasonsable, courts will respect
the acts of the legislative de-
partment. There are but few
public regulationg which do not
deprive persons of rights there-
tofore enjoyed. As abuses,
harmful to the public, are found
to exist, new laws are enacted
to prevent them, and they
necessarily deprive those who
practiced them of any right to
continue them.

37. “If a bdusiness 18 sub-
Ject to regulation, the contracts
made in its conduct are subject
to regulation, * ¢ ¢»

38, “ Conceding that the courts
had previously sustalned the
right to make such leases and

contracts as are attacked in this
cause, it does not follow that the
patentee has a vested right In
them of which the legislature
may not deprive him, if, in its
opinion, they are detrimental to
the public welfare. While it is
true, as claimed by counsel, that
by the tenth amendment to the
Constlitution the police power is
reserved to the States, it is now
well settled that, as the Consti-
tutlon vested in Congress the
exclusive power to regulate com-
merce among the States and
grant patents, it possesses what
18 akin to the police power of the
States, the right to regulate acts
relating to them, including
licenses, sales, contracts, and
leases of patented articles, espe-
clally when employed In com-
merce among the States or for-
elgn States, * » &

39. “So, even if [conceding?]
the claim that the former de-
clsions relied on constitute a
vested right in the patentee, it
would still be subject to regula-
tion by Congress, under the com-
merce as well as the patent
clauses of the Constitution, and
In some matters, to the police
power of the States, * * "

40, "“Besides, decislons of
courts do not create rights
which become vested to the ex-
tent that they may not be im-
paired by subsequent legisla-
tion, except as they become res
fudicata betwecn the partles to
the act and thelr privies. They
are rules of property which will
not, for slight reasons, be
changed by later decisions,
but even such decisions may
have been overruled frequently,
* o B

41, * Of course, this does not
apply to vested rights under a
statute or contract based on a
valuable comsideration, and not
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subject to the police power.
* L] L 1 g

42, «“* » * A gtatute ad-
dressed to no particular person
does not constitute a contract,
and therefore creates no vested
right, and may be repealed at
any time, * * * The patent
laws of the United States are
addressed to no one in particu-
lar, but dictated by public pol-
ley, restrained only by the
Constitution, that the patent
‘secure for a limited time to
Inventors the exclusive right to
thelr discovery.'”

43. “ Besides, there {8 nothing
in the Natlonal Constitution
which prohibits Congress or a
State from nullifying existing
contracts, if, in the opinion of
the legislative department, based
on substantial grounds, they are
injurious to the public. All con-
tracts for a definite perlod must
be taken to have been made sub-
Ject to a possible change by law,
under the police power, if the
public welfare demands it, and
this is to be determined by the
lawmakers, * ¢ *”

44. “The concluslon reached
1s that, while Congress can not
deprive a patentee of the exclu-
slve use of the patent, or reduce
the time for which it is granted
by existlng law, without violat-
ing the fifth amendment, a pat-
entee has no vested right In
conditions of contracts for use,
license, or lease of his patented
Invention, which Congress may
not prohibit, if, in its judgment,
they are injurlous to the publie
welfare, though he may have
Dossessed that right under the
common or municipal law, as
theretofore construed by the
courts, * ¢ *" United States
V. United Shos 2Machinery Co.,

March 31, 1920, 264 Fed. 138,
147-152, 154.

—— RETROACTIYE EFFECT ON EX.
ISTING CONTRACTS,

45, “* ¢ * (Counsel for de-
fendant earnestly insists that,
even if Congress so intended, the
statute can not be so construed
as to apply to preexisting con-
tracts without vlolating funda-
mental and constitutional
rights, * * =«

40. “Congress derived its
power to enact such legislation
from the commerce clause of the
Constitution, and the power so
conferred 13 broad, comprehen-
sive, and all-embracing. All per-
sons entering Into contracts in-
volving Interstate commerce
must do so subject to the right
of Congress thereafter to con-
trol, regulate, or prohibit the
performance thereof. ‘Every
owner of property holds the
same subject to such actlon as
the sovereign power of the State
may, in the exercise of {ts legiti-
mate sovereignty, adopt In rela-
tlon to it It is now too well
settled to admit of controversy
that a contract to do a thing,
lawful when made, may be
avoided by subsequent legisla-
tion making it unlawful, and
that an act of Congress may
lawfully affect rights which had
their Inception before its passage
{citing casesl.” Elliott Machine
Co. v. Center, February 20, 1915,
227 Fed. 124, 126,

INTERSTATE COMMERCE »—(CON-

TRACTS OF DOMESTIC CONCERNS

BRECEIVING SUBJECT MATTER
THROUGH INTERSTATE COMMERCE,

47, “ Federal 'T'rade Commis-
slon and Clayton Acts have no
application to a contract be-
tween g domestic oll company

® See glao snte, annotations to Federal Trade Commisslon Act, pars,
89-43, pp, 462, 463, and post, par. B4,

7463¢—22——82
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and a domestlc partnership en-
gaged In the garage business,”
under the terms of which the
oll company lent the partnership
a gasoline pump in considera-
tion, among other things, of the
latter agreeing not to use sald
pump for any other product than
the lender’s, “claimed by the
garage partners, when ‘sued
under it, to have been against
public policy and in restraint of
trade, though the gasoline in-
volved was brought to plaintiff
oll company’s place of business
by interstate commerce.,” (Quo-
tation from syllabus.) Quincy
Oil Co. v, Sylvester, March 7,
1921, 130 N, . 217 (Mass.).
—— LEASES.

48, “ It may be conceded that
every lease is not commerce, but
that is not conclusive that none
may be. Each case must be
determined fromm the peculiar
facts shown to exlst in that
case. When a corporation with
millions of capltal, doing an an-
nual business amounting to mil-
lions of dollars, sces proper to
conduct its business by only
leasing its chattels, instead of
selling them, why is it not as
much engaged in commerce as if
it sold them outright?” United
Statcs v. United Shoe Machin-
ery Co., June 6, 1918, 234 Fed.
127, 143, 144.

e e PLACE OF EXECUTION.

49, Where the contention was
made that certaln leases were
not In the course of interstate
trade upon the ground that they
“ were only presented to the
lessee for signuature and exe-

cuted by him after the machines
had been set up and were in
operation, regardless of the fact
from what State the defendants
shipped them " and it appeared
ihat “the custom then prevall-
ing was: The shoe manufac-
turer would notify the local
representative of the defend-
ants that he desired to lease
certain machines, whereupon =a
blank printed order would be
banded to him. He would then
insert in a blank left for that
purpose the kind of machine or
machines he deslred and sign
the application. The order is:
‘Please dellver to the under-
signed, upon the terms and con-
ditions hereinafter stated, for
use in the factory of the under-
signed at (Insert St. Louls, Mo.,
or wherever the factory 1s lo-
cated) the machines,’ ete.

50. “ It also contains an obli-
gation that he will hold the ma-
chines at his sole risk from in-
Jury, loss, or destruction by fire
or otherwise, pay all taxes as-
sessed and levied on them, will
render full and accurate reports
of the machines, pay the rental
and royaltles established by the
defendants, and pay all ship-
ping and transportation charges,
both to and from the factory of
the machinery company. An
order would then be sent to the
home office of the defendant
Maine company in the State of
Massachusetts, and, if accepted,
the machines would be shipped
from Massachusetts, consigned
to itsclf. Upon their arrival at
the destination, they would be
taken from the carrier by de-
fendants' agent and installed in
the shoe factory, and, when set
up and put In operation, the
lease would be executed.” Held,
that such contentlon can not be
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sustained. United States .
United Shoe Machinery Co.,
March 31, 1920, 264 ¥ed. 188,
158. .

=~ PLACE OF ACT OF INFRINGE-
MENT.

51. “Inasmuch as the con-
tract * * * {nvolved and re-
stralned Interstate commerce, it
makes no difference that the par-
tleular act of Infringement oc-
curred within the State of New
York, and the prohibitions of
the Clayton Act apply [clting
cages].” Molion Picture Pal-
ents Co. v, Universal Film Co.,
Circult Court of Appeals, 1916,
235 Fed. 898, 401. Affirmed
(1917) In 243 U, S. 502.

PLEADING—IN GENERAL.M

52. “ It will be noticed that in
this Act [the Clayton Act}
there is nothing said of com-
binations or conspiracies, nor
that the parties complained of
are monopollzing or attempting
to monopolize sny part of the
commerce among the several
States, as was required in the
Sherman Act. * * ¢ Evi-
dently Congress was not satis-
fled to only prohibit actval les-
sening of competition, or mo-
nopolizing, but to make It un-
lawful for any person to do
those acts, which may put it in
his power to do so.

53. “ For these reasons, In the
opinion of the court, all that is
hecesgsary to state & cause of
actlon under the Clayton Act 1s
to charge that the defendants
committed the acts prohibited
by the statute and that they
tend to substantlally lessen
competition or create a monop-
oly in {interstate commerce.”"
United States v. United Shoe

Machinery Co., June 6, 1016, 234
Fed. 127, 150,

—— INTERSTATE COMMERCE—AYER-
HMENT OF TRANSACTION IN, CON=
CLUSION OF PLEADER,

54. “Relatlve to leases of
shoe machinery being transac-
tions in the course of interstate
commerce, which alone are
made unlawful by Clayton Act,
October 15, 1914, paragraph 3
(Comp. St.,, par. 8835c), the
allegation of answer merely that
they were made in the course
of such. commerce is a conclu-
gion of the pleader.” (Quota-
tion from syllabus.) Witherell
& Dobbins Co. v. United Shoe
Machinery Co., Circuit Court of
Appeals, November 9, 1920, 207
Fed. 950.

«— NECESSARY PARTIES.

55. “The contract here in-
volved covered the arrangements
made by common carriers for
moving the Georgla fruit crop
during the scason which was ¢~
begin 23 days after entry of the
order to cease and desist. The
previous year the crop amounted
to 7,600 cars of peaches, and it
had to be, and was, meved
within 8 few weeks. To the
action here complained of [con-
tracts under the terms of which
the company agreed to furnish
refrigerator cars and refrigera-
tor service, and the railroad
agreed to pay the charges stipu-
lated, patronlzing the company
exclusively, with respect to thelr
requirements for such cars and
service] and in which the con-
tract was in part held to be {lle-
gal, the carriers were not par-
ties. The carrler’s consideration
for the contract consisted of two
promises, viz, first, that it would

% Bee slno anle, annotations te Federal Trade Commissiom Act, pasd,

52-55, p. 466,
™ Beo alao ente, par. 17,
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take all its requirements of re-
frigerator cars from petitioner;
and second, that it would pay
icing charges and also three-
fourths of 1 cent per mile run
on the lines of the carrier, which
wags the usual charge (50 I. C.
C. R., p. 660). Inasmuch as the
exclusive clause covered the only
agreement in the contract to
use any cars, the destruction of
that clause destroyed the mu-
tuality of the contract and it
could not be enforced. [Citing
cases.] Such being the effect
of the finding and order, the
carrlers were necessary partles.
U. 8. v. U. 8. Shoe Machinery
Co., 247 U. 8. 82, 60.” Fruit
Growers Ezpress, Inc., v. Fed-
eral Trade Commission, June 186,
1921, 274 Fed. 203, 206.

TYING OR EXCLUSIVE CONTRACTS OR
LEASES—ABSENCE OF EXPRESS
ASSENT ON PART OF LESSEE, OR
COVENANTEE.

5G. “* * * Dutitisclaimed
that there is nothing in the
leases whercby the lessees cove-
nant or bind themselves not to
use any machines manufactured
by other parties, or purchase ma-
terials which are dealt in by the
defendants, from others. Thisis
true, but a8 the lessors retalned
the right, in case any other ma-
chines are used {n the manufac-
ture of shoes than those manuy-
factured by the defendants, of
canceling the leases and remov-
ing the leased machines, and
further provide for a rebate to
those who comply with these
terms, which those using other
machines or material do not re-
ceive, there i3 an implied
promise on the part of the
lesseces not to violate these con-

ditions of the leases, or suffer
the penalties set out In the
leases.

57. “* & » The right to im-
pose a heavy penalty for doing
certain things is just as effective
to prevent them as a covenant
not to do them. It is therefore
unnecessary that the lessees
should bind themselves to thess
conditions or agreements by cov-
enants, It is sufficlent {f the
natural and inevitable effect of
the leases, accepted by them,
leads to the same resylt as if
they had in express terms bound
themselves not to use any other
machines or materfals than
those manufactured or dealt In
by the defendants. But to re-
move any doubt upon the sub-
Ject, Congress, out of abundant
caution, added the words ‘or
understanding ' after the words
¢ contracts or agreements.! The
word ‘understanding,’ as de-
fined by lexicographers, includes
‘mental discernment, compre-
hension, clear knowledge.'”
United States v. United Shoe
Machinery COo., June 6, 1916,
234 Fed, 127, 147, 148,

~——BY OWNER OF PATENT—LI-
CENSE TO MANUFACTURE UNDER,
CONDITIONED ON PURCHASE RAW
MATERIALS THEREFOR FROX LI-
CENSOR (LESSOR).

See also ante, pars. 8-11; post,
par. 112,

58. Plaintiff sues to enjoln
defendant from Interfering with
its contracts with third purties.
Said contracts bound such third
parties to purchase all mate-
rials for the manufacture of an
article, the patents on which
were owned by plaintiff in con-
sideration of a license from
plaintiff, to such third parties
to manufacture such article.
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The injunction was resisted on
the ground, among others, that
the contract violated sectlon 3.
The court, on motion for a pre-
limingry injunction, declined to
sustain this contentlon and
granted the relief sought, stat-
ing in part:

59, “ It appears from the af-
fidavits that 82 licenses iden-
tical. In terms and conditlons
with the license to the Kise-
mann Company were granted by
the plaintiff to gear manufac-
turers in the United States, and
that this number constitutes
more than a majority of the
gear manufacturers of this couna
try. It likewise appears that
gears differing in composition
and design, but supplying in,
whole or In part the want now
filled by the Conrad gears, were
being made and used in large
numbers before the Conrad
gears were put upon the market.
The plalntiff’s license agreement
does not contain any condition
that the licensee shall not make,
use, or deal in the gears of any
competitor or competitors of the
plaintiff, The license agreement
may not, therefore, be held un-
lawful as tending to create a
monopoly in gears. If the Con-
rad gear has supplanted other
gears, as to which there i8 no
evidence, the cause for such
supremacy lles outside the con-
tract, and consequently does
not bring the contract in con-
fllet with efther the statute or
publie policy.

60, * Again, as the gear ma-
terial 18 unpatented, it may be
assumed that there was, prior
to the grant of the Conrad pat-
ents, a ‘line_of commerce’ in
such materlal; but, if the pat-
enty are valid, only of course
for purposes other than for
gears. Yet tho license agree-
ment contains no condition that

the licensee may not make or
deal in the materials for use as
Ingredients of articles other
than gears or use or deal in
such articles when made. The
patents, 1f valid, added a new
use for the material, but left
the fleld of prior uses of the
material and of articles other
than gears made therefrom un-
affected, The license agree-
ment may not, therefore, if the
patents are valid, be held un-
lawful as tending to create a
monopoly or to substantially
lessen competition In the line
of commerce of making, using,
or sellilng articles made of
fibrous material and a binder or
laminations of cloth, and a phe-
nolic condensation product, and
the like, or articles other than
gears made from such material.
A contrary result would prob-
ably follow if the patents are
not valid.

61. “ But, assuming the pat-
ents to be valld, has the manu-
facture of gears under the
Conrad patents created a new
‘line of commerce’ within the
meaning of the Clayton Act,
namely, the supplylng of ma-
terial for making Conrad gears,
and if so, may the effect ¢ * *
of the license agreement be to
substantially lessen competition
or tend to create a monopoly
thereiln? Whether the making
and sale of the materials to go
fnto the Conrad gears Is a *line
of commerce’ within the mean-
ing of the Clayton Act is under
the evidence before the court
not free from doubt and no
opinion will now be expressed
thereon, Assuming, however,
that that would constitute such
‘line of commerce, and that
the patents are valid, i1s the
contract a lawful one? Re-
vised Statutes, section 4884.
(Comp. St. 9428), provides that:
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take all its requirements of re-
frigerator cars from petitioner;
and gecond, that it would pay
fcing charges and also three-
fourths of 1 cent per mile run
on the lines of the carrier, which
was the usual charge (50 I. C.
C. R, p. 660). Inasmuch as the
exclusive clause covered the only
agreement in the contract to
use any cars, the destruction of
that clause destroyed the mu-
tuality of the contract and it
could not be enforced. [COiting
cases.] Such being the effect
of the finding and order, the
carriers were necessary partles.
U. 8. v. U. 8. Shoe Machinery
Co., 247 U. 8, 82, 60.” Fruit
Growers Ezpress, Inc., v. Fed-
eral Trade CommAssion, June 16,
1921, 274 Fed. 205, 200.

TYING OR EXCLUSIVE CONTRACTS OR
LEASES—ABSENCE OF EXPRESS
ASSENT ON PART OF LESSEE, OR
COYENANTEE,

53, #* * * Dutitisclaimed
that there is nothing in the
leases whereby the lessees cove-
nant or bind themselves not to
use any machines manufactured
by other partles, or purchase ma-
terials which are dealt in by the
defendants, from others. This{s
true, but as the lessors retained
the right, in case any other ma-
chines are used in the manufac-
ture of shoes than those manu-
factured by the defendants, of
cancellng the leases and remov-
ing the leased machines, and
further provide for a rebate to
those who comply with these
terms, which those using other
machines or materfal do not re-
celve, there Is an Implied
promise on the part of the
lessces not to violate these con-

ditions of the leases, or suffer
the penalties set out In the
leases.

57, %+ * * The right to im-
pose a heavy penalty for doing
certain things is Just as effective
to prevent them as & covenant
not to do them. It is therefore
unnecessary that the Ilessees
ghould bind themselves to these
conditions or agreements by cov-
enants, It is sufficlent if the
natural and inevitable effect of
the leases, accepted by them,
leads to the same’ result as fif
they had in express terms bound
themselves not to use any other
machines or materials than
those manufactured or dealt in
by the defendants. But to re-
move any doubt upon the sub-
Ject, Congress, out of abundant
caution, added the words ‘or
understanding’ after the words
*contracts or agreements.’ The
word “‘understanding,’ as de-
fined by lexicographers, includes
‘mental discernment, compre-
hension, clear knowledge,'”
United States v, United Shoe
Machinery Co., June 6, 1916,
234 Fed. 127, 147, 148,

—BY OWNER OF PATENT—LI-
CENSE TO MANUFACTURE UNDER,
CONDITIONED ON PURCHASE RAW
WATERIALS THEREFOB FROM LI.
CENSOR (LESSOR).

See also anie, pnré. 8-11; post,
par. 112,

58. Plaintiff sues to enjoin
defendant from interfering with
its contracts with third purties.
Said contracts bound guch third
parties to purchase all mate-
rials for the manufacture of an
article, the patents on which
were owned by plaintiff in con-
sideration of a llcense from
plaintiff, to such third parties
to manufacture such article,



CLAYTON AOT,

The injunctlon was resisted on
the ground, among others, that
the contract violated section 3.
The court, on motlon for a pre-
Uminary injunction, declined to
sustaln this contentlon end
granted the relief sought, stat-
ing in part:

69. “ It appears from the af-
fidavits that 82 licenses iden-
tical i{n terms and conditlons
with the license to the Eise-
mann Company were granted by
the plaintiff to gear manufac-
turers in the United States, and
that this number -constitutes
more than a majority of the
gear manufacturers of this coun-
try. It likewise appears that
gears differing in composition
and deslgn, but supplying in
whole or In part the want now
filled by the Conrad gears, were
being made and used in large
numhers before the Conrad
gears were put upon the market.
The plaintiff’s license agreement
does not contain any condition
that the licensee shall not make,
wnse, or deal in the gears of any
competitor or competitorg of the
plaintiff, The license agreement
may not, therefore, be held un-
lawful as tending to create a
monopoly in gears. If the Con-
rad gear has supplanted other
gears, as to which there ia no
evidence, the cause for such
supremacy lles outside the con-
tract, and consequently does
not bring the contract in con-
flict with either the statute or
publie poliey.

60, “Again, as the gear ma-
terlal 18 unpatented, it may be
assymed that there was, prior
to the grant of the Conrad pat:
ents, a ‘line of commerce’ in
such material; but, if the pat-
ents are valid, only of course
for purposes other than for
gears, Yet the license agree-
ment contalns no condition that

the licensee may not make or
deal in the materials for use as
Ingredients of articles other
than gears or use or deal in
such articles when made. The
patents, if valid, added a pew
use for the material, but left
the field of prior uses of the
material and of articles other
than gears made therefrom un-
affected. The license agree-
ment may not, therefore, if the
patents are valld, be held un-
lawful as tending to create a
monopoly or to substantially
lessen competition in the line
of commerce of making, using,
or selling articles made of
fibrous material and a binder or
laminations of cloth, and & phe-
nolie condensation product, and
the llke, or articles other than
gears made from such materlal.
A contrary result would prob-
ably follow if the patents are
not valid,

61. “But, assuming the pat-
entg to be valid, has the manu-
facture of gears under the
Conrad patents created a new
‘line of commerce’ within the
meaning of the Clayton Act,
namely, the supplying of ma-
terial for making Conrad gears,
and if so, may the effect * * *
of the license agreement be to
substantially lessen competition
or tend to create a monopoly
therein? Whether the making
and sale of the materials to go
into the Conrad gears Is a *line
of comnierce’ within the mean-
ing of the Clayton Act is under
the evidence before the court
not free from doubt and no
opinion will now be expressed
thereon, Assuming, however,
that that would constitute such
‘line of commerce, and that
the patents are valid, is the
contract a Jawful one? Re-
vised Statutes, section 4884
{Comp. St. 9428), provides that:
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TYING OB EXCLUSITE CONTRACTS OR
LEASES—BY OWNER OF PATENT—
LICENSE TO MANUFACTURE TUN-
DER, CONDITIONED ON PURCHASE
RAW MATERIALS THEREFOR FROM
LICENSOB (LESSOR)—Continned.
‘Every patent shall contaln

¢ * & grant to the pat-

entee, his heirs, or assigns, for
the term of 17 years, of the ex-
clusive right to make, use, and
vend the inventlion or discovery
throughout the United States
and the territories thereof.

€2. “A patent gives to the pat-
entee the right not only to pre-
vent others from making the
patented article, but also to pre-
vent others from making any
ingredient or part of such pat-
ented article with intent that
such ingredient or part shall be
used in the patented article, for

as a patentee may malintain a

sult for infringement against a

person making such patented

article, so may be also maintaln

a suit for contributory Infringe-

ment agalnst a person making

and selling the ingredients or
parts for use in the patented
article. The right to make the
parts and material entering into
the patented article, and to ex-
clude others from making them,
if such parts and material are
unpatented as in this case,
would seem to be an inevitable
adjunct of the patent and a part
of the patent monopoly. There
18 no evidence in this case that
the patentee or his assignee, the
plaintiff, ever surrendered this
monopoly to the public. I do
not see, therefore, that the effect
of granting a license to manu-
facture the Conrad gears, but
reserving to the licensor the
right to continue to make the

gear material, was to surrenaer
to the public the licensor's mo-
nopoly to make the material en-
tering into such gears, or to
create & ‘line of commerce’
within the meaning of the Clay-
ton Act.

63. “Nor do I see how the effect
of reserving such right to the
licensor may he to lessen com-
petition that never existed or
tend to create a monopoly that
was complete In the licensor be-
fore the contract was made.
This tentative conclusion is, I
think, in accord with Wallace
v. Homes, 9 Blatch. 63, 29 Fed.
Cas. 74, and not in conflict with
Motion Picture Co. v. Universal
Film Co., 243 U. S. 502, 37 Sup.
Ct. 416, 61 L. Ed. 871, L. R. A.
1917E, 1187, Ann, Cas. 19184,
939; for as I understand the
latter case, the question there
decided 1is radlcally different
from the one now under consid-
eration. Furthermore, the trend
of the Motion Picture Company
Case is not manifest in U. §. v.
United Shoe Mach. Co., 247 U. 8.
82, 88 Sup. Ct. 473, 62 L. Iid.
968, and it is not clear that the
latter case did not modify the
former, It is thus geen that if
the making and selling of ma-
terial for Conrad gears is a
‘line of commerce,’ within the
meaning of the Clayton Act,
which 18 not decided, that the
validity of the contract depends
upon the valldity of the pat-
ents—not the admission of
validity made by the licensee,
but upon thelr actual validity.”
Weslinghouse Electrio & Mfg.
Co. v. Diamond State Fibre Co.,
March 27, 1920, 208 Fed. 121,
125, 126,
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—— BY OWNER OF SECRET PROCESS
OR FORMULA, GOOD WILL, AND
TRADE NAMES OR MARKS—ASSIGN-
MENT OF PART OF POTENTLL
BUSINESS.

See also ante, pars, 8-11; post,
par. 112,

64, Sued to enforce a con-
tract made by its predecessor,
In which sald predecessor,
owner of a valuable secret proc-
ess or formula for making a
beverage, theretofore confined to
the fountain trade, and of a
valuable good will, and trade
names and marks in connection
with its product, gave exclusive
rights for the botftling business
in a large territory to complain-
ant’s predecessors, and the right
to use its trade names and
marks in connection therewith,
in return for their undertaking,
among other things, to carry on
such business In- the territory
in question and take all their
syrup from it, defendant con-
tended that the contract was
void under the law of Georgia,
the Sherman Act, and the Clay-
ton Act. The court stated, in
declining to sustain this conten-
tion:

65. “It is next contended by
the defendant that, if the con-
tract be construed as it is now
construed by the court, it 1s void
under the law of Georgia, the
Sherman Act, and tha Clayton
Act. In this connection it
should be observed that the
effect of the contract was not a
merger or consolidation of busi-
nesgses theretofore existing in
severalty, but was the complete
severance of the bottling busi-
ness from the business of sup-
plylng soda fountains with the
syrup, while the result which
the defendant seeks under stat-
utes intended to prevent monop-

oly would give to the defendant
a complete and exclusive mo-~
nopoly of both the fountain
business and the bottling busi-
ness. The accomplishment of
this result through the Instru-
mentality of the antimonopoly
statutes would, Indeed, be
unique. That of necessity there
18 competition between the bot-
tled drink and the fountain
drink can not be seriously ques-
tioned. The contract did not fix
a price for the bottled drink, It
did pot fix a price for the foun-
tain drink. The defendant may
gell its fountain syrup for such
price as 1t pleases subject to
the inevitable result, if it raises
its price too high, that the de-
mand for the fountain drink
will decrease, and that for the
bottled drink increase, The con-
verse would, of course, be true,
should the price of the bottled
drink greatly exceed that of the
fountaln drink.

0. “The defendant points
out certain covenants * * *
to show that the contract 1s in
restraint of trade. It cites
Floding v. Floding, 137 Ga. 531,
73 S. E. 729, and other cases, to
show that the courts of Georgla
refuse to recognize an agree-
ment not to operate the same
business in a territory very
large in area as being in {un?]-
reasonable restraint of trade.
But such cases have no analogy
to the case at bar, where the
effect of the contract was not to
transfer the whole business of
the vendor, but only en inci-
dental and potential business
arising out of the main business
of the vendor. It is unnecessary
to analyze the several covenants
pointed out as being in unrea-
sonable restraint of trade
Those covenants at most operate
as a partial and not as & gen:
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eral restraint, and are ‘merely
ancillary to the maln purpose of
a lawful contract, and necessary
to protect the covenantee in the
enjoyment of the legitimate
fruits of the contract, or to pro-
tect him from the dangers of an
unjust use of those fruits by
the other party,’ or were cove-
nants necessary to protect the
Georgia corporation in its re-
tained business. Such pro-
visions are valid. United States
v. Addyston Pipe & Steel Co., 85
Fed. 271, 29 C. C. A, 141, 48
L. R. A, 122; John D, Park &
Sons Co. v. Hartman, 153 Fed.
24,82 C, C. A, 158, 12 L. R, A,
(N. S.) 135. I find in the con-
tract nothing having an effect
or Intended to have an effect to
defeat or lessen competition or
to encourage or tend to create 8
monopoly, nor do I find any-
thing therein that may be sald
to be in unreasonable restraint
of trade.” The Cooa-Cola Bot-
tling Co. v. The Coca-Cola Co.,
November B, 1920, 209 Fed. 7906,
813, 814.

e LEGALITY, PRESUMPTION OF,

67. “* * ¢ the statute does
not create a presumption that
such contraets are Inherently
vicious, nor does it impose upon
the plaintift the burden of prov-
ing that the contracts are not
{llegal. The presumption is of
legality, and the burden 18 upon
him who assumes {llegality.
The application of the statute
should be made only upon full
proofs. The consequences of
applylng it otherwise are too
serious to be dlsregarded

* « »» Brown, district judge,
concurring in denylng relief
sought but dissenting as to hold-
fng contract involved unlawful
under Clayton Act in Standard
Fashion Co. v. Magrane-Ilouston
Co., Circuit Court of Appeals,
June 28, 1919, 259 Fed. 793, 802.

~—- MONOPOLISTIC TENDENCIES.

63. “The Commisslon justl-
fles the order complained of by
looking to the future rather
than at the present, * * *”

“The Commission looking
forward sees in the present
highly competitive business of
the varlous wholesalers a seéd
which will in time produce the
fruit condemned {n Patterson v.
United States, 222 Fed. 599,
.« ® t_"

60. “It may be admitted that
one function of the Trade Com-
mission is to discern and sup-
press such practices In their
beginning; but a thing exists
from its beginning, and it is
not a conclusion of law from
any facts here found that a
system [referring to petitioners’
gystem, condemned by the Com-
mission, of leasing oll tanks and
pumps for a nominal rental in
consideration of the lessee using
the lessor's product exclusively
in connection therewith] which
at present 18 keenly competitive,
extremely advantageous to the
public, and, in the opinion of a
majority of the competent wit-
nesses econoinical, {8 at present
unfair to anyone or unfair be-
cause tending to monopoly. A
tendency is an inference from
proven facts, and an Inference
from the facts as found by the
Commission is a question of law
for the court. As a matter of
law there 13 at present no viola-
tlon of the Trade Commission
statute; therefore the first of
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respondent’s contentions can not
be sustained.” Standard Ofl
Co, of New York v. Federal
Trade Commission, May 11,
1921, 273 Fed. 478, 481, 482,
(See case In this volume, p, 622
at pp. 626, 627.)

— IN PARTICULAR CASES.

See also post, par. 112.

70. Ield, That a provision by
which a trading stamp concern
required its so-called " subscrib-
‘ers,” who obtaln under contract
the right to give out these cou-
pons (exchangeable for various
premiums) by paying a con-
slderation therefor and by
agreelng to distribute the
stamps only to customers does
not violate the section in ques-
tion. “ This statute forbids the
converse of the acts complained
of in the present action, and we
have nothing to do with what
might happen if the Green
Trading Stamp people were
seeking to forbld the use by its
subscribers of any other kind
of trading stamps. This might
or might not be a restriction
upon competition or tend to
effect & monopoly.” Sperry &
ITutchingon Co. v. Fenster,
January 16, 1915, 219 Fed. 755,
756.

71. Where the bill stated,
among other things, that nearly
all the shoes made in the United
States are machine made; that
defendants make and control 98
per cent of the shoe machinery
In the Unlted States; that de-
fendants have business relations
with nearly all shoe manufac-
turers {n the United States;
that “some of the machines
made by the defendants are des-
Ignated by them as ‘principal,
while others are designated
‘auxlliary'"; that “ The *prin-
cipal’ machines can not be oper-

ated profitably without the use
of some, if not all, of the ‘aux-
illary ' machines, and the latter
are of no practical value, except
as they are used In connection
with the ‘principal’ machines”;
that the terms under which de-
fendants lease their machlnery
include the following, to-wit:
that the lessee

“(1) Shall not use the ma-
chine in the manufacture or
preparation of footwear which
has not had certoin essential
operations performed upon it by
other machines leased from the
lessor;

“(2) Shall use the leased ma-
chine to its fullest capacity;

“(8) Shall use exclusively the
leased machine for the class of
work for which it is designed;

“(4) Shall obtain from the
lessor exclusively, at such price
a8 it may establish, all duplicate
parts and mechanisms needed in
operating the leased machines,
and all supplies in connection
with them;

“(5) Shall use patented in-
soles made on defendant’s ma-
chinery only in connection with
certaln footwear manufactured
by machinery leased from the
lessor;

“(6) Shall 1lease from the
lessor any additional machinery
which he may need for work in
the same department as that of
the machine leased;

“(7) Shall permit the lessor
to determine whether the lessee
has in his factory more ma-
chinery adapted for doing the
same work than he needs, and,
if so, to remove such machines
as, in the opinion of the lessor,
are unnecessary;

“(8) Shall, at the election of
the lessor, suffer a termination
of all leases which he may have
and the removal of all machines
leased by him from the defend-
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ants, in the event of the viola-
tion of any term of any one of
the leases”: ITeld, That read-
ing the “Act of Congress and
the cases complained of to-
gether, there can be but one con-
clusion, and that i3 that all of
the clauses (with the possible
exception of No. 2) complained
of in the bill are clearly vio-
lative of the plain words of the
statute.

72. “It the court were In
doubt as to the meaning of the
Act and of the intention of Con-
gress In enacting it, that doubt
will be readily removed by read-
ing and constdering the proceed-
fngs 1n both Houses of Congress
touching the purpose of the
law.” Dpyer, J,, granting prelim-
fnary Injunction, United Stales
v. United Shoe Machinery Co.,
November 9, 1913, 227 Fed. 507,
508, 509.

78. Where a corporation en-
joying a dominating position in
the manufacture and sale or
lease of shoe machines, through
ownership of patents, and
through contracts made by it
with its lessces, leased its ma-
chinery with tylng clauses pro-
viding among other things that
by using no machines other than
those of defendants, the lessce
should be relieved of certain
royalties otherwise exacted;
that “If the lessees use the de-
fendants’ lasting machinery for
shoes welted on machines made
by other manufacturers, or fall
to use excluslvely defendants’
machines for lasting shoes, or
fail to purchase from the de-
fendants exclusively all dupl-
cate parts, extras, and devices
of every kind, needed or used {n

operating, repairing, or renew-
ing the lasting machinery, or
fail to use exclusively the aux-
iliary machlnery of the lessor
in the manufacture or prepara-
tion of insoles licensed under
Letters Patent No. 849,245, or
fail to buy any additional ma-
chines needed in their shoe fac-
tory, which can be leased from
the lessor,” that all the leases
could be canceled and the lessees
be deprived of the use of them,
and be compelled to pay certain
royalties, which otherwlse they
would not have to pay: IHeld,
That such leases constituted a
violation of section 3.

The court stated:

74. “Can it be doubted that
these provisions are not only
within the spirit but the letter
of the statute? What {s the
natural, direct, and necessary
effect of these conditlons?
There can be but one answer to
this. To compel the lessees to
use defendants’ machinery and
material, regardless of whether
the terms granted by the de-
fendants are as favorable as
can be obtalned from other
manufacturers of some of the
machines, or deanlers in some of
the materials.

75. “ In addition, 1t is charged
that by reanson of these leases
there {8 no market for anyone
inclined to manufacture these
or some of these machines, and
therefore all are deterred from
engaging In their manufacture,
as, there belng no market for
them, financial failure is bound
to result from the attempt.
Such a condition of affairs
clearly tends to substantially
lessen competition, and create,
in favor of the defendants, &
monopoly In that line of com-
merce.” Tricber, J., overruling
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motion to dismiss in United
States v. United Shoe Machin-
ery Co., June 6, 1916, 234 Fed.
127, 148, 149,

76. “On this record we are
constrained to find that this
restriction may substantially
lessen competition and may
tend to create a monopoly. It
already appears that, out of
some 52,000 pattern agencies in
this country, the plaintiff or a
holding company controlling it
and two other pattern com-
panies control approximately
two-fifths. The restriction of
each merchant to one pattern
manufacturer must in hundreds,
perhaps in thousands, of small
communities, amount to giving
such gingle pattern manufac-
turer a monopoly of the busi-
ness in such community, * * *

77. “We must consider this
restriction In the light of the
facts peculiar to the business
to which the restraint is ap-
plied, to the conditions alrendy
achieved under such restraint,
a8 well as the nature of the re-
straint and its effect, actual or
brobable. Viewing it thus, In
the light of the surrounding
circumstances, we are con-
strafned to agree with the dis-
trict court that the negative
covenant in this contract may
lessen competition, or may tend
to create a momnopoly, or both,
and {s therefore obnoxious to
the Clayton Act {citing Chicago
Board of Trade v. United States,
246 U, S. 231, 238]." Anderson,
Circult Judge, In Standaerd
Fashion Co. v. Magrane-Houston
Co., June 28, 1919, 259 Fed. 793,
708,

78. “To predict the conse-
quences of the defendant's
egreement not to sell or permit
to be gold on its premises, dur-
Ing the term of the contract, any
other make of patterns, it is

necessary to consider the
peculiarities of the particurar
business to which the contract
relates * * *”

79. “In the present case there
13 no evidence that any competi-
tor of the plaintiff had ever been
excluded from competition In
the city of Boston or elsewhere
because of inability to procure
customers or a store In which he
might market hig goods * * *»
“e * * 4n the present case
there is evidence that the largest
competitor of the plaintiff 1s
rapidly extending its business
by affirmative contracts without
restricted conditions, and has a
much more dominant position in
the fleld than the present plain-
tiff. I can see no ground in the
record for apprehensfon that
anybody is likely to acquire a
monopoly in the dress pattern
business, in which, as the evl.
dence shows, competition 13 very
active,

80. “I am wunable to agree
that this bill should be dis-
missed because the contract in
question {8 unlawful under the
Clayton Act * * *” DBrown,
District Judge, concurring In
denylng rellief sought, but dis-
senting as to reasons In above
case, (Pp. 800, 801, 803.)

81, Held, That provisions in
leases made by a manufacturer
of shoe machinery to the effect
(1) that the lessee should use
the leased machinery to its full
capucity; (2) that the lessee
should purchase all repair parts
or mechanisms from the lessor
at the lessor's regular prices;
(3) that the leases should con-
tinue for 17 years unless sooncr
terminated by the lessor; do not,
under the circumstances in-
volved, violate any provisions
of the sectlon in question.

82, That provisions in sald
leages to the effect that the
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lessce must purchase all sup-
plies used by it in connection
with said leased machinery, ex-
clusively from the lessor at
prices established by the lessor;
that the lessee must not use
sald leased machinery in con-
nection with those of the lessor’s
competitors, or on shoes or other
footwear manufactured in part
on competitors’ machines; vio-
late the provisions of the sec-
tion In question, notwithstand-
ing the fact that the lessees
have the cholce of unrestricted
leases, it appearing that the
consideration for sald unre-
stricted leases was prohibitive,
notwithstanding the fact that
leases executed since the enact-
ment of the Clayton Act do not
contain the objectionable clauses,
it appearing that sald leases are

_only “temporary leases,” with

the right reserved to the lessor
to substitute or add different
terms, the intention appearing
to avoid the prohibitions of the
sectlon In question pending the
ltigation affecting the legality
of the leases containing the ob-
Jectionable clauses, and notwith-
standing the fact that the right
to declare a lease forfeited for a
breach of any of the clauses In-
volved had not up to that time
been exercised.

83, That provisions to the
effect that the lessor might ter-
minate the lease for breach of
any condition contained therein
does not violate the sectlon in
question In so far as lawful con-
ditlons are involved, and that
the provisions as to royalty are
not objJectionable except that
which allows a dlscount or re-
bate on conditlon of the lessces
not using cowpetitors’ machines,.
United States v. United Shoe

COMMISSION.

Machinery Co., March 81, 1020,
264 Fed. 138, 165-169.

84. Plaintiff sues to enjoin
defendant from Interference
with its contracts with third
parties. Said contracts bound
such third parties to purchase
all materials for the manufac-
ture of an article, the patents
on which were owned by plain-
tiff, In comsideration of license
from plaiotiff to such third
parties to manufacture such
article. The injunction was re-
sisted on the ground, among
others, that the contract vio~
lated sectlon 8. IHeld, That
such contentlon can not be sus-
tained. (See ante, pars. 58-63.)
Westinghouse illeciric & Mfg.
Co. v. Diamond State Fibre Co.,
March 27, 1920, 208 Fed. 121.

85. Sued to enfarce a contract
made by 1its predecessor, in
which said predecessor, owner
of a valuable secret process or
formula for making a beverage,
theretofore confined to the
fountain trade, and of a valu-
able good will, and trade names
and marks in connection with
its product, gave exclusive
rights for the bottling business
in a large territory to com-
plainant’s predecessors, and the
right to use its trade names and
marks In connection therewith,
in return for their undertak-
ing, among other things, to
carry on such business in the
territory In question and take
all their syrup from it, de-
fendant contended that the con-
tract was vold under the law
of Georgla, the Sherman Act,
and the Clayton Act. Held,
That such contention can not
be sustained. (See gnile, pars.
63-60.) The Coca-Cola Bottling
Co. v. The Coca-Cola Co., No-
vember 8, 1920, 269 Fed. 790,

80, Where a corporation com-
petitively engaged In reflning
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crude petroleum, buying and
selling gasoline, and in trans-
porting and marketing such
products, and also engaged in
leasing pumps, tanks, and other
equipment for the storage and
handling of petroleum products
in competition with manufac-
turers and sellers of such equip-
ment, to its retail customers, of
whom relatively very few re-
quired more than a single-pump
outfit in the conduct of their
business, leased to such retafl-
ery pumps, tanks, and equip-
ment at a nominal rental, not
affording it a reasonable profit
on its investment, upon the con-
d.ition that they should use the
same only for the purpose of
storing and handling its prod-
ucts, a practice not followed by
many competitors, having for its
Purpose the furtherance of the
corporation's petroleumn busi-
ness, and resulting in loss of
customers by competitors; but
where, in the oplnion of the
court, competition between the
distributors or loaners was very
keen, the practice was extremely
advantageous to the public, and
was regarded by many dis-
tributors as a profitable form of
advertising and of keeping be-
fore the consuming public thelr
trade-mark, borne by the equip-
ment leased or loaned by them,
the court observing fn this con-
nectlon that the distribution of
.another manufacturer's product
therefrom would be disbonest:
Held, That such leases, under
the circumstances set forth, did
not violate section 3. Standard
Oil Co. of New York v. Federal
Trade Commission, May 11,1921,
273 Fed. 478. (IFor order simi-
lar to that reversed, see 2 F. T.
C. 346 at 356. See case in this
Volume at p. 622.)

87. Commisslon’s order in
Frult Growers Ezxpress, Inc., 2

. T. C. 369, in which the Com-
mission found that contracts
entered into between the com-
pany and the railroads, under
the terms of which contracts tho
company agreed to furnish re-
frigerator cars and refrigerator
service, and the railroads agreed
to pay the charges stipulated
and to patronize the company
exclusively, with respect to their
requirements for the cars and
service involved, reversed in
Fruit Growers Erprces v. Fed-
eral Trade Commission, June 16,
1921, 274 TFed. 205, on the
ground that jurisdiction under
gection 11 was in the Interstate
Commerce Commission and on
the ground that the pleading
was defective In that the rall-
roads had not been joined as
necessary parties. (See anle,
par. 53, and post, par. 120, p. 527.
Sce case at p. 628 of this vol-
ume.)

“ WHERE TUOE EFFECT OF SUCH
LEASE, BALE, OB CONTRACT FOR
SALE, OR SUCH CONDITION, AGREE-
MENT, OR UNDERSTANDING MAY BE
TO SUBSTANTIALLY LESSEN COXM-
PETITION OB TEND TO CREATE A
MONOPOLY IN ANY LINE OF COM-
MERCE.”

See also ante, pars. 74-79.

88. “I am satisfled with the
reasoning of Judge 'Trieber
[United States v. Uniied Shoe
Machinery Co., 234 TFed. 127,
150] that Congress, with the
full knowledge of the construc-
tion which had been placed
upon the Sherman Act by the
Supreme Court, did not intend
that the same construction
should be placed upon the spe-
cific terms of the Clayton Act;
for it chose to define the lessen-
ing of competition which it de-
clared to be unlawful, and to
do this used the word *substan-
tlally ’ to malke it apparent that
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a real, as opposed to an imag-
fnary or fanciful lessening of
competition, was Intended.

89. “Doubtless a substantial
lessening of competition would
amount to an unreasonable re-
straint of trade; but I do not
think it is the duty of the court
to find this before it can pro-
nounce a contract unfalr, the
effect of which it bhas found
may be to ‘substantially lessen
competlition.’” The reports of
the committees of both ITouses
of Congress, as well as the legis-
lative history of the bill, show
the Intent of Congress to pro-
tect the public from practices
which it believed to be inimical
to the public good by prevent-
ing these practices from being
put in operation.

90. “I think, therefore, it is
the duty of the court to deter-
mine whether or not the con-
tract hag provided means for a
real or substantial lessening of
competition, irrespective of
what use has been or {s being
nmade of these means.

91. “ By the use of the word
‘may’ the intent I3 manifest to
deal with the potential evil
which a contract may contain,
and to make the attempt to
substantially lessen competition
unlawfully.” Johnson, Circuit
Judge, in Standard Fashion Co.
v. Magrane Houston Co., March
9, 1018, 254 TFed. 493, 499.
(District Court.)

92, “ The mere fact that Con-
gress enacted the Clayton Act

after numerous courts had held
similar or analogous restrictions
[1. e., agreements on the part of
the covenantee not to deal in
products other than those of the
geller during the term of the
contract] not obnoxious to the
Sherman Act, July 2, 1890, C.
647, 26 Stat. 209 (Comp, St.
pars. 8820-8823, §827-8830), or
invalld at common law, or
under State antitrust statntes,
Justifies the inference that the
Legislature intended in the line
of actual experience to change
the law, [Citing numerous
cases.]

93. “There is no answer to
the suggestion of Judge Trieber
in U. 8. v. United Shoe Ma-
chinery Co. (D. C.), 234 Fed.
127, 150, that the presumption
is, not that Congress Intended
that the construction of the
Sherman Act should control,
but on the contrary that 1t
ghould not control.” Angd again
quoting from Judge Trieber:
“ Evldently Congress was not
satisfled to only prohibit actual
lessening of competition or
monopolizing, but to make it
unlawful for any person to do
these acts, which may put it in
his power to do s80.”

94. “The very title of this
Act i3 significant—* An Act to
supplement existing laws
against unlawful restraint and
monopolies, and for other pur-
poses.!” Slandard Fashion Co.
v. 3agrane Houston Co., Circult
Court of Appeals, June 28, 1919,
259 Fed. 793, 795, 796.

05. “ In order to condemn the
negative covenant it is not
necessary that the court should
find that it will lessen compe-
titlon or will tend to create a
monopoly; it i8 enough to find
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that it may lessen competition
or may tend to create a monop-
oly.”

96. “On this record we are
constrained. to find that this
restriction may substantially
lessen competition and may tend
to create a monopoly. It al-
ready appears that, out of some
52,000 pattern agencles In thias
country, the plaintiff or a hold-
ing company controlling it and
two other pattern companies
control approximately two-fifths,
The restriction of each merchant
to one pattern manufacturer
must {n hundreds, perhaps In
thousands, of small communities
amount to giving such single
pattern manufacturer 8 monop-
oly of the business in such com-
munity. * * +” Anderson,
Circuit Judge, In Standard Fash-
ion Co, v. Magrane Houston Co.,
Clircuit Court of Appeals, June
28, 1919, 259 Fed. 793, 708.

Brown, District Judge, con-
curring In denying relief asked,
but not in holding the contract
involved wunlawful under the
Clayton Act.

97. “I'ull weight must be
glven to the final clause of sec-
tion 3 of the Clayton Act
[quoting above clause, namely,
“Where the effect of such
lease,” ete.].

98. “In determining the effect
we must consider the thing upon
which the effect {s to be pro-
duced. This clause seems to re-
quire that the interpretation
and application of section 8 of
the Clayton Act should be ac-
cording to the principles stated
in the opinion of Mr. Justice
Brandels in Chicago Board of
Trade v. United Stlates, 240
U. S. 231, 238, 83 Sup. Ct. 242,
244 (62 L. Ed. 633).

99, “¢But the legality of an
agreement or regulation can not
be determined by so simple a

test, as whether it restralns
competition. Every agreement
concerning trade, every regula-
tion of trade, restralns, To
bind, to restrain, is of their very
essence. The true test of legal-
ity is whether the restraint im-
posed is such as merely regu-
lates, and perhaps thereby pro-
motes competition, or whether
it 1s such a3 may suppress or
even destroy competition. To
determine that question the
court must ordinarily consider
the facts pecullar to the busl-
ness to which the restraint is
applied; its condition before and
after the restraint was Imposed;
the nature of the restraint, and
its effect, actual or probable.
The history of the restraint, the
evll belleved to exist, the reason
for adopting the particular rem-
edy, the purpose or end sought
to be attained, and all relevant
facts. This is not because a
good Intention will save an
otherwise objectionable regula-
tion or the reverse, but because
knowledge of Intent may help
the court to Interpret facts and
to predict consequences.'”

100. “In applylng the statute
it must be judicially determined
what the effect may be. This
Judgment must be more than a
mere feeling of ‘possibility’
arising in ignorance of facts
which, 1f known, would destroy
that feeling. It must be based
on knowledge and upon a rea-
sonable bellef that, in view of
existing facts, there 18 a ‘dan-
gerous probadbility’” (pp. 799,
§00, 801).

101. “ There 1s nothing in the
Sherman Act, or any other Act
of Congress, making the acts
enumerated in section 8 of the
Clayton Act unlawful, ‘where
the effect® of them ‘may be to
substantially lessen competition
or tend to create a monopoly in

511
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ANNOTATIONS, SEC. $—Continued.

“ WHERE THE EFFECT OF SUCH
LEASE, SALE, OR CONTRACT FOR
SALE, OR SUCH CONDITION, AGREE~
MENT, OR UNDERSTANDING MAY BE
TO SUBSTANTIALLY LESSEN COM-
PETITION OR TEND TO CREATE A
MONOPOLY IN ANY LINE OF COM-
MERCE,”—Continued.

any line of commerce”’ Sectlon
1 of the Sherman Act (Comp.
St. sec. 8820) makes unlawful
‘contract * * * In restraint
of trade or commerce, and as
construed by the Supreme
Court in the above cited cases,
they mean ‘contracts which un-
duly restrain trade and com-
merce.” This lapnguage difrers
materially from the language
used in section 8 of the Clayton
Act. That contracts or leases
may substantinlly lessen compe-
tition was not sufficient to
make them unlawful under the
Sherman Act, if not unduly or
oppressively enforced as was
held in clauses hereinbefore
cited.”

102, “ The Clayton Act as the
court construes it, is intended
as a preventive Act, to arrest
the creation of trusts, etec., In
thelr incipiency and before
consummation * * **

103, “ It is therefore unneces-
sary to determine whether the
defendants, by the tylng clauses
and the discounts and rehates,
have succeeded in unduly mo-
nopolizing or aitempted to mo-
nopolize unduly, any part of the
trade or commerce among the
gseveral States, or to unduly re-
strain competition in that part
of commerce, The question to
be decided is, Do the clauses
complained of, or any of them,
put it In their power, or have
the effect, or tend, if enforced,
as the defendants would have

the right to do, if they are not
unfair under the Clayton Act—
and that {8 their intention [con-
tention?]—'to substantially
lessen competition’ or ‘estab-
lish a monopoly in trade'?

104, “In the opinion of the
court there can be no doubt
that the enforcement of some of
the provisions hereinafter men-
tioned will have that effect. If
shoe manufacturers are not per-
mitted to use machines manu-
factured by competitors with-
out being penalized, such pro-
hibition tends to lessen compe-
tition, and eventualiy will result

‘In giving the defendants a mo-

nopoly In that part of trade or
commerce. Who will invest the
millions necessary to establish
such manufacturing plants, and
the evidence convinces that it
would require these large sums
to establish them, when the
product can not be sold, or at
best can find but a very lim-
ited market? = * *" United
States v. United Shoe Machinery
Co.,, March 81, 1920, 264 Fed,
138, 161-~1G3.

WHETHER LIMITED BY SECTION 2.

105. *“In the opinion of tho
court section 2 of the Act is
limited to sales and not leases,
and therefore does not apply to
any of the acts prohibited by
gectlon 8. United States v.
United Shoe AMAlachinery Co.,
March 81, 1020, 204 Ied. 138,
163.

WHETNER RETROACTIVE.

104. “ Counsel for defendant
earnestly {nsists that, even If
Congress so intended, the stat-
vte can not be construed to ap-

i
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ply to preexisting contracts and
to prohibit their performance
and enforcement, without vio-
lating fundamental and consti-
tutional rights. The statute
does not In terms except from
its operation any agreements or
contracts, past, present, or
future, and, in the absence of
such exceptions, it I8 to be pre-
sumed that Congress intended
to prohibit not only the making
of future contracts but also any
further performance of past
contracts of the kind specified.
(Contlnuing contracts of
lease.] " Elliott Machine Co. v.
Center, February 20, 1915, 227
Fed, 124, 126; Unitcd Stales v.
United Shoe Machinery Co., No-
vember 9, 1915, 227 Fed. 507, 510.

107, * Section 3 of the Clayton
Act does not declare ‘any
contracts and leases [prohibited
by that section] to be void,’ but
that ‘it shall be unlawful for
any person,’ ete,, ‘to make such
contracts,’ etc. Ordinarily the
word ‘ghall’ Indicates that the
act s to be prospective, and not
retrospective * ¢ =’

108, “If there is room for
doubt as to the intentlon of Con-
gress, It I8 removed hy ref-
erence to the proceedings In
Congress when the bill was
pending in the Senate * * ».”

109. “The conclusion of the
court js that the Act should not
be glven a retroactive construc-
tlon declaring these clauses,
made before Iits ennctment,
vold,” United States v. United
8hoe Machinery Co., March 31,
1920, 204 Fed,, 138, 171, 174, 175,

WORDS AND PHRASES—*“ LINE OF
COMMERCE,”

Sce ante, pars. 58-G3.
“ UNDERSTANDING.”

110. “* * * The word ‘un-
derstanding,’ as defilned by lex-
icographers, includes mental dis-
cernment, comprehension, clear
knowledge * * *,

111, “Counsel contend that
*understanding’ s equivalent to
‘agreement,” except that it im-
putes that it is oral. The court
can not adopt this definition.
In its opinion it means some-
thing more., It means an im-
plied agreement, resulting from
the expressed terms of the
ngreement, whether written or
oral, or where the law from cer-
tain acts of the parties implies
an agreement to do a certain
act * * *” [United States v,
Untted Shoe Machinery Co., June
6, 1018, 234 Fed. 127, 148.

IN GENERAL.

112, Provisions of this section
held to strengthen conclusion
that owner of a patent moving-
plcture projecting machine, en-
Joying a monopoly in the sale
of motion-picture projeeting ma-
chinery, by reason of such pat-
ent, can not scll the same with
the conditlon attached that
only a certain kind of fllms,
not a part of the machine and
not patented, shall be used in
connection therewlth.
Picture Patents Co. v. Universal
Film 3Mfg. Co., 1918, Circuit
Court of Appeals, 233 Fed. 898.
Affirmed (1917) in 243 U, S.
502, 517.

See. 4. VIOLATION OF ANTITRUST LAWS—DAMAGES

TO PERSON INJURED.

Skc, 4. That any person who shall be injured in his busi-

hess or property by reason of anything
antitrust laws ¢ may sue therefor in any distr

®e For text of Sherman Act, nee footnote on pp. 483—4R5. As enumerated
1 Clayton Act, see first paragraph thereof on pp. 482, 483

74636—22 i
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Sec. 4. VIOLATION OF ANTITRUST LAWS—DAMAGES
TO PERSON INJURED—Continued.
of the United States in the district in which the defend-
ant resides or is found or has an agent, without respect
to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, in-
cludine a reasonable attorney’s fee.

DECISIONS.

Frey & Son, Inc., v. Cudahy Packing Co., December 9, 1915, 228
Fed. 209,

American Sea Green Slate Co. v. O'Halloran, December 14, 1915,
229 Fed. 77, 79.

Dowd v. United Mine Workers of America, Circuit Court of
Appeals, July 21, 1016, 235 Fed. 1, 4, 6.

Venner v. Pennsylvania Steel Co., April 18, 1918, 250 Fed. 202,

Baran v. Goodyear Tire & Rubber Co., July 29, 1918, 256 Fed.
570.

Sampliner v. Motion Picture Patents Co., Circuit Court of
Appeals, December 11, 1918, 255 Fed. 242, 243.

Sec. 5. PROCEEDINGS BY OR IN BEHALF O UNITED
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI-
GATION. INSTITUTION THEREOF AS SUSPENDING
STATUTE OF LIMITATIONS.

(Zrima tacte evt Sec, 5. That a final judgment or decree hereafter ren-
ence againeg . o e . R .

same defendant dered in any criminal prosecution or in any suit or pro-
in private litiga-

tion. ceeding in equity brought by or on behalf of the United

States under the antitrust 2°s laws to the effect that a de-
fendant has violated said laws shall be prima facie evi-

dence against such defendant in any suit or proceeding

brought by any other party against such defendant under

said laws as to all matters respecting which said judg-

ment or decree would be an estoppel as between the

Consent judg. purties thereto: Provided, This section shall not apply to
et 27 consent judgments or decrees entered before any testi-
mony has been taken: Provided further, This section shall

not apply to consent judgments or decrees rendered in

criminal proceedings or suits in equity, now pending, in

which the taking of testimony has been commenced but

has not been concluded, provided such judgments or de-

crees are rendered before any further testimony is taken.

Running of VWhenever any suit or proceeding in equity or criminal

e oLith re prosecution is instituted by the United States to prevent,

ivat . . ey . .
Teste susended restrain or punish violations of any of the antitrust laws,

#s For text of Sherman Act, see footnote on pp. 488-485, As enumerated
in Clayton Act, see first paragraph thereof on pp. 482, 483.
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1 imitati i nding proceed-
the running of the statute of limitations in respect of pending proceed.

| . . L * A States under anti-
each and every private right of action arising under said trust laws,

laws and based in whole or in part on any matter com-
plained of in said suit or proceeding shall be suspended
during the pendency thereof.

DECISIONS,

Buckeye Powder Co. v. Du Pont Powder Co., December 9, 1918,
248 U, 8., 55, 63, aflirming Buckeye Powder Co. v. E. I. Du Pont de
Nemours Powder Co., July 2, 1015, 223 Fed. 881, 834,

Charles A. Ramsay Co. v. Associated Bill Posters of U. S. & C.,
September 30, 1919, 272 Fed. 323, 328; December 23, 1920, 271
Fed. 140.

Sec. 6. LABOR OFF HUMAN BEINGS NOT A COMMODITY
OR ARTICLE OF COMMERCE,

Skc. 6. That the labor of a human being is not a com-  Labor, sgricul-

tural, or horti-

modity or article of commerce. Nothing contained in the cuitural organi-

zations and their

antitrust laws 2% shall be construed to forbid the existence members, organ.

d for mutual

. . . 1ze
and operation of labor, agricultural, or horticultural or- help and without
capital stock, not

ganizations, instituted for the purposes of mutual help,atiected by anti-

trust laws with

and not having capital stock or conducted for profit, or respect to_their
. legitimate ob-

to forbid or restrain individual members of such organi- jects.
zations from lawfully carrying out the legitimate objects
thereof; nor shall such organizations, or the members
thereof, be held or construed to be illegal combinations
or conspiracies in restraint of trade, under the antitrust
laws.

DECISIONS,

United Statcs v. King, April 25, 1916, 250 Fed. 908, 909, 910.

Dowd v. United Mine Workers of America, Circuit Court of Ap-
beals, July 21, 1916, 235 Ied. 1, 5.

Stephens v. Ohio State Tclephone Co., February 14, 1917, 240
Fed. 759, 717.

Paine Lumber Co. v. Neal, June 11, 1917, 244 U. S, 459, 483, 487.

Montgomery v, Pacific Electric Railway Co., May 26, 1919, Clr-
cuit Court of Appenls, 2568 I'ed. 382, 389.

Dail Overland Co. v. Willys Overland, December 27, 1919, 263
Fed. 171, 185, 180.

Langenberg Ilat Co. v. United Cloth Hal & Cap Makers, June
1, 1920, 266 Fed. 127, 129,

Colyer v. Skeflington, June 23, 1920, 205 Fed. 17, 62.

Buyer v. Guillan, Circuit Court of Appeals, February 2, 1921,
271 Fed. 635, 69,

Dupler Press Co. v. Deering, January 8, 1921, 254 U. 8, 443,
469, 474.

= [or text of Sherman Act, sce footnote on pp. 483-485. As enumerated
in Clayton Act, sce first paragraph thereof on pp. 482, 483.
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See. 7. ACQUISITION BY CORPORATION OF STOCK OR
OTHER SIHARE CAPITAL OF OTHER CORPORATION OR
CORPORATIONS.™

Of other corpo- Skc. 7. That no corporation engaged in commerce shall
ration Tohib-

ited where effect acquire, directly or indirectly, the whole or any part of
may he to su .
stautially lessen the stock or other share capital of another corporation en-
competition, re- . ' e
strain commerce, gaged also in commerce, where the eflect of such acquisi-
or tend to create . . sy

s mowpoly.  tion may be to substantially lessen competition between

the corporation whose stock is so acquired and the cor-
poration making the acquisition, or to restrain such com-
merce in any section or community, or tend to create a
monopoly of any line of commerce.

oOttwoormore  NO corporation shall acquire, directly or indirectly, the

other corpora-

tions, . Prohibit. Whole or any part of the stock or other share capital of

ed where effect
may be to sub- two or more corporatlons en"aﬂed in commerce where

tially 1
sompetitions, re. the effect of such acquisition, or the use of such stock by

A emd 1o erate the voting or granting of proxies or otherwise, may be
& monpoly: ¢4 substantially lessen competition between such corpora-
tions, or any of them, whose stock or other share capital
is so acquired, or to restrain such commerce in any sec-
tion or community, or tend to create a monopoly of any

line of commerce.
p Furchase solely This section shall not apply to corporations purchas-
excepted. ing such stock solely for investment and not using the
same by voting or otherwise to bring about, or in attempt-
ing to bring about, the substantial lessening of competi-
tion. Nor shall anything contained in this section pre-
vent a corporation engaged in commerce from causing the
Formation of formation of subsidiary corporations for the actual

Y P carrying on of their immediate lawful business, or the

awful oy )
P alto ex- natural and legitimate branches or extensions thereof, or

cepted. from owning and holding all or a part of the stock of
such subsidiary corporations, when the effect of such for-

mation is not to substantially lessen competition.
Common car. Nor shall anything herein contained be construed to

t
i reterenn 1o prohibit any common carrier subject to the laws to regu-

b h or tap
urn'e".cm::e nelate commerce from aiding in the construction of

bstantial
s <™ Lranches or short lines so located as to become feeders to
the main line of the company so aiding in such construc-

tion or from acquiring or owning all or any part of the

% On provislons of the Shipping Board Act, Packers and Stockyards
Act, 1921, and Transportation Act, limiting the scopa of the Clayton Act
in certuln cased, see second, third, and fourth paragraphs of tho footnote
on p. 483.

It should be noted also that corporations for export trade are excepted
frow the provislong of this section, See p. 53D, sec. 3.
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stock of such branch lines, nor to prevent any such com-
mon carrier from acquiring and owning all or any part
of the stock of a branch or short line constructed by an
independent company where there is no substantial com-
petition, between the company owning the branch line so
constructed and the company owning the main line ac-
quiring the property or an interest therein, nor to prevent
such common carrier from extending any of its lines
through the medium of the acquisition of stock or other-
wise of any other such common carrier where there is no
substantial competition between the company extending
its lines and the company whose stock, property, or an
interest therein is so acquired.

Nothing contained in this section shall be held to affect Existing rights
or impair any right heretofore legally acquired: Pro- Tully acquired
vided, That nothing in this section shall be held or con- ot afected
strued to authorize or make lawful anything heretofore
prohibited or made illegal by the antitrust laws, nor to
exempt any person from the penal provisions thereof or
the civil remedies therein provided.

ANNOTATIONS.

113-116. Acquisition of stock,
cte.—In particular cases,
117, Whether retroactlve.

tion of these corporations was
plainly in violation of the Clay-
ton Act. and that their combina-
tion in the Doston Fish Pler Co,
must be dissolved.

ACQUISITION OF 8TOCK, ETC.—IN
PARTICULAR CASES.

113. “The evidence discloses
that the Boston Fish Pier Co. In
1916 acquired the stock of 25 of
the corporations doing business
in Interstate commerce as inde-
bendent wholesale fresh fish
denlers on the Fish Pler, and
the assets and business of Lr-
hest . Rich, doing DLusiness
under the name of A. I. Rich
& Co., and the partnerships of
Lombard & Curtis and Fulham
& Ierbert, the three latter con-
¢erns heing wholesale fresh fish
dealers engaged In interstate
trade on the pier, and that it
thereatter conducted the bLusl-
hesses of these dealers, and
all competition between them
ceased, We think the acquisi-

———

114. “ We also are of the opin-
jon that the acquisition by the
Day State Fishing Co. of the
stock in the 8 corporations in i3
combination Is Hkewlise in viola-
tion of the Clayton Act. The
fact that 5 out of 8 of the cor-
porations whose stock was
taken over by the Bay State
Tishing Co. were organized un-
der the laws of Maine, to whomn
the Massachusetts corporations
bearing the same names con-
veved their businesses and
assets, does not make the situa-
tion different than it would
have been, and no less a viola-
tion of the Clayton Act, had it
taken over the stock of the Mas-
sachusetts corporations directly.

) ®¢ For text of Sherman Act, see footnote on pp. 483-485. As enumerated
@ Claytun Act, see first paragraph thereof on pp. 482, 483.
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ANNOTATIONS, SEC. 7—Continued.

ACQUISITION OF STOCK, ETC.—IN
PARTICULAR CASES—Contlnued.

The respectlve Maine and Mas-
sachusetts corporations were in
substance the same, and the
effect of the formation of the
Maine corporations, and the tak-
ing over of their stock was to
defeat competitlon between all
of the subsidiary corporations.
The combination of these cor-
porations with the Bay State
Iishing Co. was therefore a vio-
lation of the Clayton Act and
must be dissolved.” Uniied
States v. New England Fish Ez-
change, July 11, 1919, 258 Fed.
8, 1920, 254 U. 8. 77.)

115, “ Nor does the ownership
by the plaintiff of a majority of
the defendant company’s stock
substantially or otherwise lessen
competition between them (if
they can at all be said to com-
pete), or restrain commerce, or
create a monopoly in any line
tliereof. As heretofore stated
the Tool Company is 1In effect,
if not in fact, a subsidiary com-
pany, engaged largely, if not

wholly, in performing contracts
sublet to it by the plaintiff, The
case is not within the provisions
of section 7 of the Clayton Act.
*# * 3" Niles-Bement-Pond
Co. v. Iron Moulders’ Union,
October 9, 1917, 246 Fed. 851,
863, 864. (Reversed on ground
of jurisdiction in 258 Fed. 408.
Reversal affirmed on same
ground by Supreme Court in
opinion handed down November
8, 1920, 254 U, 8. 77.)

118, Section referred to but
not passed on in Venner v. Penn-
8ylvania Steel Co., Circuit Court
of Appeals, June 30, 1918, 233
Fed 407, 409, involving proposed
acqulsition of assets of one cor-
poration by another corporation,
alleged to violate the act; (sup-
plementary bill) April 18, 1918,
250 Fed. 292,

WHETHER BETROACTIVE.

117, Section assumed not in-
tended to be. Hyams v. Calu-
met & Hecla Mining Co., Janu-
ary 6, 1915, Circuit Court of Ap-
peals, 221 Fed. 529, 537.

Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA-
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER CORPORATIONS.”

Not to serve OEC. 8. That from and after two years from the date

more than oreof the approval of this Act no person shall at the same

sociation,or trust time he a director or other officer or employee of more

7 By the last paragraph of the Act of Sept. 7, 1916, amending the
Federal Reserve Act, ch, 461, 30 Stat., 752 at 758, it 18 provided that
the provisions of sec. 8 shall not apply to “A director or other officer,
agent or employee of any member bank " who may, *“ with the approval
of the Federnl Reserve Board be a director or other officer, agent or
employee of any™ bank or corporation, * chartered or incorporated under
the laws of the United States or of any State thereof, and priucipally
engaged In international or foreign banking, or banking in a dependency
or Insular possession of the United States,” In the capital stock of walch
such member bank may have Invested under the conditions and circum-
stances set forth in the Act,

On provisions of the Shipping Board Act, Packers and Stockyards Act,
1921, and Traosportation Act, limiting the scope of the Clayton Act in
certaln cases, sce second, third, and fourth paragraphs of the footnote on
p. 483,
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than one bank, banking association or trust company,compsny it de

posits, capital,

o su lug, and un-
organized or operating under the laws of the United e d oot

States either of which has deposits, capital, surplus, and ;gfgggf&go_”"
Und1v1ded profits aggregating more than $5,000,000; and
no private banker or person who is a director in any bank
or trust company, organized and operating under the
laws of a State, having deposits, capital, surplus, and
undivided profits aggregating more than $5,000,000, shall
be eligible to be a director in any bank or banking asso-
clation organized or operating under the laws of the
United States. The eligibility of a director, officer, or , How eligivility
employee under the foregoing provisions shall be deter-
mined by the average amount of deposits, capital, sur-
plus, and undivided profits as shown in the official state-
ments of such bank, banking association, or trust company
filed as provided by law during the fiscal year next pre-
ceding the date sct for the annual election of directors,
and when a director, officer, or employee has been elected
or selected in accordance with the provisions of this Act
it shall be lawful for him to continue as such for one
year thereafter under said election or employment.
No bank, banking association or trust company, organ- Nat to serve

more than one

ized or operating under the laws of the United States, bsnk, banking as-

ocmtion, or trust

company located
in any city or incorporated town or village of more than ompany located

two hundred thousand inhabitants, as shown by the last porated town or
Preceding decennial census of the United States, shall than 200,000 ta-
have as a director or other officer or employee any prlvate
banker or any director or other officer or employee of any
other bank, banking association or trust company located
ir. the same place: Provided, That nothing in this section wiiiings banks
shall apply to mutual savings banks not havmfr a capital (sgare) stock ex-
stock represented by shares: Provided further, That a
director or other officer or employce of such bank,banking Where entire

association, or trust company may be a director or other ﬁ'}"{;ﬁﬁ&ﬁﬁ%
oflicer or employee of not more than one other bank or of other, aleo ex-
trust company organized under the laws of the United
States or any State where the entire capital stock of one
is owned by stockholders in the other: And provided fur-
ther, That nothing contained in this section shall forbid
a director of class A of a I'ederal reserve bank, as defined Clam A director

it the Federal Reserve Act from being an officer orbenk excepted,
director or both an officer and director in one member
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA-
NIES OPERATING UNDER LAWS OF UNITED STATES
AND DIRECTORS OF OTHER COMPANIES—Continued.

rrivate banker hank : And provided further, That nothing in this Act

or officer, ete., of

ber bauk,
member bavk, or shall prohibit any private banker or any oflicer, director,

may rerve, with or employee of any member bank or class A director of
corent of Fed

eral Reserves Federal reserve bank, who shall first procure the consent

Board, not more

than ‘two other of the Federal Reserve Board, which board is hereby au-
mo substantial thorized, at its discretion, to grant, withhold, or revoke
such consent, from being an officer, director, or employee
of not more than two other banks, banking associations,
or trust companies, whether organized under the laws of
the United States or any State, if such other bank, bank-
ing association, or trust company is not in substantial
competition with such banker or member bank.
selomsent may be - The consent of the Federal Reserve Board may be pro-
plicant elected cyred hefore the person applying therefor has been
elected as a class A director of a Federal reserve bank or
as a director of any member bank.?*
Not to serve  That from and after two years from the date of the

two or more pres-

oty o e approval of this Act no person at the same time shall be

corporations ity (Jirector in any two or more corporations, any one of

capital, surplus,

d undivided
Lo oraeewhich has capital, surplus, and undivided profits aggre-

oy ooy thagating more than $1,009,000, engaged in whole or in part

:L’fp‘e’:fdf&" ofin commerce, other than banks, banking associations,

agreement would ¢yt companies and common carriers subject to the Act
laws. to regulate commerce, approved February fourth,
eighteen hundred and eighty-seven, if such corporations
are or shall have been theretofore, by virtue of their busi-
ness and location of operation, competitors, so that the
elimination of competition by agreement between them
would constitute a violation of any of the provisions of
dentow ellzibility gny of the antitrust laws.?®s The eligibility of a director
under the foregoing provision shall be determined by the
aggregate amount of the capital, surplus, and undivided
profits, exclusive of dividends declared but not paid to
stockholders, at the end of the fiscal ycar of said corpora-
tion next preceding the election of directors, and when a
director has been elected in accordance with the provi-

® The part of the sectlon immediately preceding beginning with, “4And
provided further, That nothing in this Act” to this point, amendments
wade by act May 15, 1216, ch, 120, and act May 26, 1920, ch, 200.

s For text of Sherman Act, see footnote on pp. 483485, Ay euumcrated
in Clayton Act, sce first paragraph thereof on pp. 482, 483,
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sions of this Act it shall be lawful for him to continue as
such for one year thereafter.

When any person elected or chosen as a director or Eligbility at
officer or selected as an employee of any bank or other or " seleption. ot
corporation subject to the provisions of this Act is eligible yearc - * °
at the time of his election or selection to act for such bank
or other corporation in such capacity his eligibility to act
In such capacity shall not be aflected and he shall not
become or be deemed amenable to any of the provisions
hereof by reason of any change in the affairs of such
bank or other corporation from whatsoever cause,
whether specifically excepted by any of the provisions
hereof or not, until the expiration of one year from the

date of his election or employment.

ANNOTATIONS.

INTERLOCKING DIRECTORATES—AB-
SENCE OF COMPETITIVE FEA-
TURES.

118. “ Furthermore, it is to be
observed that the Delaware
Co’s holdings are not in
haturally competing companies.
The companles named in the
Present record are widely sep-
arated and operate In distinct
Mmunicipalities, and the gas
blant here in question is the
only one in the city of ITolland,
and Is entirely within the State
of Michigan. The case, there-
fore, does not fall within any
Lrinciple opposed to the sup-
Dression of competition, as, for
lnstance, the underlying prin-
clple of the Northern Securi-

ties case, 193 U. S. 197, 24 Su-
preme Court 436, 48 L. IXd. 679,
nor within any statutory Inhi-
bition against interlocking di-
rectorates similar to that of the
Clayton Act (Act October 15,
1914, ch. 323, 88 Stat. L. 732,
section 8 [Comp. Stat. sec,
8335h]) * * " City of Ilol-
land v. Holland City Gas Co.,
Circuit Court of Appeals, Feb-
ruary 13, 1919, 257 Fed. 679,
085.
IN GENERAL,

119. I'rovisions of section dis-
regarded as not then operative.
Hyams v. Calumet & ITecla Min-
ing Co., Circuit Court of Ap-
peals, January 6, 1915, 221 Fed,
529, 537.

Sec. 9. WILLFUL MISAPPLICATION, EMBEZZLEMENT,
ETC., OF MONEYS, FUNDS, ETC., OF COMMON CARRIER
A FELONY.

Sec, 9. Every president, director, officer or manager of
any firm, association or corporation engaged in com-
nerce as a common carrier, who embezzles,steals,abstracts
or willfully misapplies, or willfully permits to be misap-
Dlied, any of the moneys, funds, credits, securities, prop-
erty or assets of such firm, association or corporation,
arising or accruing from, or used in, such commerce, in
Whole or in part, or willfully or knowingly converts the
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Sec. 9. WILLFUL MISAPPLICATION, EMBEZZLEMENT,
ETC., OF MONEYS, FUNDS, ETC,, OF COMMON CARRIER
A FELONY—Continued.

same to his own use or to the use of another, shall be
deemed guilty of a felony and upon conviction shall be
Penalty, fire, fined not less than $500 or confined in the penitentiary

or imprisonment,

or both. not less than one year nor more than ten years, or both,
in the discretion of the court.

i ooy prosecute  Prosecutions hereunder may be in the district court of

o Uit Sieees the United States for the district wherein the offense may

for district where

¢fiense commit- have been committed.

giourisdiction of - That nothing in this section shall be held to take away

affected. Their 1 1 Turicdicti
e e par OF Impair the jurisdiction of the courts of the several

to prosecution States under the laws thereof; and a judgment of convic-
tion or acquittal on the merits under the laws of any
State shall be a bar to any prosecution hereunder for the
same act or acts.
DECISIONS,

Colyer v. Skeffington, June 23, 1920, 265 Fed. 17, 62.

See. 10. LIMITATIONS UPON DEALINGS AND CON-
TRACTS OF COMMON CARRIERS.

cualings in e Skc, 10. That after two years from the approval of this
sontracdia for con- Act no common carrie.r.engaged i.n commerce sha.ll have
maintenance, &g ATy dealings in securities, supplies or other articles of
than $20,000 4 commerce, Or shall make or have any contracts for con-

n case director, struction or maintenance of any kind, to the amount of

ete., of common

carrier, also dl- more than $50,000, in the aggregate, in any one year, with

rector, ete., of

other party or another corporation, firm, partnership or association

nerest therein. when the said common carrier shall have upon its board
of directors or as its president, manager or as its purchas-

ing or selling officer, or agent in the particular transac-

tion, any person who is at the same time a director, man-

ager, or purchasing or selling officer of, or who has any

substantial interest in, such other corporation, firm, part-

nership or association, unless and except such purchases

Ridding to be SRA11 be made from, or such dealings shall be with, the
competitive un- hidder whose bid is the most favorable to such common

;:::Erti??:%?ﬁ? carrier, to be ascertained by competitive bidding under
meree Commis- regulations to be prescribed by rule or otherwise by the
Dames and - Interstate Commerce Commission. No bid shall be re-
oficers, et ceived unless the name and address of the bidder or the

names and addresses of the officers, directors and general
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managers thereof, if the bidder be a corporation, or of
the members, if it be a partnership or firm, be given with
the bid.
Any person who shall, directly or indirectly, do or at- Penalty for

. . . preventing or at-
tempt to do anything to prevent anyone from bidding or tempting to pre-

. e vent free and fair
shall do any act to prevent free and fair competition competition in
. . . bidding.
among the bidders or those desiring to bid shall be pun-
1shed ag prescribed in this section in the case of an officer
or director.
Every such common carrier having any such transac- Carrier to re-

. . . . N ort transactions
tions or making any such purchases shall within thirty hereunder to In-

days after making the same file with the Interstate Com- merce Commi-
merce Commission a full and detailed statement of the'
transaction showing the manner of the competitive bid-

ding, who were the bidders, and the names and addresses

of the directors and officers of the corporations and the

members of the firm or partnership bidding; and when-

ever the said commission shall, after investigation or Commisson to

report violations,

hearing, have reason to believe that the law has been and its exwn find.
violated in and about the said purchases or transactions Genersl.”
it shall transmit all papers and documents and its own
views or findings regarding the transaction to the Attor-
ney General,

If any common carrier shall violate this section it shall , M{sdemeanor

. - 3 e . ] to knowingly vote
be fined not exceeding $25,000; and every such dircctor, {o knowingly vote

agent, manager or oflicer thereof who shall have know- éic; in violation
ingly voted for or directed the act constituting such vio-

lation or who shall have aided or abetted in such viola-

tion shall be deemed guilty of a misdemeanor and shall Penalty.

be fined not exceeding $5,000, or confined in jail not ex-

ceeding one year, or both, in the discretion of the court.

The effective date on and after which the provisions, Eicctve date
of section 10 of the Act entitled “ An Act to supplement 1 192
existing laws against unlawful restraints and monopolies,
and for other purposes,” approved October fifteenth,
nineteen hundred and fourteen, shall become and be
effective is hereby deferred and extended to January first,
nineteen hundred and twenty-one: Provided, That such coroept as to
extension shall not apply in the case of any corporation ganized atter
organized after January twelfth, nineteen hundred and B

eighteen.?

® Ahove paragraph, sec, 501 of the Transportation Act, Feb, 28, 1920,
ch, 91, 41 Stat, 456 at 499,
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE.
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.
SERVICE.*

Jurisdiction us Sec. 11. That authority to enforce compliance with

respectively

plicable vested sections two, three, seven and eight of this Act by the per-
Interstate Com. SONS Tespectively sub]ect thereto is hereby vested: in the

merce Commis-

sion ; Interstate Commerce Commission where applicable to
glederal Reserve coMMon carriers, in the Federal Reserve Board where ap-
plicable to banks, banking associations and trust com-
o Federal Trade punies, and in the IFederal Trade Commission where ap-
plicable to all other character of commerce, to be exer-

cised as follows:
Commission or  VWhenever the commission or board vested with juris-

board to issue
complaint it be- diction thereof shall have reason to believe that any

lieves secs,

7, or 8 violsied , person is violating or has violated any of the provisions
and serve sam

pith,  hatice gf of sections two, three, seven and eight of this Act, it shall
spondent or  de- issue and serve upon such person a complaint stating its
charges in that respect, and containing a notice of a hear-
ing upon a day and at a place therein fixed at least thirty
days after the service of said complaint. The person so
hanrapondent to complained of shall have the right to appear at the place
pear and wow and time so fixed and show cause why an order should
not be entered by the commission or board requiring such
person to cease and desist from the violation of the law
may " b Yention 80 charged in said complaint. Any person may make ap-
ted torgoodplication, and upon good cause shown may be allowed
by the commission or board, to intervene and appear in
wonmmecript ot said proceeding by counsel or in person. The testimony
Bled. in any such proceeding shall be reduced to writing and
filed in the office of the commission or board. If upon
Lo cuse of vio- gyich hearing the commission or board, as the case may be,
slon or board toghig]] be of the opinion that any of the provisions of said

make written re-

;"’;: “.“,fé"!!toﬂ"‘: sections have been or are being violated, it shall make a

sue and serve or. peport in writing in which it shall state 1ts findings as to
desiat on respond- the facts, and shall issue and cause to be served on such
person an order requiring such person to cease and desist
from such violations, and divest itself of the stock held
or rid itself of the directors chosen contrary to the pro-
visions of sections seven and eight of this Act, if any

there be, in the manner and within the time fixed by said

# On provisions of the Shipping Board Act, Packers and Stockyards Act,
1921, and Transportation Act, llmiting the scope of the Clayton Act in
eertaln cases, see second, third, and fourth paragraphs of the footnote on
p. 483,
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order. Until a transcript of the record in such hearing pogommisslon or

shall have been filed in a circuit court of appeals of the ity or set aside

order until

United States, as hereinafter provided, the commission transcript of rec.
ord filed in Cir-

or board may at any time, upon such notice and in such euit Court of Ap-
manner as it shall deem proper, modify or set aside, in~

whole or in part, any report or any order made or issued

by it under this section.

If such person fails or neglects to obey such order of In case of dis.
obedience of its

the commission or board while the same is in effect, theorder, commis.

sion or board

1ssl 1 1 may apply to Cir-
commission or board may apply to the circuit court of may apely to Gir-

appeals of the United States, within any circuit where peals for enforce.

ment of its order,

the violation compl?xined of was or is being committed orand ‘fle tran.
where such person resides or carries on business, for the ’ '
enforcement of its order, and shall certify and file with
its application a transcript of the entire record in the
proceeding, including all the testimony taken and the

report and order of the commission or board. Upon such court to cause
. . . . notice thereof to
filing of the application and transcript the court shall be served on re-
. spondent and to

cause notice thereof to be served upon such person andhave power to
U LY . euter decree af-

thereupon shall have jurisdiction of the proceeding and frming, modify-
. . . ing, or setting

of the question determined therein, and shall have power aside order o
commission or

to make and enter upon the pleadings, testimony, and board.
proceedings set forth in such transcript a decree affirm-

ing, modifying, or setting aside the order of the commis-

sion or board. The findings of the commission or board Fiadingsot

commission or

as to the facts, if supported by testimony, shall be con- bpard_conclusive

clusive. If either party shall apply to the court for leave testimony.
to adduce additional evidence, and shall show to the sat- Introduction of

isfaction of the court that such additional evidence is dence may b:r;;ﬁ:

material and that there were reasonable grounds for the cation, and show-
ing of reasnnable

failure to adduce such evidence in the proceeding before ground for fail.

the commission or board, the court may order such addi- theretofore.
tional evidence to be taken before the commission or

board and to be adduced upon the hearing in such manner

and upon such terms and conditions as to the court may

seem proper. The commission or board may modify itg, Commission or

board may ake

findings as to the facts, or make new findings, by reason gew ot modified

of the additional evidence so taken, and it shall file such son thereof.
modified or new findings, which, if supported by testi-

mony, shall be conclusive, and its recommendation, if

any, for the modification or setting aside of its original

order, with the return of such additional evidence. The , Judgment and

decree subject to

judgment and decree of the court shall be final, except review upon cer.

that the same shall be subject to review by the Supreme wise fnal.
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE,
COMPLAINTS, FINDINGS, AND ORDERS. APPEALS.
SERVICE—Continued.

Court upon certiorari as provided in section two hundred
and forty of the Judicial Code.
Petition by re-  Any party required by such order of the commission or

spondent to re-

view order to board to cease and desist from a violation charged may

cease and desist. . . N . . .
obtain a review of such order in said circuit court of ap-

peals by filing in the court a written petition praying that
the order of the commission or board be set aside. A
To be served on copy of such petition shall be forthwgth served upon the

eommission or

board which commission or board, and thereupon the commission or
thereupon to cer~

tity and fleboard forthwith shall certify and file in the court a

transcript of rec-

ord in the court. transeript of the record as hereinbefore provided. Upon
the filing of the transcript the court shall have the same

Jurisdiction of |

Court of Appeals jurisdiction to affirm, set aside, or modify the order of the
same as on appli-

cation by com: commission or board as in the case of an application by
mission or board

and commisgion's the commission or board for the enforcement of its order,
O&T -

fngs similarly and the findings of the commission or board as to the
conclusive, . . . .
facts, if supported by testimony, shall in like manner be
conclusive.
o Jurtadiction of The jurisdiction of the circuit court of appeals of the
t . . .
exclusive. ' United States to enforce, set aside, or modify orders of
the commission or board shall be exclusive.
Proceedings to  Such proceedings in the circuit court of appeals shall
have precedence

over other cases, be given precedence over other cases pending therein, and
and to be expe-

dited. shall be in every way expedited. No order of the com-
Tisbility under mission or board or the judgment of the court to enforce

antitrust acts not . . .

affected. the same shall in any wise relieve or absolve any person

from any liability under the antitrust Acts.5%
Service of com. COmplaints, orders, and other processes of the commis-

P et o sion or board under this section may be served by any-

plaints, orders,

i ainer ‘proe One duly authorized by the commission or board, either
S resonal; or  (8) by delivering a copy thereof to the person to be
served, or to a member of the partnership to be served,

or to the president, secretary, or other executive officer

At ottice or OF & director of the corporation to be served; or (b) by
place of bus-leaving a copy thereof at the principal office or place of
business of such person; or (¢) by registering and mail-

ing & copy thereof addressed to such person at his princi-
Verifed return D1 Office or place of business. The verified return by the
of personserving, person so serving said complaint, order, or other process

return post-

Sroat L‘ﬁ:ﬁ‘,’cg: setting forth the manner of said service shall be proof

B Iv registered
mail,

s For text of Sherman Act, see footnote on pp. 483-485. As enumerated
in Clayton Act, see first paragraph thereof on pp. 482, 488.
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of the same, and the return post-office receipt for said
complaint, order, or other process registered and mailed
as aforesaid shall be proof of the service of the same.

ANNOTATIONS.

WORDS AND PHRASES—“WHERE
APPLICABLE TO COMMON CiR-
RIERS.”

120. The words * where ap-
plicable to common carriers” in
section 11 of the Clayton Act
must mean that where the facts
involve common carriers, or the
business of common carriers,
then the jurisdiction is solely
In the Interstate Commerce
Commission., The action com-
plained of [contracts under the
terms of which the company
agreed to furnish refrigerator

cars and refrigerator service,
and the railroad agreed to pay
the charges stipulated, and to
patronize the company ex-
clusively, with respect to their
requirements for such cars and
service] involved common car-
riers and tended to very greatly
affect their business. Re-
spondent was therefore without
Jurisdiction.” Fruit Growers
Express, Inc., v. IFederal Trade
Commiission, June 16, 1921, 274
Fed. 205, 207. (See case in this
volume, p. 628 at p. 630.)

Sec. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST
LAWS. SERVICE OF PROCESS.

Skc. 12. That any suit, action, or proceeding under the , Proceediog may

e instituted or

] 20g 3 3 : process served in
antitrust laws®% against a corporation may be brought Brocess served in

ti
ot only in the judicial district whereof it is an inhabit- gorporstion an

ant, but also in any district wherein it may be found or yherever it mar
tr unsacts business; and all process in such cases may be

served in the district of which it is an inhabitant, or

wherever it may be found.

DECISIONS.

Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co., July
20, 1915, 224 Fed, 566.

Frey & Son, Inc., v. Cudahy Packing Co., December 9, 1915, 228
Fed. 209.

Thorburn v. Qates, July 17, 1915, 225 Fed. 613, 615.

Frey & Son, Inc,, v. Cudahy Packing Co., Circuit Court of Ap-
peals, April 27, 1916, 232 Fed. 640.

Southern Photo Material Co. v. Eastman Kodak Co., July 20,
1916, 234 Fed. 955, 957.

Venner v. Pennsylvania Steel Co., April 18, 1918, 250 Fed. 292,
207.

Wainwright v. Pennsylvania R. Co., October 22, 1918, 253 Fed.
459, 463.

Ben C. Jones & Co. v. West Pubdlishing Co., March 5, 1921, 270
Fed. 563, 56G.

w4 For text of Sherman Act, see footnote on pp. 483-485. As enumerated
in Clayton Act, see first paragraph thereof on pp. 482, 483,
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Seec. 13. SUBP(ENAS FOR WITNESSES IN PROCEEDINGS
BY OR ON BEHALF OF THE UNITED STATES UNDER
ANTITRUST LAWS,

Skc. 13. That in any suit, action, or proceeding brought
by or on behalf of the United States subpeenas for wit-
nesses who are required to attend a court of the United
States in any judicial district in any case, civil or crimi-

May run into isl 1 80a 1
e o, Yoeq Dal, arising under the antitrust laws ** may run into any

permission of other district: Provided, That in civil cases no writ of

trial court neces-

sary in eivil cases oy hheng shall issue for witnesses living out of the dis-

it witness lives

out of districttrict in which the court is held at a greater distance than

100 miles distant- o;9 hundred miles from the place of holding the same
without the permission of the trial court being first had

upon proper application and cause shown.

Sec. 14. VIOLATION BY CORPORATION OF PENAL PRO-
VISIONS OF ANTITRUST LAWS.

Skc. 14. That whenever a corporation shall violate any

of the penal provisions of the antitrust laws,?* such viola-

Deemed also tion shall be deemed to be also that of the individual di-
that of individu- .
sl directors, ofi- réctors, officers, or agents of such corporation who shall

cers, ete, . .
have authorized, ordered, or done any of the acts consti-
tuting in whole or in part such violation, and such viola-

A misdemeanor: ¢ ,n shall be deemed a misdemeanor, and upon conviction
therefor of any such director, officer, or agent he shall be

Penalty, 1Ine punis > ing $5,0 impris-
op Fomaity, thne punished by a fine of not exceeding $5,000 or by impris

or both. onment for not exceeding one year, or by both, in the dis-
cretion of the court.

Sec. 15. JURISDICTION OF UNITED STATES DISTRICT
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF
TIIIS ACT.

Sec. 15. That the several district courts of the United
States are hereby invested with jurisdiction to prevent
District attor- an(d restrain violations of this Act, and it shall be the

neys, under di-

rection of Attor- duty of the several district attorneys of the United States,

ney General, to

inetitute proceed- in their respective districts, under the direction of the
ings. . . . . .
Attorney General, to institute proceedings in equity to

Proceedings v N ] 3 H
mey e dines prevent and restrain such violations. Such proceedings

gt etition, ot may be by way of petition setting forth the case and pray-

tase, etc. ing that such violation shall be enjoined or otherwise pro-

3 For text of Sherman Act, see footnote on pp. 483-485. Ag enumerated
in Clayton Act, see first paragraph thereof on pp. 482, 483.
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hibited. When the parties complained of shall have been pyAtter due no-

duly notified of such petition, the court shall proceed, as proceed to hear-

soon as may be, to the hearing and determination of the nation as soon as
. oy may be.

case; and pending such petition, and before final decree, . ding peti-

the court may at any time make such temporary restrain- tion instituting

ing order or prohibition as shall be deemed just in the %{i:g;n&:i%:{
premises. Whenever it shall appear to the court before i';gim:r or pro-
which any such proceeding may be pending that the ends

of justice require that other parties should be brought Courtmay s
before the court, the court may cause them to be sum- ties

moned whether they reside in the district in which the

court is held or not, and subpenas to that end may be

served in any district by the marshal thereof.
DECISIONS,

Wainwright v. Pennsylvania R. Co., October 22, 1918, 253 Fed.
459, 463,

Sec. 16, INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS.

Sec. 16. That any person, firm, corporation, or associa- Open to any

person, firm, ete.,

tion shall be entitled to sue for and have injunctive relief,on same condi’
tions and princi-

in any court of the United States having jurisdiction ples ss other in-
over the parties, against threatened loss or damage by aiuync??u rrt'-l‘i.::
violation of the antitrust laws,** including sections two, El?r?mif'i'&':fl;
three, seven and eight of this Act, when and under thecause los" or
same conditions and principles as injunctive relief against damsge.
threatened conduct that will cause loss or damage is

granted by courts of equity, under the rules governing

such proceedings, and upon the execution of proper bond  Preliminary in-

unction may is-

against damages for an injunction improvidently granted e ipon. pioper

and a showing that the danger of irreparable loss or dam- frg and show
age is immediate, a preliminary injunction may issue:
Proyided, That nothing herein contained shall be con- gy unitea
strued to entitle any person, firm, corporation, or associ- g o *femy
ation, except the United States, to bring suit in equity for teman: werer
injunctive relief against any common carrier subject to Repsste Conm
the provisions of the Act to regulate commerce approved ™**
February fourth, eighteen hundred and eighty-seven, in

respect of any matter subject to the regulation, supervi-

sion, or other jurisdiction of the Interstate Commerce

Commission. .

%¢ For text of Sherman Act, see footnote on pp. 483-485. As enumerated
in Clayton Act, see first paragraph thereof on pp. 452, 483,

74630—22—384
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Bec. 16. INJUNCTIVE RELIEF AGAINST THREATENED
LOSS BY VIOLATION OF ANTITRUST LAWS—Continued.

DECISIONS.

Union Pacific Railwway Co. v. Franlk, Circult Court of Appeals,
July 9, 1915, 226 Fed. 906, 911,

Great Atlantic & Pacific Tea Co, v. Crcam of Wheat Co., July
20, 1915, 224 Fed. 566, 571.

Flirtman v. Welsbach Co., January 24, 1916, 240 U. S, 27, 29.

Paine Lumber Co. v. Neal, June 11, 1917, 244 U, 8. 439, 471, 480.

Venner v. Pennsylvania Stecl Co., April 18, 1918, 250 IFed. 292,

Colyer v. Skefington, June 23, 1020, 265 IFed. 17, 62.

General Investment Co. v, Lake Shore & 31. 8. Ry. Co., Circuit
Court of Appeals, December 8, 1920, 269 Fed. 235, 237, 238, 241,

Geddes v. Anaconda Mining Co., January 24, 1921, 254 U. S.
590, 503.

Duplex Press Co, v. Deering, January 3, 1921, 254 U. 8. 443, 469,
474.

Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY
RESTRAINING ORDERS.

No preliminary ~ SEC. 17. That no preliminary injunction shall be issued
Injunction with- . . .
out notice. without notice to the opposite party.

No temporary  No temporary restraining order shall be granted with-
restraining orvder

in absence of & out notice to the opposite party unless it shall clearly

Eﬁﬁe:{gm‘:y appear from specific facts shown by aflidavit or by the
or loas, verified bill that immediate and irreparable injury, loss,
or damage will result to the applicant before notice can

be served and & hearing had thereon. Every such tem-

Temporary re- porary restraining order shall be indorsed with the date

straifing order, . . .
to show date and g hour of issuance, shall be forthwith filed in the

Bne fnjury, te. clerk’s office and entered of record, shall define the in-
jury and state why it is irreparable and why the order
was granted without notice, and shall by its terms expire
within such time after entry, not to exceed ten days, as
the court or judge may fix, unless within the time so fixed
the order is extended for a like period for good cause
shown, and the reasons for such extension shall be entered

tlce, 12'!3‘:.‘::."2; of record. In case a temporary restraining order shall

Pretimm™, ' be granted without notice in the contm"ency specified,

Sipoeed onibie the matter of the issuance of a preliminary injunction

moment. shall be set down for a hearing at the earliest possible
time and shall take precedence of all matters except older
matters of the same character; and when the same comes
up for hearing the party obtaining the temporary re-
straining order shall proceed with the application for a
preliminary injunction, and if he does not do so the conrt

shall dissolve the temporary restraining order. Upon
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two days’ notice to the party obtaining such temporary Opposite party

may move disso-

restraining order the opposite party may appear and lutlon or modi-
move the dissolution or modification of the order, and in days' notice.
that event the court or judge shall proceed to hear and
determine the motion as expeditiously as the ends of jus-
tice may require.

Section two hundred and sixty-three of an Act entitled , sec 263 of Ju-
“An Act to codify, revise, and amend the laws relating to pealed.
the judiciary,” approved March third, nineteen hundred
and eleven, is hereby repealed.

Nothing in this section contained shall be deemed to \pee. 266 not
alter, repeal, or amend section two hundred and sixty-
six of an Act entitled “An Act to codify, revise, and
amend the laws relating to the judiciary,” approved

March third, nineteen hundred and eleven.

DECISIONS,

Supreme_Council of Royal Arcanum v. Iobart, Circuit Court of
Appeals, June 15, 1917, 244 Fed. 385, 390.

Mississippi Valley Trust Co. v, Railway Steel Co., Circuit Court
of Appeals, April 19, 1919, 258 Fed. 346, 349.

Dail Overland Co. v. Willys Overland, December 27, 1919, 263
Fed. 171, 186.

King v, Weiss & Lesh Mfg. Co., Circiiit Court of Appeals, June
11, 1920, 266 Fed. 257, 259.

Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY
ORDER OF INJUNCTION WITHOUT GIVING SECURITY.

Skeo. 18. That, except as otherwise provided in section yjExcept us pro;
16 of this Act, no restraining order or 1nterlocutory orderof this act.
of injunction shall issue, except upon the giving of secur-
ity by the applicant in such sum as the court or judge
may deem proper, conditioned upon the payment of such
costs and damages as may be incurred or suffered by any
party who may be found to have been wrongfully en-

joined or restrained thereby.

DECISIONS.,

Western Union Tel. Co, v. United States & 3. T. Co., Circult
Court of Appeals, May 16, 1915, 221 Ted. 545, 535.

Swift v. Black Panlher 0il & Gas Co., Circuit Court of Appeals,
May 30, 1917, 244 Fed. 20, 29, 30.

Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING
ORDERS—REQUIREMENTS,

ini i inine Must set forth
Sec. 19. That every order of injunction or restraining Must st orth

order shall set forth the reasons for the issuance of the cifie, and de-

same, shall be specific in terms, and shall describe in rea- restratned.
s P y
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Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING
ORDERS—REQUIREMENTS—Continued.

sonable detail, and not by reference to the bill of com-
plaint or other document, the act or acts sought to be

onaing. or 1y restrained, and shall be blndm«r only upon the parties to

it eeheir oft-the suit, thelr officers, agents, servants, employees, and
attorneys, or those in active concert or participating with
them, and who shall, by personal service or otherwise,
have received actual notice of the same.

DECISIONS,

Lion Tractor Co. v. Bull Tractor Co., Circult Court of Appeals,
February 12, 1916, 231 Fed. 156, 162,

Davis v, Hayden, November 9, 1016, 238 Fed. 734.

Stephens v. Ohio State Telephone Co., February 14, 1917, 240
Fed. 759, 765, 776.

King v, Weiss & Lesh Mfg. Co., Clrcuit Court of Appeals, June
11, 1920, 2668 Fed. 257, 200.

Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE-
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS
AND EMPLOYEES, ETC,, INVOLVING OR GROWING OUT
OF TERMS OR CONDITIONS OF EMPLOYMENT,

Sec. 20. That no restraining order or injunction shall
be granted by any court of the United States, or a judge
or the judges thereof, in any case between an employer
and employees, or between employers and employees, or
between employees, or between persons employed and
persons seeking employment, involving, or growing out
of, a dispute concerning terms or conditions of employ-

Not to imue ment, unless necessary to prevent irreparable injury to
unless necessury

to prevent irrep- property, or to a property right, of the party making the
arable injury. . . . o s .

application, for which injury there is no adequate remedy

Threatened 5t ]aw and such property or property right must be

property or prop-

O prop: . . . A Lo .
erty rights must described with particularity in the application, which

varticulerity.  must be in writing and sworn to by the applicant or by
his agent or attorney.
Not to probibit  And no such restraining order or injunction shall pro-

4ny person or per.

o rom term: hibit any person or persons, whether singly or in concert,

tion of employ- from terminating any relation of employment, or from

ment, recom

g';ndlgg et ceasing to per.fqrm any work or labor, or from recom-

meass 40 to do, mendmo' advising, or persuadl'ng others by peaceful
means so to do; or from attending at any place where

any such person or persons may lawfully be, for the pur-
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pose of peacefully obtaining or communicating informa-
tion, or from peacefully persuading any person to work
or to abstain from working; or from ceasing to patronize
or to employ any party to such dispute, or from recom-
mending, advising, or persuading others by peaceful and
lawful means so to do; or from paying or giving to, or
withholding from, any person engaged in such dispute,
any strike benefits or other moneys or things of value;
or from peaceably assembling in a lawful manner, and
for lawful purposes; or from doing any act or thing
which might lawfully be done in the absence of such dis-

533

pute by any party thereto; nor shall any of the acts speci- Acts secifed

aragraph

fied in this paragraph be considered or held to be viola- fof,to,be comaid.

i i law of th
tions of any law of the United States. A e o the

DECISIONS,

Alagka S. 8. Co. v. International Longshoremen's Assn., Septem-
ber 5, 1916, 236 Fed. 804, 970-972,

Stephens v, Ohkio State Telephone Co., February 14, 1917, 240
Fed. 759, 765, 769, 778,

Duplex Printing Co. v. Deering, April 23, 1917, 247 Fed. 192, 195,

Paine Lumber Co. v. Neal, June 11, 1917, 244 U. S. 459, 484, 485.

Puget Sound Traction, Light & Iower Co., v, Whitley, July 25,
1917, 243 Fed. 945-952.

Kroger Qrocery & Baking Co. v. Retail Clerks' I, P. .\ssn., March
22, 1918, 250 ed. 890, 892, 803.

United States v. Norris, December 16, 1018, 255 Fed. 423, 424,

Montgomery v. Pacific Electric Railway Co., May 26, 1919, Cir-
cuit Court of Appeals, 258 Fed. 382, 390,

Dail Overland Co. v. Willys Overland Co., December 27, 1919,
263 Fed. 171, 185, 186, 187.

Vonnigut Machinery Co. v, Toledo Machine & Tool Co., February
7, 1920, 263 Fed. 192, 197, 200-202.

Kinloch Telephone Co. v. Local Union No. 2, May 6, 1920, 263
Fed. 312, 315-320.

Langenberg Hat Co. v. United Cloth Hat & Cap Makcers, June
11, 1920, 260 Fed. 127. 129,

King v. Weiss & Lesh Mfg. Co., Circult Court of Appeals, June
11, 1920, 266 Fed, 257, 258, 260.

Herket & Meisel Trunk Co. v. United Leather Workers 1. U,
November 26, 1920, 2068 Fed. 662, 667,

Duplez Press Co. v. Deering, January 3, 1921, 254 U, 8. 443, 469,
471, et seq.

Buyer v. Guillan, Circuit Court of Appeals, February 2, 1921,
271 Fed. 65, €9.

Birmingham Trust & Savings Co. v, Atlenia B. & A. Ry. Co,
March 26, 1921, 271 Fed. 743, T45.
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Sec. 21. DISOBEDIENCE OF ANY LAWIUL WRIT,
PROCESS, ETC., OF ANY UNITED STATES DISTRICT
COURT, OR ANY DISTRICT OI' COLUMBIA COURT.

Sec. 21, That any person who shall willfully disobey
any lawful writ, process, order, rule, decree, or command
of any district court of the United States or any court of
the District of Columbia by doing any act or thing
therein, or thereby forbidden to be done by him, if the

It act done al%0 act or thing so done by him be of such character as to con-

a  criminal of-

fense under laws otitute also a criminal offense under any statute of the

Thichcomm og. United States, or under the laws of any State in which

g ‘,"‘:fmﬂ'ﬁ the act was committed, shall be proceeded against for his

hereinafter  Pro-gaid contempt as hereinafter provided.

DECISIONS,

Couts v. United States, Circuit Court of Appeals, March 4, 1918,
249 Fed. 5953, 597.

Swepston v. United Staies, Circuit Court of Appeals, May 7,
1918, 251 Fed. 203, 210,

« Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL.
PENALTIES.

Sec. 22. That whenever it shall be made to appear to
any district court or judge thereof, or to any judge
therein sitting, by the return of a proper officer on lawful
process, or upon the aflidavit of some credible person, or
by information filed by any district attorney, that there
is reasonable ground to believe that any person has been

Court or fudge ouilty of such contempt, the court or judge thercof, or

may issue rule to &

show cause why any judge therein sitting, may issue a rule requiring the
person charged

should not be gaid person so charged to show cause upon a day certain
punished. why he should not Ve punished therefor, which rule, to-
gether with a copy of the aflidavit or mformatlon, shall

be served upon the person charged, with sufficient prompt-

ness to cnable him to prepare for and make return to the

order at the time fixed therein. If upon or by such re-
conrial It sleged turn, in the judgment of the court, the alleged contempt
fictently | Poreed be not sufliciently purged, a trial shall be directed at a
time and place fixed by the court: Provided, however,

Fellure of mat- That if the accused, being a natural person, fail or refuse

ursl person
make return. AC to make return to the 1u1e to show cause, an attachment

tachment against

person. may issue against his person to compel an answer, and in
case of his continued failure or refusal, or if for any
reason it be impracticable to dispose of the matter on the

return day, he may be required to give reasonable bail
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for his attendance at the trial and his submission to the
final judgment of the court. Where the accused is a body M bodr corpo

te, attachment

3 3t for sequestration
corporate, an attachment for the sequestration of its! ol i i

property may be issued upon like refusal or failure to
answer,

In all cases within the purview of this Act such trial, Trisl may be

may be by the court, or, upon demand of the accused, by 21 demand of ac-

a jury; in which latter event the court may impanel a
jury from the jurors then in attendance, or the court or
the judge thereof in chambers may cause a sufficient num-
ber of jurors to be selected and summoned, as provided by
law, to attend at the time and place of trial, at which time
a jury shall be selected and impaneled as upon a trial for, Tl to con

rm to practice

1 . ] in criminal cases
misdeameanor; and such trial shall conform, as near as3 cimingi cases

may be, to the practice in criminal cases prosecuted by gistment or upon
indictment or upon information.

If the accused be found guilty, judgment shall be en-
tered accordingly, prescribing the punishment, either by  Ferultn tine

imprisonment,

fine or imprisonment, or both, in the discretion of the °F bt
court. Such fine shall be paid to the United States or to ,Fine paid to

nited States or

the complainant or other party injured by the act con- gg'gf";';'r;’i o
ace

stituting the contempt, or may, where more than one issojured; If s

damaged, be divided or apportioned among them ‘as theferson, five to

court may direct, but in no case shall the fine to be paid te exceed 81,000,
to the United States exceed, in case the accused is a
natural person, the sum of $1,000, nor shall such impris-
onment exceed the term of six months: Provided, Thatin

any case the court or a judge thereof may, for good cause Court or udge

. s may
shown, by aflidavit or proof taken in open court or before with rule and is-
sue attachment

such judge and filed with the papers in the case, dispense tor arrest.
with the rule to show cause, and may issue an attachment
for the arrest of the person charged with contempt; in

which event such person, when arrested, shall be brought brﬁl},'ﬁd: Lo be

before such court or a judge thercof without unnccessary judse , promptly

delay and shall be admitted to bail in a reasonable penalty bail. Froceed.
for his appearance to answer to the charge or for trial for sme as 1t ruls
the contempt; and thereafter the proceedings shall be the

same as provided herein in case the rule had issued in the

first instance.

DECISIONS.

In re IHeyman, March 22, 1015, 225 Fed. 1000, 1003.

Stephens v. Ohio State Telephone, February 14, 1917, 240 Fed.
759, 764,

Couts v. United States, Circult Court of Appeals, March 4,
1918, 249 Fed. 595-7.
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Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL.
PENALTIES—Continued.

DECISIONS—continued.

Swepston v. United States, Circuit Court of Appeals, May 7,
1918, 251 Fed. 205, 210.

Toledo Newspaper Co. v. Uniled States, June 10, 1918, 247 U. S.
402, 423,

Toshet v. West Kentucky Coal Co., Circuit Court of Appeuls,
June 14, 1918, 252 Fed. 44, 45.

Jennings v, United States, Circuit Court of Appeals, Feb. 17,
1920, 264 Fed. 399, 405,

Seec. 23. EVIDENCE. APPEALS.
Evidence may

be preserved by SEC. 23. That the evidence taken upon the trial of any
billof exceptions: 1, orsons so accused may be preserved by bill of exceptions,

Sudement ' o .
vieoggment 1o and any judgment of conviction may be reviewed upon

writ of error.  ywrit of error in all respects as now provided by law in
criminal cases, and may be affirmed, reversed, or modified

Granting otas justice may require. Upon the granting of such writ
writ to stay exe- . .
cution, and  of error, execution of judgment shall be stayed, and the

Accused to be gccused, if thereby sentenced to imprisonment, shall be
admitted to bail. R .y .
admitted to bail in such reasonable sum as may be re-
quired by the court, or by any justice, or any judge of
any district court of the United States or any court of
the District of Columbia.,

Sec. 24. CASES OF CONTEMPT NOT SPECIFICALLY EM.
BRACED IN SEC. 21 NOT AFFECTED.

Skc. 24, That nothing herein contained shall be con-
Committed ingtryued to relate to contempts committed in the presence

or near presence

ot court, or  of the court, or so near thereto as to obstruct the adminis-

In disobedlence tration of justice, nor to contempts committed in dis-
of any lawful

i ) .
yrit or procest ohedience of any lawful writ, process, order, rule, decree,

by or In behalfor command entered in any suit or action brought or
of United States, . 50
prosecuted in the name of, or on behalf of, the United

And other cases States, but the same, and all other cases of contempt not
not in sec. 21,

Punished inspecifically embraced within section twenty-one of this
conformity with . . . .
prevailing ueages Act, may be punished in conformity to the usages at law
aw n . . vye
cuity, 0 "and in equity now prevailing.

DECISIONS.

Couts v, United States, Circuit Court of Appeals, March 4, 1918,
249 Fed. 505-507.

Swepston v. United States, Circuit Court of Appeals, May 7,
1918, 251 Fed. 203, 210.

Toledo Newspaper Co, v. United States, June 10, 1918, 247 U. 8.
402, 423,

U. 8. v, Cohen, October 28, 1020, 2068 ['ed. 420, 423,
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Sec. 25. PROCEEDINGS FOR CONTEMPT, LIMITATIONS.

Sec. 25. That no proceeding for contempt shall be in-
stituted against any person unless begun within one year Must be tnsti-
from the date of the act complained of; nor shall anyyes " " "
such proceeding be a bar to any criminal prosecution for Not a bar to
the same act or acts; but nothing herein contained shall fon " ™™
affect any proceedings in contempt pending at the time

of the passage of this Act.

Pending pro-
ceedings not al-
fected.

Sec. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC,,
NOT TO IMPAIR REMAINDER OF ACT.

Sec. 26. If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by any court
of competent jurisdiction to be invalid, such judgment
shall not affect, impair, or invalidate the remainder

thereof, but shall be confined in its operation to the clause, But to be con-
. . . 0 clausc,
sentence, paragrapl, or part thereof directly involved in sentence, etc., di-

the controversy in which such judgment shall have been rectly tavolved.
rendered.
Approved, October 15, 1914.

ANNOTATIONS TO ACT AS A WHOLE.

RESALE PRICE MAINTENANCE.® 123. No change has been
wrought In the law of con-
spiracy as applicable to the case
in question. Lamar v. United
States, Circuit Court of Appeals,
June 4, 1919, 260 Fed. 561, 503.

124, Act, as a whole, referred
to, in a more or less general way,
incidentally, or in passing, in
United States v. Rintclen, June
20, 1918, 233 Fed. 793, 799;
Linde Air Products Co. v. Morse
Dry Dock & Repair Co., March
1, 1917, 239 TFed. 909, 927;
Standard Fashion Co. v. Ma-
grane Iouston Co., Circuit
Court of Appeals, June 28, 1918,

Sce also ante, pars. 4-15.

121, Nothing found in either
the Clayton or Federal Trade
Commission Acts validates price
restrictions by a vendor on re-
sale of property sold absolutely
by him. Ford B3fotor Co. V.
Union BMotor Sales Co., August
1, 1917, Circuit Court of Ap-
peals, 244 Fed. 156, 160.

IN GENERAL,

122, Judgments of Federal
courts in determining questions
under Act, independent of de-
cislons of State courts. Skaggs

et al. v. Kansas City Terminal
Ry. Co. et al, May 12, 1916, 233
Fed. 827; QGeneral Investment
Co. v. Lake Shore 1. 8. Ry. Co.,
Circuit Court of Appeals, De-
cember 8, 1920, 269 Fed. 235,
237, 238.

251 Fed. 559; United States v.
Colgate & Co., October 29, 1918,
253 Ted. 522, 525, 527; and
Sears, Roebuck & Co. v. Federal
Trade Commission, Clrcuit Court
of Appeals, April 29, 1919, 258
Fed. 307, 811,

# See algo 1a this general convoection cases, among others, of Straus v.
Victor Talking Machine Co., Apr. 9, 1917, 243 U. 8. 400, and Boston Store
v. American Graphophone Co., Mar, 4, 1918, 248 U. 8. 8, and ante, 8000~
tations to Federa]l Trade Commlssion Act, pars. §3-900, pp. 480-482.
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WEBDB ACT.2*
[Approved Apr. 10, 1918.]

[PurLic—No. 126—65tH CoNGRESS.]
[H. R. 2316.]

AN ACT To promote export trade, and for other purposes.
Sec. 1. DEFINITIONS.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress as-

“Export trade.” ge2ndled, That the words “ export trade ” wherever used in

this Act mean solely trade or commerce in goods, wares,

or merchandise exported, or in the course of being ex-

ported from the United States or any Territory thereof

to any foreign nation; but the words “ export trade ” shall

not be deemed to include the production, manufacture, or

selling for consumption or for resale, within the United

States or any Territory thereof, of such goods, wares, or

merchandise, or any act in the course of such production,
manufacture, or sclling for consumption or for resale.

themge vithin - That the words “trade within the United States”

Btates wherever used in this Act mean trade or commerce among

the several States or in any Territory of the United

States, or in the District of Columbia, or between any

such Territory and another, or between any such Terri-

tory or Territories and any State or States or the District

of Columbia, or between the District of Columbia and any

State or States.

That the word “Association” wherever used in this
Act means any corporation or combination, by contract
or otherwise, of two or more persons, partnerships, or
corporations.

#“Assoclation.”

“TRAPE WITHIN THE UNITED Comumission Act, pars. 30-43

STATES.” (pp. 462, 463), and annotations

On interstate commerce, see to Clayton Act, pars. 47-51 (pp.
annotations to Federal Trade 497-499):

Sec, 2. ASSOCIATION FOR OR AGREEMENT OR ACT
MADE OR DONE IN COURSE OF EXPORT TRADE—STATUS
UNDER SHERMAN ANTITRUST LAW,

g Areoctation rot - Sgc, 2. That nothing contained in the Act entitled “ An
£ organ- a

fued tor and en- Act to protect trade and commerce against unlawful re-
gaged in export

trade solely.  gtraints and monopolies,” approved July sccond, eighteen

®u The Reports have been checked for annotations through 273 Fed.
768 (Part 8, Advance 8heets, {ssucd as of Sept. 1, 1021), and 41 Sup. Ct,
625, which disposes of all cases decided at the October term, 1920 (last
decizsions handed down on June 8, 1021), ¢
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hundred and ninety,*? shall be construed as declaring to
be illegal an association entered into for the sole purpose
of engaging in export trade and actually engaged solely in
such export trade, or an agreement made or act done in _Nor agreement

nor act, if not

1ati i i trai t
the course of export trade by such association, provided In grestraim of

such association, agreement, or act is not in restraint of United States, or
of the export

trade within the United States, and is not in restraint of frade of any s
the export trade of any domestic competitor of such as- ter and
scciation: And provided further, That such association

does not, either in the United States or elsewhere, enter ¢;5 . gprotis:
into any agreement, understanding, or conspiracy, or do fent sy i
any act which artificially or intentionally enhances or de- haet o depress
presses prices within the United States of commodities fmmortizon " o
of the class exported by such association, or which sub- [etrain trade in
stantially lessens competition within the United States cl®*® xworted

or otherwise restrains trade therein.

Sec. 3. ACQUISITION BY EXPORT TRADE CORPORATION
OF STOCK OR CAPITAL OF OTHER CORPORATION.

Skc. 3. That nothing contained in section seven of the
Act entitled “ An Act to supplement existing laws against
unlawful restraints and monopolies, and for other pur-
poses,” approved October fifteenth, nineteen hundred
and fourteen,®® shall be construed to forbid the acquisi- rLawtul under

Clayton Act un-

tion or ownership by any corporation of the whole or any les efect may ve
to restrain trade

part of the stock or other capital of any corporation or ~substantisily
organized solely for the purpose of engaging in export'sithin United
trade, and actually engaged solely in such export trade, *****

unless the effect of such acquisition or ownership may be

to restrain trade or substantially lessen competition

within the United States.

Sec. 4. FEDERAL TRADE COMMISSION ACT EXTENDED
TO EXPORT TRADE COMPETITORS.

Sec. 4. That the prohibition against “unfair methods
of competition” and the remedies provided for enforcing
said prohibition contained in the Act entitled “An Act to
create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September
twenty-sixth, nincteen hundred and fourteen,® shall be
construed as extending to unfair methods of competition

= For text of Sherman Act, sce footnote on pp, 483-485,
B See ante, p. 516.
M See ante, p. 439 et seq.
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Sec. 4. FEDERAL TRADE COMMISSION ACT EX-
TENDED TO EXPORT TRADE COMPETITORS—Continued.

used in export trade against competitors engaged in ex-
e "5, thous® port trade, even though the acts constituting such unfair

e mitheut e methods are done without the territorial jurisdiction of

tlon of United ¢} o Tnited States.

States,

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA-
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE TO
COMPLY. DUTIES AND POWERS OF COMMISSION.

Export trade  Spc, 5. That every association now engaged solely in
associations or

ationg 0 iy b . _ ‘ .
gorporations  to pxport trade, within sixty days after the passage of this

Federal Trade Act, and every association entered into hereafter which
Commissionshow-

ing Jocation of engages solely in export trade, within thirty days after

sddremses of off itg creation, shall file with the Federal Trade Commis-

siso articles of sjon a verified written statement setting forth the loca-
neorporation or
Somtract of auo- tion of its offices or places of business and the names and
addresses of all its officers and of all its stockholders or
members, and if a corporation, a copy of its certificate
or articles of incorporation and by-laws, and if un-
incorporated, a copy of its articles or contract of
association, and on the first day of January of each
year thercafter it shall make a like statement of the
location of its offices or places of business and the names
and addresses of all its oflicers and of all its stockholders
or members and of all amendments to and changes in its
articles or certificate of incorporation or in its articles or
oo furnish aleo contract of association. It shall also furnish to the com-
grganization mission such information as the commission may require
as to its organization, business, conduct, practices, man-
agement, and relation to other associations, corporations,
partnerships, and individuals. Any association which
of onaities, low shall fail so to do shall not have the benefit of the pro-
% and 8, and fne. yigiong of section two and section three of this Act, and
it shall also forfeit to the United States the sim of $100
for each and every day of the continuance of such failure,
which forfeiture shall be payable into the Treasury of the
United States, and shall be recoverable in a civil suit in
the name of the United States Lrought in the district
where the association has its principal office, or in any
newirkt sttor. district in which it shall do business. It shall be the
for recovery of duty of the various district attorneys, under the direction
of the Attorney General of the United States, to prose-

cute for the recovery of the forfeiture. The costs and
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expenses of such prosecution shall be paid out of the ap-
Propriation for the expenses of the courts of the United
States.

Whenever the Federal Trade Commission shall have Federsl Trade

Comm ission to

reason to believe that an association or any agreementinvestigate re.
straint of trade,

made or act done by such association is in restraint of srinestor jnen

tional  enhance-

trade within the United States or in restraint of the ex-ment or depros.
gion of prices or

port trade of any domestic competitor of such association, substantlal lers.
or that an association either in the United States or else- :li"tlig'ﬁ by asocia-
Where has entered into any agreement, understanding, or
conspiracy, or done any act which artificially or inten-
tonally enhances or depresses prices within the United
S.t“tes of commodities of the class exported by such asso-
Clation, or which substantially lessens competition within
the United States or otherwise restrains trade therein, it
shall summon such association, its officers, and agents to
Ppear before it, and thereafter conduct an investigation
Into the alleged violations of law. Upon investigation, Mer recom
1f it shall conclude that the law has been violated, it may ment i case of
Make to such association recommendations for the read-
Justment of its business, in order that it may thereafter
Maintain its organization and mangement and conduct its
USiness in accordance with law. If such association fails o0 refer find
o comply with the recommendations of the Federal Trade mendstion to
Mmission, said commission shall refer its findings and ifawociation fail
Tecommendations to the Attorney General of the United recommendation.
tates for such action thereon as he may deem proper.
eraio,;‘:fsepérpose'of. enforcing these provisions the F;d- f::(e:.{ E;E L;r- -ieg;n
ommission shall have all the powers, so far ers as under Ved-
“S‘r uI)Plicublez given it in « Ap Act to create a 'Federal misslon_Act | %0
ade Comm1531on, to define its powers and duties, and
OF other purposes.” ¢

-

Abproved, April 10, 1918,

IN GENERAL.

’Act referred to in opinion in clding sult to dissolve United
'ed States v, United states States Steel Corporation as in-

g;;“ Corporation, March 1,1920, volved in an inconsisteney in the
254 U. 8. 417, 453, 64 1. g, 343, decree proposed by the Govern-
+ 40 Sup, ¢t. 203, 800, in de- ment In said suit.

"
Bee ante, p, 419 et Beq.
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DECISIONS OF THE COURTS ON PETITIONS TO
ENFORCE OR REVIEW THE ORDERS OF THE
COMMISSION OR TO ENJOIN IT FROM PRO-
CEEDING.?

UNITED STATES v. BASIC PRODUCTS CO.
(District Court, W. D. Pennsylvania. September 9,1919.)
No. 2214.

1. Urrtep STaTES KEY No. 97—CAN NoT APPROPRIATE PATENT
WitHoUT COMPENSATION,

There I8 no reservation in the patent laws of right in the
United States as agalnst the Inventor, and it can not appro-
priate or use the invention without just compensation in any
different way than it can appropriate or use any other article
owned by a private citizen,

2. CoMMERCE KEY No. 48—FEDERAL TRADE CoMMISSION CREATED
UNDER IPOWER TO REGULATE INTERSTATE AND ForeliaN Cox-
MERCE,

The Federal Trade Commission Act (Comp. St., pars. 83836a—
8836k) was enacted by Congress in the exercise of its constitu-
tional power to regulate interstate and foreign commerce.

1 With the exception of two cases, the period covered is from July 1
1020, to Jube 30, 1921. The two exceptions referred to are the case of
the Basic Products Co. and the case of the Maynard Coal Co. (see p. 555,
infra, for latter case), printed in full at this time as a matter of conven-
jence because not heretofore 8o included in the Commission’s Reports.
Decisions on petitions to review handed down before the period above
referred to will be found in Appendix II of Vol. II of the Commission's
declsfons,

Cases in which Injunctions have been sought to restrain the Commis-
sjon from proceeding under sec., § or in which it bas been sought to
defeat such a proceeding by appealing for a writ of certlorarl to review
the actlon of the Commission in denying motions to dismiss the pro-
ceeding for lack of jurisdlction, as of this writing (Oct. 13, 1921) are
as follows: By injunction—IFecderal Trade Commlasion v. Nulomoline Co.,
in which the Circuit Court of Appeals for the Second Circult on August
16, 1918, refused to lnterfere with the Commission's taking testimony, on
the ground that the Commission’s order requiring the snme was interlocu-
tory (memorandum opinfon in 254 Fed, 988); T, C. Hurst & Son v
Federal Trade Commission, dectded August 2, 1920, in the District Court for
the Eastern District of Virginia (208 Fed. 874; see p. 5G5S, infra).
and Butterick Co. et al, v. Federal Trade Commission, in which the bills
of four respondents in a proceeding before the Commission (Dock. 504) te
enjoin the Commisslon from proceeding under sec. § were dismlssed bY
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3. ComatercE KEY No. 57—TRADE-MARKS AND TRADE NAMES KrEY
No. 803, NEw, Vor. 84 Kry No. Sgries—PowEns or FEDERAL
TnapE COMMISSION WHERE INTERSTATE COMMERCE OB UNFAIR
TrADE ARE NoT INVOLVED.

The Federal Trade Commission held without power to de-
mand access to the books and papers of a corporation which
manufactured a patent article by secret process, not alleged to
be engaged In interstate or forelgn commerce, nor charged with
unfair competition, for the purpose of obtaining information
for the Navy Department as to the cost of manufacture, annnal
production, capital invested, ete.

4. Manpamus Key No. 10—RicET To DEMAND AND DuTY TO PER-
FORM NECESSARY.

Mandamus issues where, and only where, there is a right to
demand, and a corresponding duty to perform, the act required,

(The syllabus is taken from 260 Fed. 472.)

At Law. Mandamus by the United States against the
Basic Products Co. On demurrer to answer. Overruled.

R. L. Crawford, United States district attorney, of
Pittsburgh, Pa.

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for de-
fendant.

Org, District Judge: :

To a gaetition filed by the Attorney General of the
United States, at the request of the Federal Trade Com-
Mission, for a writ of mandamus upon the Basic Products

Co., the latter has made answer at considerable length.

the Supreme Court of the District of Columbia on August 12, 1921 (no
opinion), and in which case an appeal has been taken to the Court of
Appeals of the District. On writ of certiorari—Minneapolis Chamber of
Commerce et al. v. Federal Trade Commission, in which respondents o a
brocceding before the Commission (Dock, 694) appealed to the Court of
Appeals of the Eighth Circuit for writ of certlorari to review the Com-
misslon’s action n denying motlons to dismiss based on lack of jurisdic-
tion, and which is pending in that court.

Cases {n which injunctions bave been sought to restrain the Com-
Mmisgion from enforcing compliance with requests made under sec. 8 of
the Federal Trade Commission Act, or in which mandamus proceedings
have been fnstituted at the request of the Commission to enforce com-
Pliance with a request made under sald sectlon, are as follows: Injunc-
tone—Maynard Coal Co. v. Federal Trade Commission, in which the
Supreme Court of the District of Columbla on Aprll 19, 1920, granted a
Preliminary finjunction (see p. 535, 4nfre), now awaiting trial, and
Claire Furnace Co. et al. v. Federal Trade Commission, fn which the
8ame court on June 19, 1920, llkewise granted a preliminary injunction
(no opinion) and which {8 lkewlse awaiting trial, Mandamus proceed-
Ings—United Btates v, Bethlehem Steel Co., petltion filed Jume 4, 1920,
In the Distriet Court for the Eastern District of Pennsylvania, and
United States v, Republiec Iron and Bteel Co., petition filed June 7, 1920, in
the District Court for the District of New Jersey, proceedings in botb of
Which cases were stayed by the injunction secured in the Clatre Furnace
€afe, fn which the two defendants in the mandamus proceedings were
8mopg the petitioners, and wbich proceedings consequently awalt declsion
Of that case,
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To that answer the plaintiff has demurred. It isupon the
demurrer that this case is now before the court. i

While all the material averments of the answer, which
are well pleaded, must be taken as true, yet the im-
portant questions in the case can not be clearly outlined
without reference to the petition as well, and without a
statement of the particular grounds upon which the de-
murrer is based. The court therefore sets forth the sub-
stance of the pleadings, with quotations from the same,
and with the use of italics where deemed proper for spe-
cial emphasis. i

With respect to the petition, it is to be noticed:

That there is no averment of any facts which show that
the defendant is engaged in interstate commerce. The
recital in the resolution of the Federal Trade Commis-
sion, which is hereinafter set forth, is not such averment.

The petition sets forth that on the 8th day of March,
1917, the Federal Trade Commission passed a resolution,
and on the 11th of March following caused notice thereof
and its demand in pursuance thereof to be served on the
defendant, which notice and demand are both set forth
at length in the petition. They are embodied in one

aper duly executed by the Federal Trade Commission.
The (iaart of said paper which contains the notice recites
the date of the passage of the resolution as aforesaid,
that it was passed at a regular session of said Commis-
sion, and contains the resolution itself, which is as fol-
lows:

Resolved, That pursuant to the provisions of subdivision (a)
of section € of the act of Congress entitled “An act to create a
Federal Trade Commission, to deflne its powers and duties, and
for other purposes,” approved September 26, 1914, the Commis-
slon proceed forthwith to gather and conipile information con-
cerning, and Investigate the organization, business, conduct, prac-
tices, and management of the Dasle Products Co., a corporation
engaged in interstate commerce, and the relation of said Basie
Products Co. to other corporations, individuals, assoclations, and
partnerships: And be it further

Resolved, That pursuant to the provisiong of section 9 of said
act of September 26, 1914, L. W. Plowman and I, L, Maxey are
bereby designated as duly authorized agents of the Federal Trade
Comniission to examine and copy any and all documentary evi-
dence of whatsoever character concerning the organization, busi-
ness, conduct, practices, and management ¢t said DBasle Products
Co., and its relation to other corporations, individuals, associa-
tions, and partnerships: And be it further

Resolved, That a copy of this resolution be served on the said
Basiec Products Co., with a demand on behalf of the Federal
Trade Commisslon that the said L, W, Plowman and T1. l.
Maxey, its agents, be permitted access to the books, papers,
records, memoranda, and data of the sald Basie Products Co.
for the purpose of carrying out the direction of this resolution,

The part of that paper containing the demand is as
follows:
Pursuant to the terms of sald resolution the Federal Trade

Commission hereby formally demands of you an opportunity to
examine any documentary evidence in your possesslon which
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relates to the organization, business, conduct, practices, and
management of sald Basic Products Co., a corporation, and its
relation to other corporations and to Individuals, assoclations,
and partnerships, in order that coples may be made of any
portions of sald documentary evidence as appear to be relevant
to the subject matter of said investigation.

The sald Federal Trade Commission, by its duly authorized
agents, vlz, L. W. Plowman and H. L. Maxey, presents itself
for the purpose of examination and making copies, if deemed
advisable, of any documentary evidence within your possession
or control and which relates to the above-entitled investigation
now being conducted by it. In particular, the Federal Trade
Commission demands that ¢ be permitted to eramine and take
copies, if deemed advisable, of all documentary evidence which
relates to the production costs, annual production, and capital
investment in the manufacluring of a commodily known as
“ Syndolag.”

The petition further avers that, upon the service of
said notice and demand certain examiners, duly author-
ized by the Commission, presented themselves within the
usual business hours at the office of the defendant in
Pittsburgh—
for the purpose of examination and making copies, if deemed
advisable, of any documentary evidence within the possession
and control of said defendant, which related to the investigu-
tion then being conducted by said Commission, as aforesaid,
and particularly of such documentary evidence which related
to the production costs, annual production, and caepital invest-
ment in the manufacturing by defendant of a commodity known
u8 “ Syndolag ”; bui said defondant wholly failed and refused
and 8till fails and refuses to permit said representatives of the
Commission to eramine said documentary evidence and make
copieg of same.

The petition concludes with a prayer for a writ of
mandamus.

The answer to said petition avers:

(1) That the defendant is the manufacturer of a
patented article known as “ Syndolag,” which has been
developed by the defendant after great expenditure of
time and money, and which, among its other uses, is
widely sold by defendant for repairing the bottoms of
open-hearth steel furnaces, a purpose_ﬂ)r which hereto-
fore only imported Austrian magnesite could be used.
Not only is the article patented but in the production
thereof the defendant has developed certain refinements
of method which are and have been kept secret by de-
fendant and which constitute trade secrets of great value,
as are also the cost accounts relating to the production ¢f
such article.

(2) On or about September 4, 1918, the Navy Depart-
ment of the United States ordered from defendant 250
tons of Syndolag, for which defendant quoted a price of
$35 per ton, which was then the usual and ordinary price,
_ but the Navy Department refused to agree to such price,

and re;mred such material to be billed at the tentative

price of $30 per ton. Pursuant to such order the defend-
ant shipped to the said department 64.9 tons of said ma-

74636—22 33 .
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terial. Subsequently thereto, after the armistice with
Germany was signed, the balance of said order was can-
celed by the Navy Department and the defendant waived
any claim against the United States by reason of such
cancellation.

(3) During November and December, 1918, and Jan-
uary and February, 1919, repeated demands were made
by the Navy Department for affidavits from defendant
showing deZendant’s costs of production of said article
for the pretended reason of enabling the Navy to decide
upon the price which it would be willing to pay defend-
ant for its product. Defendant then offered, and in the
answer in this proceeding renews said offer, to accept any
price for said material which the Navy Department may
see fit to pay. While such demands were being made
by the saig department, the latter, nevertheless, on De-
cember 14, 1918, and January 19, 1919, paid defendant
at the rate of $30 per ton for all Syndolag delivered as
aforesaid. The defendant, prior to the filing of the an-
swer in the present proceeding, offered, and in the said
answer renews such offer, to return to said department
or to the Treasurer of the United States as directed, any
part of such price which is in excess of the price which
the Navy Department, in its discretion, sees fit to pay for
such product, or, should the Navy Department be un-
willing or unable to fix such price, to refund to the Navy
Department or to the Treasurer of the United States
as directed, the whole amount received by defendant for
such product.

(4) That the foregoing offers have been continuously
made by defendant, yet under the pretense of fixing a
price therefor the aforesaid demands for affidavits have
been made Ly the Navy Department without reason or
just cause. When the defendant finally refused to fur-
nish such aflidavits, the Navy Department’s said demands
were then taken up by-the IFederal Trade Commission, at
the request and for the purpose of the Navy Department,
in an effort to secure for the Navy Department such infor-
mation through an assertion of the powers of the Federal
Trade Commission. Such Trade Commission did, on
March 1, 1919, send examiners to defendant’s plant with
the following communication:

FeprrAL TrADE COMMISSION,
Washington, March 1, 1919.
Basic Provvucrs Co., Kenovae, W. Va.

GENTLEMEN : This will serve to introduce Messrs. L. W. Plow-
man and H. L. Maxey, examiners of the Federal Trade Commis-
sion.

At the request of the Navy Department, the Iederal Trade Com-
mission has undertaken to ascertain the cost of producing the
product known as “ Syndolag.” The commission also desires to -
ascertain the investment Involved in the production of this prod-
uct. It will, therefore, be necessary for its examiners to have
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tull access to your books and records, including not only your cost
sheets, but your profit-and-loss statement and balance sheet. The
period to be covered i3 the year 1918,
The commission requests your prompt cooperation with its ex-
aminers.
Yery truly, yours,
FeDpERAL TRADE COMMISSION,
(Signed) FrANCIS WALKER,
Chief Economist,
L. I. H.

(5) No complaint has at any time been filed or entered
apgainst defendant by the Government, or by any citizen,
in regard to the organization, business, trade practices,
or conduct of the defendant in any respect, nor hag the
defendant been guilty of unfair competition, nor has it
been charged therewith.

(6) The defendant has refused, and, unless required by
court, will continue to refuse to surrender its trade secrets
as aforesaid to any such examiners, or to any other rep-
resentatives of said Trade Commission, or said Navy De-
partment.

(7) The defendant charges that the demand of said
Trade Commission is unlawful, unconstitutional, and
void, for the following reasons:

(@) It is in direct violation of the provisions of the
act creating said Trade Commission (act Sept. 26, 1914,
c. 311, 88 Stat. 721 [Comp. St. 8836{]), section ¢ whereof
forbids the publication of trade secrets, whereas the de-
mand upon defendant by said Trade Commission affirma-
tively shows that the purpose of said “investigation”
is the ascertainment of trade secrets and the disclosure of
information thereof to the Navy Department.

() That in the absence of charges or complaints
against defendant, said Trade Commission is without
power or authority to make the “investigation” de-
manded.

(‘c) That the access to defendant’s properties and rec-
ords demanded by said Trade Commission and by the
petition of the Attorney General would constitute an un-
reasonable search and seizure, from which defendant is
" entitled to protection by the fourth amendment of the
Constitution of the United States.

d) That the access to defendant’s properties and rec-
ords demanded by said petition would constitute a tak-
ing of the property of the defendant without due proc-
ess of law, in violation of the fifth amendment of the
Constitution of the United States. ]

The reasons in support of the demurrer filed by the
plaintiff are:

(1) A general demurrer that the answer is insufficient
and irresponsive.

(2) That the defendant company has no standing to
question the right of the plaintiff to a mandamus on the
ground that no individual complaint or information has
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been made against it. That the right of the plaintiff is
the right of original investigation conferred upon the
Federal Trade Commission by Congress.

(8) That any reason which the defendant might have
to withhold its books, etc., from inspection should have
been presented to the Trade Commission and not to the
court,

(4) There is no attempt in this proceeding to take the
properties or records of tﬁe defendant without due process
of Jaw, because the plaintiff in filing this proceeding is
acting according to due process of law, and not in viola-
tion of any constitutional provision or any law there-
under.

In view of the Federal Trade Commission’s letter of
March 1, 1919, its resolution of the 8th day of the same
month, and its notice and demand under date of the 11th
of the same month, it plainly appears that said Commis-
sion has undertaken to ascertain the cost of producing a
product which is the subject of a patent, and to ascertain
also the annual production thereof, and the capital in-
vested in the manufacture thereof. Why it has under-
taken to do that is explained by the averments in the
answer which must be taken as true. The purpose of
such investigation is that the Commission can give in-
formation as to the results of its investigation to the
Navy Department. It would seem that it was intended
by tﬁe Commission to ascertain what is the just compen-
sation which the Navy Department should pay for ac-

uiring a right to such patented article, as 1s to be in-
erred from the following quotation from the brief of
counsel on behalf of the plaintiff:

It is Inconceivable that the ascertainment of the cost of the
production of a commodity produced by defendant under a process
patent which gives it a legal monopoly in the production of that
product could work any hardship upon the defendant; it has an
exclusive property in the patented invention which cun not be ap-
propriated or used by the Government 1itself without just com-
pensation (30 Cyc., 818), and certainly an orderly proceeding to
ascertain what is just compensation in a given case could not vio-
late the due process clause of the Constitution or any other pro-
vision. ’

Under the constitutional power vested in Congress “ to
promote the progress of science and useful arts,” letters
patent of the United States secure to inventors the ex-
clusive right to their discoveries. There is no reservation
of right in the United States as against the inventor.
The United States can not appropriate or use the inven-
tion without just compensation, in any different way than
it can appropriate or use any other article owned by a

ril\%te ;étiz)en. (James ». Campbell, 104 U. S., 356; 26

. Ed., 786.

The act of Congress under which the Federal Trade
Commission has proposed to investigate the cost of pro-
ducing a patented product and perhaps the amount of
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compensation which should be paid by the United States,
in order that the Navy might acquire the same, does not
In terms justify such proceeding. The act is aimed at
unfair methods of competition in commerce. This is
clearly seen by the first paragraph of section 5 (Comp.
St., par. 8836e), which consists of this language:

That unfalr methods of competition in commerce are hereby
declared unlawful.

That provision is qualified by the meaning given in
the act to the word “commerce.” In section 4 it is pro-
vided that the word “ commerce,” when found in the act,
means:

Commerce among the several States or with foreign nations
or in any Territory of the United States, or in the District of
Columbia, or between any such Territory and another, or be-
tween any such Territory and any State or foreign nation, or
between the District of Columbia and any State or Territory or
foreign nation.

By applying that definition, then, to said first para-
graph of section 5, we ascertain that it was the intent of
Congress, by the passage of the act, to exercise some of the
powers vested in it by the Constitution to regulate inter-
state and foreign commerce.

The second paragraph of section 5 contains the ex-
pression of a general power conferred upon and a gen-
eral duty imposed upou the said Commission in these
words: '

The Commission IS hereby empowered and directed to prevent
persons, partnerships, or corporations, except banks, and common

carriers subject to the acts to regulate commerce, from using
unfair methods of competition in commerce.

Following that broad provision there are set forth
many powers and duties. The remaining paragraphs of
section 5 relate to complaints against persons, partner-
ships, or corporations; the methods of proceeding upon
such complaints; the findings of fact by the Commission,
which “if supported by testimony shall be conclusive,”
and methods of enforcement of the orders of said commis-
sion through the aid of the courts.

As appears from the resolution of the Commission
hereinabove set forth, the provisions of section 5 are not
relied upon as justification for the Commission’s action
in the present case. The Commission relies upon sub-
division (a) of section 6 of the act. Section 6 contains
a further statement of particular powers vested in the
Commission, and appears to authorize proceedings in
which no complaints against any person, partnership, or
corporation are required to be served. The opening of
that section, including subdivision (a), is as follows:

That the Commission shall also have power—

(a) To gather and compile information concerning, and to In-

vestigate from time to time the organization, business, conduct,
practices, and management of any corporation engaged in com-
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merce, excepting banks and common carriers subject to the nct to
regulate commerce, and its relatlon to other corporations and to
individuals, associations, and partnerships.

The substance only of the remaining subdivisions of
section 6 need be stated:

(b) The Commission may require detailed reports from such
corporations under oath.

(¢) May Investigate whether a final decree, intended to re-
strain any violation of the antitrust acts, is being carried out,
and upon the application of the Attorney General are required
to do so.

(d) Upon directlon of the President or either House of Con-
gress the Commission shall investigate alleged violatlons of the
antitrust acts by any corporation.

(e) Upon the application of the Attorney General the Com-
mission shall investigate and make recominendations for the
readjustment of the business of any corporation alleged to be
violating the antitrust acts.

(1) The Commission may make public information obtained,
“ except trades secrets and names of customers,” and may sub-
mit recommendations to Congress for additional legislation,

(¢9) May from time to time classify corporations and make
rules and regulations for the purpose of carrying out the provi-
sions of the act.

(k) The Commission may investigate trade condltions in and
with forelgn countries.

The remaining sections of the act have little to do with
the matter now before the court, yet their provisions may
tend to assist the court in reaching the proper conclusion.
. Section 7 (sec. 8836g) authorizes the court, in any suit
In equity brought by the Attorney General, as provided
in the antitrust acts, after the conclusion of the testimony
therein, if the court be of (_)([lnnipn that the plaintiff is en-
titled to relief, to refer said suilt to the Commission as a
master in chancery to formulate a decree. Section 8 (sec.
8836h) provides that, when directed by the President, the
several departments and bureaus of the Government shall
furnish, upon its request, papers and information in their
possession relating to any corporation subject to the pro-
visions of the act.  Section 9 (sec. 8336i) gives the Com-
mission power to secure testimony, issue subpanas, and
compel the attendance of witnesses and the production
of documentary evidence from any place in the United
States, at any designated place of hearing, which by sec-

3 (13 3
tion 3 (scc. 8836c) may be “in any part of the United
States.” Such section also authorizes the district court
to enforce obedience to subpeenas issued by tho Commis-
sion and gives the district courts of the United States
jurisdiction to issue writs of mandamus upon the appli-
cation. of the Attorney General, commanding any person
or corporation to comply with the provisions of this act.
Section 10 (scc. 8836]) provides the penalties for failure
to comply with the provisions of the act or with the or-
ders of the Commission. The punishment of any person
disobeying a subpana is by fine of not less than $1,000
nor more than $5,000, or by imprisonment for not more
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than one year, or by both. The punishment of any per-
son who shall willfully make, or cause to be made, any
false entry or statement of fact in any report required, or
In any account, record, or memorandum kept by any cor-
poration subject to this act, or who shall willfully neglect
or fail to malke, or cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of
all facts and transactions appurtenant to the business of
such corporation, or who shall willfully remove out of the
jurisdiction of the United iStates, or willfully mutilate,
alter, or by any other means falsify any documentary evi-
dence of such corporation, or who shall willfully refuse
to submit to the Commission or to any of its authorized
agents, for the purpose of inspection and taking copies,
any documentary evidence of such corporation within its
possession or within its control shall be subject, upon
conviction, to a fine of not less than $1,000 nor more than
$5,000, or to imprisonment for a term of not more than
three years, or to both such fine and imprisonment. If
any corporation required by the act to file any report
shall fa1l to do so within the time fixed by the Commis-
sion and such failure shall continue for 30 days after
notice of such default, such corporation shall forfeit to
the United States the sum of $100 for each and every day
of the continuance of such failure. There follows, then,
a provision in said section for the punishment of any offi-
cer or employee of the Commission who shall make public
any information obtained by the Commission without its
authority unless directed by the court.

From the foregoing review of the act it is plain that
Congress intended to give the Commission a power un-
precedented in its scope. In the argument on behalf of
the plaintiff it was insisted that under the act the Com-
mission was given the right to investigate any question
having to do with any business of any corporation, except
banks and common carriers subject to the control of the
Interstate Commerce Cuommission, to conduct a hearing
at any point in the United States, and compel there the
attendance of any witnesses and the production of any
records from any other Eoint in the United States. There
was no suggestion of the limitations to be found in the
acts themselves other than the limitation just mentioned.
In other words, it was probably assumed that every cor-
poration with respect to which the Commission intended
to conduct an investigation was engaged in interstate
commerce within the meaning of the act. In the argu-
ment, as well as in the petition, there was lacking the as-
sertion of facts which would bring the defendant within
the terms of the act of Congress. Nowhere has it been
made to appear that the defendant is engaged in inter-
state commerce in any other way than any other corpora-
tion or any citizen may be so engaged, by making one or

(=]
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more shipments of manufactured goods from one State
into another.

The following quotation from the opinion of Judge
Jackson, In re Greene (C. C.), 52 Fed. 104-113, contains
not only a definition but an elaboration thereof, which
suggests not only the limitations upon the power of
Congress but also possibilities of the existence of activi-
ties by entities, corporate or otherwise, which might be
brought within the jurisdiction conferred by the act upon
the Federal Trade Commission:

Commerce among the States, within the exclusive regulating
power of Congress, “ consists of intercourse and traffic between
their clitizens, and Includes the transportation of persons and
property, as well as the purchase, sale, and exchange of com-
modities.” County of Mobile v. Kimball, 102 U. S. 691-702 [208
L. Ed. 238] ; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 203,
5 Sup. Ct. 826 [29 L. Ttd. 158). In the application of this com-
prehensive definition, it is settled by the decisions of the Supreme
Court: That such commerce includes, not only the actual trans-
portation of commodities and persons between the States, but
also the Instrumentalities and processes of such transportation.
That it Includes all the negotlations and contracts which have
for their object, or involve as an element thereof, such transmis-
slon or passage from one State to another. That such commerce
begins, and the regulating power of Congress attaches, when the
commodity or thing traded in commences its transportation from
the State of its production or situs to some other State or for-
eign country, and terminates when the transportation is com-
pleted and the property has become a part of the general mass
of the property in the State of its destination. When the com-
merce begins i3 determined, not by the character of the com-
modity, nor by the intention of the owner to transfer it to an-
other State for sale, nor by his preparatlon of it for transporta-
tion, but by its actual delivery to a common carrler for trans-
portation, or the actual commencement of its transfer to another
State, At that time the power and regulating authority of the
State ceases, and that of Congress attaches and continues, until
it has reached another State, and becomes mingled with the gen-
eral mass of property In the latter State. That neither the pro-
duction or manufacture of articles or commoditics which consti-
tute subjects of commerce, and which are Intended for trade and
traflic with citizens of other States, nor the preparation for their
transportation from the State where produced or manufactured,
prior to the commencement of the actual transfer, or transmis-
sion thereof to another State, constitutes that interstate commerce
which comes within the regulating pewer of Congress, and, fur-
ther, that after the termination of the transportation of com-
modities or articles of traflic from one State to another, and the
mingling or merging thereof in the general mass of property in
the State of destination, the sale, distribution, and consumption
thereof in the latter State forms no part of Interstate commerce.
Pensacola Tel. Co. v. Western Unlon Tel. Co.,, 96 U. S. 1 [24 L.
Ed. 708]; Brown v. Houston, 114 U, 8. 622, 5§ Sup. Ct. 1001 [29
L. Ed. 2571; Coe v. Errol, 118 U, S. §517-520, 6 Sup, Ct. 475 [29 L.
IZd. 715); Robbing ». Taxing Dist.,, 120 U, 8. 497, 7 Sup. Ct. 5§92
[80 L. Ed. ¢94]1; and Kidd v. Pearson, 128 U, S. 1, 9 Sup. Ct.
6 [32 L. Ed. 34G]. In the latter case the Supreme Court pointed
out the distinction between commerce and the subjects thercof,
and held that the manufacture of distilled spirits, even though
they were Intended for export to other States, was not commerce,
falling within the regulating powers of Congress,
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Imagination, if not experience, can suggest that per-
sons, partnerships, and corporations may be engaged in
Interstate commerce by the transportation of merchan-
dise solely by water; that their activities may give them
their income from lighterage; or they may be engaged
In the sole business of forwarding goods, with no interest
n the vessels or wagons on which they are transported.
The foregoing are merely illustrations of activities which
may perhaps be within the scope of the powers granted
to the Commission by the act as found in the fifth section
thereof.

Imagination, however, can not suggest such an exten-
sion of constitutional limitation as may justify the in-
vestigation undertaken by the Commission in this case,
Indeed, so far as the matter has been brought to the at-
tention of the court, no such assertion of power has ever
been made to the courts. Investigation under subdivision
(@), section 6, is limited to corporations engaged in inter-
itate commerce. The defendant is engaged in manufac-
ure.

_ A comprehensive consideration of the lack of constitu-
tional authority over industry is found in the language
of Mr. Justice Lamar, who delivered the opinion of the
court in Kidd ». Pearson, 128 U. S. 1, 20, 21, 9 Sup. Ct. 6,
10 [32 L. Ed. 346], as follows:

No distinction i{s more popular to the common mind or more
clearly expressed in economic and political literature than that
between manufactures and commerce, Manufacture I8 trans-
formation—the fashioning of raw materials into a change of
form for use. The functions of commerce are different, The
buying and selling and the transportation incidental thereto con-
stitute commerce; and the regulation of commerce in the con-
stitutional sense embraces the regulation at least of such trans-
portation. * * * If it be held that the term includes the
regulation of all such manufactures as are intended to be the
subject of commercial transactions In the future it 13 impossible
to deny that it would also lnclude all productive industries that
contemplate the same thing. The result would be that Congress
would be invested, to the exclusion of the States, with the power
to regulate, not only manufactures but also agriculture, hortl-
culture, stock ralsing, domestic fisheries, mining—in short, every
branch of human industry. For is there one of them that does
not contemplate more or less clearly an Interstate or foreign
market? Does not the wheat grower of the Northwest and the
cotton planter of the South plant, cultivate, and harvest his
crop with an eye on the prices at Liverpool, New York, and
Chicago? The power being vested in Congress «nd denied to
the States, It would follow as an inevltable result that the duty
would devolve on Congress to regulate all of these delicate,
multiform, and vital {nterests—interests which in their nature
are and must be local in all the details of their successful man-
agement. It is not necessary to enlarge on, but only to suggest
the impractieability of such a scheme when we regard the multi-
tudinous affairs involved and the almost infinite varicty of their
minute details.
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In Hammer ». Dagenhart, 247 U. S. 251, 38 Sup. Ct.
529, 62 L. Ed. 1101, Ann. Cas. 1918E, 724, the Supreme
Court held an act of Congress to be unconstitutional, as
exceeding the commerce power of Congress and invad-
ing the powers reserved to the States, which act was
intended to prohibit transportation in interstate com-
merce of goods made at a factory in which children of
tender years might be employed. In that case the court
again emphasizes in the strongest language that Con-
gress has a regulatory power over interstate transporta-
tion and its incidents, but that the production of ar-
ticles intended for interstate commerce is a matter of
local regulation; and it appears from the opinion of the
court (247 U. S. 273, 88 Sup. Ct. 532, 62 L. Ed. 1101,
Ann. Cas. 1918E, 724) that argument was made that
Congress had authority to control the interstate ship-
ments of child-made goods in order to prevent unfair
competition which would operate unjustly upon those
who were forbidden by some States to employ child labor,
and the court uses this language:

There is no power vested in Congress to require the States to
exercise thelr police power so as to prevent possible unfair com-
petition. Many causes may cooperate to give one State, by ren-
son of local laws or conditions, an economic advantage over others.
The commerce clause was not intended to glve to Congress a gen-
eral authority to equalize such conditions.

Counsel for the defendant urges upon this court the
necessity of declaring section 6 of the Trade Commission
Act to be unconstitutional, not only “in so far as it au-
thorizes investigations and compulsory dis~losures of
matters which are beyond the commerce power of Con-
gress,” but also “in so far as it attempts to authorize a
search or seizure by an administrative agency of the Gov-
ernment without charge or suspicion of wrongdoing.”
While the contention of counsel is probably sound, this
court does not deem it necessary to go further than to
hold that the commission have not the power to carry on
investigation which they have assumed in the present
case.

An incident of such investigation is the ascertainment
of trade secrets. It is plain that the cost of manufac-
turing a patented product to which the manufacturer has
the exclusive right may be a trade secret, a species of
property of great value. This is also true of refinements
of method in producing the same. The act prohibits the
disclosure of trade secrets. The assumption that no such
disclosure will be made disappears before the expressed
intention to give the information to the Navy Depart-
ment. We have, then, a contemplated search and seizure,
and a contemplated taking of private property for public
use, without due process of law, which are violative of the
fourth and fifth amendments of the Constitution.
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With respect to the third reason in support of the
demurrer, little need be said. The act itself authorizes a
petition for mandamus in aid of the commission,

Mandamus issues where, and only where, there Is a right to
demand, and a corresponding duty to perform, the act required,
(19 Standard Encyclopedia of Procedure, 123.)

It was never intended that the extent of a free man’s
duty to perform should be determined by those who de-
mand performance,

The demurer must be overruled, and the petition for
& writ of mandamus must be refused.

THE MAYNARD COAL CO. v. FEDERAL TRADE
COMMISSION.*

(Supreme. Court of District )of Columbia. April 19,
1920.

CoMMERCE—PowWrER OF CONGRESS TO DEMAND INFORMATION AS To
THE INTRASTATE COMMERCE or PronUcTIioN oF CORPORATIONS
IINGAGED IN INTERSTATE COMMERCE.

That there is a radical distinction between production and
commerce i3 clear, and where a corporation is not an instru-
mentality of interstate commerce, the visitorial power of Con-
gress over corporations engaged In interstate commerce does
not embrace the power to demand information, either as to
their intrastate commerce or their production, not demanded for
its bearing upon a possille violation of law.

Fepkrar, TRADE CoMMISSION—POWER UNDER SECTION G oF I'EDERAL
TRADE CoMMISSION ACT TO DEMAND INFORMATION AS TO THE
INTRASTATE COMMERCE OR PRODUCTION OF CORPORATIONS ER-
GAGED IN INTERSTATE COMMERCE,

The Federal Trade Commission has no power under sectlon 6
of the Federal Trade Commission Act to demand information
as to the Intrastate commerce or the production of corporations
engaged in Interstnte commerce, not demanded for its bearing
upon a possible violation of law, since the corporations re-
ferred to in the act are, by its terms, limited to those engaged
in interstate and foreign commerce, and all the powers vested in
the Commission should be construed in the light of such limi-
tation.

Barey, Judge.

This is an application for an injunction to restrain the
Federal Trade Commission from taking steps to collect
a penalty for failure on the part of the plaintiff, the
Maynard Coal Co., to make certain reports called for Hy
the Commission. The bill is supported by several afli-

® The case, following the granting of a preliminary injunction as set
forth in the opinlon and decision herein printed, is pending trial as of
this writing (Oct. 15, 1921) in the Supreme Court of the Distrlet of
Columbla, The same court shnilarly restrained the Commission from
enforcing a request made under sec, in the case of Cluire Furnace Co.
et al, v. Federal Trade Commdssion (June 19, 1920, no opinion), which
case {3 also awaiting trial,
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davits of expert accountants. The defendant Commission
has filed its answer, but on account of insuflicient verifi-
cation, it can not be treated as an affidavit. It has also
filed with its answer several affidavits, which will be
noticed hereafter.

The plaintiff is a corporation engaged in the mining,
production, and sale of bituminous coal. It owns and
operates mines in Kentucky and Ohio. Practically all of
the coal mined in Kentucky and about one-half of the
coal mined in Ohio is shipped to points without those
States, and the remainder of that mined in Ohio to points
in that State. On January 31, 1920, the defendant Com-
mission served upon a large number of coal-mining cor-
porations, including the plaintiff, an order requiring
them to report “monthly costs of production and other
data,” as set out in specification accompanying the order,
for each calendar month of the year 1920 and until fur-
ther notice, The information and reports required are
very full and detailed as to production, sales, manage-
ment, financial condition, depreciation, etc., and all to be
calculated ws prescribed in the specifications. The plain-
tiff claims, and from the aflidavits filed such appears to be
the fact, these reports can not be made without a large
change in the plaintiff’s method of bookkeeping and ac-
counting, and at a very considerable expense.

The Commission claims that it may require these re-
ports under the authority placed in it by the act of Con-
gress creating the Commission, approved September 26,
1914, and that Congress has the authority to so empower
the defendant under the clause known as the Commerce
Clause of the Constitution of the United States.

Congress shall have power ®* * * to regulate commerce with
foreizgn nations and among the several States with the Indian
Tribes.

The parts of the Federal Trade Commission Act per-
tinent to this inquiry are substantially as follows:

Commerce is defined, section 4, as *commerce among
the severa] States or with foreign nations, or in any Ter-
ritory of the United States or with foreign nations, or
between any such Territory and another, or between any
such Territory and any State or foreign nation, or be-
tween the District of Tolumbia and any State or Terri-
tory or foreign nation.”

Section 5 provides that unfair methods of competition
in commerce shall be unlawful, and empowers the Com-
mission to take steps to prevent such unfair methods and
prescribes the procedure for carrying out such purpose.

Section 6 of the act provides that the Commission shall
have power—

(a) To gather and compile information concerning, and to in-

vestigate fromn time to time the organization, bus‘ness, conduct,
practices, and management of any corporation engazed in com-
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merce, excepting banks and common carriers subject to the act
to regulate commerce, and its relations to other corporations und
to individuals, associations, and partnerships,

(b) To require, by general or speclal orders, corporations en-
gaged in commerce, excepting banks and common carriers sub-
ject to the act to regulate commerce, or any class of them, or any
of them, respectively, to file with the Commission in such form
as the Commission may prescribe, annual or special, or both an-
nual and special, reports or answers in writing to specific ques-
tions, furnishing to the Commission such information as it may
require as to the organization, business, conduct, practices, man-
agement, and relation to other corporations, partnerships, and
individuals of the respective corporations flling such reports or
answers {n writing. Such reports and answers shall be made
under oath, or otherwise, as the Commission may prescribe, and
shall be filed with the Commission within such reasonable {ime as
the Commission may prescribe, unless additional time be granted
in any case by the Commission.

Subsection ¢ authorizes the Commission, when a final
decres has been entered against a corporation under the
antitrust acts, to investigate the manner in which the
decree is being carried out.

Subsection ¢ authorizes the Commission, upon direc-
tion of the President or either House of Congress, to in-
vestigate alleged violation of the antitrust acts.

(1) To make public from time to time such portions of the in-
formation obtained by it hereunder, except trade secrets and
names of customers, as it shall deem expedient in the public in-
terest; and to make annual and special reports to the Congress
and to submit therewith recommendations for additional legisla-
tion; and to provide for the publication of its reports and deci-
sions in such form and manner as may be best for public infor-
mation and use.

(g) From time to time to classify corporations and to make
rules and regulations for the purpose of carrying out the provi-
sfons of this act.

(k) To investigate, from time to time, trade conditions in and
with forefgn countries where assoclations, combinations, or prac-
tices of manufacturers, merchants, or traders, or other conditions
may affect the foreign trade of the United States, and to report
to Congress thereon, with such recommendations as it deems
advisable.

The defendant in its answer admits “ that no complaint
had been filed by or before it charging the plaintiff with
unfair methods of competition or with the violation of
the Federal Trade Commission Act or the antitrust acts,
and admits that the information sought to be secured
from the plaintiff may not throw any light or have any
bearing upon any possible violation of any of the acts
aforesaid, but asserts that such information is sought for
a lawful purpose within the scope of the powers conferred
upon the defendant by section 6 of the said commission
act.”

The authority of Congress to enact this legislation is
claimed under the power to regulate commerce above set
out. The reports demanded of the plaintiff are not lim-
ited to questions connected with the shipment of coal in
interstate commerce or the contracts in reference to, or
the prices of coal so shipped, but relate almost entirely
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to the mining of coal and the price at which it is sold,
and the financial condition and operations of the com-
pany, and all without any attempt to limit the inquiry
to matters }iertaining to the coal shipped in interstate
commerce. In fact the Commission in 1ts answer “ denies
that the plaintiff has the right to segregate its business
and to say that part of its business is interstate and part
is intrastate, but in order to ascertain if defendant is en-
gaged in commerce the courts will look to the entire
business transactions of the plaintiff, and if any part of
its business is intrastate and a part interstate and the
whole business is conducted under one organization as is
set forth and admitted in the plaintiff’s bill, then the de-
fendant insists that the plaintiff, considering its business
as a whole, is [engaged 1n] interstate commerce, and the
defendant has the right to ask the information sought.”

And the information sought in this case js such as
would apply as well to a corporation whose business was
wholly intrastate as to the plaintiff. The defendant un-
questionably is demanding information as to intrastate
commerce and as to coal production, and frankly asserts
the right to do so.

That there is a radical distinction between production

and commerce is clear,

In Kidd ». Pearson, 128 U. S. 1, Mr, Justice Lamar said
(p- 20):

Manufacture is transformation—the fashioning of raw mate-
rials Into a change of form for use. The functions of commerce
are different. The buying and selling and the transportation in-
cldental thereto constitute commerce; and the regulation of com-
merce in the constitutional sense embraces the regulation at least
of such transportation. The legal definition of the term, as given
by this court in County of Mobile v. Kimball, 102 U. 8. 691, 702,
1 as follows: “ Commerce with foreign countries and among the
States, strictly considered, consists in intercourse and traflic, in-
cluding in these terms navigation and the transportation and
transit of persons-and property, as well as purchase, sale, and
exchange of commodities.” If it be held that the term includes
the regulation of all such manufactures as are intended to be
the subject of commercial transactions in the future, it {s impos-
sible to deny that it would include all productive Industries that
contemplate the same thing. The result wounld be that Congress
would be invested, to the exclusion of the States, with the power
to regulate, not only manufactures, but also agriculture, hortl-
culture, stock raising, domestle fisheries, minlng—in short, every
branch of human industry. I'or is there one of them that does
not contemplate, more or less clearly, an Interstate or foreign
market? Does not the wheat grower of the Northwest, and the
cotton planter of the South, plant, cultlvate, and harvest his crop
with an eye on the prices at Liverpool, New York, and Chicago?
The power being vested In Congress and denied to the States, it
would follow as an inevitable result that the duty would devolve
ou Congress to regulate all of these delicate, multiform, and vital
interests—interests which in tbeir nature are and must be local
in all the details of their successful management.

In United States ». Knight, 156 U. S. 1, page 12, Mr,
Chief Justice Fuller said:

Doubtless the power to control the manufacture of a glven
thing involves in a certain sense the control of its disposition, but
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this is a secondary and not the primary sense; and although the
exercise of that power may result in bringing the operation of
commerce into play, it does not control it and affects it only inci-
dentally and indirectly. Commerce succeeds to manufacture and
is not a part of it.

In Addyston Pipe & Steel Co. ». United States, 175
U. S. 211, which involves the Antitrust Act of July 2,
1890, Mr. Justice Peckham, after holding that Congress
under the power to regulate interstate commerce could
regulate any agreement or combination that operated
u¥on the sale, transportation, and delivery of an article
of interstate commerce, on page 27, said:

Although the Jurisdiction of Congress over commerce among the
States is full and complete, 1t 18 not questioned that it has none
over that which is wholly within a State, and therefore none
over combinations or agreements so far as they relate to a re-
straint of such trade or commerce. It does not acquire any juris-
diction over that part of a combination or agreement which re-
lates to commerce wholly within a State, by reason of the fact
that the combination also covers and regulates commerce which is
interstate. The latter it can regulate, while the former is sub-
Ject alone to the jurlsdiction of the State. The combination
herein described covers both commerce which is wholly within a
State, and also that which is interstate.

In regard to such of these defendants as might reside and carry
on business in the same State where the pipe provided for in any
particular contract was to be delivered, the sale, transportation,
and delivery of the pipe by them under that contract would be a
transaction wholly within the State, and the statute would not be
applicable to them in that case. They might make any combina-
tion they chose with reference to the proposed contract, al-
though it should happen that some nonresident of the State
eventually obtained it.

In Delaware, Lackawanna & Western Railroad Co. v.
Yurkonis, 238 U. S. 439, a case involving the Federal
Employers’ Liability Act, Mr. Justice Day, page 444,
said:

The averments of the complaint as to the manner of the recelv-
ing of the injury by plaintiff showed conclusively that it did not
occur in interstate commerce, The mere fact that the coal might
be or was intended to be used In the conduct of interstate com-
nierce after the same was mined and transported did not make
the injury one received by the plaintiff while he was engaged in
interstate commerce. The injury happening when the plaintiff
was preparing to mine the coal was not an injury happening in
Interstate commerce, and the defendant was not then carrying on
Interstate commerce—facts essential to recovery under the Em-
ployers’ Liability Act.

In Coe . Errol, 116 U. S. 517, it was held that logs
cut in New Hampshire and hauled to Errol, N. H,, to be
transported to Maine were not in interstate commerce.
Mr. Justice Bradley, page 525, said:

When the products of the farms or forest are collected and
brought in from the surrounding country to a town or station
serving as an entrepdt for that particular region, whether on a
river or a line of railroad, such products are not yet exports, nor
are they in process of exportatlon, nor is exportation begun until
they are committed to the common carrler for transportation out
of the State to the State of thelir destination, or have started on
their ultimate passage to that State. Until then it 18 reasonable
to regard them as not only within the State of their origin, but
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as a part of the general mass of property of that State, subject
to its jurisdiction and liable to taxation there, if not taxed by
reason of thelr being intended for transportation, but taxed with-
out any discrimination in the usual way and manner in which such
property is taxed in the State.

On page 528, he said:

It is true, it was said in the case of the Daniel Ball, 10 Wall.
857, 665: * Whenever a commodity has begun to move as an ar-
ticle of trade from one State to another, commerce in that com-
modity between the States has commenced.” DBut this movement
does not begin until the articles have been shipped or started for
transportation from the one State to the other. The carrying of
them in carts or other vehicles, or even floating them, to the depot
where the journey is to commence 18 no part of the journey. That
is all preliminary work, performed for the purpose of putting the
property in a state of preparation and readiness for transporta-
tion. Until actually launched on its way to another State, or com-
mitted to a common earrier for transportation to such State, 1ts
destination i3 not fixed and certain. It may be sold or otherwise
disposed of within the State, and never put in course of transpor-
tation out of the State. Carrying from the farm or forest to the
depot Is only an interior movement of the property, entirely
within the State, for the purpose, it i3 true, but only for the pur-
pose, of putting it Into a course of exportation; is no part of the
exportation itself. Until shipped or started on its final journey
out of the State it is a matter altogether in flerf, and not at all a
fixed and certain thing.

In order for the Federal Trade Commission to have the
power to require the plaintiff to make reports as to the
mining of coal and as to its intrastate shipments, it must
appear that this information is necessary to or connected
with some object over which the general Government has
power. There is no claim made that there is any pro-
ceeding pending involving the Antitrust Act, or unfair
methods of competition, or under the Clayton Act, but
in its order defendant demands reports on all the business
of the plaintiff,

The defendant relies upon the visitorial powers of Con-

ress over corporations. In this connection it must be
ﬁorne in mind that the power of Congress over an instru-
mentality of commerce, such as a common carrier, is far
different from its powers over an ordinary business cor-

oration which merely ships its products or a portion of
its products over suci carrier. In fact as said by Mr.
Justice Iolmes in Smith ». Interstate Commerce Com-
mission, 245 U. S. 33, on page 45:

It 1s not far from true—it may be it is entirely true—as said by
the Commission [referring to the Interstate Commerce Commis-
sion] that there can be nothing private or confidential in the ac-
tivities and expenditures of a carrier engaged In interstate com-
merce. *

Apart from the fact that plaintiff is a corporation it is
clear that Congress could not compel the production of
the private books and papers of a citizen, except in the
progress of judicial proceedings., Kilbourne . Thomp-
son, 103 U. S. 168; Harriman v. Interstate Commerce
Commission, 211 U. S. 407,
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Mr. Justice Field, then sitting on the circuit court, in
the case of In re Pacific Railway Commission, 32 Fed.
Rep. 241, said (p. 250) : *

And in addition to the inquiries usually accompanying the tak-
Ing of & census there is no doubt that Congress may authorize a
commission to obtain information upon any subject which, in its
Judgment, it may be important to possess. It may inquire into
the extent of the productions of the country of every kind, natural
and artificial, and seek information as to the habits, business,
and even amusements of the people. But in its inquiries it is con-
trolled by the same guards against the invasion of private rights
which limit the Investigations of private parties into similar
matters. In the pursult of knowledge it can not compel the pro-
duction of the private books and papers of the citizen for its in-
spection, except in the progress of judicial proceedings, or in suits
instituted for that purpose, and in both cases only upon averments
that its rights are in some way dependent for enforcement upca
the evidence these books and papers contain,

And again on page 254:

But in accordance with the principles declared in the case of
Kilbourne v. Thompson, and the equally important doctrines an-
nounced in Boyd ». U. S,, the Commission is limited in its inquiries
as to the Interest of these directors, officers, and employees in
any other business, company, or corporation to such matters ns
these persons may choose to disclose., They cannot be compelled
to open their books and expose such other business to the inspec-
tlon and examination of the Commission. They were not probib-
ited from engaging in any other lawful business because of their
interest In and connection with the Central Pacific Railway Co,,
and that other business might as well be the construction and
management of other railroads as the planting of vines, or the
ralsing of fruit, in which some of these directors and officers and
employees have been in fact engaged. And they are entitled to the
same protection and exemption from Inquisitorial investigation
Into such business as any other citizen engaged In like business,

But the Commission claims that, inasmuch as the plain-
tiff is a corporation, it has the authority claimed under
the visitorial power of Congress. That the power sought
18 visitorial in its nature is clear, for in order to give the
Information and make the reports required, it will be
necessary (that it is, so appears from the affidavits on
file) for the plaintiff to keep records and books in addi-
tion to those now kept by it and by other corporations
engaged in a like business, at a considerable expense, and
to make monthly reports based on calculations made from
such records. 'This is not the simple obligation of a wit-
ness under a subpena duces tecum, to answer questions
and to produce books and records for inspection, but in
addition to keep records and make calculations and re-
ports. Such a burden cannot be imposed upon an ordi-
nary witness. Northern Pacific Rallway Co. v. Keyes,
91 Fed. Rep. 47; 4 Wigmore, section 2203, page 2989.

The Commission contends that the order served upon
the plaintiff does not undertake to prescribe methods of
bookkeeping, nor to keeY additional records, but under
the allegations of the bill and the affidavits filed I am of
the oliinion that this contention cannot be sustained.
The plaintiff cannot comply with the order of the Com-
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mission without changing its methods of bookkeeping.
That the act undertakes to vest such powers (certainly as
to matters connected with interstate commerce) in the
Commission is clear from section 10 of the act, which
Provides penalties for any person who shall willfully
“neglect or fail to make or cause to be made, any false
entry in any account, records, or memorandum kept by
any corporation subject to this act, or who shall Wilf)fully
neglect or fail to make full, true, and correct entries in
such accounts, records, or memoranda of all facts and
transactions appertaining to the business of such corpo-
ration.” These powers could only be justified under visi-
torial power.

It has been held that Congress has such visitorial power
over corporations engaged in interstate commerce in Wil-
son ». U. S.,221 U, S. 361, and in Ellis v. Interstate Com-
merce Commission, 237 U. S. 434, but in these cases the
power was limited to that portion of the business which
was under the control of the Federal Government. No
such power would seem to exist, however, as to other mat-
ters, and the two cases referred to were cases in which
subpcena duces tecum had been issued, requiring the pro-
duction of a corporation’s books in the one case before a
grand jury investigating charges of fraudulent use of the
mail and in the other before the Interstate Commerce
Commission. And in the latter case the court, through
Mr. Justice Holmes, on page 444 (237 U. S.), said:

If the price pald to the Armour Cuar Lines was made ag a cover
for a rebate to Armour & Co., or if belter cars were given to Ar-
mour & Co. than to others, or if, in short, the act was violated,
the rallroads are responsible on proof of the fact. But the ouly
relatlon that is subjJect to the Commission is that between the
railroads and the shippers. It does not matter to the responsibil-
Ity of the roads whether they own or simply control the ¥acllitles,
or whether they pay a greater or less price to their lessor. It
wag argued that the Commission might look into the profits and
losses of the Armour Car Lines (one of the matters inquired
about) in order to avoid fixing allowances to it at a conflscatory
rate, But the Commission fixes nothing as to the Armour Car
Lines except under section 15 In the event of which we shall speak.

The appellant’s refusal to answer the series of questions put
was not based upon any objection to giving much of the informa-
tion sought, but on the ground that the counsel who put them
avowed that they were the beginning of an attempt to go into the
whole husiness of the Armour Car Lines—a fishing expedition Into
the affalrs of a stranger for the chance that something discred-
itable might turn up. This was bheyond the powers of the Com.
mission. In re Pacific Raflway Commission, 32 Fed. Rep., 241;
Interstate Commerce Commission v. Brinson, 154 U. S. 447, 478,
479; Harriman v. Interstate Commerce Commission, 211 U. S,
407. The Armour Car Lines not bhelng subject to regulation by
the Commission its position was simply that of a witness inter-
ested In but a stranger to the Inquiry, and the Commission could
not enlarge its powers by making the company a party to the pro-
ceedings and serving it with notice. Therefore the matter to be
considered here, subject to the qualificatlon thnt we are about to
state, 18 how far an ordinary witness could be required to answer
the questlons that are before the court.
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In the case of a corporation doing a wholly intrastate
business, could it be said that Congress had any visitorial
power under the commerce clause of the Constitution of
the United States? Clearly it has not. The fact that it
happens to be the same corporation in this instance which
mines and ships the coal does not give Congress any
greater powers to regulate production and the intrastate
commerce of such corporation. The visitorial power of
Congress is limited to that part of the business over
which it has control, and which under the Constitution it
has the power to regulate.

In Hammer ». Dagenhart, 247 U. S. 251, it is said
(p. 260) :

While the power to regulate commerce among the several States
i3 in the same grant and in the same terms with the power over
foreign commerce, yet there is a difference with respect to the
extent of that power growing out of the difference in the relation
of the United States to the two kinds of commerce, and the dlf-
ference in the right of the citizen of the United States and the
foreigner to engage therein. As to foreign commerce, the United
States possesses and exercises all the attributes of sovereignty,
As to Interstate commerce, {t exercises only that portion of sov-
ereignty delegated to it.

And again, page 261:

However much the Knight case, 156 U. 8. 1, may be weakened
by later decislons, its distinetion between production and com-
merce I8 still effective to prevent direct congressional regulation ef
production as distinguished from sale and transportation,

The power claimed by the Commission is vast and un-
precedented. The mere fact that a corporation engaged
In mining ships a portion of its product to other States
does not subject its business of production or its intra-
state commerce to the powers of Congress. Doubtless the
business of every coal-mining corporation, whether en-

aged in interstate business or not, to some extent affects
interstate prices and commerce, but, as stated in U. S. v.
IKnight, 156 U. S. 1 (above), “ The power to control the
manufacture of a given thing involves in a certain sense
the control of its disposition, but thig is a secondary and
not the primary sense.” No sound reason is given why
there is any difference in the business of coal mining of
a corporation which ships its coal to another State and
that of a corporation which does not. Interstate com-
merce is not affected any more in the one case than in
the other.

In the case of United States ». Basic Products Co., 260
Fed. Rep. 472, in which it was urged that section 6 of this
act was unconstitutional, not only in so far as it author-
ized investigation and compulsory disclosure of matters
which are beyond the commercial powers of Congress but
also in so far as it attempted to authorize a search or seiz-
ure by an administrative agency of the Government with-
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out charge or suspicion, Justice Orr of the District Court
of the Western District, Pennsylvania, said:

While the contention of counsel is probably sound, this court
does not deem it necessary to go further than to hold that the

Commission has not the power to carry on investigation which it
has assumed in the present case.

In the same decision he also said:

Imagination, if not experience, can suggest that persons, part-
nerships, and corporations may be engaged In interstate commerce
by the transportation of merchandlse solely by water; that their
activities may give them their income from lighterage; or they
may be engaged In the sole business of forwarding goods, with ne
interest in the vessels or wagons on which they are transported.
The foregoing are merely the illustrations of activities which may
perhaps be within the scope of the powers granted to the Com-
misgion by the act as found in the fifth section thereof.

Imagination, however, can not suggest such an extension of con-
stitutional limitation as may justify the {nvestigation undertaken
by the Commission in this case., Indeed, so far as it has been
brought to the attention of the court, no such assertion of power
has ever been made to the courts. Investigatlon untler subdivision
(@), section 8, is llmited to corporations engaged in interstate
commerce. The defendant is engaged in manufacture.

I am of the opinion, therefore, that no such visitorial
power as that claimed by the Commission in the instant
case has been vested in Congress by the Constitution, nor
could Congress delegate such power to the Commission.

But did Congress undertake to vest such power in the
Commission? It is the duty of the courts, if possible, to
give the statute a construction which would not conflict
with the Constitution. Knight Templar Co. ». Jarmon,
187 U. S. 197, 205. i

The corporations referred to in the act are, by its
terms, limited to those engaged in “commerce” as de-
fined 1n the act, and all the powers vested in the Commis-
sion should be, and it seems may be, construed with this
limitation. But the Commission has undertaken to con-
strue the act otherwise, and to take steps under its con-
struction of the act to require information and reports
not relating to interstate commerce, but relating chiefly
or wholly to production, and under its orders the infor-
mation which it has the power to demand can not be
separated from that over which it has no control. While
as to other matters, as stated in In re Pacific Railway
Commission, supra, Congress may authorize the Commis-
sion to obtain information upon any subject which, in its
judgment, it may be important for it to possess, it may
not compel the production of such information in re-
spect to matters over which the Federal Government has
no control.

It follows, therefore, that the Commission can not com-
pel the making of the reports which it has demanded of
the plaintiff,

The plaintiff further contends that this power of the
Commission has been taken away by presidential order,
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Much proof in the form of affidavits has been introduced
by the defendant to show contemporaneous constructions
of this order, and that the power claimed by the Commis-
sion in this case was not taken from it. The order is am-
biguous, but in view of my opinion as to the power of the
Commission, it is not necessary to decide this question in
passing upon the application for a preliminary injunc-
tion.

Section 10 of the act provides that—
if any corporation required by this act to file any annual or spe-
cial report shall fail to do so within the time fixed by the Com-
mission for filing the same, and such failure shall continue for
thirty days after notice of such default, the corporation shall for-
feit to the United States the sum of $100 for each and every day
of the continuance of such failure, which forfeiture shall be pay-
able into the Treasury of the United States, and shall be recover-
able in a clvil suit in the name of the United States brought in the
district where the corporation has its principal office or in any
district in which it shall do business.

The plaintiff has failed to file the report demanded and
the Commission has notified it that steps will be taken to
recover the penalty prescribed above. The jurisdiction of
a court of equity is not questioned by the defendants, and
as I am of the opinion that the Commission has not the
power to exact the reports and information sought, the
mnjunction prayed for will issue upon plaintiff executing
bond with surety to be approved by the court in the
penalty of $5,000.

T. C. ITIURST & SON v. FEDERAL TRADE COM-
MISSION ET AL

(District Court, E. D. Virginia, October 2, 1920.)

1. Commerce KeY No. 7—ConstiToTiOoNAL LAw Key No. 62, 240(1),
296(1)—Eminent Douary Key No. 2(1)—TrapE CoMuMissioN
Act CONBTITUTIONAL.

Federal Trade Commission Act September 26, 1914, paragraphs
5, 8, 9, 10 (Comp. St., Pars. 8830e, 8336£, 8336, 8336;j), in authorizing
the Commission to prevent unfair methods of competition in com-
merce by proceeding against any person, firm, or corporation be-
lieved to be using such unfair methods, with the right to have access
to and require the production of documentary evidence, and after a
hearing to order the respondent to cease and desist from using such
methods, such order, however, being enforceable only by the Circuit
Court of Appeals, in which a full transcript of the proceedings is
required to be filed, and which is given exclusive jurisdiction to
aflirm, modify, or set aside the order, held not unconstitutional: (1)
As beyond the constitutional power of Congress; or (2) as delegating

*Injunctions torestrain the Commission from proceeding under Sec. 5 wers also sought,
without guccess, in the cases of Federal T rade Commission v. The Nulomoline Co, (Court
of Appeals for the Second Circuit, Aug. 16,1918, Memorandum opinjon in 254 Fed. 983}
and Bufterick Co. et al. v, Federal Trade Commission (Supreme Court of the District of
Columbia, Aug. 12,1921. No opinion), in which an sppeal to the Court of Appeals of
ths District falled because not perfected within the necessary time.
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legislative power to the Commission, because it is empowered ta
determine what shall constitute unfair methods of competition in
commerce; or (3) because it attempts to regulate intrastate com-
merce; or (4) because the proceedings authorized discriminate be-
tween persons engaged in the same line of business and take the
property of one without due process of law and without just com-
pensation.

2. TrADE-MARKS AND TrADE-NAMES KEY No. 68—GIFTS OR ALLOW-
ANcES To Customer’s Emrroyee BY Mercmanrt, Wrraour
KNowLEDGE OF EMPLOYER, IIELD UNPAIR.

The Federal Trade Commisgion has the right to decide that gratui-
ties or allowances by a merchant to an employee or agent of customer,
without the knowledge or consent of the employer, is unfair, and may
order persons giving the same to cease and desist therefrom.

8. InyuncrioNn KEY No. 7—ProCEEDINGS BY TRADE CoMurrssioN WiLL
Nor Be ENioINED.

A District Court will not grant an injunction restraining the [Fed-
eral Trade Commission from examining the books and records of a
person charged with using unfair methods of competition in com-
merce, as authorized by Federal Trade Commission Act September
26, 1914, paragraph 9 (Comp. St., par. 8836i), in view of the fact
that by section 5 (sec. 8836e) of the act the Circuit Court of Appeals
is given exclusive jurisdiction to review proceedings of the Com-
mission.

(The syllabus is taken from 268 Fed. 874.)

In Equity. Suit by T. C. IHurst & Son against the
Federal Trade Commission and its members and counsel.
On motion for preliminary injunction. Motion denied,

Ienry Bowden and II. G. Cochran, both of Norfolk,
Va., for complainants.

E. C. Alvord and Charles S. Moore, both of Washing-
ton, D. C., for defendants.

WappiLL, District Judge:

The bill in equity in this case is filed by the complain-
ants, who are engaged in carrying on and conducling
business as ship chandlers, supplying ships with provisions
and supplies, and delivering such provisions and supplies
to ships within the State of Virginia, against the above-
named defendants, to enjoin and restrain them and each
of them, their agents, scrvants, employees, and subordi-
nates, from prosccuting a certain complaint inaugurated
by the Commission pursuant to its order of the 29th of
June, 1920, against the complainants, T. C, Hurst &
Son, whercin it is averred and charged that the said
T. C. Hurst & Son, at Norfolk, Va., while engaged in
their business of furnishing merchandise and supplics,
such as groceries, provisions, meats, deck, and engine
supplies, for transportation in interstate and foreign
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commerce, to ships engaged in commerce between the
States of the United States, and between the United
States and foreign countries, and upon foreign and
American-owned vessels, and while so engaged, in direct
competition with other firms, copartnerships, and cor-
porations similarly engaged, gave captains, engineers,
and other employees of vessels, without the knowledge
and consent of the owners thereof, sums of money and
other gratuities, as an inducement to influence such
employees or owners to purchase supplics from the re-
spondents, the complainants herein, which said acts
were charged to be unfair methods of competition in
commerce, within the intent and meaning of section 5 of
the act of Congress of September 26, 1914, creating the
Federal Trade Commission.

The said complainants further sought to enjoin and re-
strain the Commission, its members, agents, and attor~
neys, from enforcing, or attempting to enforce, or causing
to be enforced against the complaninants, its members,
agents, servants, employees, or customers, any of the pen-
alties, seizures, and forfeitures provided in the act of Con-
5ress aforesaid, creating the Iederal Trade Commission,

ated September 26, 1914, 38 Stat. L. 717, entitled ““ An
act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” and from
arresting and prosecuting, or in any wise interfering with
the proper business and affairs of the complainants, and
from requiring them to produce before the Commission or
its examiners or agents, the books, records, papers, and
documents bearing on and showing their said business,
and to enjoin and restrain the Commission and its
representatives from examining said books, records,
papers, and documents.
he complainants aver that sections 5, 6, 9, and 10 of the
act creating the Commission are unconstitutional and void,
(a) because beyond the powers vested in Congress by the
Constitution; (b) because they delegate to the Commis-
sion legislative authority, in violation of Articles I and
III and Amendment X of the Constitution; (¢) because
the Commission is empowered to define and determine
what shall constitute ‘“‘unfair method of competition in
commerce’’; (d) because the act attempts to regulate
intra as well as interstate commerce; and (e) because
the order and proceedings sought to be enjoined dis-
criminates between persons engaged in the same line of
business and takes away the property of one without
due process of law and without just compensation in
violation of the fifth, sixth, ninth, and tenth amendments
of the Constitution without molesting the other, and
for other alleged grievances more particularly and spe-
cifically set up in 516 bill of the complainants. .

The importance of this case to the Government 13
manifest, as it seeks in effect to stay the hand and
destroy the efficiency of one of the great commissions
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created by Congress to deal with the matters committed
to its authority and control. The constitutionality of
the act itself is challenged, also the right of the Commis-~
sion to decide what shall constitute unfair competition
and of Congress to authorize it so to do, as well as the
manner in which the Commission may proceed in the
discharge of its duties to determine what is unfair com-
petition, the specific complaint being that the Commission
may not proceed against a particular person, firm, or
corporation believed to be engaged in unfair competi-
tion, but must in the same proceeding include all other
persons similarly engaged.

With a view of showing just what the Commission is
empowered to do, and what authority and jurisdiction
this court has to act in respect thereto, reference should
be had to the provisions of the act of Congress in ques-
tion. Section 5 of the act is as follows:

See. 5. That unfair methods of competition in commerce are hereby
declared unlawful.

The Commission is hereby empowered and directed to prevent per-
sons, partnerships, or corporations, except banks and common carriers
subject to the acts to regulate commerce, from using unfair methods of
competition in commerce.

Whenever the Commission shall have reason to believe that any
such person, partnership, or corporation has been or is using any
unfair method of competition in commerce, and if it shall appear to
the Commission that a proceeding by it in respect thereof would be to
the interest of the public, it shall issue and serve upon such person,
partnership, or corporation a complaint stating its charges in that
respect and containing a notice of a hearing upon a day and at & place
therein fixed at least thirty days after the servico of eaid com{) aint.
The person, partnership, or corporation so complained of shall have
the right to appearat the place and time so fixed and show cause wh
an order should not be entered by the Commission requiring suc
person, partnership, or corporation to cease and desist from the viola-
tion of the law so charged in said complaint. * * * If upon such
hearing the Commission shall be of the opinion that the method of
competition in question is prohibited by this act, it shall make a
report in writing in which it shall state its findingas as to the facts, and
shall issue and cause to be served on such person, partnership, or corpo-
ration an order requiring such person, partnership, or corporation to
ccase and desist from using such method of competition. * * *

I1f such person, partnership, or corporation fails or neglects to obey
such order of the Commission while the same is in effect, the Commis-
sion may apply to the circuit court of appeals of the United States,
within any circuit where the method of competition in question was
used or where such person, partnership, or corporation resides or
carries on business, for the enforcement of its order, and shall certify
and file with its application a transcript of the entire record in the
proceeding, including all the testimony taken and the report and
order of the Commission. Upon such filing of the application and
transcript the court shall cause notice thereof to be scrved upon such
gerson, partnership, or corporation and thereupon shall have juris-

iction of the proceeding and of the question determined therein, and
shall have d!i)ower to make and enter upon the pleadings, testimony,
and proceedings set forth in such transcript & decree affirming, modi-
fying, or setting aside the order of the Commission. The findings of

e Commission as to the facts, if supported by testimony, shall be
conclusive. * * * The judagment and decree of the court shall be
final, excopt that the same shall be subject to review by the Supreme
Court upon certiorari as provided in section two hundred and forty of
the Judicial Code.



T. C. HURST & SON VS. FEDERAL TRADE COMMISSION,

Any party required by such order of the Commission to cease and
desist from using such method of competition may obtain a review of
such order in said circuit court of appeals by filing in the court a
written petition praying that the order of the Commission be set aside.
A copy of such petition shall be forthwith served upon the Commission,
and thereupon the Commission forthwith shall certify and file in the
court & transcript of the record as hereinbefore provided. Upon the
filing of the tranacript the court shall have the same jurisdiction to
affirm, set aside, or modify the order of the Commission as in the case
of an application by the Commission for the enforcement of its order,
and the findings of the Commission as to the facts, if supported by
testimony, shall in like manner be conclusive.

The jurisdiction of the circuit court of appeals of the United States
to enforce, set aside, or modify orders of the Commission shall be
exclusive.

The above extracts from the act of Congress make it
clear just what the powers of the Federal Trade Com-
mission are. The method of procedure for carrying out
and executing these provisions by the Commission is
specific, as is also the eflect of 1ts decisions and the
manner in which the same may be enforced. The pur-
pose of the act is to make unfair methods of competition
in commerce unlawful, and the Commission is empowered
and directed to prevent persons, partnerships, or cor-
porations, other tﬁan banks and common carriers subject
to the act to regulate commerce, from using unfair
methods of competition in commerce. The power
granted is far-reaching in its results and of a most salu-
tary character. Banks and common carriers were
doubtless excepted from the provisions of the act,
because each was subject to the direction and control of
a separate commission largely similar to that of the
Trade Commission.

The contention that the act of Congress is unconstitu-
tional for any of the reasons speciﬁc(f is without merit,
as it is manifestly within the power of Congress to
legislate gencrally in respect to the burdens that may
or may not be imposed upon foreizn and interstate
commerce, and it is also within its power to declare
what would be fair and what unfair methods and deal-
ings in relation thereto, and how the same should be
ascertained and determined. The Commission is given
full power and authority to investigate, make findings
of fact, and render its judgment and order in relation
thereto, and before the same is carried into effect, the
judgment of the circuit court of appeals, the second

ighest court under the Government, is to be sought
by the Commission, to enforce its order, and any party
required by such order to cease and desist from using
such method of competition may obtain a review of
such order in the circuit court of appeals by filing its
written petition praying therefor. The action of the cir-
cuit court of appeals is final, save that when its interposi-
tion is sought by the Commission, certiorari lies from its
decision to the Supreme Court of the United States.
The jurisdiction of the cireuit court of appeals to enforce,
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set aside, or modify orders of the Commission is exclusive.
In all of the proceedings, whether before the Commission
or the court, the amplest provision is made for notice
to and full hearing of all parties interested, and for this
court, for any of the reasons urged, to anticipate by
injunction the action of the Commission and the judg-
ment of the cotart charged under the law with the
review thereof, would be clearly an usurpation of
authority.

Counsel urgently insist that injunctive relief be
afforded to prevent the seizure and inspection of the
complainant’s private papers, books, and records showing
their business transactions, relating to the subject under
investigation. While unéoubtcd]y the rclief sought
may sometimes be afforded by injunction, still it does
not seem to the court the proper remedy here, where
the enforcement of the order sought to be enjoined is
exclusively within the jurisdiction of the circuit court
of appeals. Wilson v. Lambert, 168 U. S. 611, 618.
From this court’s action, as well in refusing as granting
an injunction (Judicial Code, sec. 129), an appeal lies
direct to that court, and it, or a judge thereof, would
doubtless stay proceedings sought to be enjoined, where
the appeal was from an order refusing an injunction, if
in the judgment of the court such action should be
necessary to meet the ends of justice.

For the reasons stated, and the court being further
of opinion that the Commission acted entircly within
its rights, of and concerning a matter liable to injuriously
aflect commerce, doth decline to grant the injunction
prayed for.

NATIONAL HARNESS MFRS, ASSN. v. FEDERAL
TRADE COMMISSION ET AL

(Circuit Court of Appeals, Sixth Circuit, December 7,
1920.)

No. 3289.

1. Coumerce Kex No. 8—ConGRESS CAN PrEVENT Unrate Compr.
TITION IN INTERSTATE COMMERCE.

Congross has the power to declare, as it did by the Federal Trade
Commission Act (Comp. St., pars. 8836a-8836k), that unfair methods
of competition in interstate commerce are unlawful, and to require
that their practice cecase. .

2. ConstrruTioNAL LAw No. 80 (2)—TRADE-MARKS AND TRADE
Names Key No. 803, New, Vor. 84 Key No. SERIES—FEDERAL
TrapE CommissioN Nor GiveN JupiciaL PowEers or INvALID
Executive PowErs,

The authority given the Federal Trade Commission to determine
what methods of competition a given trader employs, and, pro-

? Roviewing order of the Commission In Federal Trade Commission 9, The Whole
sale Saddlery Assn, et al,, 1 F, T C. 335,
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vigienally, to determine whether such methods are unfair, subject
to right of review by the courts, does not confer on the Commission
judicial powers or invalid executive or administrative authority,
contrary to Constitution, Articles 1, 2, 3, in view of the fact that the
Commission’s determination is not only subject to'review, but is
enforceable only by the courta.

3. Consrrrurionar Law Key No. 42-—Party Can Nor Comprain
oF INvarLp SecrioNs Nor INvorep Acamnst .

A petitioner, seeking review of an order by the Federal Trade
Commission requiring petitioner to desist from certain practices,
can not raise the question that the inquisitorial features of Federal
Trade Commission Act, paragraphs 9, 10 (Comp. St., pars. 883Ci,
§836j), violate constitutional amendment 4, which protects against
unreasonable searches and scizures, where the Commission did not
attempt to exercise against petitioner the powers given by those
gections,

4. TraDE-MARKS AND TrADE Names Key No. 80}, New, VoL, 84,
Key No. SeriEs—Trape CoOMMISSION HAS JURISDICTION
OVER INCORPORATED ASSOCIATION OF MANUFACTURERS; “CoOR-
PORATION,"’

Under Federal Trade Commission Act, paragraph 5 (Comp. St.,
par. 8836e), giving the Commission jurisdiction when it has reason
to believe that any person, partnership, or corporation is guilty of
unfair competition, the Commission has jurisdiction over methods
of an association of manufacturers in a certain line, though the asso-
ciation is unincorporated, in view of section 4 of the act (sec. 8836d),
defining a corporation as any company or association, incorporated
or unincorporated, organized to carry on business for its own profit
or that of its members.

(Ep. Note.—Tor other definitions, see Words and Phrases, First
and Second Scries, Corporation.)

6. Assocratrons Key No. 20 (4)—BroucHT INTO COURT BY SERVICE
ON OFFICERS AND ACCESSIBLE MEMBERS.

A voluntary association having many members may be brought
into court by service on its officers and on such of its members as are
known and can be conveniently reached, sufficient being served to
represent all the diverse interests,

6. TRADE-MARES AND TrADE-NAMES Kry No. 80}, New, Vor. 8A
Kev-No. SeRIES—ASSocIATION WHOSE MEeMBERS ARE EN-
GAGED IN INTERSTATE COMMERCE 18 SUBJECT TO JURISDICTION
or TrapE CoMuissioN.’

An unincorporated association of manufacturers in a certain line
of business is subject to the jurisdiction of the Federal Trade Com-
mission, if its members are engaged in interstate commerce, and inter-
state commerce is directly affected by the alleged unfair methods of
competition.
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7. TrADE-MARKS AND TRrADE-NAMES KEY No. 80}, NEwW, VoL. 8A
Kev-No. SEr1Es—METHODS OF COMPETITION WHICH SUBSTAN-
TIALLY AFFECT CoNnpITIONS IN HARNESS TrRADE ITAve PusLic
INTEREST.

The activities of an association of harness manufacturers, which
substantially affect conditions in the harness and saddlery trade, are
such that proceedings by the Federal Trade Commission would be
to the interest of the public, so that the Commission has jurisdiction
thereof, under section b of the Federal Trade Commission Act (Comp.
St., par. 8836e).

8. TrRADE-MARKS AND TRADE-NAMES KEY No. 68—TRrRADE COMMISSION
CAN PrREVENT COERCION TO SEPARATE JOBBING AND RETAIL
BusiNess.

Attempts by an association of harness manufacturers and by a
saddle maker’s association to coerce the separation of the wholesale
and retail harness dealers, by refusing to recognize those who engage
both in the wholesale and retail trade as authorized jobbers, and to
prevent the sale by manufacturers of accessories to such persons, are
unlawful, and may be restricted by order of the Federal Trade Com-
mission.

9. TRaDE-MARKS AND TrADE-NAMES Kry No. 80}, New, Vou. 8A
Key-No. SEr1ES—TRADE COMMISSION ACT 18 PREVENTIVE.

The Federal Trade Commission Act (Comp. St., pars. 8836a-
8830k) isintended to afford a preventive remedy, not a compensatory
one, so that the suggestion that no damage has been shown by the
practices complained of is no defense to proceedings before the
Federal Trade Commission.

(The syllabus is taken from 268 Fed. 705).

Petition to Set Aside Order of the Federal Trade Com-
mission.

Original petition by the National Harness Manufac-
turers’ Association against the Federal Trade Commission
and others, to review an order of the Commission re-
quiring petitioner and its corespondents to cease certain
alleged unfair methods of competition in interstate com-
merce. Order of Commission affirmed.

See, also, 261 Fed. 170.

Leonard Garver, jr., of Cincinnati, Ohio (Lorbach &
Garver, of Cincinnati, Ohio, on the brief), for petitioner,

Marvin Farrington, of Washington, D. C. (Claude R.
Porter and Marvin Farrington, both of Washington,
D. C., and Walter B. Wooden, of Chicago, Ill., on the
brief), for respondents.

Before Knappen, Denison, and Donahue, circuit judges.

Kx~aprpEN, Circuit Judge:

Original petition under section 5 of the Federal Trade
Commission Act (Sept. 26, 1914, C. 311; U. S. Comp. Stat.
1916, secs. 883064, et seq.) to review an order of the Com-
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Inission reguiring petitioner and its corespondents to
cease and desist from certain alleged unfair methods of
com}r}:etition in interstate commerce.

The proceeding was brought against both petitioner,
The National Harness Manufacturers’ Association of the
United States of America (hereinafter called the Harness
Manufacturers’ Association or the petitioner), its officers
and the members of its executive committes by name, as
well as about 20 local associations composing the mem-
bership of the Harness Manufacturers’ Association, and
the Wholesale Saddlery Association of the United Statos
(hereinafter called the Saddlery Association), its oflficers
and the members of its executive committee by name,
and s large number of named persons, firms, or corpora-
tions composing the membership of that association,
The order to cease and desist included both associations.
The Saddlery Association asks no review of the Commis-
sion’s order.

The petitioner here assails that order on the grounds,
first, that the Federal Trade Commission Act is uncon-
stitutional; second, that the Commission had no jurisdic-
tion in this particular case; and, third, that the order to
cease and desist is not supported by the evidence.

1. The constitutionality of the act is assailed, first,
as assuming—
to combine legislative, executive, and judicial pewers and functionsand
to confer them upon one and the same administrative body, contrary
to Articles I, I, and III of the Constitution, and because it assumes
to authorize the Commission, which is ostensibly an administrative
body, to deprive persons of their property without due process of law,
contrary to the fifth amendment of the Constitution.

This proposition is to our minds without merit. Con-
gress plainly has power to declare unfair methods of
competition unlawful and to require that their practice
cease. This Congress has done by the act in question.
It with equal clearness has the power to authorize an
administrative commission to determine (a) the ques-
tion what methods of competition the given trader
employs, and (b) provisionally, the mixed question of
law and fact whether such methods are unfair. These
questions being determined against the trader, the
administrative requirement to cease and desist, pre-
scribed by Congress, follows, as matter of course, but
only provisionally. The Commission’s determination of
these questions is not final. Not only does the statute
give a right of review thereon upon application by an
aggrieved trader, to a Circuit Court of Appeals of the
United States, but the Commission’s order is not enforce-
able by the Commission but only by order of court.
“It is ¥or the courts, not the Commission, ultimately to
determine as matter of law’” what the words ‘‘unfair
methods of competition” include. Federal Trade Com-
mission v. Gratz, 253 U. S. 421, 40 Sup. Ct. Rep. 572, 575.
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Throughout the proceedings, not only before the Com-
mission but before the court, the trader is given the right
and opportunity to be heard. The act delegates to the
Commission no judicial powers, nor does it, 1n our opin-
ion, confer invalid executive or administrative author-
ity. Buttfield v. Stranahan, 192 U. S. 470; Union
Bridge Co. v. United States, 201 U. S. 364; Pennsylvania
Railroad v. International Coal Co., 230 U. S, 184; Coopers-
ville Co. ». Lemon—C. C. A. 6—163 Fed. 145, 147, et
seq.; National Coal Co. ». C. & N. W, Ry. Co.—C. C. A.
7—211 Fed. 65. The criticism that the statute makes
the Commission both judge and prosecutor is too unsub-
stantial to justify discussion. The constitutionality of
the act, against objections similar to those presented
here, has recently been sustained by the Circuit Court of
Appeals of the seventh circuit in a considered and persua-
sive opinion. Sears, Roebuck & Co. v. Federal Trade
Commuission, 258 Fed. 307. None of the petitioner’s
citations contain, in our opinion, anything necessarily
opposed thereto. Upon this record, we have no occa-
sion to consider the construction or effect of the pro-
vision of the act which makes conclusive, if supported
by testimony, the Commission’s findings as to facts as
distinguished from conclusions of law, or of mixed fact
and law. In saying so, however, we must not be under-
stood to intimate that the provision referred to is
invalid.¢

The act is also assailed as violating the fourth amend-
ment to the Federal Constitution, which protects against
“unreasonable scarches and scizures,” which petitioner
assorts are provided for by tho so-called inquisitorial
featuro of section 9, in the declaration that “for the pur-
poses of this act the Commission, or its duly authorized
agent or agents, shall at all reasonable times have access
to, for the purpose of examination, and the right to copy
any documentary evidence of any corporation being in-
vestigated or proceeded against’; a provision whose
enforcement is provided for Twy soction 10, which subjects
any person to fine or imprisonment, or both, “who shall
willfully refuse to submit to the Commission or to any
of its authorized agents, for the purpose of inspection and
taking copics, any documentary evidence of such cor-
poration in his possession or within his control.”

Of this criticism it is enough to say that the provisions
in question of sections 9 and 10 are not before this court.
The Commission has not attempted to exercise them.
Section 9 otherwise contains complete provision for on-
forcing, by subpena, the attendance and testimony of
witnesses and the production of all documentary evidence
relating to any matter under investigation. Beyond this
the Commission has not gone. That one attacking a

4 Ses the discussion {n Buttfleld p. Stranahan, supra, at pr. 494 ot seq.; slso in Union
Bridge Co. v. United States, supra, at pp, 377-387; also fn Coopersville Co. v, Lemou,
supra, at pp. 147 et seq. {Court’s note.]
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statute as unconstitutional must show that the allezed
unconstitutional feature injures him is settled by a long
line of authorities, among which are Tyler v. Judges, 179
U. S. 405, 409; Turpin v. Lemon, 187 U. S. 51, 60, 61;
Hooker v. Burr, 194 U. S. 415, 419. )

2. By section 5 of the Federal Trade Commission Act
the Commission is given jurisdiction when it has reason
to believe that “any person, partnership, or corporation
has been or is using any unfair methods of competition in
commerce, and if 1t shall appear to the Commission that
a proceeding by it in respect thereof would be to the in-
terest of the public.” Section 4 of the act defines a cor-
poration as ‘‘ any company or association, incorporated or
unincorporated” which either (a) is organized to carry
on business for profit and has shares of capital or capital
stock, or (b) is “without shares of capital or capital
stock, except partnerships, which is organized to carry
on business for its own profit or that of its members.”
The Harness Manufacturers’ Association is a voluntary,
unincorporated association and thus without capital
stock. It is not itself engazed in business. Petitioner
contends that it therefore is not within the act. But this
contention overlooks the fact that the association is not
the only one proceeded against; but that its officers and
the members of its executive committee, as well as its
membership generally, are included in the proceedings as

arties ang mado subject to the Commission’s order.

he language of the act affords no support for the thought
that indlvidauals, partnerships, and corporations can escape
restraint, under the act, {rom combining in the use of
unfair methods of competition merely because they
employ as a medium therefor an unincorporated, volun-
tary association, without capital and not itself engaged
in commercial business. The order may be enforced by
reaching the officers and members, personally and in-
dividuale. A voluntary association, Eaving many mems
bers, may be brought into court by service on its officers
and such of its members as are known and can be con-
veniontly reached, sufficient being served to represent
all the diverse interests. Evanson v. Spaulding—C. C. A,
9—150 Fod. 517. Among the cases under the antitrust
act which have enforced the liability of individual
members for acts in violation of the statute, although
done through a voluntary, unincorporated association,
aro Loewe v. Lawlor, 208 U. S. 274; Dowd v. United Mine
Workers of America—C. C. A. 8—235 Fed. 1, 5, 6; and
(apparently) Eastern States Lumber Co. v. United States,
234 U. S. 600. These cases we think present a satis-
factory analogy to the instant case.

The contention that the Harness Manufacturers’ Asso-
ciation is not engaged in commerce is answered by the
consideration, first, that many of its members are so en-
gu%fd, and, second, that interstate commerce is claimed
to have been directly affected by the alleged unfair meth-
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ods of competition. Loewe v. Lawlor, supra; Eastern
States Lumber Co. . United States, supra; Nash v. United
States, 229 U. S. 373, 379. The objection that the publie
is not interested in the activities of the association is
answered by the fact that if the Commission’s findings are
to be accepted trade conditionsin the harness and saddlery
trade have been substantially affected by the methods of
competition in question. This subject will more fully
appear by consideration of the nature and effect of the
C}c)>mmissmn’s findings.

3. The harness and saddlery trade consists broadly of
three divisions: (¢) Manufacturers of saddlery hardware,
harness goods, and horse furnishing goods; (b) whole-
salers ang jobbers who buy the last-mentioned classes of
goods from the manufacturers and themselves manufac-
ture harness in wholesale quantities, selling both classes
of products to the retailer; (¢) retail harness dealers who
sell saddlery goods at retail and to a small extent manu-
facture harness.

The Commission’s findings of fact, so far as now impor-
tant, may be thus summarized: Prior to the organization
of the Saddlery Association it was the general custom for
accessory manufacturers to sell direct to retailers; and in
large and important sections of the United States the
wholesale and retail saddlery business has long been con-
ducted as one operation. The Harness Manufacturers’
Association is a voluntary, unincorporated association, its
membership being composed largely of city and district
associations in various cities throughout the States of the
Union, the membership of these associations being com-

osed of concerns engaged in manufacturing and selling
Eamess and saddlery goods at retail, and who purchase
their supplies of harness and saddlery goods largely from
whole al:rs and jobbers in interstate commerce, including
members of the Saddlery Association. The membership
of the Saddlery Association, which comprised the greater
part of the wholesale saddlery trade of the United Stadtes,
consisted of persons and concerns engaged in sclling at
wholesale harness and saddlery goods in interstate com-
merce throughout the various g;ates and Territories of the
United States to retail dealers, both members and non-
members of the Harness Manufacturers’ Association, and
in direct competition with other persons or organizations
similarly engaged, its declared policy being (at variance
with the condition above set forth) to promote a system
of trade by which the manufacturers should sell to jobbers
only, the jobbers to the retailers only, and the retailers
alone direct to consumers; that the Saddlery Association
accordingly adopted and established a rule that concerns
doing & combined and closely affiliated wholesale and re-
tail business were not eligible to new admission into the
Saddlery Association (alt%ouqh some of its old members
were still, in various parts of the United States, doing a
combined wholesale and retail business), as well as a policy
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that such concerns were not entitled to recognition as
legitimate jobbers, and that the ado%tion of such rule and
policy were brought about in part by the influence and
ressure, and in response to the overtures of the Harness
fanufacturers’ Association. The Commission further
found that the officers, committees, and members of the
Harness Manufacturers’ Association and of the Saddlery
Association have actively cooperated to establish the
principle that a combined and closely afliliated wholesale
and retail business was not a legitimate wholesale busi-
ness; ® that the secretary of the Saddlery Association has
attempted to prevent accessory manufacturers from recog-
nizing, as legitimate jobbers, wholesalers whose names
were furnished by the Harness Manufacturers’ Associa-
tion to the Saddlery Association, as complained of by
retailers, for competing with them; and that the Harness
Manufacturers’ Association has used its influence with the
Saddlery Association to prevent the admission of specific
concerns to membership in the latter association and the
recognition of such concerns as legitimate jobbers.

The Commission further found that the Harness Manu-
facturers’ Association has requested and secured the
cooperation of members of the Saddlery Association in a
refusal to sell mail-order houses, hardware stores, general
stores, and other competitors of retail harness manufac-
turers not recognized by the Harness Manufacturers’
Association as legitimate; that the latter has refused the
privilege of associate membership to accessory manufac-
turers and jobbers who sell to mail-order houses, estab-
lishing, however, an associate membershii) restricted to
manufacturers and jobbers who do not sell to consumers
and to mail-order houses, and who are otherwise in hai-
mony with the policy of the association, and issuing
credentials thereof to the traveling salesmen of associate
members and urging and encouraging the affiliated
retailers to withdraw and withhold patronage from con-
cerns whose salesmen were not so equipped; and have
induced the members of the Saddlery Association to use
their influence with the accessory manufacturers not to
sell mail-order houses; and that by reason of refusals of
accessory manufacturers, due to objections of the Sad-
dlery Association, to recognize as jobbers certain com-
Eetitors of members of that association, such competitors

ave been forced to buy from the Saddlery Association at
prices higher than charged by manufacturers to recog-
nized jobbers. The Commission further found that as a
result of the opposition of the Harness Manufacturers’
Association to sales by manufacturers and jobbers to the
classes of competitors before mentioned, the latter had
been prevented from purchasing as freely in interstate

t1t is to be noted that one of the objects of the Harness Manufacturers’ Association
asstated in its constitutionend by-laws, is * to protect the harness dealers from the un-
just sale of goods by wholesale doalera direct 1o the couswumers,”

74636—22—37
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commerce as they would have been without such opposi-
tion. The findings detail many instances of specific
means used to accomplish the various classes of alleged
unfair methods of competition, and which we deom it
unneccessary to set out.

Both the Saddlery and Harness Manufacturers’ Asso-
ciation, its officers, committecs, and members of its sub-
sidiary and affiliated associations, were orderedsto cease
and desist from conspiring or combining between them-
selves to induce, coerce, and compel accessory manufac-
turers to refuse to recognize as legitimate jobbers, entitled
to buy from manufacturers at jobbers’ prices and terms,
individuals and concerns doing or endeavoring to do a
combined and closely affiliated wholeszle and reta 1 busi-
ness; and from carrying on between themselves commu-
nications having the purpose, tendency, and effect of sa
inducing, coercing, aud compelling accessory manufac-
turers in the respect above relerred to.

The Harness Manufacturers Association, its officers,
committees, and members of its subsidiary and affiliated
associations were ordered to cease and desist from (a)
conspiring or combining among themselves to induce,
coerce, and compel manufacturers and jobbers to refuse
to sell any of the competitors of retail harness manu-
facturers; (b) using any scheme whereby the active
membersflip of the Harness Manufacturers Association
concerted to favor with or confine their patronage to
manufacturers and jobbers comprising the associate
membership of that association or who had nct complied
with its active membership by selling to certain com-
petitors thereof; (c) using or continuing any system of
credentials or other indication of manufacturers and
jobbers sales policies with regard to certain competitors
and consumers, and from encouraging and urging retailers
to confine their patronage to or to patronize manufac-
turers and jobbers whose sales policy is in harmony with
the Harness Manufacturers Associatlon’s requirements as
before set out; (d) inducing members of the Saddlery
Association to use their influence with accessory manu-
facturers not to sell to mail order houses or ‘other com-
petitors of retail harness manufacturers.

In our opinion, the Commission’s finding of fact, and
the existence of the combinations, schemes, and practices
directed to be discontinued, are amply sustained either
b{y undisputed testimony or by the great preponderance
of the evidence. This conclusion 1s not overcome by
petitioner’s criticisms addressed to specific features of the
testimony. The findings of fact being so supported, the
Commission’s order is, in our opinion, fully justified by
the authorities to which attention has already been
called, including especially Eastern States Lumber Co. v.
United States, supra, where a state of facts quite similar
to that found here was held to amount to a violation of
the Sherman Antitrust Act,
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In view of what has appeared, the criticism of lack of
public injury is without force. The suggestion that nd
damage has been shown, even if true in fact, is answereo
by the consideration that the remedy afforded by the
statute is preventive, not compensatory.

The order of the Commission, so far as it relates to the
Harness Manufacturers Association, its officers, com-
mittees, and the members of its subsidiary and affiliated
associations, is affirmed.

CURTIS PUBLISHING CO. v. FEDERAL TRADE
COMMISSION.®

(Circuit Court of Appeals, Third Circuit. March 2,
1921.)

No. 2511,

1. ConTrACTS KEY No. 169—MusT BE CONSTRUED WITH REFERENCE
TO ENVIRONMENT AND CIRCUMSTANCES.

There can be no just construction of a contract without an
understanding of the general situation and the causes which led
to ihe making of the contract.

2. MonororL1Es KEY No. 17(2)—ProHIBITIONS OF CLAYTON ACT
LiMITED To SALES AND LEASES,

The provision of Clayton Act, section 8 (Comp. St., sec.
8835¢c), making it unlawful to lease or make a sale or contract
for sale of goods on condition that the lessee or purchaser
shall not deal In the goods of a competitor of the lessor or seller,
i3 limited to contracts of lease or sale by the clear meaning of
its terms, and especialy in view of its purpose to mrake Invalid
certain contracts of lease or sale of patented articles which
the Supreme Court had shortly before held to be valid.

3. MoNoroLiEs KEY No. 17(2)—CONTRACT APPOINTING DISTRICT
AGENTS FOR DISTRIBUTION OF MaGAzINES Hrrp Nor A
“ SALE " CONTRACT.

A contract by a magazine publisher whereby it appointed
another as 1ts agent in a limited district for the purpose of sell-
ing and distributing {ts magazines to retail dealers and to
boys who sold at retail, the district agents not belng required
to purchase the magazines but merely to receive and distribute
them and to pay the stipulated price for those which they did
not return as unsold, is not a contract for sale of goods, so that
the Insertion of a clause therein forbidding such district agents
to sell at wholesale the mugazines of any other publisher with-
out the consent of the principal did not violate the Clayton
Act.

[Ep. Note.—TFor other definitions see Words and Phrases,
First and Second Series, Sale.]

¢ Reviewing order of Commission in Federal Trade Commission v.
Curtis Publishing Co., II F, T, 20. Petition of the Commission for writ
of certforarl in this case was granted by the Supreme Court on June
6, 1921,
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4, MonoroLIES KEY No. 17(2) —REQUIREMENT oF INDEMNITY CASH
i DerosiT HELD NoT To MAKE AGENCY CONTRACT A SALE.

The provision of a contract appointing district agents for the
wholesale distribution of magazines that the agents shall de-
posit with the publisher a cash sum as security for payment
for the magazines distributed to thenr, which sum the pub-
lisher must account for to the district agent, and on which it
must pay him Interest, does not make the agency contract a con-
tract for the sale of the magazines within the provisions of the
Clayton Act, since the deposit i3 merely a cash indemnity to
secure the performance of the agent's agreement and not a pay-
nrent for the magazines shipped to him.

6. TrApE-MARKS AND TrADE-NAMES KEY No, 8§03, NEw, Vor, SA
KEY-No. SERIES—UNFAIR COMPETITION WITHIN TrADE CoM-
MISSION ACT A JUDICIAL QUESTION.

Under the Trade Commission act (Comp. St., secs. 8830a-
8836k), making unfair competition in interstate conrmerce un-
lawful, without defining unfalr competition, the determination
of whether the acts established amounted to unfair competition
is a Judicial question, as it long had been in remedial suits
at law for damages and injunction suits to prevent unfalr
competition.

C. TRADE-MARKS AND Trape-NaMmeEs Key No. 80i, New, Vou. S8A
KEY-No. SERIES—COURT'S SUPERVISORY POWERS UNDER TRADE
ConMa1sSION ACT INCLUDED DETERMINATION OF UNFAIR Com-
PETITION.

Under the Trade Commission act (Comp. St., secs. 8836a-
8830k), giving to the Circuit Courts of Appeals supervisory
powers over the decisions of the Trade Commrission, but making
the Commission’s findings of facts conclusive, the courts, in
exerclsing thelr supervisory powers, can determine whether the
facts established show unfair competition; the decision of that
question by the Commission not being final,

7. TRADE-MARKS AND TRADE-NAMES, KEY No, 803, NEW, voL. 8A KEY-
No., SERIES—DECISION ON UNFAIR TRADE IN PRIVATE SUIT I8
PERSUASIVE IN PROCEEDINGS UNDER TRADE COMMISSION ACT.

Where, pending proceedings betore the Trade Commission to
determine unfair competition, a private suit was instituted by
competltors against the company whose methods were under
Investigation, to restrain those methods as unfair competition,
the decision in that suit for the defendant company, though it
was not conclusive in the proceedings before tbe Trade Com-
mission or on review thereof, is to be considered by the super-
visory court, with a view to avoiding conflicting holdings under
substantially similar states of fact.
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8. TRADE-MARKS AND TRADE-NAMES KEY No. 803, NEw, vor. 8A KEY-
No. SERIES—COURT CAN CONSIDER PROOF NOT INCLUDED IN
TrADE COMMISSION'S FINDINGS. .

Under the Trade Commission act (Comp. St., secs. 8836a-
8830k), giving the Clrcuit Courts of Appeals power to review the
decisions of the Trade Commission and to enter on the plead-
ings, testimony, and proceedings a decree, but providing that
the Commission’s findings of fact shall be conclusive, it is not
only the province but the duty of the Circuit Court of Appeals
to review the entire testimony, and to base its decree not only
on the facts found by the Commission but also on those estab-
lished by the testimony on which the Commission made no
findings.

9. TRADE-MARKS AND TRADE-NAMES, KEY No. 804, NEw, voL. 8A KeY-
No. SERIES—RESTRICTIVE CLAUSE IN CONTRACT WITH MAGA-
ZINE DISTRIBUTING AGENTS HELD NOT UNFAIR.

Where a magazine publisher had built up an extensive circu-
lation by the employment of schoolboys as salesmen, and an

" essentlal element of the system wag the use of district agents,

appointed to receive the magazines from the piblisher and dis-
tribute them to the boy salesmen, and to recruit and train the
boys, - the insertion in the contract appointing such district
agents of a clause prohibiting them from wholesaling other
magazines without the written consent of the publisher, which
clause had never been enforced except against two competing
publishers who had endeavored to reap the bencfit of the first
publisher’s organization by inducing its district agents to dis-
tribute the competing magazines to the boys, was not unfair
competition and can not be prohibited by the Federal Trade
Commission under the Trade Commission act.

10. TrRADE-MARKS AND TRADE-NAMES, KEY No. 80}, NEw, vorL. 8A
KEy-No. SERIES—EVIDENCE HELD NOT TO SHOW RESTRICTION
OF COMPETITOR®,

Evidence introduced before the Trade Commission that thern
was a magazine distributing agency, through whom the competi-
tors of the publisher whose practices were under investigation
could distribute their periodicals to all retail dealers through-
eut the country, shows that the clause in the contract appoint-
ing district agents which restricted such agents from whole-
saling competing magazines without the consent of the appoint-
ing publisher did not prevent the distribution of the competing
magazines.

11, TRADE-MARKS AND TRADE-NAMES, KEY No. 80%, NEw, vor. 8A
KeyY-No. SERIES—QUESTION OF MONOPOLY IMPORTANT IN DE-
TEEMINING UNFAIR COMPETITION,

Freedom of access by competitors to the consumer and entire
absence of monopoly is an important element in the decision of
cases of alleged unfair competition under the Federal Trade
Commission act (Compt. St.,, sccs, 8830a--883Ck).
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12. IngoncTION KEY NO. 9—DOUBT AS TO RIGHT MAY AUTHORIZE
REFUSAL,

Injunction is so drastic and prohibitive a remedy, and its
fssuance by a court of equity so carefully safeguarded, that to
have substantial doubt of the wisdom of its issue often suffices
to withhold it.

13. TraDE-MARKS AND TrRADE NaMES KEY-No. 803, NEw, Vor. 8A
KEY-No. SERIES—SUPERVISION OF TrADE CoMMissioN Exeg-
CISED A8 OTHER REVIEWING POWERS.

The power given the Circuit Court of Appeals to supervise the
Injunctive orders of the Trade Commission was intended to be
exercised as those courts had been accustomed to exercise their
reviewing power over Injunctions by lower courts.

(The syllabus is taken from 270 Fed. 881.)

Petition by the Curtis Publishing Co. against the Fed-
eral Trade Commission to review an order of the Com-
mission requiring petitioner to desist from certain prac-
tices found by the Commission to be unfair competition.
Order of Commission set aside.

Prichard, Saul, Bayard & Evans, of Philadelphia, Pa.,
and Joseph W. Welsh, John G. Milburn, and John G.
Milburn, Jr., all of New York City, for plaintiff.

Claude R. Porter and James M. Brinson, both of Wash-
ington, D. C., and Joseph A. Burdeau, of New York City,
for defendant.

Before Buflington and Woolley, circuit judges, and
Morris, district judge.

BurrineroN, Circuit Judge:

On July 5, 1917, the Federal Trade Commission issued
a complaint against the Curtis Publishing Company,
alleging that it had used unfair methods of competition
in interstate commerce, in violation of section 5 of the
act of Congress of September 26, 1914 (Comp. St., sec.
8836e), and had also violated the provisions of section 3
of the act of Congress of October 15, 1914, commonly
known as the Clayton Act (Comp St., sec. 8835c). 'Lhis
was followed by an amended complaint on the 8th day
of April, 1918. The Curtis Company answered these com-
plaints, and thereafter a large amount of testimony was
taken, to which we will hereafter refer. On the 21st day
of J ufy, 1919, the Trade Commission made its findings of
fact, and from these findings drew the conclusion:

That the method of competition set forth in paragraph 2 of sald
findings Is, under the circumstances therein get forth, in violation
of the provislons of section 5 of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade

Commission, to define its powers and duties, and for other pur-
poses,” and that the acts and conduet set forth in paragraph 8
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of sald findings are, under the circumstances therein set forth, in
violation of the provisions of section 8 of an act of Congress ap-
proved October 15, 1914, entitled “An act to supplement existing
laws against unlawful restraints and monopolles, and for other
purposes.”

The same day the Commission issued a restraining
order on the Curtis Company to desist from continuing
such alleged unfair method of competition. Thereupon
the Curtis Publishing Company brought this proceeding
to obtain a review of such order.

The act of September 26, 1914, constituting the Trade
Commission, provides as follows:

8ec. 6. That unfair methods of competition in commerce are
hereby declared unlawful. * * * Whenever the Commission
shall have reason to believe that any such person, partnership, or
corporation has been or {s using any unfair method of competition
in commerce, and if it shall appear to the Commission that a pro-
ceeding by it in respect thereof would be to the inferest of the
publle, it shall issue and serve upon such person, partnership, or
corporation a complaint stating its charges in that respect. * * *
The testimony in any such proceeding shall be reduced to writing
and filed in the oftfice of the Commission. If upon such hearing
the Commission shall be of the opinlon that the method of com-
petition in question is prohibited by this act, it shall make a
report in writing In which 1t shall state its findings as to the facts,
and shall issue and cause to be served on such person, partnership,
or corporation an order requiring such person, partnership, or cor-
poration to cease and desist from using such method of competi-
tlon. * * * If such person, partnership, or corporation fails
or neglects to obey such order of the Commission while the same
i3 in effect, the Commission may apply to the Circuit Court of Ap-
peals of the United States, within any circult where the method
of competition in question was used or where such person, partner-
ship, or corporation resides or carries on business, for the enforce-
ment of its order, and shall certify and file with its application a
transcript of the entire record in the proceeding, including all the
testimony taken and the report and order of the Commission,
Upon such filing of the application and transeript the court shail
cause notlce thereof to be served upon such person, partnership, or
corporation and thereupon shall have jurisdictlon of the proceed-
ing and of the question determined therein, and shall have power
to make and enter upon the pleadings, testimony, and proccedings
set forth In such transcript a decree affirming, modifying, or set-
ting aside the order of the Commission, The findings of the Com-
mission as to the facts, if supported by testimony, shall be con-
clusive, * * * Any party required by such order of the Com-
mission to cease and desist from using such method of competition
may obtain a review of such order in sald Clrcuit Court of Appeals
by filing in the court a written petition praying that the order of
the Commission he set aside. A copy of such petition shall be
forthwith served upon the Commission, and thereupon the Com-
mission forthwith shall certify and file in the court a transeript
of the record as herenbefore provided. Upon the filing of the
transeript the court shali have the same jurisdiction to aflirm, set
aside, or modify the order of the Commission as in the case of
an application by the Commission for the enforcement of its order,
and the findinzs of the Commission as to the facts, if supported
by testimony, shall In like manner be conclusive.

In pursuance of the last provision of the statute quoted
above, the Curtis Company by this proceeding sceks a
review of the Commission’s order, which order, together

683
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with the Commission’s findings of fact and the conclu-
sion drawn therefrom, are printed at length in the mar-
gin.! An examination of these findings of fact shows that
no findings whatever have been made in reference to the
greater part of the vast volume of testimony in this case,
and it therefore becomes the duty of this court, with

3 ParagnapH 1. That the respondent, Curtis Publishing Co., is a_ cor-
Eoration organlzed and existing under and by virtue of the laws of the
tate of Pennsylvania, having its principal office and place of business
in the city of l'hlladefphla, State of Pennsylvania, and is now, and was
at all times hereinafter mentioned, and for many months prior thereto,
engaged jn the publication, sale, and distribution of weekly and monthly
erlodicals, in commerce among the several Stated and Territories of the
nited States and the District of Columbla.

PaR. 2, That in the course of such commerce the respondent has entered
into contracts with certain persons, partnerships, or corporations to seil
or distribute its magazines, by the terms of which contracts such persons,
partnernhlps, or corporations have agreed, among other things, not to
*act a8 agent for or supply at wholesule rates any periodlcals other than
those published by the publisher,” the respondent hereln, without the
written consent of such publisher; that of guch persons, fnrtneruhips. or
corporations approxlmately four bundred forty-seven (447), hereinafter
referred to as ' dealers,” are, and previous to entering into such contracts
with respondent were, regularly engaged in the business of wholesnle
dealers 1n newspapers or magazines, or both, and as such are as afore-
said engaged In the sale or distribution of magazines, or newspapers, or
both, of other publishers; that mapny of said four hundred forty-seven
(447) dealers, and many others wbo hnve become such wholesale dealers
gince entering into such contracts, bound by said contract provision as
aforesald, have requested respondent’s permYsslon to engage also in the
sale or dfstrlbution of certain publirations competing In the course of said
commerce with those of respondent, which permission as to said com-
peting publications has been uniformiy denied by respondent; that in
enforcing sald contract provision as to sald dealers, and In denying them
sald permission, respondent has prevented and now prevents certain of
ita competltors from utilizing established channels for the general dls-
tribution or sale of magazines or mewspapers, or both, of dlffcrent and
sundry publishers; that such established channels are in most instances
the prlncl‘pnl and most efliclent, and in numerous cases, the only medium
for the distribution of such publications in the various locallties of the
United States; that such method of competition so employed by respondent
fn the course of such commerce, as aforesald, has proved and is unfair,

PaR. 8. That in the course of such commerce the respondent has made
ealea of its magazines to or entered into contracts for the gale of the same
with certain persons, partnerships, or corporations, by the terms of which
snles or contracts for such sales Ruch persons, partoerships, or corpora-
tions have agreed, among other things, not to “‘ act as agent for or supply
at wholesale rates, any Y‘erlodlcnls other than those published by the pub-
1{xher,” the respondent herelu, without the written consent of such pub-
lisher; that of such persons, partnerships, or corporations approximately
four hundred forty-seven (447?, herelnafter referred to &8 * dealers,” are,
and previous to entering Into such contracts with respondent were,
regularly engaged in the business of wholesale dealers In newspapers
or magazines, and as such are engaged in the snle or distributlon of maga-
rines or newspapers, or both, of other publishers; that mauy of sald
four hundred forty-seven (447) deanlers, and many otf\ers who have become
such wholesale dealers since entering into such contracts, hound by said
contract provision hereinnbove referred to, have requested respondent’s
permission to also engage in the sale or dlstribution of certnin publications
competing In the course of sald commerce with those of respondent, which
permission as to said competing pnblications has been unifermly denled;
that in enforcing sald contract provision as to sald dealers, and in
denying them gald permission, respondent hns prevented and now prevents
certain of {ts competitors from utltlzing established chnnnels for the gen-
eral distribution or sala of magnzluea or newnpapers, or both, of different
and sundry publishers; that such established channels are in most in-
stances the principal and most efflelent, and, in numerous cnses, the only
medfum for the distribution of such publications in the varions localities
throughout the United Statea: that the effect of snld contract provislon
has heen, and I8, to substantlally lessen competition with respondent’s
magazines, and tenda to create for the respondent n monopnly in the
business of publishing magazines of the character of those pubiished by
respondernt.

Conclusions~—From the foregoing findlngs, the Commission concludes
that the method of competition get forth in paragraph 2 of eald findings
i8, undey the circumastances the ein set forth, in violation of the provisions
of section 6 of an act of Concress approved September 26, 1014, entitled
“An act to crente a Federal Trade Commission, to define its powers and
duties, and for other purpoxes,” and that the aeta and conduct set forth
fn paragrapb 3 of sald findings are, under the circumstances therein set
forth, in violatlon of the provisions of section 3 of an act of Congress
approved October 15, 1014, entitled “An act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,”
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e view to giving due effect to such testimony, to here re-
cite what the proofs disclose as to the operations of the
defendant company in those matters in which there has
been no finding of fact by the Commission. And, indeed,
in our opinion, such an examination and the ascertain-
ment of the facts of such prior business dealings of the
respondent company, is absolutely essential to a full un-
derstanding and a just determination of this case. Ac-
cordingly to the facts deducible from such testimony this
court now addresses itself:

The Curtis Publishing Company is a corporation of
the State of Pennsylvania. It was organized in 1883
with a capital of $2,500,000, which has since been in-
creased to-$25,000,000. Its business was the publication
of periodicals, and from its incorporation until about
1897 that business was the publication of the Ladies
Home Journal. In 1897 it acquired the Saturday LEven-
ing Post, and in 1911 the Country Gentleman. The .
Journal was a monthly publication; the other two
weekly. From 1883 to 1909, with the exception of a brief
period of an experiment of circulation in 1906 through
wholesalers, the Curtis Company distributed for these 26
years the Home Journal by mail and through the Ameri-
can News Company, the business of which latter com-
pany was the circulation and sale of newspapers and
magazines through the United States. The arrangement
between the Curtis Company and the News Company
was one of a distributive agent and not of sale, the undis-
tributed copies being returned to the Curtis Company by
the News Company. The Curtis Compan¥1 distributed
the Saturday Evening Post by the same method for some
two years after its acquisition, but in the latter part of
1899 it began to sell and circulate that publication by the
addition of schoolboy agents to its selling staff; and in
that connection we here note that, while the attempted
use by some of the competitors of the Curtis Company of
these schoolboys as the agency of magazine sale and per-
sonal delivery to customers is the end which these com-
petitors have in view, yct as the means of such control of
the schoolboys the vital, strategic factor underlying this
controversy 1s the use and control of the distributing
agents later referred to, who furnished the magazines to
the boys, and who are the operative and vital connecting
and controlling link between the schoolboys and the
Curtis Company.

These combined agencies of the American News Com-
pany and the schoolboys organized by the Curtis Com-
pany were both employed by the Curtis Company for
some 10 years thereafter. During this time the new
schoolboy organization had grown to such extensive size
and had been so successful that in 1910 the Curtis Com-
pany wholly discontinued its Px‘ior status of distributive
agency with the American News Company, and there-
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after its relation with the News Company was that of
sale only, instead of agency, the News Company not
having the right to return unsold periodicals to the Curtis
Company. At that time the Curtis Company began also
contracting with and sending its publications to inde-
pendent wholesalers throughout the country who were
not related to or connected with the American News
Compang.

In addition to its contracts with the American News
Company and the wholesale dealers in newspapers and
magazines in the various cities and towns of the United
States, the Curtis Company has also made contracts with
persons and concerns who had not previously been en-

aged in the sale or distribution of periodicals for distri-
gution through boys. The number of wholesale dis-
tributors of all kinds under contract with the Curtis
Company was, by the testimony, shown to be 1,535.

The schoolboy selling organization of the Curtis Pub-
lishing Company was started by that company in 1899,
At that time, as we have said, practically all magazines
and periodicals were distributed through the American
News Company. The Curtis Company, when it acquired
the Saturday Evening Post, which was a weekly publica-
tion, conceived the 1dea of increasing its circulation
through schoolboys. The success of the plan in selling
the Post was such that it was extended to the IHome
Journal and the Country Gentleman. At first these boy
salesmen got their copies not through local distributing
agents but direct from the Curtis Company in Philadel-
phia. DBut as their number grew it was found difficult
to deal directly with them from the home office, and
the Curtis Company therefore appointed district dis-
tributing agents in various localities whose duty it was
to distribute the periodicals to the boys and who were
likewise charged with the duty of recruiting and super-
vising the boys themselves. These distributing agents,
largeTy drawn from the ranks of the schoolboy salesmen,
are, as we have said, the permanent keystones and piv-
otal and controlling factor in the whole plan, for the
schoolboy salesmen being, in the nature of things, a tem-
porary and changing boéy, they must be constantly re-
cruited, and this recruiting the distributing agents do.
The distributing erganization as a whole has been devel-
oped and is being carried on at large expense. At the
present time it consists of approximately of 1,500 dis-
trict agents, having supervision of some 35,000 boy sales-
men, and the organization is kept up at an expense of
about $1,500,000 a year, and it 1s the principal agency
employed by the 8urt1s Company in distributing its
periodicals, and without control and undivided loyalty
of which its business would materially suffer.

The proofs show that the circulation of the Post in-
creased very rapidly with the use of these schoolboy
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salesmen, but that this was only brought about by the
overcoming of many difficulties and the expenditure of
large sums of money, and the education, so to speak, of
the boys and their parents, and eventually by the use of
local gistributing agents, who, on the ground, did the
work the Curtis Company originally did from the home
office. The development of the system is set forth in the
testimony of M. E. Douglas, as follows:

Q. Did you encounter any difficultlies in circulating through
boys the way you did?—A. Yes.

Q. What were some of them?—A. We found a prejudice in the
" minds of the parents and others against the ldea of having boys
sell magazines in this way. They looked upon the work of selling
magazines as being the same as the work done by newspaper boys
selling newspapers on the streets. There was a prejudice against
it. They considered the newsbhoy’s worlk as blind-alley work,
We had to nrake our methods different and our plans different in
order to win the cooperation of the parents and teachers and
others, and that required long and arduous work and the expendi-
ture of a good deal of money., We had to inject into our plan
an educational context in order to win the convinced participation
of parents in our plan with respect to boys.

Q. What other difficulties did you have?—A. We found the boys
fickle, and we had to devise various ways and means of retaining
their interest and their efforts. Our effort was almost entirely
to get steady customers, whom the boys might serve regularly
from week to week, and we, of course, had to teach the boys how
to do this and tell them how.

Q. Did you secure the cooperation of the parents and the
teachers of the boys you had selling the Saturday Evening Post?—
A, We did.

Q. Wasg the Post in the beginning known throughout the coun-
try 7—A. It was not known west of the Alleghenies,

Q. What was the character of the boys who were selling the
Saturday Evening Post at the time you mentioned ?—A. Almost
all home boys and schoolboys, who sold nothing but our maga-
zines. .

Q. Explain the plan you had of seiling copies of the Saturday
Evening Post through hoys.—A. As I stated, the boys sent in thelr
remittances and orders to Philadelphia, and we mailed the copies
back to the boys. Then, in order to carry out or in order to
accomplish our plans, we had to make it possible for the boys
to learn how to sell, We began printing leaflets and pamphlets
aund house organs, in which we placed suggestions for the guidance
of the boys, telling them what to say about the publications—tell-
ing them what to say about the articles or features of the publi-
cations. We, in short, had almost to put into the mouths of boys
what they should say about the articles In the magazines, and we
had to help them to identify the class of readers to whom to go.
We had to assoclate the particular article with the prospective
purchaser in the mind of the boy, in order that he might judge
how to intelligently approach the reader who would be most apt
to buy the particular article or issue. That required a good deal
of work, in addition to the other necessity of getting the convinced
participation of the parents of the boys in this proposed plan.

Q. How did you obtain the participation of the parents and
teachers?—A. We built up a circulation of 25,000 to 40,000, and
then we found it difficult to make further increases. The in-
creases that had been made up to that point did not follow, and
we began to analyze the reasons for that, and we found that it
was—-—

Q. How did you obtain the participation of the parents and
teachers that you spoke about?—A. By emphaslzing the business
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training value of this work and pointing out what was involved
in it

Q. How was that done?—A. By concrete illustrations as to what
was involved in that.

Q. Was that done by traveling men or correspondence?—A, We
began with a few traveling men in about 1901, and we gradually
increased the force, so that we had traveling men as well as corre-
spondence helping to this end. ’

Q. What educational feature was incorporated in your method ?—
A. Eventually we worked out the plan of the League of Curtis
Salesmen,

Q. The what?—A. The League of Curtis Salesmen,

Q. What was that?—A. A league composed of the organization
of our better boys—the boy reaching the highest rank in the league
1s assured of a good salaried position obtained by us for him.
There are several ranks in the league., This was the culinination
of our effort at imparting the educatlonal content to the parents.

Q. That was the culmination of your effort that began in 1809
or 1900, when you first started to break down this prejudice of
the parents and teachers?—A., Yes, sir.

Q. Which you testified about?—A. Yes, sir.

Q. Was there anything with respect to the vocational training
of boys, other than you have testified, with respect to the instrue-
tion that you gave them?—A, Oh, yes; we have used moving-pie-
ture films, and we have had conventions——

Q. I mean at that time.—A. In the early time?

Q. Yes.—A. We emphasized points like this: Boys In connec-
tion with this work have opportunities fo learn something about
the keeping of accounts, because they have accounts to keep with
their customers and with the district agent, and we emphasized
the desirability of learning salesmanship by reason of the fact
that the vocation of salesmanship is one of those vocations hav-
ing a large number of people employed in it—larger, in fact, than
all but three or four other vocations, perhaps. Ior Instance,
bookkeeping—that is taught In almost every public school, yet
there are several salesmen for each bookkeeper, and you hardly
find salesmanship taught In any high school—at least not one
in a thousand.

Q. At that time, in 1899 and 1900, the boys were in direct con-
taoct—that 1s, the boys who were selling the Saturday Iivening
Post—were in direct contact with the main oflice of the Curtiy
Publishing Company in Philadelphia?—A, Yes, sir.

Q. Did you have any local agents at that time—In the begin-
ning?—A. Not in the beginning.

Q. What gave rise to the appolntment of local agents? Just
briefly explain that, Mr. Douglas.—A. We found need of local
supervision,

Q. Local supervision of the boys?—A. Local supervision of the
boys—yes, sir—in order to adapt it locally, to meect local condi-
tions, the plans I have described. That is when we began ap-
pointing district agents,

Q. When did you appoint the first district agent of the Curtis
Publishing Company 2—A. The first district agent was appointed in
about 1901.

Q. Who was it?7—A. Deverly Roy Dudley, of Richmond, Va.

Q. Was he a hoy salesman?—A, ITe had been a boy salesman.

Q. He had been a boy salesman?—A. Yes, sir.

Q. IIe was the first district agent appointed?—A. Yes, sir; the
first district agent appointed.

Q. Who was the next agent appointed 7—A. I think the next was
Wallace Greenbaum, of Denver, Colo.

Q. Had he been a boy—a Curtis boy ?—A. Yes, sir; he had been
a Curtis boy.
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Q. Did you keep on appointing district agents after that, from
time to time?—A. We appointed a few and watched them to see
what developed, and, as excellent progress followed, then we began
a;;lpointlng other dlstrlct agents just as fast as we could every-
where.

Q. Have you any idea about how many you had after the first
six months—just approximately?—A. We probably worked for
about three months with a dozen to see what the developments
were, Then within six months after that I should say we had a
hundred or two.

Q. What was the maln reason for your appointing these district
agents and what were they supposed to do?—A. We wanted a rep-
resentative locally—an agent locally—who would couch these boys
and train them as salesmen. We wanted to shift, with respect to
this effect, the center of gravity from Philadelphia to these cities
and have an agent there who would coach these boys and do the
same things we were doing at Philadelphia.

Q. Did that involve meeting with the parents and teachers?—
A, Yes, sir; that involved meetings with the parents and teachers.

Q. What did the agent have te do at that time with respect to
making any reports?—A. Very soon, In due course, after we had
appolnted a considerable number of them, so it became a practical
thing, then we began to ask them to make reports of gales by boys
individually. Of course, when we appointed one of those agents
we turned over to the agent all the boys in the town who had been
previously buying from us and asked them to buy from the district
agent, thereby giving the district agent the local organization to
start with, giving them the boys we had been previously supply-
ing; and as soon as it became a practical thing we had these agents
report to us the sales by the boys individually.

Q. So after 1901, which was the beginning of the employment of
district agents, you testified, I think, that you put in more from
time to time at various places?—A. Just as fast as we could.

Q. Now, at that tlmme, how were the district agents located
and found—selected ?2—A. They were placed largely by correspond-
ence, for the reason that in the early days we did not have an
adequate force of men, We had applications from a number of the
boys asking for appointment. In our house organs we made men-
tion of the arrangements that had been made with district agents.

Mr. Davy., What question i3 he answering?

Mr. WELCH. e is answering how the district agents were se-
lected and found.

The WirnNEss. In our house organs we made mention of the ar-
rangements that had been made with Beverly Roy Dudley, and
with Wallace Greenbaum, and with others, and this resulted in
applications coming to us from boys in other cities, who wanted
similar arrangements made.

Q. Did you have any traveling men appomted then?—A. We
had a few; yes. Then, as we found this plan proving successful,
we advertlsed. We advertised for persons to act as agents for us.

Q. And this was covering the perlod from 1901 up to about
when? That is, it was a continuing period, after 1301?—A. Con-
tinuing period; yes.

Q. Now, what was the character of the men, other than boys,
that were appointed district agents?—A. Chiefly retail dealers.

Q. Retail dealers in what?—A. News dealers, stationers, book
stores, druggists, tobacconists, candy stores occasionally—every
kind of a retail store.

Q. Did you endeavor at first to obtain as district agents one of
the boys who had been selling the Post?—A. The preference was
always given, under our original instructions, to one of the boys
who had previously been selling, if there were one qualified for
leadership of the others.

Q. And, following that, your traveling men or you would appomt
a retail dealer?—A Some one qualified for leadership, chiefly
relailers.
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Y. And you kept on appointing—did you after that keep on
appointing boys as district agents, wherever available?—A. Yes;
we still do so.

Q. And still do it?—A. Yes.

Q. That is, boys who previously sold the Post and the Curtis
publications?—A. Yes; there are thousands of boys, right now,
looking forward to the time when they may gel to be disirict
agents.

Q. What adid you do with respect to extending district agents
or not?—A, In about 1009 we began to use traveling men on a
large scale, to appoint district agents in towns where we then had
not appointed them.

From this it will be seen that the development of these
district agents was a natural outgrowth of the commercial
and fair development of the business; that the first dis-
trict agent was appointed in 1901; that the first appoint-
ees were old boy salesmen; that on the district agents
was placed the responsibility of personally dealing with
the boys locally, instead of from the home office at Phila-
delphia; that beginning with a few such local distributing
agents the success of the movement developed rapidly;
and, indeed, the very business of these distributing agents,
which these two competing companies seek to share,

‘namely, the boy force of these agents, was turned over to

the agents originally by the Curtis Company itself.

As the plan of working through distributing district
agents proved successful the Curtis Company began ad-
vertising for persons to act as distributing agents—* news
dealers, stationers, book stores, druggists, tobacconists,
candy stores, originally—every kind of a retail store.”
However, the preference was always given to one of the
boys who had developed in the boy organization, and
the extent of this preference for the boys was shown by
the fact that, out of 1,700 or 1,800 distributing agents, the
Curtis Company had had, in 1910, about 85 per cent of
boys and retail dealers. indeed, the fact that from the
boys there were being developed trained distributing
agents, and that these distributing agents were recruiting
new boys, shows how widespread and correlated the two
factors were.

Q. About how many district agents did the Curtis Publishing
Company have in 1910, approximately, if you know now?—A.
About 1,700 or 1,800.

Q. Did they have that many as early as 1910?7—A. I think so.

Q. You testifled that most of these district agents, in 1910, were
boys and retail dealers. Can you give any estimate of what per-
centage were boys and retail dealers?—A. About 85 per cent.

This general plan seems to have been original with
the Curtis Company, the proof being that “at that time
there was no other publisﬁe,r of magazines which circu-
lated its magazines through local district agents supplied
directly by the publisher and by the boys.” It will thus
be seen that in its novelty and success it was a new factor
within its sphere of developing a new and not of operat-
ing an old field of commerce.
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Up to 1910 the distributing district agents sold their
publications direct to the boys only, and retail news deal-
ers were supplied by the American News Company.
Shortly before that time, owing to business friction be-
tween the Curtis Company and the American News Com-
pany, the district distributing agents were left free to
deliver copies of the Evening Post to retailers, and this
arrangement was later extended to the Ladies’ Home
Journal. Up to the year 1910 the Curtis Company’s dis-
trict agents wholesaled no other magazines than the Cur-
tis Company’s Post and Ladies’ Home Journal, a business
practice to which no one is shown to have objected as
unfair business competition. The expense of maintain-
ing these sales through the distributing district agents
and the boys at large amounted in 1908 to over $250,000
and in 1909 to over $376,000.

In 1912 the Curtis Company acquired, as we have said,
the Country Gentleman and distributed it through its
distributing district agents and boys and through the
American News Company in the same way, and from
that time on has continued to expend large sums for
prizes, etc., among its distributing agents and the boys,
approximately the following sums: 1913, $89,000; 1914,
$88,000; 1915, $126,000; 1916, $184,000; 1917, $136,000.
The personal character of the work of the local distribut-
ing agents and the personal relation of these boys to the
Curtis Company and its local distributing agents was
shown by the proofs. As a part of the bois’ compensa-
tion, the company paid the dues in the Y. M. C. A, of &
large number of boys; these membership fees now
amounting to $2,500 a year.

A league of what 1s called “Curtis salesmen” was
formed among the boys, membership in which was de-
pendent on their standing in their local school work and
on their efficiency as salesmen, both of which features it
was the work of the local distributing agent to oversee.
The boys reaching the highest rank in this league were
assured good salaried positions on leaving school, and
their high character and the success in training them is
proved on the record by the fact that at the time the

roofs were taken there were 2,000 applications on file
?rom some of the best business concerns of the country
asking for these boys. The personal character of this
work of the local distributing agents and the cooperation
of the company’s traveling agents in the organization ol
this league of the boys, and the time, patience, and ex-
penses ex&;ended in its formation are fully set forth on
the record, and show beyond all question that this wide-
spread, novel, and effective selling organization of dis-
tributing agents and boy salesmen is a part of the com-
plainant’s business, fairly and laboriously built up by it,
and leaves no doubt that its morale, efficiency, and good
will was a business asset and in the distribution of maga-
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zines of great value; and its continuance and its success
was, in the main, bottomed on the undivided loyalty of
the local distributing agents and on their continuing to
vemain distributing agents of the Curtis Comtpany alone.

The proofs show that the compensation of these boys
and the distributing district agents was fair; taking, as an
example, of the five cents ]Ezud by a customer to the boy for
a copy of the Saturday Evening Post two cents went to
the boy, one-half of one cent to the distributing agent,
and two and a half cents went to the Curtis Company for
publishing and delivering the magazine to the district
agent. Indeed, the personal character of the relation-
ship and the distributing agents, as the prime element in
the whole plan, is stated by Charles W. Eliot, late presi-
dent of Harvard University, who says:

The method of the Curtis Publishing Company in enlisting a
large number of boys who are still at school in selling its publica-
tions and teaching them how to sell the journals to the advan-
tage of the commpuny and to thelr own profit gives a useful ex-
ample of cooperation between schools and industrial companies
in the training of boys. It is a first-rate example of vocational
training given by a commercial company during the period of
school life. The Curtis Publishing Company's method has proved
successful in scveral Important respects: IMirst, it has provided
the company with a large body of effective young distributors ot
its products; secondly, it has kept thousands of boys in school
longer than they would otherwise have stayed there; thirdly, it
has taught them thrift and accurate accounting, an invaluable
lesson; fourthly, it has given many thousands of boys a knowl-
edge of the art of selling Journals, which easlly becomes available
in nrany other businesses; fifthly, it places many boys in good
situatlons on well-grounded recommendations, when, being fit for
larger service, they leave the employ of the Curtis Publishing
Company. The Curtis method has thus been of great service, not
only to more than 50,000 hoys but also to employers In a large
variety of Industries. It should be clearly understood that boys
who avail themselves energetically of the offers of the Curtis
Publishing Company can still have half of their afternoons for
play, and can earn by diligence out of school hours not only
their pocket money but a considerable savings-bank deposit in the
course of four or five years, The winning of this deposit is likely
to affect beneficlally the whole future career.

The proofs show that 95 per cent of these boys sell only
the publications of the Curtis Company, and that, in
view of their school duties and in deference to the wishes
of their parents, the sales for the Curtis Company is the
limit of their selling power, and if they sell other maga-
zines they must cut down the Curtis sales, The proofs
show that the Curtis Company expended in the main-
tenance of district agents and boys in the four years,
1914 to 1917, both inclusive, over $5,500,000, and they
abundantly satisfy us that this method of distribution
is an entity made up of the joint activity and personal
cooperation of district distributing agents and boy dis-
tributors and their relatlonshi(? to the Curtis Company,
cach one of the three being dependent upon the other
two for the proper cooperating and interrelated dis-
tribution of thie respondent’s publications and promptly
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furnishing the same to the reading public, and that this
plan originated with and was built up by the Curtis
Company through years of patient effort and at great
expense, and that it forms the basic, practical method of
distributing and marketing the Curtis Company’s pub-
lications and is a business asset of great value, and that
the vital and basic element in this business is the un-
divided loyalty and personal interest and influence of the
distributing agents.

After the success of this plan had been demonstrated
by the work and money of the Curtis Company, it is to
be noted as an evidence of business morality among the
magazine publishers that but 2 of the 400 magazine pub-
lishers made any effort to take away from the Curtis
Company the undivided services of its distributing
agents. And it will be further noted this effort was in-
volved in and became the subject of judicial considera-
tion in a suit hereinafter referred to. Pictorial Review
Co. ». Curtis Publishing Co. (D. C.), 255 Fed., 209.
There the court, in its opinion, held as to the relative
conduct of those 2 competitors:

The defendant, in Insisting upon maintaining the Integrity of
its system, Is not in my opinion guilty of unfair trade. On the
contrary, the complainant, in attempting to avail itself of this
system, is engaging in unfalr trade. That it can not build up a
system of its own, if it desires to do so and will go to the trouble
and expense, I do not believe. It is attempling here to secure
a preliminary injunction to prevent the defendant from contract-
ing with the latter’s district agents not to market the Pictorial
Review through boys and dealers. To grant such an injunction
would break up what I think is a perfectly legitimate system for
the promotion of sules of the defendant’s magazines, and would
enable the complainant, without expense, to employ tlie organiza-
tion built up and fostered by the defendant.

Turning, then, to the proofs in regard to the acts of
the Curtis Company and these two competitors which
form the basis of this proceeding, we note that in 1910
the Success Company, which published the Post Maga-
zine, now the National P’ost Magazine, endeavored to
make use of the Curtis organization. But from 1912 to
1917 the services of the T)oys in the organization de-
scribed have been utilized solely by the Curtis Company
During that time a number of other magazines and
periodicals had been wholesaled to retail dealers by some
366 of respondent’s district distributing agents, out of a
total of 1,375. This has been done with the understand-
ing that no use should be made of the respondent’s boy
organization for the sale of the periodicals of such pub-
lishers. The proofs further show that about 1917 the
two magazine companies, which published the four
magazines referred to, undertook to avail themselves of
this boy organization of the Curtis Company. One of
these companics was the Pictorial Review Company,
which published the Pictorial Review; the other the
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Crowell Publishing Company, which publishes four
magazines, namely, Women’s Home Companion, Ameri-
can Magazine, Farm and Fireside, and Every Week.
These companies have built up a great business and great
circulation of their magazines through the American
News Company and by other means open to them, as to
which reference is made in the testimony of Messrs. Beck
and MacKinnon.

As we have seen, the Pictorial Company depended en-
tirely, in the matter of single copy sales. on the American
News Company and its facilities. Seeing this, they
sought to secure the local distributing agents who are
under contract with the Curtis Publishing Company,
“in order to secure a wider and more eflicient and better
service and more circulation.” The proofs show the
commercial significance of this effort was that—

If we could reach all of the wholesalers in the country—that
s to say, If we could do business with all of them—I think the
doubling of our single copy sales (that is, a sale by boys) would
not be unreasonable to expect on Every Week.

In addition to the effort to reach the distributing agents
of the Curtis Company, the proofs show that efforts were
made to reach the boys whom the distributing agents had.
At first no objections were made by the Curtis @ompany,
in a number of cases, to its district distributing agents
handling these perodicals:

With Every Week, ag with Pictorial, we granted permission in
2 number of early cases, until it developed that the methods In
use were contemplated to be generally objectlonable to us.

These later-developed methods, after February, 1917,
are shown by the proofs that—

In the case of Every Week we found that they were beginning
to sell through boys.

The letters of the Pictorial Company, which began
about January 20, 1917, and were sent to the distributing
agen&s of the Curtis Company, among other things,
stated:

We are ready to supply you directly with such copies of Pictorial
Review as you can sell through boys, * * * Your boys should
be able to do a corking business.

In the specific instructions sent out to give these Curtis
distributing agents, they were directed %1 the Pictorial
Review to “ get your boys busy getting orders for regular
monthly delivery.” That the purpose was to undermine
the sale of the Home Journal by the Curtis Company’s
boys is clearly indicated in a circular dated November 28,
1917, in which they said:

May be you have some newspaper or route boys whom you could

get started with a monthly dellvery by offering them this bonus
in addition to their regular four cents.
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Thus, the testimony of Smith, of Washington City, is
that an agent of the Pictorial Company came to his office
and—
wanted me to take some coples from the Washington News Com-
pany and get my boys who were selllng the Saturday Evening
I'ost and the Ladles’ Home Journal to try them out.

The proofs further show that it was to be done in an
underhand manner; the witness stating:

Before I had a chance to refuse it, it was offered to me with
the sugzestion that I could get it in my sister-in-law’s, or my wife's
or in the name of a couple of men who worked around the office.

The proofs further show that Smith was a sales boy
who hag grown up with the Curtis Company sales ageuncy,
having started with that company when he was eight

ears old. The proofs show that Thomas had about 350

oys selling for him and that he had received about 200
from the Curtis people when the work was turned over
to him; that he had meetings with the boys at the Y. M.
C. A, and the boys’ homes. Thomas testified that Korb
asked him to handle the Pictorial. “He said he would
accept; if the boys wanted any copies, to let them have
them.” Thomas had been brought from Norfolk and
Newport News, where he had been working for the Curtis
Company, to Baltimore, and had taken charge of their
business there. It is also to be noted that while Korb was
endeavoring to get the use of these 850 boys through
Thomas the latter was not the only wholesaler in Balti-
more; that Cann, Wilson, and Grape were wholesalers
who handled the publications of other magazine publish-
ers, and who, it is fair to conclude, were all competitors
of the Curtis Company, could get their service.

The Curtis Company’s district agent, Kimbrough, at
Richmond, was also approached. He had been connected
with the Curtis Cempany for seven years; had grown u
as one of their boy salesmen; had worked into the posi-
tion of district agent and handled no other magazines.
There were other wholesalers in Richmond, the proofs
show, namely, the Richmond News Company and Levy
& Co.; but Kimbrough was asked to handle the Pictorial.

They sald they wanted to get away from the American News
Company, and would turn thelr store business over to me if I
would permit the sales with the boys, and I said I would refer the
matter to the Curtis ublishing Company.

Q. Those are the only boys you have?—A. Yes, sir.

Q. You distribute magazines through these boys?—A. Yes, sir;
Curtis publications, and they handle only Curtis publications as far
us T know.

The suggestion was likewise made to him that he could
take an agency for the Pictorial in somebody else’s name.

The proofs show these boys form a dependable body;
that they had their own permanent customers; and they
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also show the personal work of Kimbrough. In these re-
spects the testimony of Ximbrough was:

Q. Did you have any talk with Mr. Korb or did Mr. Korb say
anything to you about other Curtis agents handling Pictorial Re-
view?—A, Yes; he sald that there was no objection on the part of
the company, because Smith, at Washington, and Schafer, at Pitts-
burgh, were handling the Pictorjal Review.

Q. Was anything said about your brother?—A., He did sugygest
that I could do that.

Q. What do you mean by *could do that” ?—A. That I could
have taken the agency in somebody else’s name.

Q. llow many boys have you?—A. Well, it runs on an average
of around 100,

(). Are they a pretty permanent body 7—A. They keep at a pretty
permanent flgure of about 100. I have one boy who wuas selling
before I was district agent, and he i3 still selling, and others come
and go, and last two or three years or a few weeks, and that 1s
about the way it works out,

Q. They have permanent customers or routes?—A. Yes, sir,

Q. What kind of boys are they? Where do you get them?—
A. Most of them from school 1lists and advertisements Inserted in
the papers asking for nice, clean boys.

Q. Most of them are schoolboys?—A. Yes, sir.

(). Ilave you done any work instructing them, or holding meet-
fngs with them?—A. Yes, sir; I have held meetings with them,
and often they come and ask me where they can get customers,
and I tell them the best I know how.

Q. And do you do some Y, M. C, A. work?—A. We have meet-
ings with the Y. M, C. A,, and the Y. M, C, A, has cooperated with
us and loaned us thelr swimming pool.

It appears from the testimony that at the time Kim-
brough was thus asked to take these agencies and have
the boys do the selling, Levy was the main wholesaler in
Richmond at that time, the sceming object not being to

et a dealer to handle their magazines but to get a Curtis
istributing agent who could use the Curtis boys,

The testimony in regard to the situation at Rochester,
N. Y, is also indicative of the real purpose the Pictorial
Company had in view. In that city the wholesalers were
the Rochester News Company, which was a branch of the
American News Company, and the Manson News Agency.
They were old, well-established concerns. Lazarus, the
district distributing agent of the Curtis Company, had
been such for 14 years and sold no magazines except the
Curtis publications. IIe had about 220 boys, and they
had their own customers. The value of the personal
character and the personal work of a distributing agent,
as used in the Curtis plan, is shown in the testimony of
Lazarus:

Q. ITow long have yon had your Curtls contract?—A. About 13
or 14 years,

Q. You sell your papers, I presume, to dealers and to boys?—
A. To dealers and to boys; yes, sir.

Q. Ilow many boys have you?—A. I have about 220 boys that
scll the T'ostg and the Journals, and nbout 30 or 85 corner boys.

Q. Newsboys?—A. Newsboys; sell Curtls maguzines and papers,

ete.
Q. Of the 220, do any of them do any selling other than Curtis
publications?—A. No, sir,
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Q. They have thelr own customers?—A. Own customers; yes.

Q. What kind of boys are these?—A. They are all good class of
boys. Their fathers are lawyers, doctors, and busincss people.

Q. You went out and got these boys?—A. Yes, sir; I went out
and got those boys.

Q. How did you get them?—A. I have different ways of get-
ting boys—boys that sell for me, They bring them to me, and
then again I am in a business place where there are 340 offices in
it, all lawyers, doctors, and all class of peoples, and their sons sell
for me. They tell their boys to sell. Once in & while we would
be offered different ways of getting them, through newspapers.
Curtis has a way of putting it in the papers, you know, getting
boys, and it i3 easy to get boys, anyway.

Q. You never have any trouble?—A. Never have trouble getting
boys at all; no, sir.

Q. Do you work with the Curtis Company, with thelr own men
ihere, In getting them and keeplng them etlicient?—A. Yes, sir;

do.

Q. And you report on these hoys every week, the results of their
efforts, do you not?—A. Every week; yes, sir,

Q. Are any of these boys members of the Curtis League?—A.
Yes, sir; well, we have about four master salesmen and about
three league salesmen.

Q. Any plain league members?—A. Yes, sir.

Q. Ilave you got any expert salesmen of the middle class?—A,
We have got some, I think; I am not sure, I think I have.

Q. If they sell enough papers they get advanced in rank in the
league?—A. Yes, sir; get advanced in rank in the league.

Q. Do you have any contact with their school-teachers?—A.
Yes, sir; I do.

Q. What do you do?—A. I know them all personally. They are
glad to send boys to me.

Q. You work with the school-teachers in getting boys?—A. Yes,
sir; work with the school-tenchers in getting boys. "Then, we also
have about 10 boys that I guess the Curtis Publishing Company
pald their way through the Y. M. C. A,

Q. And you work with the Y. M. C. A. there?—A. Yes, sir.

Q. Do you know whether the Curtls Company has done that?—
A. Yes, slr.

The same proposition was made to him that was made
to the others, stating that they wanted him to handle the
publications through the boys. Lazarus testified that he
sells 7,000 Posts and 4,500 Ladies’ Hlome Journals; that
“he don’t handle other business, because Curtis maga-
zines keep him busy ”; and that he gives it all his time,

In Louisville, Ky., the Heverin News Company was the
large wholesaler. Tt was not a branch of the American
News Company. It handled a large number of maga-
zines and newspapers and had been long in the business.
Goodman had been the district distributing agent of the
Curtis Company for only three years, and his business
was exclusively for them. Ile distributed to 117 boys
and to some 2175 retail dealers. Ile testified that he had
had the fullest cooperation of the Curtis Company in
obtaining boys for his work, and that the Curtis Com-
pany was in personal correspondence with every one of
tllem.; that these boys were appointed by name by the
Curtis Company; that they received prizes or bonuses
from that company, and printed matter. Ile testified
that for every new boy he started in the work he received
from the Curtis Company $1. Goodman testified that a
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representative of the Crowell Publishing Company had
endeavored to get him to sell their Every Week in Louis-
ville.

One of the road men, he was trying to place Every Week in
Louisville. He approached me, and I explained the sltuation,
that I did not care to handle it, and he finally asked me if I had
any relative or any brother working for anybody in the news-
paper business, and I told him I had a brother working in the
Loulisville post office, and he suggested I place the agency in his
name.

Q. In your brother’s name?—A. And have our Curtis boys sell
it, and by doing so, the agency not being in my name, they would
not find it out.

Q. Now, the Crowell man, of course, wanted to do the same
thing for the boys, too, did he not?7—A. Ile wanted the Curtis boys
to sell Every Week.

Q. And thus reach the same customers that the wholesale dealer
could not dellver to?—A. No; Every Week wanted to draw the
benefit of the Curtis work.

Q. I know he wanted to get the benefit of the Curtis organiza-
tion. but he was trying to reach these customers, was he not?—
A. He was trying to have the boys sell Every Week to some of
thelr Post customers,

The substantial character of Goodman’s magazine busi-
ness is shown by his sales of 4,700 Posts a week, 2,300
Journals, and 750 Country Gentlemen.

Proofs in reference to oFeka, Kans,, clearly show that
the boy organization was what the Crowell Company was
after, and not the general wholesaler. In Topeka, one
Patterson was a wholesaler and is now handling 15 maga-
zines; Miss Goodrich handled the Curtis publications
alone. The representative of the Crowell Company came
to Topeka four different times, endeavoring to induce her
to take on his magoazines and obtain the use of the Curtis
boys. Miss Goodrich distributed the Curtis publications
to 33 dcalers and had 170 bovs. She was the clerk of a
church, and took up the work with the boys as a voca-
tional, altruistic work. She had parents’ meetings once
a month, meetings of boys of the Y. M. C. A,, had them
organized in teams, and got in touch with their work in
the schools. It was this organization that the Crowell
agent wanted to avail himself of. Iler testimony shows
the personal nature of the work:

Q. You are intimate with a number of the parents of these
boys?—A. Yes; we have had parents’ mectings once a month,
The parents are interested in what the plan i{s doing for the boys;
in fact, the whole game with me Is a vocational plan, anyhow, and
what it is doing for the boy, and I am not only getting these boys,
but the parents and teachers at the schools. I had one high school
teacher who came to me and asked for viewpoints about sales-
manship. Salesmanship 13 taught in the high school at home, and
the lesson that day wasg “ Selling Saturday Ivening Posts.” 1
had another teacher who came and asked us what we could do
for a boy who was late at school. I sald that should not be, and
I just told her to announce that a boy who reperted late at schiool
would not recelve his coples until after school. She has spoken
to me several times since, and she said that boy has never been
late since,
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Q. You are in this because of your great personal interest in
this vocational work?—A. I surely am. The agent said I have
such a good organization it was not necessary to go farther, and
that he had a good proposition and would like to leave it with me.
Isaid I could not take on the other publications without the con-
sent of the Curtis Publishing Company, and, besides, I did not
want to use the boy organization, because it was strictly a Curtis
organization.

Miss Goodrich sold substantially 2,000 Posts and 2,000
Journals of each issue. The existence of another com-
petent wholesaler in Topeka, and the continued persist-
ence of the Crowell Company in endeavoring to get the
boy organization which Eﬂss Goodrich, the Curtis dis-
tributing agent, had built up asa distinct’ly Curtis organi-
zation, shows that the boy organization was the crux and
aim of the Crowell Company'’s efforts, and the key to get-
ting it was getting the distributing agent.

he testimony of Mrs. Sturdevant shows very clearl
the personal, altruistic, vocational character of the wor
of the boys in the Curtis organization ; the personal work
of the district distributing agent in building up the or-
ganization and of the Curtis Company in aiding in its
upbuilding; and the desire of the competing company
to avail itself of this boy agency created by the Curtis
Company. Mrs. Sturdevant was a district distributing
agent in St. Louis, a city of such magnitude that obviously
these competing companies could each get a competent
wholesaler to distribute its magazines. In the face of
this fact, an eflort was made to induce Mrs. Sturdevant
to give them the services of the boys of this Curtis organi-
zation. lIler testimony shows that she gained her training
under Curtis branch managers, and, as she said, she
“learned the Curtis ideals and Curtis methods.” She had
187 boys, all of whom were school boys. “I make it m
business to know the parents of the boys in almost all
cases, and know them personally, through the boy, either
over the phone or by visiting at their home.” She kept
in touch with the boards of schools and got information
from them in regard to the boys’ school standing, *Dbe-
cause the company required that the boy must make good
marks in school.”” She had her boys subdivided into ten
club organizations, and at the meetings—

We have instruction on the selling features of the particular
publication for that special week. We talk about the cover (of
the Curtis publication), analyze it, and discover whether the cover
is a good selling feature—whether the cover will sell the copy or
whetlier we must refer to sonrething inside.

The work of the district distributing agent with the
boys is supplemented by the traveling representative of
the Curtis gompnny. The proofs show:

Men came there at times for special efforts to get boys. Mr.
MecLarty, and last year Mr. Neer and Mr. Wehner, different Curtis

representatives, came there, Then the company makes very
special efforts themselves by making prize offers to the boys.
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As showing the personal character of the work of this
organization, the same witness testified :

Q. Now, during these slx years’ experience, during the time you
were district agent, you had experience in watching these boys
and instructing them?—A, Yes.

Q. Would you say that it had been beneficial to the boys as &
whole?—A. Oh, I know {t,

Q. Well, 1s there any particular respect that you could speak
about in which it has benefited the boys?—A. There 18 a boy [in-
dlcating picture] that I had from the time that he was a small
boy, and this boy now is a bank exanriner. * * * In the
eighth grade, when he got about 14, his mother began to have
trouble with him. She Is a widowed mother. She appealed to
me. So I took it up with Elmer, and got him to be a member
of the League of Curtis Salesmen, promlsing him that 1f he
would make certain sales he could do it. I kept him fronr quit-
ting school, and I kept him from losing his grades because the
company required that the boy must make good marks in school.
So I appealed to Elmer in that way, and through the principal
of his school, Mr. R, L. Barton, and his mother and grandmother
and Mr. Barton, we all worked together and showed him what
it would mean to hinr to do this. And then when he got out of
school he got a position in the Mechanics’ American National
Bank, I went to see Mr. Allen about three or four months after-
ward, and he gaid, “ If you have any more boys like that, send
them to me and I will take them,” * * * YVery much benefited,
I have a small hoy who I3 the son of a widowed mother, and he
only sold flve copies when he began, and was exceedingly stupid.
I took it up with his mother. Ile could not keep account of his
money at all. So she called me up and asked nre if I thought
Robert had better quit. I said, By all means, no; let me have
him three months more.” Ie could not make change; in fact,
he very seldom got home with as much money as he started out
with for a while, and his mother consldered it a bad Investnrent.
Dut his mother and I together have been very busy, and we co-
opcrated with him, At the present time, at the last call his
mwother made on me in regard to it, she sald, * Robert is able now
to go out and deliver all his copies”—he 13 taking ten coples
now—*and to come in with the entire amount of cash, and he
can make change.” Ile is only eight years old.

Q. Ilow old is Itobert?—A. Eight years old. And his mother
Las persisted in it, even at the loss of money, for the sake of
principle and the boy, and she helps him keep his accounts every
week. I had another boy, Douglas Crockwell. IIis father is in
the wholesale lenther business. And Douglas’s father had had
nie teach his boy, I1le 1s not selling now, on account of the condi-
tion of his health, And his futher told me that he makes Douglas
account for every cent of his profits. LEvery week they go over the
book that the gentleman showed here.

Q. Yes?—A. And they figure his profit, and a certain amount is
1ald away for spending money and a certain amount is put aside
In a permanent fund, and the father and Douglas attempt to
account for every cent that Is carned in prize money and bonuses
and everything else.

We quote these things at length, not as showing the
altruistic character of the organization, its worth to the
boys, or as being a factor in the decision of this case, but
simply to show that, whatever the boy sales agency of the
Curtis Company was, the distributing agents and their
undivided service to the Curtis Company constituted the
foundation stone of the whole selling structure,

Mrs. Sturdevant handled ro other than the Curtis pub-
lications. She was urged to take on Every Week by the
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Crowell Company, but declined. She felt that the boys
were doing better work by concentrating on one publica-
tion; that if she took on another publication she would
have to teach them the selling points of that publication,
and that their parents did not want them to do so; that
she placed no restrictions on the boys selling other maga-
zines, where their customers wanted them to furnish
them; that she finds that about 50 Posts is as much as a
boy ought to handle; that she had not encouraged them to
sell more.

The personal character and morale of the district
agents and the boys are illustrated by the testimony of
these witnesses:

Q. Now, you are interested In your boys making all the money
they can, aren't you?—A. I am more Interested in their learning
to be men, business men.

Q. Yes; I wlll agree in your case that Is true; I think you
are.—A. Yes, sir.

Q. And I think it 1s a very commendable thing.—A. I do not
emphasize the money as much as the other,

Q. But I am asking you, Would you like to have them make
money, too?—A. Oh, yes; the moncy is the measure of success in
a way.

Mrs. Sturdevant declined to take on other magazines,
saying:

Well, I belleve In the boys concentrating on one thing. I belleve
in concentration. I think it pays me and pays the boys. I be-
lleve that to handle one line of goods and handle it well is better
than to divide up.

Mrs. Whittelsey, another district agent in St. Louis,
had 35 boys on her staff, and handled no other publica-
tions than the Curtis. She was also approached with 2
view to get the use of her organization of Curtis boys:

In August, 1917, I was asked to—a man came to the house. Ie
told me he was representing the Pictorial Review, and asked me if
I would take it on. I sald, *“No”; that I was not interested and
I hadn't time. Well, he sald it would not take any more time
than I was devoting right now to it; that I had the organization
and could do it while I was distributing the other papers.

Q. Did he mention the character of your organization in any
way?—A. Yes; he sald they were a fine class of boys, and they
could sell the papers while they were selling the other papers,

The testimony shows that the effort to get the distrib-
uting district agents’ boys of this Curtis organization was
carried out even in small communities. McNerney was
2 miner at Goldfield, Colo., and there was a_wholesale
news company and a branch of the American News Com-
pany in that district, which wholesaled every magazine
that came into it except Curtis’, which was the only one
McNerney handled. He had a small organization of
boys, which he had built up and trained with the help of
the Curtis Company, through their prizes and instruc-
tions. The personal character of the organization, dis-
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tributing agent, and boys, and its relation to the Curtis
Company, 1s shown by his testimony :

Q. How did you come to sell Curtis mngazines?—A. Well, I
was going to school and needed a little spending money, and 1
knew the district agent in Cripple Creek, and he thought he would
glve me a trial and started me out with 20 Posts.

Q. Did he give them to you or sell them to you?—A. He sold
them to me,

Q. Twenty Posts a week?—A. That was the first week.

Q. And when you bought those 20 Posts and started to sell them
did you know you were a Curtis boy?—A. Yes, sir.

Q. How did you know that?—A. Because he told me.

The testimony of Nelson, district agent at Omaha,
shows clearly that the object in view was to get hold of the
Curtis schoolboy organization. In that city both the
American News Company and McLaughlin, a whole-
saler, handled magazines. Nelson had 135 boys, and
handled nothing but the Curtis publications, which took
up his entire time. The proofs show that his boys were
schoolboys; that the traveling representatives of tho
Curtis Company had aided him in instructing them and
taking the general supervision of their WOI‘E; that the
boys had received special encouragement from the Curtis
Company: “I have one boy that won a trip for him and
his mother to Washington for the inauguration of Presi-
dent Wilson, and also at the same time won a pony and
cart and harness”; that other boys had won smaller
amounts, and he himself had obtained bonuses on account
of the work done as distributing agent, the largest being
a check for $500; and that during the 16 years of his con-
nection with the Curtis work he had earned bonuses ap-

roximating $2,000. Ile was urged to take up Every

Veck.

The substance of thelr interview with me was that they wanted
to get In with the boy organization, which I would not sanction,
and that seemed to be about all there was to it.

The thoroughness with which this work of obtaining
the use of the Curtis organization of boys was carried
cn is evidenced by the testimony of Dewey, a 16-year-old
schoolboy, who, 1n addition to his school work, had 10
boys selling Posts; the contract being carried in his fath-
er’s name. The proofs show that the Crowell Company
visited him, but the witness declined to handle the maga-
zines, because they “ were in direct competition with the
Curtis magazines, and I did not want to work them
together,”

The testimony of Alexander McLean is very suggestive.
I1is son starte!out, as a boy of 12 years o agé,bto sell
the Curtis publications. ITe made such a success of it that
they gave him a certain district, and after ho had had that
for 4 or 5 ycars the company proposed to McLean to
take the entire North Side in connection with his son.
The father gives an account of the training the son had
from the Curtis Company in his work, e says:
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The most heneficlal thing that ever happened to him. It has
made a business man of him, The boy Is now worth, as a boy
22 years old, he i3 worth probably $10,000. He has made all of
that with the Curtis publications, with the investments he bas
made of that money. And then he has got 375 boys; he is making
business men the same way, practically out of all of them. They
save their money; and the boy that don’t save his money, he i3 no
good at all. He might just as well turn him out. If the mother
and the father don’t take care of him, or both of them—it is the
best business training for the child that has ever been put befora
the public, I don’t care what itis. * * ¢ He is worth probably
$10,000 himself. Now, he has made that off of the Curtis people,
and the investment he has made of the money he has made off
of that. In other words, it has made a business man of him, I
will take his word—it is personal, of course; it i3 my son—it has
made a business man of him, that I will put him against any busl-
gfss man in the city of Chicago. That is what it has done for

m.

Q. You attribute that to his training as a Post boy?—A. Yes,
sir; the training that they have given, and what they are doing
right now wth every Curtis boy they have got. That is what it
?has done for them, always has done for them, and will do with

em.

Q. What 1is it they are doing now, with respect to the Curtis
boys you have now ?—A., They, glve them free coples to start with.
They give them all the encouragement they can in the way of
teaching them how to sell goods and approach men, and go out
and teach them how to save their money and what to do with
thelr money, It 18 nothing but business training, It is not a
little, quibbling business, either. The boys come to our place,
and they buy them, and they sell them, just like they would in
any other business. It is just as blg business for these boys as
Marshall Field’s business is for him, and done the same way,
The Curtis people furnish little books, and I have got one right
here [Indicating]. It is as simple a sct of books as you can
usually find—teaches them how to keep books. These little
children, 10 and 14, are taught just as well how to keep thelr
accounts, just ng well as Marshall IYfeld's and the First Natlonal
Bank, or anybody else, and the Curtls people have been dolng
that for years, as I know positively.

Q. And these boys are also instructed right along in the proper
methods of sclling?—A. They certainly are,

Q. And in keeping their accounts?—A. They certainly are.

Q. And approaching——A. Approaching people.

Q. Prospective customers?—A. Yes, sir.

Q. The merits of the article, and so forth?—A, These little,
bashful boys will start that business, and it makes them self-
assertive; they can put a proposition to a man Just as well as a
man can, and sometimes better. I will take these boys that have
been trained under these Curtis Publishing Company systems of’
training, and I will put them against men in our stores, and find
them better, and we have 350 boys.

Q. What i3 the closs of the 330 boys?—A. They are the best
class that you can get; mostly schoolhoys, naturally. They devote
thefr half day, and one day, and maybe two days to selllng the
Post. That is, the right kind of & boy, if he is drawing 50, he
will stick to it until he sclla them, If he I3 the wrong kind of a
boy, he will bring most of them back. That is the kind of a boy
we try to push along and teach him how to do it.

The proofs show that McLean and his son had 350
boys in their organization. While they allowed their
boys to secll other publications occasionally, they did not
encourage them, for the reason that a divided allegiance
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would destroy the efficiency of the organization. In that
regard McLean testifies:

As a business proposition, you can not do two things, and do
them practically alike, You are going to neglect one or the
other, If they sell the Curtis Publishing Company’'s things and
somebody else’s they are going to neglect one or the other.

From these proofs on the subject-matter of which the
Commission made no findings whatever, it appears by
the undisputed testimony that the Curtis Company
through a scries of years, at large expense, and by the
creation of personal relations, had built up both a dis-
tributing and a selling organization that was efficient,
personai’ in character, and that was, substantially, en-
glged in distributing and selling exclusively the Curtis

ompany’s publications; that with a view to having this
organization cease being the exclusive agents of the Cur-
tis Company, and with a view to enlisting the schoolboy
salesmen of the Curtis organization, the Pictorial Com-
pany and the Crowell Company began and carried on a
widespread and systematic campaign, with the object of
obtaining the service primarily of the district distribut-
ing agents, and secon arily of the local boy salesmen of -
the Curtis Company. The proofs show that in most
localities where this attempt to get the distributing dis-
trict agents of the Curtis Company to handle their pub-
lications was made there were other wholesale distrib-
utors already employed in distributing other magazines,
and through whom these two companies could have dis-
tributed their own. The proof, by those experienced in
getting these periodicals—and there is no proof to the
contrary—is that this boy organization is composed
almost wholly of schoolboys, that the time at their dis-
posal and their capacity to sell is limited, and that the
ordinary limit of a boy’s selling capacity is about 50
magazines; that if the boy undertook to sell other publi-
cations it would result in diminishing his sales of the
Curtis publications, as these two firms are in competition
with those of the Curtis Company, and the handling of
the two publications by the same boy would destroy the
morale and efficicney of the Curtis boy organization.

Such being the proven and undisputed facts, and the
commercial gain to these two competing companies, if
they had succeeded in their plan, being to break down
an eflicient selling organization which the Curtis Com-
pany had, through a long term of years, at great ex-
pense, and with mnch effort built up, the crucial question
arises: Wag the insertion by the Curtis Company in its
contract with its distributing agents that without the
written consent of the Curtis Company its distributing
district agents “ willnot * * * actasagent for or sup-
ply at wholesale rates any geriodicals other than those
published by the publisher,” evidence of unfair compe-
tition in business; or, stated in the common business
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thought of those in that branch of commerece, is it evi-
dence of unfair business in magazine publishing to have
an exclusive distributing agent? And, indeed, the ques-
tion of unfair business is even narrower, when the test
of unfair business is applied to what was actually done
in this case; for, while the restrictive wording of the con-
tract was broad in scope and covered all magazines and
all publishers, yet in its practical enforcement it was
only enforced against these 2 competitive firms, and was
not enforced against some 400 other publishers and maga-
zines who used the services of such agents in a fair com-
mercial way and did nothing to undermine the loyalty,
efficiency, and personal relation of these exclusive agents
to their principal. .

Having thus considered the general situation which led
to the making of these contracts, and without an under-
standing of environment and the causes which led to the
making of a contract, there can be no just construction of
a contract, let us now turn to the question of the viola-
tion of the Clayton Act,

In this regard we note that paragraph 3 of the Commis-
sion’s findings, which finds:

“The defendant has made sales of its magazines to, or enfered
into contracts for the sale of the same with, certain persons, part-
nerships, or corporations, by the terms of which sales, or con-
tracts for such sales, such persons, partnerships, or corporations
have agreed, among other things, not to act as agents for, or
supply at wholesale rates, any periodicals other than those pub-
lislied by the publishber,” the respondent herein, without the writ-
ten consent of *“such publisher "—
was addressed to the Clayton Act. That act provides
that it should be unlawful for one engaged in commerce—
* to lense or make a sale or contract for sale of goods, * * * on
the condition, agreemernt, or understanding that the lessee or pur-
chaser thereof shall not use or deal in the goods * * * of a
competitor * * * of the lessor or seller,” ete.

Seeing, then, that a lease or sale is the thing forbidden
by the Clayton Act, that in this case the alleged sale was
made by written contract, and that this written contract
of sale was the unlawful contract which the commission
forbade the Curtis Company to enforce, it is apparent
that the first and basic question in the case must be di-
rected to an examination of this written contract and a
determining whether it is one for the sale of goods, etc.,
for, if it is not for a sale, the requirements of the Clayton
Act, namely, “a sale or contract of sale,” do not appear
in this written contract, and therefore, no sale being
shown in the record, it is the duty of the reviewing court
to vacate an order to desist from violating the (ﬁayton
Act. So far, therefore, as the Clayton Act is concerned,
the questions involved in the present case are: First, is
the Clayton Act limited to sales or contracts for sales of
goods, and, second, was the present contract one of salel
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The question of sale being the significant and con-
trolling factor in the third finding, and that being deter-
mined, our next question would concern the second find-
ing, which is the same, in substance, as the third finding,
with the additional element that such written contract
was alleged to be in the alternative, either for sale or dis-
tribution; and the next question, therefore, would be:
Does the making and enforcement of the foregoing con-
tract, whether it be a contract of sale or distribution, con-
stitute unfair competition in business?

Turning to the first question, let us determine whether
the quote?l clause of the Clayton Act is limited to sales
or contracts of sales. The only answer to this is the act
itself. Its words are “to lease or make a sale or contract
for sale.” It makes unlawful conditions, agreements, or
understandings—
that the lessee or purchaser thereof shall not use or deal in the
goods * * * of a competitor or competitors of the lessor or
seller.

The words “lease,” “ sale,” “ contract for sale,” “lessee,”
and “purchaser” f)eing the words used, and no other
relation than lease and sale being mentioned, there is no
expressed purgose in the clause quoted to make it cover
any other subject than leases, sales, or contracts for
sales, and to embrace no other persons than lessces and
purcfxasers. The words are so clear they require no con-
struction, and to needlessly construe, in order to broaden
the scope of the statute, whether done by the Trade Com-
mission in administering, or by this court in supervising
the administration of, the statute, would be for either or
both such agencies to write into the statute what Con-
gress has not expressly written. Not only has no ground

cen shown for contending that by necessary implication
the statute covered other subjects than leases, sales, con-
tracts for sales, or other persons than lessees and pur-
chasers, but the Supreme Court had in Motion Picture
Patents Co. ». Universal Tilm, 243 U. S., 518, 37 Sup.
Ct., 416, 61 L. Ed., 871, L. R. A., 1917E, 1187, Ann. Cas.,
1918A, 959, quoted below, indicated its view that the
clause in question was passed to meet a clearly defined
controversy which concerned leases and sales. The caso
of Henry ». Dick, 224 U. S,, 1, 32 Sup. Ct., 364, 56 L. Iid.
645, Ann. Cas., 1913D, 880, involved the sale of a patente
machine, and the decision upheld a sales condition that
other than supplies made by the seller should not be used
in its operation by the buyer. Such being the adjudged
law of the land, the Supreme Court, in Motion Picture
Patents Co. ». Universal Film, 243 U. S., 518, 37 Sup. Ct.,
421 (61 L. Ed., 871, L. R. A,, 1917E, 1187, Ann. Cas.,
19184, 959) not only overruled that case but changed the
decided law, saying:
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It 13 obvious that the conclusions arrived at in this opinion
are such that the decision in Henry ». Dick Co., 224 U, S. 1,
must be regarded as overruled.

. But in doing so that court suggested, as we have said
its view that 6onqress, in passing the quoted section of
the Clayton Act, had done so in order to meet the deci-
sion in Henry ». Dick, supra, the opinion stating:

We are confirmed in the conclusion which we are announcing
by the fact that since the decision of Ilenry ». Dick Co., 224
U. 8. 1, tha Congress of the United States, the source of all
rights under patents, as if in response to that decision, has en-
acted a law making it unlaw/ful for any person engaged in inter.
state comnnnerce * to Iease or make 8 sale or contract for sale of
goods * * * machinery, supplies, or other commod.tles, whether
patented or unpatented, for use, consumption, or resale, * * *
or fix a price charged therefor * * * on the condition, agree-
ment, or understanding that the lessee or purchaser thereof shall
not use * * * the goods, * * * machinery, supplies, or
otlier commmodities of a corapetitor or competitors of the lessor or
seller, where the effect of such lease, sale, or contract for sale
or such condition, agreement, or understanding may be to sub-
stantially lessen competition or tend to create a nronopoly in any
line of commerce.” (388 Stat., 730.)

And in that connection it will be noted that in the dis-
senting opinion in Henry ». Dick (see 224 U. S., 50; 32
Sup. Ct., 381; 56 L. Ed., 645; Ann. Cas. 1913D, 880) the
Chief Justice, with two justices concurring, suggested the
very congressional action which, we submit, was after-
wards embodied in the Clayton Act, stating that their
dissent would—
scrve to make it clear that if evils arise thelr continuance will
not be caused by the interpretation now given to the statute, but
will result from the inactlon of the legislative department in
falling to amend the statute so as to avoid such evlls,

That shortly after this decision was rendered Con-
gress passed the clause in question gives additional
weight to the view that Congress—
a8 If in responsa to that decision, has enacted a law making it un-
lawful for any person engaged in interstate commerce “ to lease or
make a sale or contract for sale of goods,” ete,

Seeing, then, that the interstate commerce acts made
unlawful by the Clayton Act were limited to the lease
and sale of goods, we turn to the second question, namely
Did the present contract “lease or make a sale or con-
tract for the sale of goods”% We say “ present contract,”

for as that contract 1s the one now used, and whose future .

use is the practical commercial factor involved, we pass
by all the preceding contracts and confine ourselves to
the one on which the Curtis Company stands as the
assertion of its lawful right to contract with its distrib-
uting agents. Turning, then, to this present contract of
the Curfis Company, which 1s Exhibit D of its ansvwer,
and the pertinent parts of which are printed in the

607
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margin! we note, first, that the agreement, which is
entitled a “district agency agreement,” is in form and
verbiage an appointment by a publisher of an agent, and
an agent for limited territory and for a mutually op-
tional time, for the purpose of (az selling, and (bg' dis-
tributing its magazines. Now, there are no words in
the contract which purport or contemplate the sale of
such magazines, and there is express provision if (a) a
sale, or %) a distribution, to third parties, is not effected,
the magazines consigned are to be returned to the pub-
lisher. Indeed, the nature of the transaction, the neces-
sary haste to get the magazines into the hands of the
boys at once, shows of itself that there was no reason for
transferring title by sale. It was not the handling of
commoditites of which sales would naturally be made.
It was a contract for distributing and speecﬁng up de-
liveries of an article whose whole value depended on the
haste with which it passed from the agent’s possession.
Confirming these statements, we note that in clause 1,
“appoint the said second party as district agent for the
Saturday Evening Post,” etc., are words aptly used in
constituting an agency, viz, “ appoint,” and of restricted
territory, “ district agent.”

We note that clause 3 provides for the return and credit,
at consignment prices, of unsold copies, and that clause
5 provides for the payment of interest at 5 per cent on the
money deposit, made by the agent, as security for the
magazines consigned. As to the agent making sales of
the magazine, clause 8 obligates him to sell a certain num-
ber of copies of the magazine, and clause 9 binds him to

! To appoint the sald party of the second part as district agent *» * =

2, 'To supply the district agent with coples of the Saturday Evening
Pout and of the Country Gentleman at two and one-half cents (24¢) each,
and of the Ladies’ Home Journal at nine and three-quarter cents (93¢)
each, transportation charges prepald, provided that if tbhe district agent
fall to prove himself entitled to tbe wholesale rates by wholesallng each
fublicatlon to subagents, and by sending on time the requlred fully

temized, subagents’ sales reports, or if the district agent fall to maintalin

a net sale of his quota of any one publication, as required by clause 8,
the publishers may then charge three cents a copy for the Saturday
Evening Post and for the Country Gentleman, and eleven centa a copy for
the Ladies’ Home Journal, or may, &t their option, terminate the contract
after thirty days’ notice and appropriate the cash security;

3. To give credit to the district agent, as the price paid, for unsold
coples returned in accordance with the requiations governing returns, as
etuled on the order blanks last {ssued by the company; .

8, To sell at least coples of each issue of the Saturday Evening
Post, at least coples of each issue of the Ladles’ Home Journal,
and at leust coples of each issue of the Country Gentleman;

9. To supply subagents, both boys and dealers, with the Saturday Eve-
ning Post and the Country Gentleman at three cents a copy for resale at
five cents a copy, and with the Ladies’ Home Journal at eleven cents a
copy for resale at fifteen cents a copy, and to make deliveries early on
the morning of the gale date;

10. To refrain from displaying, delivering, or selling any coples to boys,
denlers, or retall customers before the muthovized sale date, as specllfed
ob the printed order blank furnished by the publishers;

o refrain from selling eny coples In any territory known to be con-
trolled by another agent under contract; L 4

13, To refrain hereafter from wholcealing to boys or dealers (and
from attempting to influence any Curtis agent to sell) any periodicals
other than those published by the Curtis FPubllshing Company, and to
refrain from turnismué nn( other publisher or his agent with the namesa
and addresses of an: urtis agents, without fAirst obtaining the approval
of the publishers; M

18. To permit the publishers to retain, throughout the Iife of this
agreement, possession of the § herewith remitted by the dlstrict
;zent ga cash security for his performance of his several obligations

ereunder.
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deliver the magazine to dealers and boys “early on the
morning of the sale date ” and at certain specified prices.
We also note that, by clause 10, the agent binds himself
not to display, distribute, or sell any of the magazines
before an authorized sale date, and by clause 11 not to
sell any copies in territory controlled by another agent.
All of these and other details that might be cited evidence
that the relation created by this contract, and by its ex-
pressed terms meant to be created, was one of agency, and
that there is an entire absence in the contract of any terms
or words usual or requisite to effecting or evidencing a
sale,l as well as of circumstances inviting or necessitating
a sale,

We have not overlooked the fact that the contract pro-
vides for the maintenance by the agent in the hands of
the publisher of an advance sum of money suflicient to
indemnify the publisher for all magazines forwarded.
But in our judgment this deposit can not, in view of the
right of return, be regarded as a payment, but rather as
an indemnity to secure payment, for all copies the agent
does not return. It is a gmd on which the publisher is
obliged to pay a substantial interest rate. It is an in-
demnity, and the fact that such indemnity is in money,
instead of a bond or obligation to pay money, is of no
significance, and the crucial question still remains: Is the
contract which it indemnifies one of sale to a buyer, or
consignment to an agent, for subsequent sales or distribu-
tion? It is, moreover, an indemnity fund for which the
Curtis Company is bound to account to the agent. Nor
is the accounting price of the magazines even fixed by the
contract. It depends on the future efficiency of the agent.
Nor is the fact to be overlooked that the contract, taken
as a whole, could not be satisfied by the mere fact of sale
to a buyer, for, if the transaction ended with a sale by
the ubﬁsher, the whole spirit and purpose of the contract
would be lost, which is that the distributing agent should
distribute to the boys and the boys distribute to their per-
sonal customers.

The subject of the contract is a large quantity of maga-
zines, and the object of the contract is not to vest owner-
ship of them in the other party to the contract, but to

ass those magazines by the use of other agencies into the
Eands of the public. And the obf'ect of placing these
magazines in the hands of the public is not alone to get
from the real buyer of the magazine its comparatively
small price, but by placing it in the hands of a vast num-
ber of buyers to thereby enable the publisher to obtain
that advertising patronage which is the financial main-
stay of all such periodicaT publications. It hag therefore
seemed to us that the unique character of the subject-
matter of this contract, the object the publisher had in
view, and the phraseology, conditions, and obligations of
this contract, unite to make the contract one of consign-

74636—22—-30
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ment to a distributing agent, who was furthering the
business of his principals, and not one of a buyer, who
thereby acquires title for his own individual purposes.

Such being the case, we hold the Commission erred in
the legal construction of this contract, and therefore had
no proof before it to find, as it did in its third finding,
that “ the respondent has made sales of its magazines to,
or entered into contract for the sale of the same, with cer-
tain persons,” etc., and therefore its legal conclusion from
such findings, viz, “ that the acts and conduct set forth in
paragraph 3 of said findings are, under the circumstances
therein set forth, in violation of the provisions of section
37 of the Clayton Act, was in error, as was also the part
of its decree which enforced such conclusion.

Having thus found that the distributive agency con-
tract was not a violation of the Clayton Act, we next
turn to the third question, namely: Does the making
and enforcing of that contract, whether it be a con-
tract of sale or distribution, constitute unfair competition
in business? What is unfair competition in business?
Now, while Congress has enacted, as we have seen, “ that
unfalr methods of competition in commerce are declared
unlawful,” it has not defined unfair competition, or speci-
fied what shall constitute unfair competition. From this
absence of definition, it is reasonable to infer that it
was in the mind of Congress that, as unfair competition
had long been a subject of judicial scrutiny, determina-
tion, and was involved in remedial suits at {aw for dam-
ages and of injunctive suits in equity, to prevent continu-
ance, the definition and ascertainment of what consti-
tuted unfair competition was a legal question which
the law could determine. Indeed, in the nature of things,
it was impossible to describe and define in advance just
what constituted unfair competition, and in the final
analysis it became a question of law, after the facts
were ascertained, whether such facts constitute unfair
competition in business, for the test of fairness, as of
fraud, is the application by the law of moral standards
to the actions of men.

While it was the exclusive right of a jury in a case at
law to find the facts in any given case, it still remained
the duty of the trial judge, before entering judgment, to
decide whether from those facts the injury og unfair com-
petition in business could be lawfully inferred. So,
also, when the case was in equity, while it was the
province of the judge to find the facts, it also was his
duty, and as well the duty of a reviewing court, to de-
cide whether, upon those facts so found, the injury of
unfair competition in business existed. Presumably,
with this recognized existing jurisdiction of Federal
courts over cases of unfair business competition in mind,

Congress passed the Trade Commission Act, the perti-

nent parts of which we have heretofore noted in the
margin,
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Such, then, being the existing and by the act un-
changed jurisdiction of such courts in reference to ques-
tions of unfair competition between business competitors
generally, and that jurisdiction being exercised on well-
established legal principles, it follows that when Con-
gress invoked an exercise of supervisory power on the
part of such courts over the action of the Trade Com-
mission, and enacted that this supervisory power should
. be exercised before the orders of the Trade Commission
could be enforced, it would seem to follow that the su-
pervisory powers which the court was meant and in-
tended to exercise were the usual powers exercised in the
usual way by those courts when exercising their power
to review, and while the act provided that the findings
of fact made by the Commission were final and conclu-
sive, it still remained the duty of the supervising court to
determine the same legal questions which a supervising
court had in reviewing actions of the trial court, namely,
- whether under all the facts found by the Trade Commis-
sion a case of unfair business competition was established.
That Congress meant to invoke some supervisory power
precedent to the Trade Commission enforcing its orders
1s apparent, and unless that invoked jurisdiction meant
in effect to submit to the judgment of the Circuit Court
of Appeals the legal question whether the facts found by
the Commission established that the competition was by
the judgment of law unfair, and if that supervisor
power did not charge the Circuit Court of Appeals wit
the legal duty of judicially deciding whether the facts
found were such as warranted injunctive relief by the
Commission, we may well ask the question, What super-
visory power did Congress intend should be exercised by
the Courts of Appeals? TFor, if such supervisory power,
which is one of substance and judicial in its nature, is not
to be exercised by that court, then it is manifest that the
supervisory power which Congress invoked was one of
mere shadow and not of substance.

To our mind the situation is wholly different from that
of the Interstate Commerce Commission. There the basic
question is the fixation of rates, which is a question of
business discretion, and in no sense a legal, judicial, or
moral one. Manifestly, Congress did not mean to confer
upon the Trade Commission the power to grant injunc-
tions in cases of business competition, where courts would
not be justified in granting injunctions. Indeed, when
Congress, in invoking such reviewing and supervisory
power, said “the court * * * shall have jurisdiction
of the proceeding and of the question determined therein,
and shall have power to make and enter upon the plead-
ings, testimony, and proceedings set forth in such tran-
script, a decree affirming, modifying, or setting aside the
order of the Commission,” it was using language which
aptly described the customary jurisdiction and power
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therctofore exercised by Circuit Courts of Appeals in
reviewing cases of alleged unfair business competition.

Such, then, being the supervisory jurisdiction con-
ferred on this court, we turn to the question before us and
inquire whether the record as a whole, which includes
not only the findings of fact made by the Commission
but also the proofs in regard to which the Commission
made no findings, disclose a case of unfair business com-
petition on the part of the Curtis Company, which war-
rants a decree which in effect enjoins them from success-
fully continuing a distributing and selling agency they
have utilized for years. ]

Before taking up that question we note the fact that
while this proceeding was pending before the Trade
Commission the Pictorial Review Company invoked the
jurisdiction of the United States District Court for the

outhern District of New York by a bill filed against
the Curtis Publishing Company to enjoin unfair busi-
ness competition. That court, in an opinion, reported at
255 Ted., 208, said:

What complainant evidently desires Is not merely to sell to
these wholesalers, which it can do already in cases where the
wholesalers have a retail trade, and to the extent of that retail
trade, but to avall itsclf of the organization of the Curtis boys,
built up by the ingenuity,.labor, and capital of the defendant.
The defendant, in insisting upon maintaining the integrity of its
system, is not In my opinion guilty of unfair trade. On the con-
trary, the complainant, In attempting to avall itself of this
system, is engaging in unfair trade. That it can not bulld up a
systenr of its own, if it desires to do so and will go to the trouble
and expense, I do not belleve. It is attempting here to secure a
preliminary injunction to prevent the defendant from contracting
with the latter’s district agents not to market the Pictorial Review
through boys and dealers. To grant such an Injunction would
break up what I think Is a perfectly legitimate system for the
promotion of sales of the defendant’s magazines, and would enable
the complainant, without expense, to employ the organization
bullt up and fostered by the defendant.

An examination of that case shows that, upon facts
which in no wise controverted the fact findings of the
Commission heretofore set forth, that court held the
Curtis Company’s course did not constitute unfair busi-
ness competition. We see no reason to differ from the
conclusion reached by that court, and, unappealed from
as it is, it judicially and finally ué] udged that as between
these companies the Curtis Company has not been guilty
of unfair competition in business. And such matter
being as between these parties finally adjudged, two
things follow: First, the competition of the Curtis Com-
pany is adjudged not unfair; and, second, no court could
thereafter in a suit between these parties issue an in-
junction to enjoin such competition.

Of course, the decree in that case, where private rights
only are concerned, binds only the parties, and can in no
way affect the jurisdiction of the Trade Commission; but
the fact that while the business relations of these parties
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were under review by the Commission one of the parties
Invoked, as it had a right to do, the jurisdiction of a court
in equity and sought to enjoin such alleged unfair corn-
getltlon, and that court, after hearing, held that the
efendant’s business operations did not constitute unfair
competition, but, on the contrary, the complainant’s
actions did, and the Trade Commission thereafter, upon
similar facts shown to it, held the Curtis Company was
guilty of unfair competition in business, the mere exist-
ence of such an anomalous and contradictory holding of
legal conclusion upon the same general facts in and of
itself suggests that in the exercise of our reviewing, super-
visory jurisdiction it is for us to decide whether the legal
question before the Trade Commission was rightly de-
cided by it, and in deciding that question we may give
due consideration to the reasoning and opinion of the
court referred to, with a view to avoiding conflicting
holdings under substantially similar states of fact—

But,hbefore taking up that question, let us make it clear
that we are not violating, or in any way ignoring, the
statutory limitation on our supervisory reviewing juris-
diction, namely, ¢ that the finding ofrf};cts, if supported
by testimony, shall be conclusive.” The findings of fact
by the Trade Commission we have quoted in full.® Those
findings we accept as established, and they are the sole
foundation on which the order of the Commission is bot-
tomed. “Irom the foregoing findings, the Commission
concludes,” is its own statement.

But the case did not turn on this restricted phase, which
in our judgment, totally ignores the real situation, an'd
malkes no finding on those facts which are really determi-
native of the question whether the competition of the
Curtis Company was unfair business competition. That
real situation, as we have seen from the uncontradicted
proof, among other featurcs, consists of, first, the crea-
tion, through years, with great effort apé large expense,
of the Curtis Company’s schoolboy selling organization;
second, that the district distributing agents constitute the
controf, morale, recruiting, and existence of the school-
boy selling organization; third, the efforts of two com-
petitors to appropriate that selling agency to themselves,
with the undisputed consequence of undermining its
morale and destroying its efficiency; and, lastly, that the
purpose of the Curtis Company in putting in its contract
the clauses objected to was not to interfere with commerce,
or with the circulation of the 400 magazines, but solely to
thwart the unfair plan of 2 unfair competitors, who
sought to undermine the undivided loyalty of the Curtis
distributing district agents, and through them disrupting
the Curtis schoolboy organizations. )

Now, it is very apparent that, where the supervisory
review by the Circuit Court of Appeals, which Congress

1 See p. 084,
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invoked, provided that that court “ shall have power to
make and enter upon the pleadings, testi/mony; and pro-
ceedings set forth in such transcript, a decree,” it is the
province, and indeed the duty, of the reviewing court, to
consider, not merely the findings of the Commission, but
the whole record, the whole proofs, and the whole pro-
cceding, and to say, first, whether, in view of all the
proofs, the limited facts found by the Commission really
passed on the pertinent and decisive facts, and so war-
ranted an injunction; and, second, if such limited facts
do not reach the merits, and do not alone legally justify
and warrant a decree of unfair competition and injunc-
tive relief, then, since Congress has enacted that the Cir-
cuit Court of Appeals “shall make and enter upon the
pleadings, testimony, and proceedings set forth in such
transeript, a decree aflirming, modifying or setting aside
the order of the Commission,” it is quite clear that it is
not only the province, but the duty, of the Circuit Court
of ApEeals, and indeed the expressed purFose of Con-
gress that such reviewing court should itself examine the
pleadings, the entire testimony and proceedings, and upon
such inclusive examination determine whether the facts
found by the Commission and the proofs on which the
Commission made no findings, and which the court, in
the absence of such finding, itself finds and determines,
legally established a case of unfair business competition
by the Curtis Company.

Taking, therefore, the record, proofs, and pleadings as
a whole, we hold as a legal and judicial conclusion that
the proofs are not such as can support a judgment or
decree of unfair competition on the part of the Curtis
Company toward the Pictorial Company and the Crowell
Company. That company legitimately, and in course of
fair business dealing, built uF and recruits by its dis-
tributing district agents a selling agency of schoolboys,
the whole efficiency of which consisted in undivided loy-
alty and single-hearted service, %rimarily of the district
agents and secondarily of the boys, to that company.
The whole situation was unique. This was not a case of
commerce in the ordinary channels of salesmanship. The
Curtis Company, by the personal work of their distribut-
ing agents, selected boys of tender years, whose work and
business was school work, whose time was limited, and
whose capacity of salesmanship was restricted to a maga-
zine that sold for 5 or 10 cents, and to a sale of approxi-
mately not exceeding 50 copies. ITad the magazine been
one that sold for 25 or 30 cents, it is quite evident the
boys could not have sold it. Were they to try to sell more
than 50 it would be at the expense of their school duties,
their play time, and the wishes of their parents. There
can be no doubt under the proofs that the Curtis Com-
pany, in building up this boy selling organization through
the distributing district agents, was not throttling or,
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indeed, dealing with the ordinary channels of commerce,
but was enlarging the sphere of commerce by enlisting
in its service the sellin% power of schoolboys who, but for
this organization, would not only not have taken part in
present commerce but who would have missed the com-
mercial training the Curtis Company alone gave them for
future commerce, and the Pictorial Company and the
Crowell Company had no hand in giving them, and,
indeed, it seems to us that these companies will, if this
injunction here complained of was enforced, succeed in
really throttling commerce by disrupting and destroying
an efficient agency which is extending commerce,

Moreover, it is clear that these companies as well as
other publishers already have full, unrestricted circula-
tion agencies. The proofs show that the American News
Company still continues its general business of distrib-
uting the publications of all publishers who choose to use
its service; that there are upwards of 400 different maga-
zines which are distributed and circulated solely through
its agency and the United States mail, and that its serv-
ice reaches every retailer of magazines in the United
States. In that regard the proof of the scope of the dis-
tribution facilities of the News Company and of their
being open to and used by the particular competitors of
the respondent, toward whom they are alleged in this pro-
ceeding to have used unfair business competition by the
contract in question, and that the retailers to whom the
contract forbids its distributing agents to furnish other
magazines can be, and in fact are, furnished with all other
magazines, including the magazines of the complaining
competitors of the Curtis Company, by the American
News Company service. All this is shown by the proofs
of the Government, in the testimony of witnesses, among
whom we quote from Thomas . Beck, of the Crowell
Company, a complaining competitor:

Q. Will you now describe how the distribution of maga-
zines 13 made through the American News Company—how do they
cperate?—A. We supply our publications to them, and they dis-
tribute them through their branches, and their branches redis-
tribute to retail news dealers. They cover the entlre country
with that service. * * *

Q. Have you been able to reach all the retail dealers through
the agency of the American News Company?—A. Yes; we can
reach all the retail news dealers through the American News
Company. We can reach them—in other words, you can ship to
them, because, 1f thelr location and address are known, you can
make the shipments, * * *

Q. Now, you have not depended on the American News Company
entirely as a matter of getting your magazines to the people?—A.
Yes,hsir; In the matter of single copy sales, we practically depend
on them,

The proofs further show that through these retailers
they reach the boy salesmen who get their supplies from
these retailers. In that regard, the same witness, speak-
ing of the retailer, says:
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He gets the star edition for sale over his own counter, and gets
the boy edition for sale to the boys.

Q. Do you know of any place or locality where a retailer could
not get, through the American News Company, the star edltion
of the magazine you refer to, and your other magazines?—A. I
do not.

To the same effect is the testimony of B. A. Mackinnon,
circulation director of the Pictorial Review, a maga-
zine published by the Pictorial Company. Mr. Mackin-
non’s testimony was:

Q. Is it not possible for any retail dealer in any part of the
United States to get copies of your magazines through the Ameri-
can News Company, for sale?—A. Yes, sir.

Q. And it has always been so0; Is not this the fact?—A. As far
as I know; yes, sir.

It will thus be seen that the retail dealers in every part
of the United States were reached for many years by the
Curtis Company and its competitors, and that this service
and method of reaching the retailer’s customer and of
the dealer selling to boy salesmen is now open to and
used by the competitors of the Curtis magazines. From
this it will be seen that when the Curtis Company, by
clause 13, kept its distributing agents from Wholesaiing
to * * * dealer * * * any periodical other than
those published by the Curtis Company * * * with-
out first obtaining the approval of the publishers,” they
did not prevent or hinder such retailer from getting the
publications of these other publishers through the Ameri-
can News Company.

It will also be noted that, in dealing with the magazine
business, we are not dealing with anything that has been
made the subject of monopoly, sole supply, or by depriva-
tion of which the public has been deprived of anything
it desires. There 1s no suggestion in the arguments or
proofs in the record that any person who desires any ons
of the 400 magazines of the country, including these com-
peting magazines, can not readily get such magazine
from any retailer to whom he applies in person, have it
regularly delivered to him by a boy salesman who deals
with such retailer, or directly from the publisher through
the mails. Indeed, the latter agency is the customary one
by which we usually get our magazines.

We note these facts, because this freedom of access to
the consumer and the entire absence of monopoly and
nondeprivation of the public have been regarded as an
important element in the decision of cases of alleged
unfair business competition. Thus in Ford v». Boone,
244 Ted., 341, 156 C. C. A., 627, the Circuit Court of
Appeals of the Ninth Circuit says:

It is to be borne in mind that the plaintiff has no monopoly of
the automoblle business, but only of one out of almost innumerable
kinds of cars, all differing in detail one from the other, but of the
same general type, and all designed to be used in the same general

manner and for the same general purpose. If, as was admitted
to be the fact in the Motion Picture Patents Company case, the
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plaintiff’s car were wholly indispensable to the carrying on of a
great industry, and if its plan of marketing were such asg to con-
stitute an instrument of oppression or favoritism, then the courts
should perhaps be astute to discover means by which to dis-
organize its system and to encourage competitive effort as between
thgesalesmen or distributors of its product; but such is not the
case.

Indeed, there is no proof in this record that any harm
has been done in the past by the business methods fol-
lowed by the Curtis gompany, nor is there any proof
that commerce has been in any way throttled thereby.
By this order of the Commission an injunction is now
issued, which, whatever may be said to the contrary, dis-
rupts and forbids continuation of a business course
openly pursued for years, and takes away, without com-
pensation, the asset of good will, which can not be bought
with money, but which is the result of years of personal
service and loyalty.

Injunction 1s so drastic and prohibitive a remedy, its
issuance by a court of equity so carefully safeguarded,
that to have substantial question of the wisdom of such
issue often suflices to withhold. To doubt is to decide,
and this well-founded principle of equity in itself would
lead a court of original jurisdiction to deny the strong
arm of injunctive relief. "But in this case the foundation
of our order is not doubt, but certainty; for, accepting in
their entirety and finality all facts found by the Commis-
sion, but taking the whole record and the proofs on
which the Commission has made no finding, we are satis-
fied, as the statute provides, “upon the pleadings, testi-
mony, and proceedings set forth in the transeript” the
charge of unfair methods of competition could not be
]egaﬁy adjudged. If this was a case where a trial court
had submitted these proofs to a jury from which to find
a verdict of unfair business competition, a reviewing
court would be constrained to set such verdict aside as not
having testimony to support it.

In passing this act and granting to a Commission power
in a new and untested field to issue injunctions which
should stop and prohibit commerce, we are of opinion
that Congress, in invoking the reviewing supervision of
Tederal courts, experienced in review, meant that those
courts should exercise that reviewing power as they had
been accustomed to do it theretofore. So viewing the
statute, and so examining the whole record, we consider
it the duty of this court to make effective the power of
“ setting aside the order of the Commission ” which Con-
gress so enacted.

Let a proper decree be drawn,

{
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WINSTED HOSIERY CO. v. FEDERAL TRADE
COMMISSION.

(Circuit Court of Appeals, Second Circuit. April 13,
1921.)

No. 200

1. TrapE-Marxs aNp TrApE Naves Key No. 803, New, Vor. 8A
Key-No. SErIES—TRADE CoMMISSION CAN ONLY PREVENT
Unrair COMPETITION.

The Federal Trade Commission is authorized by act Scptember 26,
1914, paragraph 5 (Comp. St. par. 883Ge), only to inquire into unfair
methods of competition in interstate and foreign commerce if go
doing will be of interest to the public, and to issue an order requiring
a person or corporation employing unfair methods to desist from
doing so0, but is not made a censor of commercial morals generally.

2. TRaDE-MARKS AND TrADE Namrks Key No. 803, New, Vor. 8A
Key-No. SERIES—MI1sBRANDING Waicn DrcErves oNLy Con-
sUMERS IS Nor Uxramr ComreriTioN, WITHIN TrRADE CoM-
MIS8ION’8 JURISDICTION.

The practice by an underwear manufacturer of branding its
products as wool, merino, etc., when in fact they were composed only
partly of wool or merino, which was shown to be in conformity to the
universal custom among manufacturers of such articles, and not to
deceive the trade, though it did mislend some customers, is not
unfair competition, within the Trade Commission act (Comp. St.
pars. 8836a-883Gk), eo that the Trade Commission can not order the
manufacturer to desist from such practices.

(The syllabus is taken from 272 Fed. 957.)

Petition to Revise Order of the Federal Trade Com-
mission.

Petition by the Winsted Hosiery Co. to revise an order
of the Federal Trade Commission. Order reyersed.

Certiorari granted 255 U. S. —, 41 Sup. Ct. 625, 63
L. Ed. '

Wood, Malloy & France, of New York City (M. J.
Trance, of New York City, of counsel), for petitioner.

Adrien F. Busick, J. T. Clark, and Marvin Farrington,
all of Washington, D. C., for respondent.

Before Ward, ITough, and Manton, circuit judges.

t Rteviewing orders of the Cortumission in Federal Trado Comunmission ». Winsted
Hosiory Co.,, 2 F. T. C., 202 and 3 F. T. (. 189. Detition of the Commission for writ
of certiorari in this case wus grantoed by the Supremse Court on June 6, 1921,



WINSTED HOSIERY CO. VS. FEDERAL TRADE COMMISSION,

Warp, Circuit Judge:

October 30, 1918, the Federal Trade Commission issued
a8 complaint (No. 214, docket page 75 herein) against the
Winsted Co. for a violation of section 5 of the act of
September 6, 1914, it appearing to the Commission that
a proceeding by it in respect thereof would be to the
interest of the public. The particular charge made was:

ParaorarH THREE. That for more than one year last past the
respondent, Winsted Hosiery Co., with the purpose, intent, and effect
of stifling and suppressing competition in the manufacture and sale of
underwear in interstate commerce, has, inthe conduct of its business,
manufactured and sold in commerce aforesaid, and labeled, advertised,
and branded certain lines of underwear composed of but a small amount
of wool ag “Men’s Natural Merino Shirts,”’ **Men’s Gray Wool Shirts,”
“Men’s Natural Wool Shirts,” ‘“Men’s Natural Worsted Shirts,”
“ Australian Wool Shirts;”’ thatsuch advertisements, brands, and labels
are false and misleading and calculated and designed to, and do,
deceive the trade and general public into the belief that such under-
wear is manufactured and made and composed wholly of wool.

The answer of the defendant set up among other things:

ParacraPr Two. Denies each and every allegation contained in
paragraph marked ‘‘Paragraph Three” of the compTaint herein, except
that the respondent admits that for more than one year last past it has
in the conduct of its business manufactured and sold in commerce (as
set forth in the complaint herein) and labeled, advertised, and branded
certain lines of underwear as “Men’s Natural Merino Shirts,”” ““Men’s
Gray Wool Shirts,’’ Men's Natural Worsted Shirts,”’ *“ Australian Wool
Shirts,” ‘Men’s Natural Wool Shirts.” And respondent further
admits that such underwear so manufactured and made are not com-
posed wholly of wool.

For a further and separate defense to the complaint
herein, respondent alleges as follows:

Paragrapa TaIrD. That for the past 20 years and at the present
time it has been a general custom and practice in the underwear
business to manufacture, label, advertise, and brand underwear as
‘‘patural merino,’’ “Wooi,” ‘“natural wool,” ‘‘natural worsted,” and
¢ Australian wool’! when such underwear o described is not composed
wholly of wool, but on the contrary are composed only in Fart of wool,
varying in the percentage of wool according to the diiferent milla
manufacturing such underwear, to meet the va_g’mg demands of the
trade solicited and served; and, further, that said general custom and
practice has been and now is universal in the underwear trade through-
out the United States and has been followed by all the manufacturers
engaged therein; and, further, that said general custom and practice
has been and now is well known to and recognized by the distributors
of underwear throughout the United States.

For the purpose of expediting the proceeding and of
avoiding the time and expense incident to a hearing, a
statement of facts was agreed upon which contains
among other things:

ParacraPE SEVEN. That for the past 20 years it has been a general
custom and practice in the underwear business to manufacture, label
advertise, and brand underwear and such wearing apparel a8 “natu_taj
merino,”” *‘wool,” “natural wool,” *‘natural worsted,” **Australian
wool,” when in fact such underwear so described is not composed
wholly of wooel, and is composed only in part of wool, varying in the
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percentage of wool according to the different demands of the trade
solicited and served; that this custom and practice is general and
universal in the underwcar trade throughout the United States and is
followed by manufacturers engaged therein; that there are a few manu-
facturers of underwear whose products are composed wholly of wool
and are branded and labeled by them as ““all wool”’; that large quantities
of underwear and similar wearing apparel has been imported into the
United States from foreign countries and it comes into direct compe-
tition with the underwear manufactured in the mills throughout the
United States; that the underwear and similar wearing a;l))pa.rel B0
imported into the United States has been and now is labeled, branded,
and advertised as ‘“wool,”” “merino,” and *worsted'’ ¥nderwear in
accordance with the general custom and practice in the underwear
trade in the United States, although the said underwear is not com-

osed wholly of wool, but, on the contrary, is composed partly of wool
in varying percentages.

The Commission filed its conclusion of law as follows:

From the forepoing findings the Commission concludes that the
mcthod of competition set forth is, under the circumstances set forth
in violation of the provisions of section 5 of an act of Congress, approved
September 26, 1914, entitled, ‘‘ An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.*’’

And issued its order to cease and desist as follows:

Now, therefore, it is ordered, that the respondents, Winsted Hosiery
Company, its oflicers, agents, representatives, servants, and employees,
cense and desist from directly or indirectly employing or using the
labels and brands “wool,”’ *“merino,”” and *‘worsted,’’ or any similar
descriptive brands or labels on underwear, socks, or other knit goods
composed partly of wool, except either (1) when a knit fabric is made
entirely of wool yarns of a kind specified, or (2) when the term describ-
ing the wool stock is joined witg the name of other staple or staples
contained in the knitted fabric (e. g., wool and cotton; worsted and
cotton; wool worsted merino and cotton; worsted, cotton, and artificial
gilk).

Respondent is further ordered to file a report in writing with the
Commission three months from notice herecof stating in detail the
manner in which this order has been complied with and conformed to.

March, 1920, the Winsted Co. filed its petition in this
court to set aside the order. Thercupon the Commission
applied for permission to take additional evidence under
section 5 of the act, which was granted. A great deal of
testimony was taken by the Commission which fully
established that the trade was not misled in any respect
by the label complained of. DBut some witnesses testi-
fied that in their opinion some part of the consuming
public was or might be misled into thinking the underwear
so described was pure wool.

January 14, 1921, the following modification of its
original order to cease and desist was issued by the
Commission:

This proceeding having been heard by the Federal Trade Commission
upon complaint of the Commiesion, the answer of the respondent, the
statement of facts, agreed upon by counscl for the Commission and
respondent, and upon the additional evidence taken for the Commis-
sion under an order of the United States Circuit Court of Appeals for
the sccond circuit, dated October 18, 1920, and the Cominission having
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by reason of such additional evidence, modified some of its original
findings and adovted new findings as to the facts and adopted ifs con-
clusion that the respondent has violated the provisions of the act of
Congress, approved September 26, 1914, entitled, “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,’’ it now recommends the following modification of
its original order to ceaso and desist herein, dated January 20, 1920:

. It is now ordered that the respondent, the Winsted Hosiery Co.,
its officers, agents, representatives, servants, and employees, do cease
and desist from employing or using as labels or brands on underwear
or other knit goods not composed wholly of wool, or on the wrappers,
boxes, or other containers in which they are delivered to customers,
the word ‘“‘merino,” ‘““wool,” or “worsted,’’ alone or in combination
with any other word or words, unless accompanied by a word or words
designating the substance, fiber, or material other than wool of which
the garments are composed in part (e. g., *“Merino, wool, and cotton”’;
‘“‘wool and cotton’’; “worsted, wool, and cotton’’; “wool, cotton, and
gilk’), or by a word or words otherwise clearly indicating that such
underwear or other goods is not made wholly of wool (e. g., part wool).

Respondent is further ordered to file a report in writing with the
Commission three months from notice hereof, stating in detail the
manner in which this order has been complied with and conformed to.

The Commission is not made a censor of commercial
morals generally. Its authority is to inquire into unfair
methods of competition in interstate and foreign com-
merce, if so doing will be of interest to the public; and
if such method of competition is prohibited by the act,
to_issue an order requiring the person or corporation
using it to cease and desist from doing so. We have here-
tofore so understood the extent of the Commission’s
authority in Federal Trade Commission ». Gratz, 258
Fed. Rep. 314; affirmed 253 U. S. 421 and New Jerse
Asbestos Co. v. Federal Trade Commission, 264 Fed.
Rep. 509.

1}:1 this case there was obviously no unfair method of
competition as against other manufacturers of under-
wear. The labels were thoroughly established and under-
stood in the trade. There was no passing off of the

etitioner’s goods for those of another manufacturer.

here was no combination in restraint of trade nor any
attempt to establish a monopoly. Manifestly no other
manufacturer of underwear coulj have maintained a suit
against the petitioner for unfair competition or for an
injunction or damages under the antitrust acts. Assum-
ing that some consumers are misled because they do not
understand the trade signification of the labels or because
some retailers deliberately deceive them as to its mean-
ing, the result isin no way connected with unfair compe-
tition, but is like any other misdescription or misbrand-
ing of products. Conscientious manufacturers may pre-
fer not to use a label which is capable of misleading and
it may be that it will be desirable to prevent the use of
the particular labels, but it is, in our opinion, not within
the province of the Federal Trade Commission to do so.

The order is reversed.
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STANDARD OIL CO. OF NEW YORK v. FEDERAL
TRADE COMMISSION.!

TEXAS CO. v. SAME:?
(Circuit Court of Appeals, Second Circuit. May 11,1921.)
Nos. 111, 204.

1. TrADE-MARES AND TRADE NAMES AND Unramr ComezriTION KEY
No. 804, New, Vor.8A Key-No. Series—MEeaNiNG oF *UN-
FAIR METEOD OF COMPETITION” 13 FOR THE COURTS.

The roeaning of the phrase “unfair method of competition in come
merce,” used in Trade Commission Act, paragraph 5 (Comp. St.,
par. 8336e), is a question for the court and not for the Commission
to determine.

2. TrRADE MARKS AND TRADE NaMES AND UNraIR CoupETITION KEY
No. 803, New, Vor. 8A KEev-No. SErRIEs—QUESTION FOR
CoURT NOT AVOIDED BY STATING A8 FINDING OF Tact WHAT
18 CoNCLUSION oF Law,

The rule that the meaniag of the phrase *unfair method of compe-

tition” is a question of law for the courts is not avoided by the

Trade Commission’s stating as a finding of fact what is a mere con-
conclusion of lax.

3. TraDE-MARES AND TrADE NaMES AND Unrair CoMrrriTioN KEY
No. 68—REQUIREMENT THAT DEALERS DiSTRIBUTE ONLY
LoANER’S GASOLINE FROM LEAsSED Devices 1s Nor “UNrair
MzrHOD OF COMPETITION.”

Where distributors of gasoline lcased for a nominal rental the
devices for distributing the gasoline at filling stations on which they
had marked the brand of their gasoline, the requirement that the
retailer should not distribute through such device any gasoline
except that supp:ied by the distributor, without a requirement that
the retailer could not lease similar devices from rival distributors,
was not an “unfair method of competition,” which could be pre-
vented by the Federal Trade Commission, especially in view of the
fact that supplying, from a pump marked with the name of one
brand of gasoline, gasoline of a different brand would be a deception
of the buying public.

4, Monopories Key No. 8—Sysrem WricH 18 Nor ResrtrIcTING
CoumreriTIoN s Nor TENDING TO MoNorory.

Though one function of the Trade Commiesion is to discern and
suppress in their beginning practices which tend to monopoly, such
tendency is an infercnce from proven facts which is a question of law
for the court, and which can not be drawn where the evidence does
show any restriction on competition up to the present time, but
instead shows that the businesss was keenly competitive.,

18602 F, T. C. 357,
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5. Monorortes KEY No. 17 (2)—LEAses or GAsoLiNe DisTRIBUTING
Devices, T0 BE Usep OnvLy For DistrisBumiNg Lzssor’s O11,
Does Nor SuBSTANTIALLY LEssEN COMPETITION.

Leases, by gasoline distributors to retailers, of devices for the
distribution of gasoline, which contained a clause prohibiting the
rotailer from distributing through such device gasoline not supplied
by the distributor, but which did not prevent the retailer from
leasing other devices for the distribution of gasoline of other distribu-
tors, does not violate Clayton Act, paragraph 3 (Comp. St., par.
8835¢), prohibiting leases which substantially lessen competition or
tend to create a monopoly in any line of commercae.

(The syllabus is taken from 273 Fed. 478.)

Petition to Revise Orders of the Federal Trade Com-
mission.

Separate petitions by the Standard Oil Co. of New York
and by the Texas Co. against the Federal Trade Commis-
sion to have set aside orders of the Commission separately
entered against both petitioners. Orders reversed.

Petitions praying that orders of the Federal Trade
Commission separately entered against both petitioners
dated 27th April, 1920, be set aside. These litigations
are the local fraction of upward of 25 proceedings brought
by the Commission against persons and corporations in
widely separated regions but all transacting the business
of selling and distributing refined petroleum and especially
gasoline suitable for engines of motor cars. The testi-
mony in these two cases is the same and the pleadings
and orders are alike except for names.

In September, 1919, the Commission complained
against these petitioners that for more than four years
previously they had been engaged in business, or had
been conducting their business, in the manner set forth
in the findings of fact made after the taking of volumi-
nous evidence. Such findings may be thus summarized
(omitting such formal matters as incorporations and the
like) :

(1) Petitioners produce and sell refined oil and gasoline
but are not engaged in the manufacture of oil pumps,
storage tanks, and containers (hereinafter collectively
called “devices’’).

(2) They have been and are engaged in the leasing and
loaning of devices, and they also maintain numerous
storage stations for oil and gasoline in various States,
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which stations are replenished by shipments from peti-
tioners’ refineries, and the oil so stored is sold and deliv-
ered from said stations to retail dealers in the several
States.

(3) Each petitioner has leased and is now leasing to
retailers of its own gasoline devices to bo used by such
retailers; and in so leasing, petitioners have made and are
now making contracts or leases with the retailers ob-
taining devices, under which any given retailer agrees to
use his leased device solely for the purpose of storing and
vending the product of whatever petitioner furnished
him with the device.

(4) The rental or charge to such retailer for any peti-
tioner’s device is nominal and does not afford a reasonable
profit or return to the furnishing petitioner considering
the value of a device, which petitioners procure by buy-
ing from manufacturers thereof.

(5) Petitioners have furnished and are furnishing
devices to rotailers only upon condition that each lesseo
uses his leased device only for the purpose of storing
and selling therefrom the goods of the lessor.

(6) A majority of the retailers so leasing devices require
in their business only a single device, though others may
and do procure from each of several dealers in oil a leased
device, and use them all, provided that each deviceis used
only to facilitate the distribution of the lessor’s product.

Upon the fact findings substantially stated above,
orders have been based, entered 27th April, 1920, whereby
each petitioner was required to “forever cease and desist
from (1) directly or indirectly leasing pumps or tanks or
both and equipment for storing or handling petroleum
products in furtherance of its petroleum business at a
rental which will not yield to it a reasonable profit on
the cost of same after making due allowance for depre-
ciation. (2) LEntering into contracts or agreements with
dealers in its petroleum products, or continuing to operate
under any contract or agreement already entered into,
whereby such dealers agree or have an understanding that
as a consideration for the leasing to them of such pumps
and tanks and their equipment, the same shall be used only
for storing or handling the products of (the oil dealer
proceeded against).

It is evident, and is admitted, that these cases and
all the others above alluded to are designed by the
Trade Commission to break up the preseat well-known
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system of distributing and selling gasoline by “kerb-
pumps’’ unless the pump furnishers or lessors will agree
that anybody’s gasoline may be stored in and sold from
pumps belonging to and furnished by a particular dealer.

Martin Carey and Peter M. Speer, both of New York
City, for Standard Oil Co., of N. Y.

Edwin B. Parker and James L. Nesbitt, both of New
York City, for the Texas Co. .

Adrien F. Busick and Eugene W. Buir, both of Wash-
ington, D. C., for Trade Commission.

Houen, Circuit Judge:

As the matter has not been argued, we have not
referred to and will not dwell upon the pleadings put
forth by the Commission, and assume, but not hold,
that they comply with the rules suggested if not pre-
scribed by Federal Trade Commission ». Gratz, 253
U. S. 427. In the language of the statuto we think the
¢‘findings of the Commission as to the facts supported by
testimony,” so far as they go. DBut there are other
facts thoroughly proven, admitted at bar, and aiding
discussion.

Every pumping station is an advertisement; each bears
the name of the oil producer whose gasoline is supplied
therefrom, if the retailer honestly observed his bargain.
The system is a great convenience to the public; it has
increased enormously the ease with which motor drivers
may obtain ‘‘gas” ‘even in remote and thinly settled
districts. It is the only method known or suggested, of
keeping before the consuming public the oil ‘manufac-
turers’ trademark, and it has largely succeeded the
system of distributing oil in barrels, which barrels bore
the maker's trademark and were practically loaned to
the vendees, to be returned empty. ]

The choice between owning and leasing pumps de-
pends upon the extent of the retailer’s business and the
amount of his capital. The majority of small dealers
have small capital, and therefore lease rather than buy.,
It is perfectly possible to buy from the same manu-
facturers who supply to the oil dealers the pumps leased
by the latter. The competition between the various oil-
selling persons and corporations is and has been very
keen; each is desirous of extending the sale of his own
brand, and the system of leased pumps each bearing the
trade-mark or trade name of its lessor is regarded by
many, though not all, wholesalers as a proﬁtabrie form of
advertisement. There is no agreement, combination, or
arrangement between the various wholesale lessors as to
parceTing out territory or abstaining from supplying
pumps to a community already supplicd by another
wholesaler:

74636—22——40

i
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By these facts three questions of law are presented:

(1) Is the system outlined an ‘‘unfair method of
competition in commerce,” the prevention of which
would be “to the interest of the public”’% (Sec. 5,
Trade Commission Act, 38 Stat. 719.?

(2) Is the above-stated method of leasing unlawful
under section 3 of the Clayton Act, whereof the language
here important is noted in the margin.!

(3) Does the business here involved amount to inter-
state commerce 1:

Whatever may be the exact meaning or extreme scope
of the still novel phrase ‘‘unfair method of competition,”
it is settled that it is for the courts and not the Com-
mission to determine as matter of law what is and what
is not included in the phrase. (Federal, etc., Com-
mission v. Gratz, supra.) And this rule is not avoided
by stating as a énding of fact what is a mere conclusion
o{ law. (New Jersey, etc., Co. v. Trade Commission,
264 Fed. 509.)

The Commission justifies the order complained of by
looking to the future rather than at the present, a position
summed up in argument as follows:

The loaning practice restrains competition and tends toward mono-
Eoly, for the reason that it destroys the freedom of solicitation for

usiness which the oil distributor-would otherwise have. The gratuity
which the practice confers removes the opportunity for competition
because it ties tens of thousands of individual retailers to the oil-
distributing corporations which engage them.

The Commission looking forward sees in the prescnt
highly competitive business of the various wholesalers a
sced which will in time produce the fruit condemned in
Patterson v. United States, 222 Fed. 599, where the
court held:

Tor one competitor to exclude all or ﬂubstantial}{y all competitors
from such opportunity, i. e., drive them from the field of freely offering

their goods o a3 to have that field to himself is to monopolize according
to the logal and accurate scnse of the word.

Applied to the present case, this means and is ad-
mitted to mean tgat since most retailers do a small
business they need only one pumping device; wherefore
the first wholesaler who furnishes a free pump has
monopolized the business of that retailer and so unfairly
competed with all other wholesale dealers.

We think this reasoning confounds commerce with
convenience, besides introcfucing into trade an element
of unfairness and indeed dishonesty. There is no con-
tract, agreement, or understanding by which any re-
tailer is prevented from selling any brand of oil, and he
can own or lease as many pumps as he likes or can uso.

1 It ghall be unlawful for any person entared {n commerca in tha courso of such com-
merce to loase * * ¥ machinery * * * or other commodities * * * for nse
& » * gpthecondition * ¥ % “thatthelossee * * #* ghall not use or denl in the
gonds ¢ & * of 4 compotitor * * * of the lessor, ®* % * where the effoct of
such lease * & * ma?v be to substantially lessen compotition or tend to creaie a
monopoely in any line of comunerce. (33 Biat. 73L.)
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It is unfair and dishonest to give out from a pump
bearing one brand another maker’s oil, and all that
secures any one retailer’s trade for any one wholesaler is
the amount of business the retailer can gather from the
community.

It is fpossible, when any system of distributing an
article of prime necessity and enormous consumption is
well established, that temptation arises for competing
distributors to enter into treaties regulating prices,
classifying customers, or dividing the area supplied into
spheres of influence—one sphere for each distributor.

It may be admitted that one function of the Trade
Commission is to discern and suppress such practices in
their beginning; but a thing exists from its beginning,
and it is not a conclusion of law from any facts here
found that a system which at present is keenly competi-
tive, extreme fy advantageous to the public, and, in
the opinion of a majority of the competent witnesses
economical, is at present unfair to anyone or unfair
because tending to monopoly. A tendency is an in-
ference from proven facts, and an inference from the
facts as found by the Commission is a question of law for
the court. As a matter of law there is at present no
violation of the trade commission statute; therefore the
first of respondent’s contentions cannot be sustained.

For substantially the same reason the leases of these

etitioners do not violate section 3 of the Clayton Act;
1. e., the effect of their leases is not ‘‘to substantially
lessen competition or tend to create a monopoly in any
line of commerce.” We note Coca-Cola Co. v. Butler,
229 Fed. 224, as containing a valuable commentary on
this section of the Clayton Act; and the facts of that case
are suggestive of the advantages to the public in being
reasonably able to rely upon getting the ‘‘gas’ he pays
for out of any tmde-marﬁed ump. ]

It is of course true that if the trade or business under
consideration is not interstate commerce the Com-
mission had no jurisdiction. We express no opinion on
this point; but because as matter of law no unfair
method of competition has been shown and no violation
of the Clayton Act, the orders complained of are reversed
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FRUIT GROWERS’' EXPRESS INCORPORATED v,
FEDERAL TRADE COMMISSION *

(Circuit Court of Appeals, Seventh Circuit. June 16,
1921.)

No. 2857.

1. Monorories Kevy No. 24 (2)—Ramroans EELD NECESSARY Par-
TIES T0 ANNUL EXCLUSIVE PROVISION IN CONTRACTS BETWEEN
THEM AND A CaArR CoMPANY,

Under contracts between railroad companies and a car company
providing that the car company would furnish refrigerator cars for
a fruit crop and furnish men, icing stations, and ice to keep the cars
iced, etc., and that the railroad companies would take all their
refrigerator cars from the car company and pay icing charges and the
usual mileage charge, the destruction of the exclusive clause would
destroy the mutuality of the contract and render it unenforceable,
and the railroad companies were necessary parties to a proceeding
to annul it, as in violation of Clayton Act, paragraph 3 (Comp.
St., par. 8835c).

2. Monopories Key No, 24 (1)—FEpERAL TRADE COMMISSION WITH-
ouT JURISDICTION OF PROCEEDING TO ANNUL EXcCLUSIVE
Provision or CONTRACTS BETWEEN RAILROAD CoOMPANIES
AND CAr CouMPANY; ““WHERE ArpPLICABLE TO CoMMON CaAR-
RIERS.”

Clayton Act, paragraph 11 (Comp. St., par, 8835]), conferring
authority to enforce compliance with certain sections, including
section 3 (Comp, St., par. 8835¢c), on the Interstate Commerce Com-
mission ‘“‘where applicable to common carriers,” gives exclusive
jurisdiction to the Interstate Commerce Commission where the facts
involve common carriers or the business of common carriers, and
the Federal Trade Commission is therefore without jurisdiction to
require a car company to ceasc and desist from using or enforcing a
provision in contracts with railroad companies requiring them to
take all their refrigerator cars for a fruit crop from it.

(The syllabus is taken from 274 Fed. 205.)

Pctition by the Fruit Growers’ Express Incorporated
to review an order of the IFederal Trade Commission.
Order annulled and sct aside.

R. F. Feagans, of Chicago, Ill., for petitioner.

E. C. Alvord, of Washington, D. C., for respondent.

Before Baker, Evans, and Page, circuit judges.

* Reviewing ordor of the Commission in Federal Trade Commission v. Fruit Grow-
ers’ Express, 2 F, T. C,, 369, Petition by the Commission for writ of certlorar! in this
coso was granted by the Supreme Court on October 24, 1921,
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PacE, Circuit Judge:

This is an original petition filed in this court under the
provisions of section 11 of the act of October 15, 1914
(38 U. S. Stats. at L., p. 730), commonly known as the
Clayton Act, to obtain a review of an order to cease and
desist, entered by the Federal Trade Commission (here
known as respondent) against Fruit Growers’ Express
(here known as petitioner%.

In 1919 respondent filed its complaint charging that
petitioner had made a contract with certain railroads
containing the following clause, alleged to be in violation
of section 3 of the Clayton Act:

The railroad shall use the car line’s equipment exclusively in the
movement of fruits and vegetables under refrigeration in carloads from
points on the lines of railway owned or operated by the railroad during
the life of this contract.

A motion to dismiss was denied, and petitioner
answered, admitting the correctness of the above quo-
tation, but saying that the exclusive clause was made in
consideration of and depended upon other covenants on
the part of petitioner. The answer also denied the alleged
violation of the Clayton Act, jurisdiction in respondent,
and urged the absence of necessary parties.

By the contract, the car company was to do the follow-
ing things: Furnish, to be parked and distributed,
required number of suitable refrigerator cars to carry all
fruit tendered; furnish men, icing stations and ice, to
keep cars iced to destination; keep cars in good repair;
load and strip cars and furnish additional refrigeration
under stated condition; furnish cars for points on foreign
lines; hold itself accountable for failure to furnish cars
roquired, properly iced, and for improper or faulty con-
dition of ‘the cars; keep an inspector at South Rocky
Mount.

After a hearing, respondent made findings of fact from
which it reached and expressed the following conclusion
with reference to the exclusive clause in the contract:

The effect of such condition, * * * may be to substantially
lessen competition and tend to create a monopoly in the transportation
of fresh fruits and vegetables under refrigeration in the territory served
by the several lines of railroad mentioned * * * and that the use
of such conditions is in violation of section 3 of an act of Congress
approved October 15, 1914.

. Thereupon respondent entered the order here com-
plained of, which was, in substance, that petitioner cease
and desist from making any new contract containing that
exclusive clause and from enforcing it in existing contracts.

Authority to enforce compliance with section 3 of the
Clayton Act is vested by section 11 thereof in the Inter-
state Commerce Commission where applicable to common
carriers, in the Federal Reserve Board where applicable
to banks, banking associations and trust companies,
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and in the Federal Trade Commission whers agplicable
to all other character of commerce. If respondent had
jurisdiction, it was by virtue of this section.

(1] The contract here involved covered the arrange-
ments made by common carriers for moving the Georgia
fruit crop during the season which was to begin 23 days
after entry of the order to cease and desist. The previous

ear the crop amounted to 7,600 cars of peaches, and it
ﬁad to be, and was, moved within a few weeks. To the
action here complained of, and in which the contract
was in part held to be illegal, the carriers were not parties.
The carricr’s consideration for the contract consisted of
two promises, viz, first, that it would take all its require-
ments of refrigerator cars from petitioner; and second,
that it would pay icing charges and also three-fourths
of 1 ccnt per mile run on the lines of the carrier, which
was the usual charge (501.C. C. R., p. 666). Inasmuch as
the exclusive clause covered the only agrecment in the
contract to use any cars, the destruction of that clauso
destroyed the mutuality of the contract and it could not
be enforced. Dorsey v. Packwood, 53 U. S. 126; Tweedie
Trading Co. ». Parlin & Orendorff Co., 204 Fed. 50;
Dennis v. Slyfield, 117 Fed. 474; American Cotton Oil Co.
v, Kirk, 68 Fed, 791, 794. Such being the eflect of the
finding and order, the carriers were nccessary parties.
U. S. ». U. S. Shoe Machinery Co., 247 U. S. 32, 60.

[2] The words ‘“where applicable to common carriers”
in section 11 of the Clayton Act must mean that where
the facts involve common carriers, or the business of
common carriers, then the jurisdiction is solely in the
Interstate Commerce Commission. The action com-
plained of involved common carriers and tended to very
greatly affect their business. Respondent was therefore
without jurisdiction.

The order to cease and desist is annulled and set aside.



Aprexpix IIT.

RULES OF PRACTICE BEFORE THE COMMISSION.
[Adopted June 27, 1915. Amended as shown by footnotes.]

1. SESSIONS.

The principal oflice of the Commission at Washington, Principal office.
D. C,, is open each business day from 9 a. m. to 4.30 p. m.

The Commission may meet and exercise all its powers at Gommission

any other place, and may, by one or more of its members, Dj%er else-
or by such examiners as it may designate, prosecute any
inquiry nccessary to its duties in any part of the United
States.

Sessions of the Commission for hearing contested pro- g earinga as or-
ceedings will be held as ordered by the Commission. ’

Sessions of the Commission for the purpose of making ,, Sessions for or-
orders and for the transaction of other business, unlesg business
otherwise ordered, will be held at the office of the Com-
mission at Washington, D. C., on each business day at
10.30 a. m. Three members of the Commission shall Quorom.
constitute a quorum for the transaction of busincss.

All orders of the Commission shall be signed by the , O, ciered
Secretary.

II. COMPLAINTS.

. . - .
Any person, partnership, corporation, or association yaro,r® *°

may apply to the Commission to institute a proceeding
in respect to any violation of law over which the Com-
mission has jurisdiction. .

Such application shall be in writing, signed by or in ggen °f #PPi
behalf of the applicant, and shall contain a short and
simple statement of the facts constituting the alleged
violation of law and the name and address of the ap-
plicant and of the party complained of.

The Commission shall investigate the matters com- Gommission
plained of in such application, and if upon investigation
the Commission shall have reason to believe that there
is a violation of law over which the Commission has
jurisdiction, the Commission shall icsue and serve upon  Jfaaece o« d
the party complained of a complaint stating its charges plaiot.

631
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Notice. and containing a notice of a hearing upon a day and at
a place therein fixed, at least 40 days after the service of
said complaint.?

III. ANSWERS.

o7 Ime allowed Within 80 days from the service of the complaint,
unless such time be extended by order of the Commission,
the defendant shall file with the Commission an answer
Form of auto the complaint. Such answer shall contain a short and
simple statement of the facts which constitute the ground
of defense. It shall specifically admit or deny or explain
each of the facts alleged in the complaint, unless the
defendant is without knowledge, in which case he shall
so state, such statement operating as a denial. Answers
in typewriting must be on one side of the paper only, on
meize of paper, paper not more than 8} inches wide and not more than
’ 11 inches long, and weighing not less than 16 pounds to
the ream, folio base, 17 by 22 inches, with left-hand
margin not less than 1} inches wide, or they may be
printed in 10 or 12 point type on good unglazed paper
8 inches wide by 10} inches long, with inside margins not
less than 1 inch wide. Three copies of such answer must
be filed.?

IV. SERVICE.

Complaints, orders, and other processes of the Commis-

sion may be served by anyone duly authorized by the

Personsl, or  Commission, either (@) by delivering a copy thereof to
the person to be served, or to a member of the partnership

to be served, or to the president, secretary, or other execu-

tive officer, or a director, of the corporation, or associa-

con o "1 "E tion to be served; or (8) by leaving a copy thereof at the
principal office or place of business of such person, part-

e, Fesistered nership, corporation, or association; or (¢) by registering
and mailing a copy thereof addressed to such person,
partnership, corporation, or association at his or its prin-

1 The third paragraph of Rule II originally read as followa: * The Com-
mission shall investigate the matters complained of in such application,
and if upon Investigation it shall appear to the Commission that there i8
a violation of law over which the Commission has jurisdiction, the Com-
mission shall issue and serve upon the party complalned of a complaint
stating its charges and containing a notice of a hearing upon a day and
at a place thereln fixed at least 40 days after the service of said com-
plaint.” It was amended to its present form on Oct. 29, 1915,

3 Resolution passed by the Commission Oct. 18, 1920, calls for the filing
of three copies of the answer,
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cipal office or place of business. The verified return by Retura.
the person so serving said complaint, order, or other
process, setting forth the manner of said service, shall be

proof of the same, and the return post-office receipt for

said complaint, order, or other process, registered and
mailed as aforesaid, shall be proof of the service of the

same,

V. INTERVENTION.

Any person, partnership, corporation, or association de- , Form of appit-
siring to intervene in a contested proceeding shall make
application in writing, setting out the grounds on which
he or it claims to be interested. The Commission may,
by order, permit intervention by counsel or in person to j Fermitted by
such extent and upon such terms as it shall deem just.

Applications to intervene must be on one side of themﬁzﬁ, of paper,
paper only, on paper not more than 8} inches wide and on spplication.
not more than 11 inches long, and weighing not less
than 16 pounds to the ream, folio base, 17 by 22 inches,
with left-hand margin not less than 1} inches wide, or
they may be printed in 10 or 12 point type on good un-
glazed paper 8 inches wide hy 10} inches long, with inside
margins not less than 1 inch wide,

VI. CONTINUANCES AND EXTENSIONS OF TIME,

Continuances and extensions of time will be granted In discretion of
. . N . . ommission.
at the discretion of the Commission.

VII. WITNESSES AND SUBP(ENAS.

Witnesses shall be examined orally, except that for orgiXam i nation
good and exceptional cause for departing from the gen-
eral rule the Commission may permit their testimony to
be taken by deposition. _

Subpeenas requiring the attendance of witnesses from _ Subponas tor

. . witnesses.
any place in the United States at any designated place
of hearing may be issued by any member of the Com-
mission.

Subpcenas for the production of documentary evidence Subpams tor
(unless directed to issue by a Commissioner upon his own documentary evi-
motion) will issue only upon application in writing,
which must be verified and must specify, as near as may
be, the documents desired and the facts to be proved by

them,
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o Atnens tee Witnesses summoned before the Commission shall be
paid the same fees and mileage that are paid witnesses in
the courts of the United States, and witnesses whose
depositions are taken and the persons taking the same
shall severally be entitled to the same fees as are paid
for like services in the courts of the United States. Wit-
ness fees shall be paid by the party at whose instance the
witnesses appear.®

VIII. TIME FOR TAKING TESTIMONY.

Examinationot  Upon the joining of issue in a proceeding by the Com-
witnesses to pro- o« e . . . .

ceed a5 fast as Mission the examination of witnesses therein shall pro-

pracies®®  ceed with all reasonable diligence and with the least

Notice to coun- practicable delay. Not less than five days’ notice shall

be given by the Commission to counsel or parties of the

time and place of examination of witnesses before the

Commission, a commissioner, or an examiner.®
IX. OBJECTIONS TO EVIDENCE.

Toetategrounds  Objections to the evidence before the Commission, a

of objection, ete. . . . . .
commissioner, or an examiner shall, in any proceeding,
be in short form, stating the grounds of objections re-
lied upon, and no transcript filed shall include argument
or debate.

X. MOTIONS.

To briefiy state A Motion in a procceding by the Commission shall

et for, ot briefly state the nature of the order applied for, and all
affidavits, records, and other papers upon which the same
is founded, except such as have been previously filed or
served in the same proceeding, shall be filed with such
motion and plainly referred to therein.

XI. HEARINGS ON INVESTIGATIONS.

By single com- When a matter for inyesti'gation is referred to a single
' commissioner for examination or report, such commis-
sioner may conduct or hold conferences or hearings

thercon, either alone or with other commissioners who

8 This sentence added pursuant to resolution passed by the Cominissfon
Nov. 19, 1920,

¢ Rules VIII, IX, X, and XI were not a part of the original rules. They
were adopted on Apr, 25, 1917. The rules now nuwmbered XIII, XIV, XV,
and XVI were originally numbered VIII, IX, X, and XI.

8 The sentence originally read: ‘' Not less than five nor more than ten
days’ notlee,” etc. It was amended to its present form by resolution
passed by the Commission Dec. 9, 1021,
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may sit with him, and reasonable notice of the time and
place of such hearings shall be given to parties in interest
and posted.

The general counsel or one of his assistants, or such  Geceral coun.
other attorney as shall be designated by the Commission, {2 conduct bear
shall attend and conduct such hearings, and such hearings
may, in the discretion of the commissioner holding same,

be public,
XII. HEARINGS BEFORE EXAMINERS.

When issue is joined and the case set for trial it shall be & 1rer to

referred to an examiner for the taking of testimony. It
shall be the duty of the examiner to complete the taking
of testimony with all due dispatch, and he shall set the
day and hour to which the taking of testimony may from
time to time be adjourned. The taking of the testimony
both for the Commission and the respondent shall be Testimony to

. R completed
completed within 30 days after the begmn}ng' of the same ;“x‘gg[',% S0 egg}g
unless, for good cause shown, the Commission shall ex- cause.
tend the time. The examiner shall, within 10 days after
the receipt of the stenographic report of the testimony, Examiner to

make and serve

make his proposed finding as to the facts and his proposed proposed findings
order thercon, and shall forthwith serve copy of the same )

on the parties or their attorneys, who, within 10 days

after the receipt of same, shall file in writing their ex- Fxceptions by
ceptions, if any, to such proposed findings and order and

said exceptions shall specify the particular part or parts

of the proposed findings of fact or proposed order to

which exception is made, and said exceptions shall in-

clude any additional findings and any change in or addi-

tion to, the proposed order ‘which either party may think

proper. Citations to the record shall be made in sup-

port of such exceptions. VWhere briefs are filed, the sama guggfgﬂthggo an
shall contain a copy of such exceptions. Argument on

the exceptions to the proposed findings and order, if ex-

ceptions be filed. shall be had at the final argument on

the merits.

¢ Rule adopted by the Commisslon May 20, 1921, making rules there-
tofore XII to XV, Inclusive, XIII to XVI. The language of the flrst men-
tence of the rule wos changed somewhat to its present form by resolutlon
passed Ly the Commission Jan. 25, 1922,
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XIII. DEPOSITIONS IN CONTESTED PROCEEDINGS.

Sommisston  The Commission may order testimony to be taken by
y order.
deposition in a contested proceeding.

oretereanyper-  Depositions may be taken before any person designated
by the Commission and having power to administer oaths.

ghretiestiomfor  Any party desiring to take the deposition of a witness
shall make application in writing, setting out the rea-
sons why such deposition should be taken, and stating the
time when, the place where, and the name and post-oflice
address of the person before whom it is desired the depo-
sition be taken, the name and post-office address of the
witness, and the subject matter or matters concerning
which the witness is expected to testify. If good cause
be shown, the Commission will make and serve upon the
parties, or their attorneys, an order wherein the Com-
mission shall name the witness whose deposition is to be
taken and specify the time when, the place where, and
the person before whom the witness is to testify, but such
time and place, and the person before whom the deposi-
tion is to be taken, so specified in the Commission’s
order, may or may not be the same as those named in
said application to the Commission.

wTetimony of  The testimony of the witness shall be reduced to writ-
ing by the oflicer before whom the deposition is taken,
or under his direction, after which the deposition shall
be subscribed by the witness and certified in usual form

Deposttion to be by the officer. After the deposition has been so certified
it shall, together with a copy thereof made by such officer
or under his direction, be forwarded by such officer under
scal in an envelope addressed to the Commission at its
office in Washington, D. C. Upon receipt of the deposi-

And fled. Copy tion and copy the Commission shall file in the record in

to defendant or " .

bis attorney.  said proceeding such deposition and forward the copy
to the defendant or the defendant’s attorney.

Size ot psper, Such depositions shall be typewritten on one side only
of the paper, which shall be not more than 8% inches
wide and not more than 11 inches long and weighing not
less than 16 pounds to the ream, folio base, 17 by 22
inches, with left-hand margin not less than 13} inches
wide.

Notlce. No deposition shall be taken except after at least six
days’ notice to the parties, and where the deposition is
taken in a foreign country such notice shall be at least
15 days.
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No deposition shall be taken either before the proceed- ,, Limitations as
ing is at issue, or, unless under special circumstances and
for good cause shown, within 10 days prior to the date of
the hearing thereof assigned by the Commission, and
where the deposition is taken in a foreign country it shall
not be taken after 30 days prior to such date of hearing.

XIV. DOCUMENTARY EVIDENCE.

Where relevant and material matter offered in evidence , Relevant s nd

is embraced in a document containing other matter not ¢ to be fled.
material or relevant and not intended to be put in evi-

dence, such document will not be filed, but a copy only

of such relevant and material matter shall be filed.

XV. BRIEFS.

Unless otherwise ordered, briefs may be filed at the Time of filng.
close of the testimony in cach contested proceeding. The
presiding Commissioner or Ilxaminer shall fix the time
within which briefs shall be filed and service thereof shall
be made upon the adverse parties.

All briefs must be filed with the secretary and be ac-  Filed with sec
companied by proof of service upon the adverse parties. of service.
Twenty " copies of each brief shall be furnished for the
use of the Commission, unless otherwise ordered. .

Application for extension of time in which to file any (4ihications for
brief shall be by petition in writing, stating the facts
upon which the application rests, which must be filed
with the Commission at least five days before the time for
filing the brief.

Every brief shall contain, in the order here stated—

(1) A concise abstract or statement of the case. Form of brief.

(2) A brief of the argument, exhibiting a clear state-
ment of the points of fact or law to be discussed, with the
reference to the pages of the record and the authorities
relied upon in support of each point.

Every brief of more than 10 pages shall contain on its Requirements i
top fly leaves a subject index with page references, the veses
subject index to be supplemented by a list of all cases
referred to, alphabetically arranged, together with refer-
ences to pages where the cases are cited.

" Fifteen coples origlnally called for. Amended to its present form
July 29, 1920,
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Stze of type, DBriefs must be printed in 10 or 12 point type on good
peper, ete. unglazed paper 8 inches by 104 inches, with inside mar-
gins not less than 1 inch wide, and with double-leaded
text and single-leaded citations.
oralarguments.  Oral arguments will be had only as ordered by the
Commission.

XVI. ADDRESS OF THE COMMISSION,

Federal Trade Al communications to the Commission must be ad-

Commisgion,

Washington,D.0. dressed to Federal Trade Commission, Washington,
D. C,, unless otherwise specifically directed.



