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FEDERAL TRADE COMMISSION
v,

THE GUARANTY FUND OIL COMPANY, E. M. THOMAS-
SON, N. V. S. MALLORY, AND JOHN G. MENKE, INDI-
VIDUALLY AND AS TRUSTEES AND OFFICERS OF
THE GUARANTY FUND OIL COMPANY.

COMPLAINT IN TIIE MATTER OF TIIE ALLEGED VIOLATION OF SECTION §
OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914,

Docket 864—January 16, 1923,

SYLLABUS,

Where two concerns, and individuals Instrumental in, and responsible for thelr
organization; for the purpose of aiding in the sale of sald concerns’ shares,
and with a capacity and tendency so to do,

(2) Caused to be distributed letters, circulars, maps and other literature,
containing numerous essentially false and misleading assertions concern-
Ing the properties, assets, oil production, earnings, and prospects of sald
concerns, which had the capacity and tendency to deceive purchasers and
prospectlve purchasers into believing them to be firmly established pro-
ducing enterprises whose shares offered a safe and profitahle Investment;

(b) Misrepresented alleged income from production available for dividends or
interest, the fact being that at the time of said representations said con-
cerns had no production;

{e) Paid so-called divlidends, not derived from earnings but provided by sald
individuals, upon outstanding shares at the rate advertised and represented,
thereby rendering more plausible and credible the foregoing misrepresenta-
tions;

With the result that they were thereby alded in selling a large number of
shares, to the injury of competitors:

Ileld, That such false and misleading advertising, and such misleading course
of conduct, under the circumstances set forth, constituted unfair methods
of competition.

COMPLAINT.

The Federal Trade Commission having reason to believe from
a preliminary investigation made by it that The Guaranty Fund
Oil Company; E. M. Thonmasson, N, V. S. Mallory and John G.
Menke, individually and as Trustees and Oflicers of said company
have been and are using unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of an
Act of Congress entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties and for other purposes,”
and it appearing to the Commission that a proceeding by it in
respect thereof would be of interest to the public, issues this com-
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plaint, stating its charges in that respect on information and belief,
as follows: .

Paracrapu 1. The Guaranty Fund Oil Company is an unin-
corporated voluntary association operating under certain Articles
of Association and a declaration of trust whereby E. M. Thomasson,
N. V. S. Mallory and John G. Menke are made trustees to hold
and administer the propertics and assets of the Association. They
also purport to act as President, Secretary and Treasurer, and Vice
President, respectively, of the Guaranty Fund Oil Company. The
sald Articles of Association and declaration of trust were executed
about the first day of September, 1921, and recorded in Stephens
County, State of Texas. The principal oflice of said Association
is in the City of Denver, State of Colorado.

Pax. 2. Ever since the formation of said Association the respond-
ents Thomasson, Mallory and Menke, and each of them, acting
for themselves as beneficially interested in said trust and acting
for said Association as trustees and officers thereof, have been and
are now, engaged in soliciting orders for and selling- shares of
beneficial interest in the properties, assets and business of said
Association. In soliciting such orders said respondents have made
and still make use of letters, circulars, maps and other literature
setting forth information dnd representations concerning the oil
leases, properties, assets and prospects of said Association, whiclt
said respondents send from the City of Denver, State of Colorado,
to numerous prospective purchasers at their several places of
residence in various States of the United States. Upon receiving
orders for aforesaid shares as a result of such solicitation, said
respondents fill the same by sending certificates for the shares so
purchased, from said City of Denver to the purchasers of said
shares at their several places of residence in various States of the
United States.

Par. 3. The aforesaid letters, circulars, maps, and other literature
used in solicitation as above set out contain numerous false and mis-
leading assertions concerning the properties, assets, oil production
and prospects of said Association, among which are assertions to
the effect that purchasers of shares will receive four per centum
quarterly interest on the par value of the shares purchased, that
the payment of such interest is guaranteed, that the Association
owns producing oil wells or interests therein and is producing oil
in suflicient quantities, and thus making sufficient earnings, to cover
the payment of said four per centum interest out of earnings, that
the Association is drilling for oil amidst wells producing great quanti-
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ties of oil and is shortly to start drilling wells in such territory, and
that the existing earnings from producing wells and the exceptionally
good prospects of finding large quantities of oil in the near future
through drilling operations assures an income to the owners of such
shares and reasonably assures not only a big annual return on an
investment in such shares but a possible return of many thousand
per cent; whereas in truth and in fact the Association never has
and does not now own any producing oil well or any interest therein,
never was and is not now producing any oil, never has made and is
not now making any earnings whatsoever and the only monies out
of which the Association ever could or can now pay dividends or
interest on its said shares are monies derived from the sales of
such shares, never has and is not now engaged in drilling operations
and has no present intention to commence such operations, and the
payment of said four per centum quarterly interest is not guaranteed.

Par. 4. That aforesaid false and misleading assertions and represen-
tations have the capacity and tendency to mislead and deceive the
public into the belief that the purchase of the*aforesaid shares is
a safe and profitable investment, that a return of four per centum
quarterly on the par value thereof is guaranteed, that the Association
owns producing oil wells or interests therein from which it derives
profits and earnings more than suflicient to pay, and out of which
are and will be paid, the said four per centum quarterly return upon
all the said shares sold or to be sold and suflicient to provide further
returns on such shares, and that the Association is now drilling and
intends in the near future to commence drilling oil wells in territory
and under canditions which practically assure the additional produc-
tion of large quantities of oil and consequently the payment of large.
additional profits and return to the holders of said shares.

Par. 5. In marketing the shares of beneficial interest in the prop-
erties, assets and business of said Association, the respondents
and each of them are in competition with other persons, partnerships
and corporations engaged in marketing the capital stocks and shares
of beneficial interest in oil companies and enterprises, including such
companies and enterprises when engaged in marketing their own
stocks and shares of beneficial interest.

Par. 6. That the above alleged acts and things done by respond-
ents, and by each of them, constitute an unfair method of competition
in commerce within the intent and meaning of Section 5 of an Act
of Congress entitled “An Act to create a Federal Trade Commission,
to define its powers and duties and for other purposes,” approved
September 26, 1914,
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Pursuant to the Act of Congress approved September 26, 1914,
the Federal Trade Commission.issued and served its complaint upon
respondent, The Guaranty Fund Oil Company, an unincorporated
voluntary association operating under certain articles of association
and a declaration of trust, and upon E. M. Thomasson, N. V. S, Mal-
lory, John G. Menke, individually and as trustees and officers of said
The Guaranty Fund Oil Company, charging them and each of them
with unfair methods of competition in commerce in violation of
the provisions of said Act.

Said respondents having entered their appearance by their attor-
ney and filed their answer herein, hearings were held before Com-
missioner Huston Thompson, a Commissioner of the Federal Trade
Commission theretofore duly appointed, and testimony and docu-
mentary evidence were thereupon offered and received in support of
the allegations of said complaint and in support of the allegations
of said answer of respondents, which evidence was duly received,
duly certified and duly forwarded to the Commission.

The Federal Trade Commission having duly considered the record
and being now fully advised in the premises makes this its findings
a3 to the facts and conclusion:

FINDINGS AS TO THE FACTS.

Paracrarir 1. The Guaranty Fund Oil Company is an unincorpo-
rated voluntary association, existing and operating under and by
virtue of a certain declaration of trust wherein respondents, E. M.
Thomasson, N. V. S. Mallory and John G. Menke, are named as
trustees to administer the property of said association or trust. Re-
spondent, The Guaranty Fund Oil Company, holds itself out to be
a common law trust of which I2, M, Thomasson is president, N. V. S,
Mallory, secretary and treasurer, and Jobm G. Menke is vice-presi-
dent. Said declaration of trust was executed on or about September
1,1921, and was recorded in Stephens County, Texas. The principal
office of said trust or association is in the City of Denver, State of
Colorado. Respondent, The Guaranty Fund Oil Company, holds
itself out as the successor, and is in fact the successor, to the Guar-
anty Fund Syndicate which was organized by individual respondents
herein, in March, 1921. A very limited reorganization, principally a
modification of the name and a declaration of trust changed the
Guaranty Fund Syndicate into the Guaranty Fund Oil Company.
Both have had the same organizers and oflicers, and sharcholders of
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the former, by reason of the fact of being such shareholders, became
shareholders of the latter concern. The assets and liabilities of the
" former were taken over by the latter concern.

Par. 2. Ever since the organization of respondent, The Guaranty
Fund Oil Company, and of its predecessor, The Guaranty Fund
Syndicate, said respondents, Thomasson, Mallory and Menke, and
each of them acting for themselves as beneficially interested in said
respondent, The Guaranty Fund Oil Company, and its predecessor,
The Guaranty Fund Syndicate, and acting for said respondent
and its predecessor as trustees and oflicers thereof, have been and are
engaged in soliciting orders for and selling shares of stock of bene-
ficial interest in the properties, assets and business of said respond-
ent, The Guaranty Fund Oil Company and its said predecessor.
In soliciting such orders respondents have made, and at the time
of the testimony above referred to, still made use of letters, circu-
lars, maps and other matter to set forth information and representa-
tions concerning the oil leases, properties, assets and prospects of
said respondent The Guaranty Fund Oil Company and its predeces-
sor, The Guaranty Fund Syndicate, which said respondents have
sent, and send from the City of Denver, State of Colorado, to pur-
chasers and prospective purchasers, sharcholders and prospective
sharcholders of said respondent and its said predecessor, at their
several places of residence in the various states of the United States,
and upon receiving orders for shares as aforesaid as a result of such
solicitation, said respondents filled the same by sending certificates
or other evidences of ownership for the shares so purchased, from
said City of Denver to the purchasers of said shares at their several
places of residence in the various states of the United States.

Par. 3. The aforesaid letters, circulars, maps and other literature
used in solicitation of purchasers and prospective purchasers of
shares as above set forth, contained numerous assertions concerning
the properties, assets, oil production and prospects of said respond-
ent, The Guaranty Fund Oil Company and its predecessor, The
Guaranty Fund Syndicate, which are essentially false and mislead-
ing, and which have the capacity and tendency to deceive such pur-
chasers and prospective purchasers into the belief that said respondent
company and its said predecessor were firmly established oil-pro-
ducing concerns and that shares of said company and its said pred-
ecessor were a safe and profitable investment; and said false and
misleading representations were made with the intent and for the
purpose of aiding respondents in the sale of said shares, and had a
capacity and tendency so to aid.
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Par. 4. In a circular letter dated September 9, 1921, addressed to
stockholders of the Thomasson, Mallory Production Gompany, and
circulated from the City of Denver, State of Colorado, among per-
sons outside the State of Colorado in the various states of the United
States, who were solicited as purchasers or prospective purchasers
of the shares of beneficial interest of said respondent, The Guaranty
TFund Oil Company, the following assertions were made as to prop-
erties of said respondent, The Guaranty Fund Oil Company:

» * * » » L J *

“TWe have acquired a half interest for The Guaranty Fund Oil
Company, in a well in the townsite of Dreckenridge. I can not
tell you exactly what it will produce until it is put on the pump. It
did produce 175 barrels a day when it quit flowing.”

“It is this production that will pay the four per cent quarterly in-
terest on the outstanding stock of The Guaranty Fund Oil Company,
and of course the receipts from the sale of the shares we are now of-
fering, will be used to acquire more production and complete the
drilling of our own well at Breckenridge. * * *”

“Let me repeat my figures:

“925 bbls. daily at $1.25 equals $937.50 a month; deducting $200
a month operating expenses leaves $737.50 or $2,212.50 a quarter.

“ Suppose we have outstanding 3,000 shares or a total of $30,000
worth of the stock of The Guaranty Fund Oil Company; to pay
four per cent quarterly interest on the $30,000 requires $1.200, which,
out of an income of $2,212.50 quarterly leaves $1,012.50 per quarter
for additional interest, unexpected expenses, or sinking fund to buy
more production, on ounly 25 bbls. daily production.

“We have set aside 2,000 shares to be sold, and have 1,000 shares
already sold, making a total of 3,000 shares on which we will pay
four per cent quarterly, or sixteen per cent annually, and as much
more as possible.”

(a) By context and implication said statements quoted in this
paragraph give the impression that Guaranty Fund Oil Company
has acquired a half interest in a well in the townsite of Breckenridge,
which is producing a net revenue to said respondent company of
$2,212.50 a quarter, and that said revenue is sufficient to pay four
per cent quarterly dividends or “interest” on 3,000 shares of bene-
ficial interest in said company, leaving a surplus of $1,012.50 per
quarter, and will be used for the purpose of paying such dividends
or “interest.”

(b) In truth and in fact, at the time of issuing and circulating
the statements in said circular as hereinbefore in this paragraph set
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forth, respondent, The Guaranty Fund Oil Company, had no oil
well, nor had it an interest in any oil well from which it received
production amounting to 25 barrels a day, or any other amount.
It had merely a claim to one-quarter of the production from a well
whose total production was from three and one-half to twelve bar-
rels a day, and no part of said production was in fact ever actually
secured by said respondent, The Guaranty Fund Oil Company.
Neither at that time nor at any time prior thereto had respondent,
The Guaranty IFund Oil Company, paid dividends or interest from
the proceeds of oil production, upon its outstanding shares.

(¢) Its statements in said circular hereinbefore in this paragraph
set forth, are false and misleading and have the capacity and
tendency to deceive persons solicited as purchasers or prospective
purchasers of said shares, into the belief that respondent, The
Guaranty Fund Oil Company, was then a firmly established con-
cern with production sufficient to pay large net returns upon its
shares, and that its shares were a safe and profitable investment. Said
false and misleading representations were made with the object
and for the purpose of aiding in the sale of said shares, and had the
capacity and tendency so to aid.

Par. 5. In a circular issued and circulated by respondents to
persons solicited as purchasers or prospective purchasers of shares,
from the City of Denver, State of Colorado, in and to the various
states of the United States no later than October, 1921, these state-
ments were incorporated.

“ Qur producing well, in which we own a half operating interest
should give us sufficient income to pay 4% quarterly intercst
on our outstanding shares and what we are offering for sale. Pro-
ceeds from the sale of shares now offered will purchase more produc-
tion and drill our own well. We are playing the game in a safe
way by building up our own production returns while we drill our
own well. Speculation with a good oil company drilling in the*
midst of big producing wells and the shares earning at least 4%
quarterly on the par value thereof, or equal to 263% annually
on your actual investment, is an 1dea1 way to put your money to
work. We offer you all the possibilities of speculation with an
assured income while you are waiting for the results of our drill-
ing.”

] * * * * * *

“1e have production now from which to pay 4% quarterly
interest on the par value of our shares.”

(2) In truth and in fact, at the time that said circulars were
issued and circulated, incorporating said statements as hereinbefore

80044°—24—voL 5——25
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set forth in this paragraph, the portion of production of the well
which must have been referred to—the Bateman well—claimed by
respondents, would not have been sufficient, if secured, to pay 4%
quarterly dividends or “interest” on outstanding shares of re-
spondent, the Guaranty Fund Oil Company, and as a matter of
fact no production whatever from said well or any other well had
been, up to that time, secured by respondent.

(b) The representations made by said respondents as hereinbefore
set forth in this paragraph, were false and misleading and had the
tendency and capacity to mislead and to deceive persons solicited
as purchasers or prospective purchasers of the shares of the re-
spondent, The Guaranty Fund Oil Company, into the belief that said
respondent, The Guaranty Fund Oil Company, was & firmly estab-
lished concern, and had sufficient production to pay a large net return
upon the outstanding shares of said company. Said false and mis-
leading representations were for the purpose and with the object of
aiding in the sale of said shares.

Par. 6. In a circular issued by said respondents, and circulated
to persons solicited as purchasers or prospective purchasers of shares
of beneficial interest, said Guaranty Fund Syndicate, predecessor to
respondent, The Guaranty Fund Oil Company, on or about April
15, 1921, soliciting investment in said shares, the following rep-
resentations are incorporated in a statement under this headline:

“Yhat you will get by investing $100 in the Guaranty Fund
Syndicate. * * *”

“(5) Oil production trust note guaranteeing 4% quarterly, or
16% annual dividends on the full par value of your certificate of
ownership in the Guaranty Fund Syndicate, and secured by trust
mortgage on oil production income. We issue these notes for one

year periods.”
. pe . . . . .

% FACTS IN BRIEF.”

“Youare * * * guaranteed at least 169 yearly dividend on
the full par value of your.certificate of ownership in the Guaranty
Tund Syndicate for at least two years, payable quarterly, and se-
cured by trust mortgage on oil production income”, * * *

“In addition to the 16% yearly dividend guaranteed, your share
of the enormous profits from our syndicate’s oil wells in the Brecken-
ridge district.”

* * * » L J * &

(2) Intruth and in fact at the time the vepresentations were made

as hereinbefore set forth in this paragraph, the Guaranty Fund
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Syndicate, predecessor to respondent company, had no oil pro-
duction income to mortgage for any purpose whatever, nor had it
profits enormous or otherwise from “ our syndicate’s oil wells in the
famous Breckenridge district.”

(b) Said representations by respondents as herein above set forth
in this paragraph were, and are, false and misleading and have had,
and have a capacity and tendency to mislead and to deceive persons
solicited as purchasers or prospective purchasers of said shares, into
the belief that said Guaranty Fund Syndicate, predecessor.to re-
spondent, Guaranty Fund Oil Company, was a firmly established
concern with large profits from oil production, and capable of pay-
ing high net returns upon its shares.

(¢) Such false and misleading representations had the object and
purpose, as well as the capacity and tendency to aid respondents in
the sale of said shares.

Par. 7. In a circular issued by respondents and circulated by them
from the City of Denver, State of Colorado, among persons solicited
as purchasers or prospective purchasers of the shares of said Guar-
anty Fund Syndicate, predecessor to the Guaranty Fund Oil Com-
pany, in the various states of the United States, under date of April
14, 1921, the following representations were incorporated among
others:

“You will note from the enclosed printed matter that we have
added another feature to the Guaranty Fund Syndicate—that of
guaranteeing 4% quarterly or 16% annually for a period of not less
than two years. These dividends will be paid from oil production
sct aside for that particular purpose.”

* ] * * L ] *

(a) In truth and in fact, at the time that the representations in
said circular as herein above set forth in this paragraph were made
and circulated, The Guaranty Fund Syndicate, predecessor of The
Guaranty Fund Oil Company, had received no oil production, and
respondents had not, up to that time, nor did they afterward, pay
such dividends or “ interest ” upon said shares, from the proceeds of
oil production.

(b) Said representations by respondent in said circular as herein-
above set forth in this paragraph, are false and misleading and have
the capacity and tendency to mislead and to deceive persons solicited
as purchasers or prospective purchasers of said shares, into the be-
lief that said Guaranty Fund Syndicate, predecessor to The Guar-
anty Fund Oil Company, was a firmly established concern capable
of paying from oil production, high net returns upon its shares.
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(¢) Such false and misleading representations had the object and
purpose as well as the capacity and tendency to aid respondents
in the sale of oil shares.

Par. 8. Individual respondents, Thomasson, Mallory and Menke,
did actually pay at times at the rate of 4% quarterly or 16% an-
nually upon outstanding shares of beneficial interest in respondent,
The Guaranty Fund Oil Company_and its predecessor, The Guar-
anty Fund Syndicate, but no part of said payment .was made from

. oil production or other earnings of said concerns prior to October,

1921, Said payments had the effect of aiding in making plausible
and worthy of belief by purchasers and prospective purchasers of oil
shares, the false and misleading statements incorporated in circulars
in paragraphs 3 to 7 inclusive herein, to the eflect that production
was sufficient to make such payments.

Par. 9. Through such circulars and by other means, respondents
sold, prior to July 1, 1922, to persons residing in various states of
the United States, and in Canada, 8,395 shares of respondent’s, The
Guaranty Fund Oil Company’s shares of a par value of $83,950, for
which they received $60,230.67, and said respondents delivered to said
purchasers, through the mails or by other means in interstate com-
merce evidences of ownership of said shares to purchasers in vari-
ous states outside the State of Colorado. Such sales and such de-
liveries were made in the States of California, Illinois, Ohio, Oregon,
Washington, Connecticut, Pennsylvania, Massachusetts, Missouri and
other states and in the Dominion of Canada.

Par, 10. In marketing said shares of beneficial interest in the prop-
erties, assets and business of said respondent, The Guaranty Fund
Oil Company and its predecessor, The Guaranty Fund Syndicate,
the individual respondents, and each of them, have been in active
competition with other persons, partnerships and corporations en-
gaged in selling the capital stock and shares of beneficial interest
in other oil companies and enterprises.

CONCLUSION.

The acts, practices and activities of respondents and each of them,
under the conditions and in the circumstances set forth in the fore-
going findings as to the facts, are unfair methods of competition in
commerce, and constitute a violation of Section 5 of the Act of Con-
gress approved September 26, 1914, entitled: “An Act To create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.” :
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ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent, the testimony and documentary evidence offered and
received, and the arguments of counsel for the respective parties
hereto, and the Commission having made its findings as to the facts
and its conclusion that the respondent, The Guaranty Fund Oil
Company, has violated the provisions of the Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

It is now ordered, That respondents, The Guaranty Fund Oil
Company and E. M. Thomasson, N, V. S. Mallory and John C.
Menke, individually and as trustees and officers of The Guaranty
Fund Oil Company, an unincorporated, voluntary association operat-
ing under a declaration of trust, and the officers, directors, agents,
servants and employees of respondent, The Guaranty Fund QOil Com-
pany, do cease and desist from representing to persons solicited as
purchasers or prospective purchasers of shares of beneficial interest in
The Guaranty Fund Oil Company, by means of circulars or other-
wise, in substance that said company has production from oil wells
or has other earnings suflicient to pay large net returns upon out-
standing shares, when in truth and in fact it did not have such
production nor earnings; or

~From representing to persons solicited as purchasers or prospective
purchasers of shares of beneficial interest in respondent, The
Guaranty Fund Oil Company, by circulars or otherwise, that said
company has enormous profits from oil production, or other sources,
when it has no such profits, or that it has profits other or greater
than are actually enjoyed, and

From guarantceing dividends, interest or other returns to share-
holders when said respondent has not the funds out of which such
dividends, interest or other returns are to be paid.

1t is further ordered, That respondent, within sixty days from and
after the date of the service upon it of this order, file with the Com-
mission a reply setting forth in detail the manner and form in which
it has complied with the order to cease and desist hereinbefore set
forth, to which report shall be attached copies of all circulars, cir-
cular letters or like literature issued by respondents in the making
of sales or the soliciting of purchasers or prospective purchasers of
the shares of respondent, The Guaranty Fund Oil Company.
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