
FRED A. MALTBY ET AL. 473 

Complaint. 

FEDERAL TRADE COMMISSION 
v. 

FRED A. MALTBY AND CLARENCE \V. MALTBY, AS IN­
DIVIDUALS AND AS PARTNERS. 

C'OliiPLAINT IN THE JIIATTER OF TilE ALLEGED VIOLATION OF SECTION II 

OF AN ACT OF CONGRESS APPROVED- SEPTEJ\IBER 26, 1914. 

Docket 044-February 8, 1923. 
SYLLABUS. 

Where two taxicab concerns built up a large and valuable good will as the 
Yellow Cab Co., and mack & White Taxi Co., respectively; and thereafter 
a competing concern, 

(a) Caused its business to be llsted and advertised In the local telephone 
directory as the "Yellow Bell Taxi Co.", "Yellow Ford Taxi Co.", and 
" Black & White Ford Taxi Co.", so that by reason of alphabetical arrange­
ment Its business as so named, listed, and advertised immediately preceded 
and/or followed the names of said concerns, and they were thereby de­
prived of a portion of the good will and patronage that should have accrued 
to them; and , 

(b) For the purpose of preempting their use and with a tendency and capacity 
to mislead and deceive the public' and thereby secure its patronage, caused 
Its business also to be listed and advertised therein under a large numuer 
of other names, some of which were well and favorably .known as those of 
taxicab companies operating in other cities: 

lleld, That such misleading adoption and use of trade names, and such false 
and misleading advertising, under the circumstances set forth, constituted 
unfair methods of competition. 

Acting in the public interest pursuant to the provisions of an Ad 
of Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," the Federal Trade Commission charges that Fred A. 
Maltby and Clarence \V . . .Maltby, a copartnership, doing business 
under the name and style of Yellow Bell Taxi Company, and Yellow 
Ford Taxi Company, hereinafter referred to as Respondents, have 
been and are using unfair methods of competition in commerce in 
violation of the provisions of Section 5 of said Act, and states its 
charges in that respect as follows: 

PARAGRAPH 1. Respondents, Fred A. Maltby and Clarence \V. 
Maltby, have for more than two years last past been engaged in the 
business of operating taxicabs for hire in the .City of \Vashington, 
District of Columbia, both ns a copartnership and as individuals, 
with their principal office and place of business in said City and Dis-
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trict. Respondents in the course and conduct of their said business 
have advertised and operated under a great number of trade names. 
more specifically set out hereinafter, among which .is the "Arcade 
Taxi Service." In the course and conduct of their said business, 
respondents are in competition with other persons, partnerships and 
corporations similarly engaged. 

PAR. 2. The Yellow Cab Company is a corporation created and ex­
isting under the laws of the State of Delaware, with its principal 
office and place of business in the City of 'Washington, District of 
Columbia, where it is engaged in operating taxicabs for hire in said 
City and District. Said Yellow Cab Company advertises its said 
business by means of advertisements and listings which it causes 
to be placed in the directory of the Chesapeake & Potomac Telephone 
Company, a telephone company rendering telephone service to the 
public in 1Vashington City and the District of Columbia. The afore­
said cabs operated by the Yellow Cab Company are painted yellow, 
in conformity with said trade name, and bear upon the door the 
legend, "Yellow Cab Company." Since the commencement of its 
said taxicab business the said Yellow Cab Company has built up a 
large and valuable good will amongst the general public in the City 
of 'V ashington, District of Columbia, for its said taxicabs. 

PAR. 3. The Black & White Taxi Company is a corporation cre­
ated and existing under the laws of the District of Columbia, with its 
principal office and place of business in the City of 1Vashington, Dis­
trict of Columbia, where it is engaged in operating taxi cabs for 
hire in said City and District. Said Black & 1Vhite Taxi Company 
advertises its said business by means of advertisements 'and listings 
which it causes to be placed in the directory of the Chesapeake & 
Potomac Telephone Company, a telephone company rendering tele­
phone service to the public in 'Vashington City and the District of 
Columbia. The aforesaid cabs operated by the Black & 'White Taxi 
Company are painted black and white and bear four monograms­
one on each door, one on the back of the cab and one on the cowi, 
which monogram consists of a black rimmed circle around which IS 

inscribed the words, "Black & 1Vhite Taxi." Since the commence­
ment of its said taxi cab business, the said Black & White Taxi Com­
pany has built up a large and valuable good will amongst the general 
public in the City of 'Vashington, District of Columbia, for its said 
taxi cabs. 

PAR. 4. Respondents placed or caused to be placed certain adver­
tisements and listing~ in the fall issue of said telephone directory of 
the Chesapeake & Potomac Telephone Company which was issued by 
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said Company about November 1, 1921, in which said respondents 
caused to be set out and advertised the names "Yellow Bell Taxi 
Company," and "Yellow Ford Taxi Company." Because of the 
alphabetical arrangement of said names, the said name, " Yellow 
Hell Taxi Company" appeared immediately above the name of the 
said Yellow Cab Company, hereinafter mentioned, and the name 
''Yellow Ford Taxi Company," appeared immediately below the 
said name "Yell ow Cab Company " in the listings in said directory. 

PAR. 5. Respondents, in the fall issue of the telephone directory of 
said Chesapeake & Potomac Telephone Company which was issued 
by said Company about November 1, 1921, placed or caused to be 
placed certain advertisements and listings in said telephone direc­
tory in which said advertisements and listings respondent caused 
to be set out and advertised the name of" Black & White Ford Taxi 
Company." Because of the setting out of the said name, "Black & 
'White Ford Taxi Company" in the listings of said directory, the 
said name," Black & White Ford Taxi Company" appeared imme­
diately above the name of the" Black & White Taxi Company." 

PAR. 6. Because of the adoption by respondents of the said names, 
"Yellow Bell Taxi Company" and "Yellow Ford Taxi Company," 
and because of the alphabetical arrangement of those said names as 
set out in paragraph 5 hereof, respondents have diverted from the 
said Yellow Cab Company a portion of the good will and patronage 
that should have accrued to it. Because of the adoption by respond­
ent of the said name "Black & White Ford Taxi Company," and 
because of the alphabetical arrangement of said name as set out in 
Paragraph 5 hereof, respondents have diverted from the said" Black 
& White Taxi Company" a portion of the good will and patronage 
that should have accrued to it. Respondents, from time to time in the 
two years last past listed and advertised in said telephone directory 
of the said Chesapeake & Potomac Telephone Company, under some 
fifty-odd additional names set out next below and sought to pre­
<'mpt to themselves the use of these said names within the City of 
Washington and the District of Columbia, and to prevent other taxi 
cab companies from operating under or using any of these said 
names: 
A-Bee Taxi, 
Arcade Cab Service, 
Arcade Taxi, 
Arcade Taxicabs, 
Arcade Taxi Service, 
Dell Taxi,· 

Bell Taxicabs, 
Bell Taxi Service, 
Blue & Gray Taxi, 
Blue Ribbon Taxi, 
Bring-You-Back Taxi, 
Brown & Black Taxi, 
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Brown Taxi, 
Cadillac Taxi Co., 
Centrnl Taxi Co., 
Checker Taxicab Co., 
Checker Taxi Co., 
Circle Taxi Co., 
City Taxi Co., 
Colonial Taxi Co., 
Columbia Hgts. Taxi Service, 
Columbia Taxi, 
Continental Taxi, 
Crown Taxi Co., 
Ever-Ready Taxi Co., 
Globe Taxi Co., 
Gray Taxi Co.,. 
Hacks Taxi Co., 
Home James Taxi Co., 
Hudson Taxi Co., 
Irving St. Taxi Co., 
Keystone Taxi Co., 

Findings. 

Packard Taxi Co., 
Park Taxi Co., 
Park Taxi Service, 
Peoples Taxi, 
Peoples Taxi Co., 
Quaker Taxi, 
Quaker Taxi Co., 
Red Checker Taxi Co., 
Red Taxi, 
Red Taxi Co., 
Ring Taxi Co., 
Ritz Carlton Taxi Co., 
Star Taxi Co., 
Sunset Taxi Co., 

5F.T.C. 

Tak-A-Cab Taxi Co., 
Take-U-There Taxi Co., 
Twentieth Century Taxi Co., 
Uneeda Taxi Co., 
White Taxi Co. 

PAn. 7. A number of said names so listed by respondents are used 
by taxi cab companies operating in various other cities of the United 
States, and enjoy a large and valuable goodwill in said cities, and 
the use by respondents of said names in the manner hereinbefore 
set out has the tendency and capacity to mislead and deceive the 
public, who are familiar with the said names so adopted by re­
spondents and used in other cities, into the belief that the said names 
listed and advertised by respondents, ·as aforesaid, are operated by the 
said taxicab companies and render a service similar to the service 
rendered by said companies in other cities and cause the public to 
patronize the taxi cab service of respondents in that belief. 

PAR. 8. The acts and tllings done by respondents, and each of 
them, as hereinabove alleged, are false and misleading and preju­
dicial to the public and to the competitors of the respondents, and 
constitute unfair methods of competition in commerce in violation of 
Section 5 of an Act of Congress, entitled, "An Act to create a Fed­
eral Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress app~oved Sep­
tember 26, 1914, the Federal Trade Commission issued and served 
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a complaint upon respondents, Fred A.. 1\faltby and Clarence W. 
Maltby, as individuals and as partners, charging them and each of 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said Act. 

Said respondents having entered their appearance and filed their 
answer therein and having made, executed and filed an agreed stipu­
lation as to the facts, in which it is stipulated and agre~d by the re­
spondents that the Federal Trade Commission shall take such stipu­
lation as to the facts in this case in lieu of testimony and proceed 
forthwith upon such stipulation to make its findings as to the facts and 
such order as it may be prepared to enter therein without the intro­
duction of testimony, the Federal Trade Commission has duly con­
sidered the record and now being fully advised in the premises, 
makes this its findings as to the facts and conclusion: 

FINDINGS AS TO THE P'ACTS. 

PARAGRAPH 1. Respondents, Fred A.. Maltby and Clarence W. 
Maltby, and each of them, have for more than two years last past 
been engaged in the business of operating taxicabs for hire in the City 
of Washington, District of Columbia, with their principal office and 
place of business in said City and District. In the course and con­
duct of their said business they have advertised and operated under 
a great number of trade names among which is the "Arcade Taxi 
Service." In the course and conduct of their said business respond­
ents are in competition with' other persons, partnerships and cor­
porations similarly engaged._ 

PAR. 2. The Yellow Cab Company is a corporation created and ex­
isting under the laws ·of the State of Delaware, with its principal 
office and place of business in the City of 'Vashington, District of Co­
lumbia, where it is engaged in opemting taxicabs for hire in said 
City and District. Said Yellow Cab Company advertises its said 
business by means of advertisements and lists which it causes to be 
placed in the directory of the Chesapeake & Potomac Telephone 
Company, a telephone company rendering telephone service to the 
public in 'Vashington City and the District of Columbia. The 
aforesaid cabs operated by the Yellow Cab Company are painted 
yellow in conformity with said trade name and bear upon the door 
the legend "Yellow Cab Company." Since the commencement of 
its said taxicab business, the said Yellow Cab Company has built 
up a large and valuable good-will amongst the general public in the 
City of Washington, District of Columbia, for its said taxicab 
service. 

• 
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PAR. 3. The Black & "White Taxi Company is a. corporation 
created and existing under the laws of the District of Columbia, 
with its principal office and place of business in the City of Wash· 
ington, District of Columbia, where it is engaged in operating taxi· 
cabs for hire in said City and District. Said Dlack & White Taxi 
Company advertises its .said business by means of advertisements and 
listings which it causes to be placed in the directories of the Chesa· 
peake & Potomac Telephone Company, a telephone company render­
ing telephone service to the public in Washington City, and the Dis­
trict of Columbia. The aforesaid cabs operated by the Black & 
White Taxi Company are painted black and white and bear four 
monograms,--one on each door, one on the back of the cab and one 
on the cowl, which monogram consists of a black rimmed circle 
around which is inscribed the words, " Black & White Tuxi." Since 
the commencement of its said taxicab business, the said Black & 
"\Vhite Taxi Company has built up a large and valuable good-will 
amongst the general public in the City of "\Vashington, District of 
Columbia, for its said taxicab service. 

PAR.4. Prior and up to the 30th day of May, 1922, respondents 
placed or caused to be placed certain advertisements and listings in 
the fall issue of said telephone directory of the Chesapeake & Poto· 
mac Telephone Company which was is.sued by said Company about 
November 1, 1921, in which said respondents caused to be set out 
and advertised the names "Yellow Dell Taxi Company," and "Yel­
low Ford Taxi Company." Because of the alphabetical arrange­
ment of said names, the said name, "Yellow llell Taxi Company" 
appeared immediately above the name of the said Yellow Cab Com­
pany, hereinafter mentioned, and the name "Yellow Ford Taxi 
Company," appeared immediately below the said name " Yellow Cab 
Company " in the listings in said directory. That on or about the 
30th day of May, 1922, the Supreme Court of the District of Colum· 
bia issued its injunction, Equity No. 40013, restraining the respond­
ents herein from the use of the said names set out next above, and in 
compliance with said injunction respondents have ceased to use said 
trade names. . 

PAR. 5. Respondents, prior and up to October 7, 1922, placed or 
caused to be placed in the telephone directory of the Chesapeake 
& Potomac Telephone Company aforesaid, certain advertisements 
and listings in said telephone directory in which said advertisements 
and listings respondents caused to be set out and advertised the name 
of " Dlack & White Ford Taxi Company." Because of the setting 
out of the said name, "Black & 'Vhite Ford Taxi Company" in the 
listings of said directory, the said name," Black & White Ford Tax~ 

• 



FRED A. l\IALTBY ET AL, 479 

473 Findings. 

Company" appeared immediately above the name of the "Black & 
"White Taxi Company." That on or about Odober 7, 1922, respond­
ents voluntarily discontinued the use of the said trade names set out 
next above. 

PAR. G. Because of the adoption by respondents of the said names 
" Yell ow Bell Taxi Company" and " Yellow Ford Taxi Company," 
and because of the alphabetical arrangement of those said names 
as set out in Paragraph Five hereof, respondents have diverted from 
the said Yellow Cab Company a portion of the good-will and 
patronage that should have accrued to it. Because of the adoption 
by respondent of the said name "Black & White Ford Taxi Com­
pany," and because of the alphabetical arrangement of said names 
as set out in paragraph 5 hereof, respondents have diverted from the 
said "Black & White Taxi Company" a portion of the good-will 
and patronage that should have accrued to it. Respondents from 
time to time in the two years last past up to on or about October 
7, 1922, advertised in said directory of the said Chesapeake & Po­
tomac Telephone Company under some fifty odd additional names 
as set out next below for the purpose of preempting to themselves 
the use of the said names, within the City of Washington, in the 
District of Columbia, and of prew~nting other taxicabs companies 
from operating under or using any of the said names. 

A-Bee Tuxi, Columbia Hgts. Taxi Service, 
Arcade Cab Service, · Continental Taxi, 
Arcade Taxi, Crown-Taxi Co., 
Arcade Taxicabs, Diamond Taxi Co., 
Arcade Taxi Service, Domino Taxi Co., 
Bell Taxi, Ever-ready Taxi Co., 
Bell Taxicabs. Globe Taxi Co., 
Bell Taxi Service, Gray Taxi Co., 
Blue & Gray Taxi, Green & "White, 
Blue Ribbon Taxi, Hacks Taxi Co., 
Bring-You-Back-Taxi, Home James Taxi Co., 
Brown & Black Taxi, Hudson Taxi Co., 
Brown Taxi, Irving St. Taxi Co., 
Cadillac Taxi Co., Keystone Taxi Co., 
Central Taxi Co., Packard Taxi Co., 
Checker Taxicab Co., Park Taxi Co., 
Checker Taxi Co., Park Taxi Service, 
Circle Taxi Co., Peoples Taxi, 
City Taxi Co., Peoples Taxi Co., 
Colonial Taxi Co., Quaker Taxi, 

80044 ° -24-VOL 5--32 
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Quaker Taxi Co., 
Tied Checker Taxi Co.,. 
Red Taxi, 
Red Taxi Co., 
Ring Taxi Co., 
Ritz Carlton Taxi Co., 
Star Taxi' Co., 

Order. l'iF.T.C. 

Sunset Taxi Co., 
Tak-a-Cab Co., 
Take-U-There Taxi Co., 
Twentieth Century Taxi Co., 
Uneeda Taxi Co., 
\V1lite Taxi Co. 

On or about October 7, 1922, respondents ceased the use of certain 
of the trade names set out next above, and no longer advertises 
under said trade names, but advertises under the following: 

Arcade Taxi, Domino Taxi Co., 
Arcade Taxicabs, Park Taxi Co., 
Arcade Taxi Service, Peoples Taxi Co., 
Brown & Black Taxi, Quaker Taxi Co., 
Brown Taxi, Red Taxi, 
Checker Taxi Co., Red Taxi Co., 
Columbia Taxi, Ritz Carlton Taxi Co., 
Diamond Taxi Co., White Taxi Co. 

PAn. 7. A number of said names so listed by respondents are used 
by taxicab companies operating in various other cities of the United 
~tates and enjoy a large and valuable good-will in said cities. The 
use by respondents of the said names in the manner hereinbefore set 
out has the tendency and capacity to mislead and deceive the public, 
who arc familiar with the said names so adopted by respondents, 
which are used in other cities, into the belief that the said names 
listed and advertised by respondents as aforesaid are taxi companies 
operated by the said taxi companies in other cities and thereby cause 
and induce the public to patronize the said taxicab service of re­
spondent's in such mistaken belief. 

CONCLUSION. 

The practices of respondents under the conditions and circum­
stances described in the foregoing findings as to the facts, are unfair 
methods of competition in commerce and constitute a violation of 
the Act of Congress approved September 26, 1914, entitled, "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST. 

This proceeding having been heard by the Federal Trade Com­
mission upon the complaint of the Commission, the answer of the 
respondents and agreed statement of facts filed herein, and the 
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Commission having made its fin<lings as to the facts and its con­
clusion that the respondents have violated the provisions of an Act 
of Congress,. approved September 2G, 1914:, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes", 

It ia now ordered, That the respondents, Fred A. Maltby and 
Clarence 1V. :Maltby, their' agents, representatives, servants and 
employees do cease and desist from directly or indirectly: 

( 1) Advertising or listing in the telephone book of the Chesapeake 
an<l Potomac Telephone Company, or in any other manner, or from 
operating their said taxicab business in the City of Washington, 
District of Columbia, under the names of: · 

(a) "Yellow Bell Taxi Company" 
(b) " Yellow For<l Taxi Company " 
(c) "Black an<l White Ford Taxi Company." 
(2) Operating, advertising or listing the same taxicab business 

under more than one name. 
It -is further ordered, That: the respondents, Fred A. l\Ialtby and 

Clarence 1V. Maltby, shall within thirty (30) days after the service 
upon them of a copy of this order file with the Commission their 
answer in writing in setting forth in <letail the manner and form in 
which they have complied with the order to cease and desist here­
inbefore set forth. 

Commissioner Thompson dissents. 



Date of Docket 
order. No. 

---- -
19:!2. 

June 1 735 

2 618 

2 711 

3 860 
6 599 

24 lii9 

July 3 250 

10 504 

20 25 

CASES IN WIDCH ORDERS FOR DISCONTINUANCE OR DJSI\:IISSAL HAVE BEEN ENTERED. 

Respondent3. Commodities. Charges. Answer,.etipu- Reasons for disrontinmrnce 
lation, or trial. or dismissal. 

Bartlett Manufacturing Co •••••••• Clocks .••••••••..••••• Misbranding and misrepresentations ...••••••• Answer .•••••••••. "Re<pondent bas gone out of 
business and its assets are in 
the hands of a duly appointed 
receiver in bankruptcy." 

Eastern Road Machinery Co .••••• Road machinery •••••• Commercial bribery ••.•••.•••..•••••••••.•••.. Answer and trial .. "Respondent has gone out of 
business.'' 

A. L. Bramble, tradinf, under the Ship chandlery sup- ••.•. do ..•••••••••.•.••••••.••..•••.•••••••..•. ..•.. do ..•••••••••• No reasons assigned. 
name and style orA. . Bramble plies. 
&Co. 

H. W. Hebb surw,Jv Co .••••••.••• ...•. do .••••••••••••••• ••.•• do ••••••••••...•.•.•••••••••••••••••••••.. ..... do ..•....•••.• Do . 
lntemational ui- Exchan!!e, Furs ••••••••••••••••.• Combining and con5piring to cut off, or restrict ..... do ...••....... Respondentsh with tbe excep-

Funston Bros. & Co., F. C. Tab- competitors' acce.;s to, source or supplies. tion of Ma ory, :!.fitrhell & 
lor Fur Co., and Mallory, Mite • Faust, an advertisin~ agency, 
ell & Faust. "are now out of business." 

The Atlanta W1lole2ale Grocers, Grocery products ••••• Combining or conspiring to bring about less fa- Answer and trial .. No reasoiL< assigned.' 
J. J. Barnes-Fain Co., Marett- vorable terms to objectionable competitor. 
Streater Co., A. McD. Wil.'on • Co., Conley & Enni<, McCord, 
Stewart Co., McDa.niel & Co., 
and J. N. Hirsch. 

Borden's Farm Products Co., Inc .. Milk and milk prod- Acquisition of stock of competitor In violation Answer and stip- No reasons assigned. Commis-
ucts. of section 7 or the Clavton Act. ulation. sioner Murdock dissents. 

F. Hecht! Louis Friedheim, and Leather .•.••••••••••• Selling abroad by sample without conforming Answer and trial .• Failure of prooL 
T. I. Glynn, partners stylin.'f thereto in goods delivered. 
themselves F. Hecht & Co.; an 
T. I. Glynn Leather Co., Inc. 

Resalf' price maintenanceiJr.rire discrimination Answer ••••.•••... "A complaint havin~ been J. F. H.il•erich & Son Co., now Baseball bats ••••••••. 
H.illerich & Brads by Co. in violation or sec. 2 of e Clayton Act. io;sued herein by the ed~ral 

Trad-3 Commission, including 
the charge or a violation of sec. 
5 of the Federal Trade Com 
mission Act derlariDg unlaw· 
ful unfair methods of cornpeti· 
tion, by reason of the respon-
dent * * * having adopted 
a pollb or maintaining resale 
pnr<'s xed by it, and there-
sp•Jndenthaving answered; and 
an order or the Commission in 
a proceeding brought by il 
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against the Beechnut Co., for 
the same cause having mean­
while been taken to the United 
State• Supreme Court for 
final determination, and fur. 
ther proceedings herein having 
been suspended to await its 
del'ision, and the Supreme 
Court having thereafter de­
cided said BeJchnut case and 
set forth the law therein in an 
opinion (January 3, 1922, 257 
U. S. 441, 42 Sup. Ct. 150]. 

"Now in view of said deci­
sion, and the lapse of time since 
the beginning of this pr()C('ed­
ing, 

"It i1 herebv ord-rtd, That 
the complaint herein oo, and 
hereby 18, dismissed without 
prejudice to the commence­
ment of another proceeding by 
the Commission against this 

1 
reepondent." 

2l\ I Ward Bakin)( Co .••••.••••••••.... Bread and cake ....... Resale pr)oe maintenance.··.-·--,·-·.-·:···:--· ..... do............ Do. 
30 \\esternClockCo ................. Clocks ................. Resalepnremamtcnance:pn<,.,discrumnatwn ..... do............ Do. 

in violation of sec. 2 of the Clayton Act. j 
40 Colorado Milling & Elevator Co ... Flour ................. Resale price maintenance._ ........................ do............ Do 
87 Crescent Manufacturing Co ........ B ll kIng powder, ..... do ............................................. do ............ 1 Do. 

89 
90 
91 

L. E. ,.,-aterman Co .............. . 
Cluett, Peabodv & Co. (Inc.) .... .. 
Massachusetts Chocolate Co ...... . 

~pires, t~.as. <"Offce-s­
and flavoring ex-
tracts. 

Fountain pens ....... .1 ..... do .. 
Collars ..................... do .......... . 
Candy ..................... do .. . 

.. ... do .......... .. 

.. ... do .......... .. 
Answer and stip-

1 

ulation. 1411 Th!!EvansD'?llarPenCo ......... , F:ountainnens ............. do ... _. .................... , ..................... do ........... . 
167 Uruted Electnc Co................ Vacuum cleaners...... Resale pnce rnamtenanee: pnres, rebates, or Answer ......... .. 

I 
discounts conditioned on exclusive or tying 
contracts or dealings in violation of sec. 3 of 
the Clayton Act. 

170 j Kg;rtok Co., and Kryptok Sales j Lenses ................ Resalepncemaintenance ..................... , ..... do .......... .. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 

I For cease and desist order against other respondents in the same case, see • F. T. c., p. 466 et seq. 
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Casu in which orckrB for di.sconlinuana or dismissal hat•e been entered-Continued. 

Date or Docket Respondents. Commodities. Charges. Answer, stipu- I order. No. lation, or tnal. 

----
1922. 

:July 20 171 Goodyear Tire & Rubber Co •••••. Tires. inner tubes, and Resale price maintenance, misleadin!! and false Answer •...••••.. 
8!X'ess<>ries pertain· claims or services rendered in connection 
lng to tbe u.se there- with the sale of products, imy,osing oppres· 
of. sive requirements upon dea er customers, 

and ex<-lusi-.e or tying contracts or deaUngs; 
price discrimination in violation of se< tion 2, 
and prices, discounts, or rebates con~itioned 
on exrlusioo;e or t~g cont,-act• or deaUngs in 

173 D. M. Ferry&: Co ................. f'eeds ................. 
-.iolation of sec. of the Clayton Act. 

20 Resale price maintenance ..................... . .••• do ..••.••.•... 
20 IS2 Hoover Suction Sweeper Co ....... Vacuum sweepers •.... ..... do ....••.......••....•.•............•..... .•.•. do ..••........ 
20 183 \"ortex Manufacturing Co ......... Meta! holders, paraffin Resale nrice maintenance: prices and discounts ..... do ............ 

eu"'lS, paraffln paoer conditioned on exclusive or tyin!! contracts 
dishl's, and similar or dealings in violation of sec. 3 of the Clay· 
produets. ton Act. 

20 1!>4 Enders f'ales Co. (Inc.) ............ Safetv razors, and razor Resale price maintenance: prire disrrimina tion .•••. do •••••••••••. 
blades. in violation of sec. 2 of the Clayton Act. 

20 1~ H. L. llildretb Co ....•.•••••••.••• Candy ................ Resale price maintenance ..................... .•.•. do ..•••••••••. 
20 196 De Miracle Chemical Co ........... Denilatoriesanrl other .•.•• do .••••.•••••••••.••.•••••••••••••••••••.. .•... do •..••••.•.•. 

toilet snenialtics. 
20 ~ Marinello Co. of Wiseoosin; Yarl- Cosmeti<s. toilet arti· Resale price maintenance; tying or exrlnsi>e .••.• do ............ 

nello Co. of Illinois: Marinello cles, toilet prepars- contracts or dealings; prices. <li~ounts. or 
1'-chool of Chicago; and School of tions, and similar rebates conditionei on ex<-lusive or tying 

I Cosmetitiall8. products. contracts or dealings in violation of sec. 3 of 
the Clavton Act. 

20 213 American Thermos Bottle Co .•••• Thermos bottles ..•.••. Resale price m"intenaoce: prire rliscrimioation ..... do •..••••..... 
in violation of sec. 2 of the Clayton Act. 

20 217 Klaxon Co •••••••••••••••••••••••. Warning horns for Resale prire maintenance: tyin~ or exrlusi-.e ....• do ............ 
automobiles and contracts or de:>lim:s: prices. rebates, or dis-
other vehicles. counts conditionei on exelusiveortyingcon-

(I"S("ts or dealings in violation of sec. 3 of the 
Ciavton Act. 

20 218 Proctor & Gamble Co. and the 8oap, candles, oil, and Resaie price maintenance; full line forcing ..... ..... do ............ 
Proctor & Gam!Jle Distributing glycerine. 
Co. 

20 228 The De Laval Separator Co ........ Cream separators. ••••• Resale price mainten8nre; exclusive or tying .•..• do ............ 
contracts or deslinj:S in violation of sec. 3 of 
the Clayton .~ct. 

Reasons for diS<'ontinuance 
or dismissal. 

Do. (See pp 482, 483.) 

Do. 
Do. 
Do. 

Do. 

Do. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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General Chemical Co .•••.••••.•... / Baldng powder ••••••. Resale p~ce m~ntenance .• ~ ........ ~ ... -........ f ..... do ... - ...... .. 

Bulfalo Specialty Co •••••••••••••• 

Ameri!'An Graphopbone Co.: Co­
lwnl:>ia Oraphopbone Co.: and 
Columbia Grapbopbone Manu· 
facturing Co. 

Wm. Waltke & Co .............. .. 

Hi~h Rock Knittim~ Co ......... .. 
Curtis & Company Manufacturing 

Co., and Curtis Pneumatic Ma­
chine-ry Co. 

J. li. Haney, W. A. McKPy, and 
W. l\1. Dutton, copartners, do­
ing business as J. M. Haney & 
Co. 

Marshall Oil Co., tradin~t as 
Tun~ten Manufacturinv Co. 

The Oat~ Rubber Co. and 1. R. 
Hunt & Wm. H. Klinefelter, eo­
partners, doing business as J. R. 
Hunt&: Co. 

Pennsylvania Salt Manufacturing . 
Co. I 

The Upjohn Co ................. .. 

The Ronald Press Co ............ .. 
Colgate & Co .................... .. 

The Sheets Elevator Co ....•••.•.. 

L. Richardson, H. Smith Richard­
son, and L. Richardson, jr., co­
partners, doing busine<S under 
the name and style of The Vick 
Chemical Co. 

Liquid veneer, tire 
6uid!, and si.Illilar 
products. 

Talkin!! machines and 
records therefor. 

Resale pnce mamtenance; nn<"e dtscnmmatton •.••. do ........... . 
in violation or sec. 2 of the Clayton Act. 

Resale price maintenance .......................... do ........... . 

dries. · ing. 
SO!\ps and toilet SUD· ••••• do .••••••••••.•.•.•.••••.•..•............ ·1 Answer and hear· 

~tr~~~ea~'tfit"s:· ·ii.:.1l~·P'rioo'ID;.·i;,·t~~,;;,;,;j;rire'di;c'ri;{.iti8ii~ti· .~d:~~::::::::: 
tan I< s

1 
pneumatic and prices, rebates, or discounts conditioned 

mach n e r v and on exclusive or tying contracts or dealings, in 
otherautomobileac- violation of sees. 2 and 3 of the Clayton Act, 
cessories. respectively. 

Automobile tire Resalepricemaintenance ..................... , ..... do ........... . 
pumps. . 

Spark plugs ........... ! ..... do ........................................ I. .... do ........... . 

Tires, fan belts, break ..... do ............... - ....................... Answer and stipu· 
linin!'S, tire patches, I latioa. 
and other automo-
bile a!'CeSSories. 

Salt and lye ................ do ..... - ................................. 

1 

Answer ......... .. 

Pharmaceutical sup- Re!<Sle price maintenance; cumulative quan- ..... do .......... .. 
plies. tity discounts based on aggregate of year's 

Books and periodicals. 
Soaps, perfume.•, and 

toilet pr~parations. 
Poultry feed and simi­

lar products. 
Proprietary remedies 

and similar prod­
ucts. 

purchases. 
Resale price maiat~nance ..................... 1 ..... do .......... .. 
Re.,;ale pnce mamtenance and guarantee ..... do .......... .. 

against price decline. 
Re.,;ale pnce mamtenance .............. , ............ do .......... .. 

.. ... do ••••••••••••••••••••••••••••••••••••••• .l ..... do.: ........ .. 

Do. 

(Same as Docket No. 25.) 

Do. 

Do. 

Do. 
Do. 

Do. 

Do. 

D. 

Do. 

DD. 

Do. 
DD. 

Do. 

Do. 
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Date ol 1 Docket 
order. No. 

1922. 
1oly :u 353 

Case& in u:hich orders for di.scontinuanu or dinnissal hat•e been entered-Continued. 

Respondents. 

Domestic Engineering Co., Inc.; 
H. W. Arnold and S. A. Long, 
doing business as Arnold &: 
Long, Distributors; Ashelman 
Brothers, Inc.; W. W. Barnett, 
doing business as Barnett 
Ranch Lighting &ApplianceCo.; 
P.M. Bratten, doing business as 
P. M. Bratten & Co.; H. R. 
Colby; Henry R. Colby and M. 
A. Bridge, jr., doing business as 
C. & B. Electric Co.; CollinS & 
Moore, Inc.: E. A. Cox and 
Hugh 1. Cooper, doing btL<iness 
as Cox & COOp<>r, Distributors; 
E. A. Cox and W. C. Dance, 
doing business as Cox & Dance, 
Distributors; Ivan L. de Jongh 
and W. L. Cochran, doing busi­
ness as de J ongh & Cochran; 
The Del-Home Light Co .. Inc.; 
Domestic Electric Appliance 
Co.,lnc.; Domestic EleNric Co., 
Inc. (incorporated in N. Y.); 
The Domestic Electric Co. (in­
corp~rated in Ga.); The Domes 
tir Electrir Co. (inrorporatcd in 
Ala.); Electrir Equipment Co., 
Inc. (inrorporated in Okla.); 
Electric Equipment Co. (incor­
porated in Iowa); The Electric 
!>'arm Lighting Co., Inc.; George 
M. Foos; l'aul D. Fuqua, 
doing bu<iness as East Teun. 
E.lcctric Co.; W. P. Galloway 
Co., Inc.; W. F. Gray; The ll. 
& S. Electric Co., Inc.; JoS<'ph 
Herzstam; Home Electric Co., 
luc.; Home El~rtric Equipment 
Co.; Homo Electric Light & 
Powor Equ;prnent Co., Inc.; 
lndl'pendont Electric Light & 
l'owcr Co., Inc.; E. L. Kruse; 

Commodities. 

Private electric light­
ing plants and acces­
sories pertaining 
thereto. 

Charges. 

Resale price maintenanCf'; and tying or ex­
clusive contract• or dealinjjs in violation o! 
sec. 3 of the Clayton Act. 

Answer, stipu­
lation, or trial. 

Answer ••••••••••• 

Reasons lor discontinuance 
or dismissal. 

"ts~~rc:~~r; b~tii!'1e~~ 
Trade Commission. including 
the charge of a violation of 
sec. & of the Federal Trade 
Commission Act declaring 
unlawful unfair methods of 
competition, by reason of the 
respondent•, Domestic Engi 
nellring Co., Inc .. , et. al., 
having adopted a policy o 
maintainwg res,.lc prices 
fixed by it, and the re"pond­
ents having answered; and 
an order of the Commission 
in a proceeding brought by 
it against the Beechnut Co., 
for the same cause having 
meanwhile been taken to the 
United States Supreme Court 
for final determination, and 
further proceedings herein 
having been su,pended to 
await its decision, and the 
Supreme Court having them­
after dedded said B""chnut 
case and set forth the law 
thel'l'in in an opinion. Jan 
3, 1922, 257 U.S. 441; <l2 Sup 
Ct. J;;O.J 

"Now, in view of said 
decision, and the lapse or 
time since the beginning of 
this procl'eding. 

"11 is hrrtby ordrrtd, That 
the complaint herein be, and 
herrbv is. dismiSS!'d without 
prejudice to tho rommenoe­
mcnt of another prorc.,ding 
by the Commission against 
these TC"lJOndcnts." 
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Oct. 21 

21 

23 

23 

23 

23 
Nov, 4 
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M. L. Lasley; S. 0. Lind~rnan, 
doing business as Home Ligb t 
& Power Co.; Modern Appliance 
Co., Inc.; W. H. Moulton; J. 1. 
Munsell; Claude Nolan; R. E. 
Parsons; 1. 1. Pocock; Pringle 
Matthews Co., Inc.; G. F. Scbo­
nclr; Stover Co., Inc.; Subur­
ban Electric Developm~nt Co.; 
Inc.J. Suburban Ligllting Corp.; 
R. Jr. Trant; R. F. Trant and 
1. L. Conover, doing business as 
Trant & C<Jnover; E. L. Un· 
C8Jlher Co., Inc.; Charll's E. 
Wagner,lnc.: and E. H. Walker. 

The Heller & Merz Co .•••••••••• Dvestuffs and chemi­
eals. 

Commercial bribery .•••••••••••••••••••••.•... ! Answer and trial .• ! No reasons assigned. 

Midvale St~l & Ordnance Co. 
Republic Iron & Steel Co., and 
Inland Steel Co 

Louis Rosenthal, doing business 
under the name and stvle or 
United Chemical & Color Co. 

Samuel Abraham, doing business 
under the name and style or 
Abmham Bros. 

Reber Manufacturing Co ..•••••••. 

Iron and steel products. 

Dyestuffs and t'hemi­
csls. 

Combining or merging or agreeing to combine 
or merge flropertie.•, with a dangerous tend­
ency unduly to hinder and lessen compe­
tition and with an undue hindering and 
lessening or <'om petition as a result if con­
summated, and v.ith a dangerous tendency 
unduly to restrain trade and comm~rce and 
to create monopoly, and with the effect or 
unduly restraining trade and commerce, 
and tending to ~reate a monopoly, if con­
summated, in that portion or the United 
States particularly sen·ed by the companies 
involved. 

Commercial bribery ••.•.•...•••••••••••.•.•.•• I Trial. •••••••••••.. 

Paints, varnishes and l.. ... do .•••••••••••.•......••••••...•.•••.•.•..• l Answer and trial .. 
bindred products. 

Hosiery ••••••••••••.• -I Misbranding and mislabeling .•••..•.•......... I Answer ....••••..• 

New York Ilosiery Works ...•••... , ..... do .....••......•.. ·j·····do .••• : •.•.••.••.••.••.•...........••...... , Stipulation ..•.•••. 
G. H. Hammond Co .•.••.•••••... Oleomar~arine and Exrlnsive or tying contracts or dealings in Answer ••..••••.•. 

butterine violation or sections 5 and 3 of the Federal 
Trade Commission and Clayton Acts, re­
SlJectively. 

Morris & Co .•..••••••••••••••••... , ••••. do .•••.•••••••••••. , .•... do ...•.•••••••••••••••••.•.•••••••••••••.. -~- .•.. do .....•.•.•.•. 
'Vilson & Co., Inr ...•.•••••.•••••.•.... do ..•••.•••••.•........ do .•...•.......•......•....•.•.•.•.•••.•...•.... do ...•..•....•. 
The Bayer Co., Inc ................ Aspirin ..••.•.•••••••. False and misleading advertising ..•••.•.•.•.•.•.••. do .......•...•• 
Deep Wells Oil Co., Geor~;e B. Oil stocks ..•.•.•.•......... do .....•.•.•...•..••...•...•...•••••.•.•.•..•... do ...........•• 

Mlll·hem & Co., and George B. 
Mechem. 

"A formal statement having 
been filed with the Commis­
sion by Chadbourne, Bab­
bitt, and Wallace, attorneys 
for the respondents, stating 
that the proposed merge.r, 
consolidation, and combina­
tion charged in the complaint 
in this proreeding had been 
entirely abandoned and that 
all acts Cor the consumma­
tion of surh tnerg-er, consoli­
dation. and combination had 
been discontumed; It~ or­
dn-ed, That the complaint 
herein be, and the same is 
hereby, dismissed.'' 

No reasons assigned. 

Do. 

Respondent is not 
gaged in business. 

Do, 
No reasons assigned. 

Do. 
Do. 
Do 

Failure or proof. 
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Ds.t<H>( \Docket 
order. No. 

Cases in which ordasjor discontinWJnce or dismissal have been entered-Continued. 

Respondents. Commo:lities Charges. Answer, stipu· 
lation, or trial. 

Reasons for discontinuance 
or dismissal. 

--1--1 I 1-----1---------
1922. 

Nov. 22 761 

1923. 
Jan. 3 517 

3 525 • 3Y5 

4 ~ 

Jan. 30 339 

30 468 

30 528 
30 529 

Feb. 3 B31 

Feb. 5 Sill 

Prest-O-Lite Co., Inc .............. l Acetylene gas ......... . Tying or exrlu.-Jve contracts or dealin~s in 
violation of se<>tions 5 and 3 of the Federal 
Trade Commbs!on and Clayton Acts, re­
spectively; resale price maintenance. 

Answer and trial. .I No reasons assigned. 

The Franklin Import & Export Dyestuffs, <'hemicals, I Commereialbribery ........................... l ..... do ........... . 
Co., Inc. and similar prod­

ucts. 

Do. 

N~w Yor.k Color & Ch~mic.al Co ........ do ................. , ..... do .... : .................................... j ••••• do ............ . 
Ida Davts, domg bu.<mess under Sponges ............... Adulterstmg ........................................ do ....•........ 

the trade name and style of 

Do. 
Do. 

Da~·id Davis :'ons. 
Big Bear Oil Co., William G. I Oil stocks .............. ! Advertising falsely and misleadingly .......... J ..... do ............. l Failu.re ofprool 
Kr~pe Inv~slment Co., & Wil-
liam G. Krcpe. 

The Pictorial Re-.ril'w C'o. and 
Oklahoma Publication Co. 

H. A. Metz & Co., Inc ........... .. 

Arkansas Distributing Co .....••... 
Max B. KBeS<'he, doin!! bu.<iness 

under the name and style of 
F. Bredt & C<>. 

The E xceL'<i or i:;h oe Co ••••••••••••• 

Ma!!arlnes and peri· 
odirals. 

Spying on or harassing competitors ..•••••••.•. 1 Answer ............ 1 No reasons assigned. 

Dyestuffs and chemi-~ Commercial bribery •.•••••...••.••••••••••••. ·1 Answer and trial. ·1 Failu.re of proof. 
cals. 

Chemicals .••..•..•. ·: ...... do .............................................. do............. No reasons assigned. 
Dyestuffs and chemt- ••••. do ......................................... t ••••• do ....•..••..•. Death of respondent. 

cals. 

Sb~ •••••••••••••••••• 

Bethlehem Steel Corporation and I Iron and steel prod-
Lackawanna Steel Co. uct.s. 

Ad.-ertl•ing falsely and misleadingly aud mis­
branding. 

Agreeing to a combination or properties and 
businesses, with a dangerous tendency un­
duly to restrain trade and commerce and 
with the effeet or so doing il consummated, 
and with the intt'nt to monopolize commerce 
in certain sections and commtutities and 
with the effect or so doing if consummated. 

....• do ............ , No reasons assigned. 

Answer............ Dismissed with.out _prejudice; 
no reasons assigned. 
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APPENDIX I. 

ACTS OF CONGRESS FROM WHICH THE COM· 
MISSION DERIVES ITS POWERS. 

FEDERAL TRADE CO~IMISSION ACT.1 

[Approved Sept. 26, 1914.] 

[PunLic-No. 203-63o CoNGREss.] 

[II. ll. 15613.] 

AN ACT To create a Federal Trade Commission, to define 1ts powers and 
· duties, and tor other purposes. 

Sec. 1. CREATION AND ESTABLISHMENT OF TllE COl\1. 
MISSION. 

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That a commission is hereby created and estab· 
lished, to be known as the Federal Trade Commission 
{hereinafter referred to as the commission), which shall 

1
Five commra­

be composed of five commissioners, who shall be appointed ~ofn~¥~by Pr~d: 
. , • dent, y an 

by the President, by and With the advice and consent of with, ehtc. Not 
more t an three 

the Senate. Not more than three of the commissioners fill~ ... ~ po. 

shall be members of the same political party. The first pa 
1

' 

commissioners appointed shall continue in office for terms 
of three, four, five, six, and seven years, respectively, 
from the date of the taking effect of this Act, the term of 

• This act has been annotated up to July 1, 1921, and may be t'ound, 
so nnnotatcd, lA Volume III ot' the Commission's ncports. ReP<"''ted de­
cisions or the courts for the periOd covered by this volume (Ua.y 22, 
1922, tt> l~eb. 13, 1923) and nrlslug uudCT this act are pi;nted In full 
ln Appendix II hereof' (see tn.tra, p. ti29 et seq.). Previously reported de­
cisions will be found set forth In Appendix II ot Volumes II, III, and IV 
ot the Commission's Reports. 

It sh1>uld be noted that the jurisdiction of the CommlsslC'Il Is limited 
by the " Puckers and StockyardJ! Act, 1021," approved Aug. 15, 1921, 
ch. 64, 42 Stat., Hill, sec. 406 ot' said Act providing that "on nnd atter the 
enactment ot this Act and so long as it remains l.n e!l'ect the Federal 
Trade Commission shall have no power or jurltKllctlon Bt' far as relating 
to any matter wWch by this Act Is made subject to the jurisdiction of the 
Secretary [of Agriculture] except In cases In which, before the enaetment 
of this Act, complaint bas ~n served under sec. 5 of the Act, entitled 
'An Act to create a Federal Trade CommlssloD., to define Its powers and 

489 
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ACTS ADMINISTERED BY THE COMMISSION. 

Sec. 1. CREATION AND ESTABLISHMENT OF TilE COM· 
1\USSION-Contlnued. 

each to be designated by the President, but their succes-
Term, oeven • 

ye&n. sora shall be appomted for terms of seven years, except 
that any person chosen to fill a vacancy shall be appointeu 
only for the unexpired term of the commissioner whcim he 

Chalrrnantobe h 11 d Th · ' h ll h h ' chosen by com· S a SUCCee . e commlSSlOn S a C OOSe a C a1rman 
miPsaion.lt th from its own membership. No commissioner shall engage 

ursu o er 
~~~.n••• prohib- in any other business, vocation, or employment. Any 
t commissioner may be removed by the President for in­
Pr!rd~n~.val by efficiency, neglect of duty, or malfeasance in office. A 

vacancy in the commission shall not impair the right of 
Vacancy not to h • • • • t • 11 th f 

Impair exerci•e t e remammg commiSSIOners 0 exerc1se a e powers 0 
of powera by l'e· th • . 
muning commis· e COmffilSSIOn. 
•loa::;- judicially The commission shall have an official seal, which shall 
110ticed. be judicially noticed. 

Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF THE COl\IMISSION. OFFICES. 

Commlosloner'a SEO. 2. That each commissioner shall receive a salary of aalary, •10,000. 

$10,000 a year, payable in the same manner as the salaries 
of the judges of the courts of the United States. The 

dutl~s. and for other purpoRes,' approvoo Sept. 26, 1914, or under sec. 11 
of tbe Act, entitled • An Act t<> supplement existing laws against unlawful 
restraints and monopolies, and tor other purposes,' approvoo Oct. Ui, 
1914, and except wbPn the Secrl'tary of Agriculture, in the exercise of bl11 
dutii'S hereunder, shall request of the said Federal Trade Commission that 
1t make investigations and report 1n any case." 

In connection with the biHtory In Con~o.rress of the Federal Trade Com­
mission Act, EWe address of Prrshlent Wilson delivered at a joint session 
on Jan. 20, 1914 (Congr!!SS!onal Record, vol. 51, pt. 2, pp, l!Hl2-Hl64, 
63d Cong., 2d scss.) : report of Sf'nator Cummins from the Committee ou 
Interstate Comml'rce on Control of Corporations, rersons, and Firms en­
gaged in Interstate Commrrce (Feb. 20, 1913, 62d Cong., 3d seas., Rept. 
No. 1320) : Hearings on Interstate Traue Commission before Committee 
on Interstate and Foreign Commerce of the House, Jan. SO to Feb. 16, 
1914, 63d Cong., 2d sess.; Interstate Trade, Ilearlngs on Bills relating to 
Trust Leglslutlon before Senate CommlttPe on Interstate CommPrce, 2 
vole., 63d Cong., 2d sese. ; report of Mr. Covington from the House Com· 
mlltee on Interstate and Foreign Commerce on Int~rstate Trad& Commis­
sion (Apr. 14, 1914, 68d Cong., 2d sess., Rept. No. 533); also po.rta 2 
and 3 of said report pn-sentlng the minority views respectively of Messrs. 
Stevens and Latrerty : report of Srnator Newlands from the Committee 
on Interstate Commerce on Federal Trade Commission (June 13, 1914, 63d 
Cong., 2!1 sess., llept. No. 1197) and dehatos and speeches, among others, 
of Congressmen Covington for (references to Con~:Tessloul Record, 63d 
Cong., 2d sess., vol, Ci1), part 9, pp, 884~8849; 9068; 14925-14933 (part 
111) ; Dickinson for, part 9, pp. 9189-9190; Mann against, part Ul, pp. 
14939-14940 i Morgan, part 9, 8854-8857, 9003-9004, 14!141-14943 (part 
15); Sims tor, 1494~14941; Stevena of N. H. for, 9063 (part 9) ; 
14941 (part 15) ; Stevens of Minn. for, 8849-8853 (part 9) : 14933-
14939 (part 15) ; and of Senators Borah against, 1118~11189 (part 11) i 
11232-11287, 11298-11302, 1160~11601 (part 12) : Brandegee against. 
12217-12218, 1222~12222, 12261-12202, 1241~12411, 12792-12804 (part 
13), 13103-13105, 13209-13301: Clapp against, 11872-11873 (part 12), 
13061-13005 (part 13), 13143-13146, 13301-13302: Cummins for, 11102-
11106 (part 11), 11379-11389, 11447-11458 (part 12), llli28-115H9, 
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commission shall appomt a secretary, who shall receive Appointmentot 
, , , aecretary. S & l· 

a salary of $5,000 a year, payable m like manner, and it ary, ,s,ooo. 
shall have authority to employ and fix the compensation 10ther8alem1 • p oyees. ar es 
of such attorneys, special experts, examiners, clerks, and~~~~ b;r Oommis· 

other employees as it may from time to time find neces-
sary for the proper performance of its duties and as may 
be from ~ime to time appropriated for by Congress. 

'Vith the exception of the secretary, a clerk to each re~~;~P\~~~~: 
· ' th tt d 1 · 1 t daioners' clerks commiSSIOner, e a orneys, an sue 1 speCia exper san and such apeciai 

examiners as the commission may from time to time find=~~~~. :!'dco~: 
necessary for the conduct of its work all employees of the mission may lind ' necesoary, all 

commission shall be a part of the classified civil service, ~r~I:Si~~d fc~ 
and shall enter the service under such rules and regula- ice. 

tions as may be prescribed by the commission and by the 
Ci vii Service Commission. 

All of the expenses of the commission, including all Exp
1
en

1
•u o

1
t • 

· eo m m ss on a • 
necessary expenses for transportation incurred by the lowed andt Pt•

1
id on presen a on 

commissioners or by their employees under their orders, of itdemtzedheap-prcve vouc r1. 
in making any investigation, or upon official business in 
any other places than in the city of 'V ashington, shall be 
allowed and paid on the presentation of itemized vouch­
ers therefor approved by the commission. 
12873-12875 (part 13), 12912-12924, 12987-12992, 13045-13052, 14768-
14770 (part 115); Hollis tor, 11177-11180 (part 11), 12141-12149 (part 
12), 121151-121152; Kenyon tor, 131155-13160 (part 13); Lewis tor, 
11302-11307 (part 11), 12024-12933 (part 13) ; Llppit against, 11111-
11112 (pnrt 11), 1321Q-13219 (part 13); Newlnnds tor, 9930 (part 10), 
10376-10378 (part 11), 11081-11101, 11106-11116, 11594-11597 (part 
12); Pomerene tor, 1287Q-12873 (part 13), 12993-12906, 13102-13103: 
Reed against, 11112-11116 (part 11), 11874-11876 (part 12), 12022-
12029, 121:\Q-12151, 12539-125:!1 (part 13), 12933-12939, 13224-13234, 
14787-14791 (part 115); Robinson tor, 11107 (part 11), 11228-11232: 
Saulsbury for, 111811, 11591-11594 (part 12) ; Shields a~:alnst, 13056-
13061 (part 13), 1314~13148; Sutherland against, 11601-11604 (part 
12), 128015-12817 (part 13), 12855-12862, 1298Q-12986, 13055-13056, 
13109-13111; ThotnRS against, 11181-111815 (part 11), 11598-11600 (part 
12), 12862-12869 (pllrt 13), 12978-12980; Townsend ngalnst, 1187Q-
11872 (part 12) : and Walsh tor, 13052-13054 (part 13). 

St>e also Letten trom the Interstate Commerce Commission to the 
chairman of the Committee on Interstate Commerce, submitting certain 
I!Ugge!ltlons to the bill creating an Interstate Trade Commission, the ftrst 
being a letter from !Ion. C. A. Prouty dated Apr. 9, 19H (prl.nted tor 
the use of the Committee on Interstate Commerce, 63d Cong., 2d se!l8.J : 
letter from the Commissioner of Corporations to the ch!llrman of the 
Committee on Interstate Commerce, transmitting certain suggestions 
relative to the bill (II. R. 15613) to create a Federal Trade Commission, 
first letter dated July 8, 1914 (printed for the use of the Committee on. 
Interstate Commerce, 63d Cong., 2d sess.) ; brief by the Bureau of Cor­
porations, relative to sec. 11 of the bill (II. R. 15613) to create a. 
Federal Trade Commission, dated Aug. 20, 1914 (j}rlnted tor the use o! 
the Committee on Interstate Commerce, 63d Cong., 2d sees.) ; brief by 
George Rub!ee relative to the court review In the bill (II. R. 15613) to 
create a Federal Trade Commission, dated Aug. 2!"\, 1914 (printed for the 
use of the Committee on Interstate Commerce, 63d Cong., 2d sess.) ; and 
dfs~~entlng opinion of Justice Brandeis In Fecklra£ TraM CommlSB\on v. 
Gratz, 253 U. S. 421, 429--442. (St>o CIU!e also In Vol. II or Commla­
alon'a Decisions, p, Mi at pp. 67~79.} 
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See. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF TilE COMMISSION. OFFICE8-Continued. 

Oommlsslon U til th · "d db I th · ' rnay rent suitAble n 0 erw1se prOVl e y aw. e commiSSIOn may 
ofllces. rent suitable offices for its use. 

Auditing ofac· The Auditor for the State and Other Departments shall counta. 

receive and examine all aecounts of expenditures of the 
commission. 

Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE 
COl\1!\liSSION. PROSECUTION OF INQUIRIES. 

Bureau of cor· SEc. 3. That upon the organization of the commission 
poratlono ab- • , 
oorb~d by Com- and electron of its chairman, the Bureau of Corporations 
mission. d h ffi f C ' ' D C · an t e o tces o ommisswner and eputy ommis-

sioner of Corporations shall cease to exist; and all pend­
ing inYestigations and proceedings of the Dureau o£ Cor­
porations shall be continued by the commission. 

Clerko, em· All clerks and employees of the saitl bureau shall be 
ployees, r~rdo, 
papers, property, transferred to and become clerks and employees of the 
approprlatlona, • • h . d d 1 • All 
tranaferred tocommiSSIOn at t eir present gru es an sa aries. 
Commillllion. , 

records, papers, and property of the said bureau shall 
become records, papers, and property of the commission, 
and all unexpended funds and appropriations for the use 
and maintenance of the said bureau, including any allot­
ment already made to it by tho Secretary c.f Commerce 
from the contingent appropriation for the Department 
of Commerce for the fiscal year nineteen hundred and 
fifteen, or from the departmental printing fund for the 
fiscal year nineteen hundred and fifteen, shall become 
funds and appropriations available to be expended by 
the commission in the exercise of the powers, authority, 
and duties conferred on it by this Act. 

f 
Prfwnclpb~ otmce The principal office of the commission shall be in the 

D &tl lOIC on, 
but Commissloa city of WashinO'ton but it may meet and exercise all its 
may meet else- t:> ' 

where. powers at any other place. The commission may, by one 
Ma

1
Y proaecute or more of its members, or by such examiners as it may 

any nqUJry any· , 
81!~'::. to Uotted designate, prosecute any inquiry necessary to its duties 

in any part of the United States. 

Sec. 4. DEFINITIONS. 

SEc, 4. That the words defined in this section shall 
have the following meaning when found in this Act, to 
wit: 

••aommerce." "Commerce" means commerce among the several 
States or with foreign nations, or in any Territory of 
the United States or in the District of Columbia, or be­
tween any such Territory and another, or between any 



• 

FEDERAL TRADE ACT. 

such Territory and any State or foreign nation, or be­
tween the District of Columbia and any State or Terri­
tory or foreign nation. 

493 

"Corporation" means any company or association in- "Corporation." 

corpora ted or unincorporated, which is organized to carry 
on business for profit and has shares of capital or capital 
stock, and any company or association, incorporated or 
unincorporated, without shares of capital or capital stock, 
except partnerships, which is organized to carry on busi-
ness for its own profit or that of its members. 

"Documentary evidence" means all documents papers "DocumPntarr 
' ' evidence." 

and correspondence in existence at and after the passage 
of this Act. 

''Acts to regulate commerce" means the Act entitled "Acta to regu. late commerce." 
"An Act to regulate commerce," approved February four-
teenth, eighteen hundred and eighty-seven, and all Acts 
amendatory thereof and suppleme:Qtary thereto. 

"Antitrust nets" means· the Act entitled "An Act to 10;~.~ntltru•t 
protect trade and commerce against unlawful restraints 
and monopolies," approved July second, eighteen hun-
dred and ninety; 2 also the sections seventy-three to 
seventy-seven, inclusive, of an Act entitled "An Act to 
reduce taxation, to provide revenue for the Government, 
and for. other purposes," approved August twenty-
seventh, eighteen hundred and ninety-four; and also the 
Act entitled" An Act to amend sections seventy-three and 
seventy-six of the Act of August twenty-seventh, eighteen 
hundred and ninety-four, entitled' An Act to reduce taxa-
tion, to provide revenue for the Government, and for 
other purposes,'" approved February twelfth, nineteen 
hundred and thirteen. 

Sec. 5. UNFAIR COMPETITION. COl\IPLAINTS, FIND­
INGS, AND ORDERS OF COMl\IISSION. APPEALS. 
SERVICE! 

SEc. 5. That unfair methods of competition in com- u~~~.methoda 
Inerce are hereby declared unlawful. 

Th ' · ' h b d d d' ted t Commission to e commiSSIOn IS ere y empowerc an 1rec o prevent. Banks 

P t t h • t' t and common car· reven persons, par ners IpS, Or Corpora lOllS, excep rien excepted. 

banks, and common carriers subject to the Acts to regu-
late commerce, from using unfair methods of competition 
in commerce. 

1 For text of Sherman Act, see footnote on pp. 1103·-l':iO:i. 
1 Jurisdiction of Commission under this section limited by sec. 406 of 

tbe " l'ackers and Stockyards Act, 1921," approved Aug. 15, 1021, ch, 64, 
42 Stat. 159. See second paragraph of footnote on p. 489. 
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Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND· 
INGS, AND ORDERS OF COM.l\HSSION. APPEALS. 
SERVICE-Continued. 

CommiSBion to 'Vhenever the commission shall have reason to believe Issue complaint 
;:!~o~ :O~l!~~ that any such person, partnership, or corporation has 
to publlo Inter· been or is usinl)' any unfair method of competition in est. 1:> 

commerce, and if it shall appear to the commission that 
a proceeding by it in respect thereof would be to the in­

on T~es!;:~ ::~; terest of the public, it shall issue and serve upon such per­
" It h notice of son partnership or corporation a complaint stating its hearing, ' ' 

charges in that respect, and containing a notice of a 
hearing upon a day and at a place therein fixed at least 
thirty days after the service of said complaint. The per· 

ha~eea~~te~ a~ son, partnership, or corporation so complained of shall 
P<'llr and •how have the rirrht to appear at the place and time so fixed cause, etc. 1:> 

and show cause why an order should not be entered by 
the commission requiring such person, partnership, or 

. corporation to cease and desist from the violation of the 
Intervention al·Ja w so charged in said complaint. ·Any person partner· lowed IJn appll- ' 

cation and good ship or corporation may make application and upon cauoe. ' 7 
good cause shown may be allowed by the commission, to 
intervene and appear in said proceeding by counsel or in 

Teottmony to person. The testimony in any such proceeding shall be 
be reduced to d d ' ' d fil .1 ' h ffi f 1 ' wrltl11g and flied. re UCC to Wrltmg an eu Ill t e 0 ICe 0 t 1e commiS· 

sion. If upon such hearing the commission shall be of 
If method pro- the opinion that the method of competition in question is 

~\b~t~d, t~0~~~; prohibited by this Act, it shall make a report in writing 
wutten report • h' h 't h 11 t ' fi d' t h f d 1 11 etattng finding•, m w 1c 1 s a sta e Its n mgs as o t e acts, an s lU and to Issue and , , 
I e r v e order to I~SUC and CaUSe to be Served On SUCh person, partnership, 
cPaoe and deolst • • • h 
on respondent. or corporation an order reqmrmg sue person, partner· 

ship, or corporation to cease and desist from using such 
Modiflratlon or method of competition. Until a transcript of the record 

aettinp; aside by , h h , h ll h b fil d , . , £ the Commission m sue earmg s a ave een e m a c1rcmt court o 
ot Ita order. appeals of the United States, ns hereinafter provided, the 

commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or issued 
by it under this section. 

Dleoberllen~e of If such person partnership or corporation fails or order. Appllca· ' ' 
tlon to ctrcui' neglects to obey such order of the commission while the Oourt of Appeals 
by Commission. same is in effect, the commission may apply to the cir· 

cuit court of appeals of the United States, within any 
circuit where the method of competition in question was 
used or where such person, partnership, or corporation 
resides or carries on business, for the enforcement of 
its order, and shall certify and tile with its applica· 
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tion a transcript of the entire record in the proceeding, 
including all the testimony taken and the report and 
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order of the commission. Upon such .filing of the appli-
0 

A et!No ~ by 
, ourt. otic~ to 

cation and transcript the court shall cause notice thereof respondent. pe-
e r e e affirmmg 

to be served upon such person, partnership, or corpora- n:'odlfying, or oet· 
tmg aalde Com· 

tion and thereupon shall have jurisdiction of the proceed- mission'• order. 

ing and of the question determined therein, and shall 
have power to make and enter upon the pleadings, testi-
mony, and proceedings set forth in such transcript a de-
cree affirming, modifying, or setting aside the order of the 
commission. The findings of the commission as to the fin~~~:.m t~~~i~~ 
facts if supported by testimony shall be conclusive •ive It ~upported 

' ' • by testimony. 
If either party shall apply to the court for leave to adduce Intro~uctlon of 

, , ad d I bona! evl· 
additional evidence, and shall show to the. satisfaction dence, If reason-

• • , , , able grounds tor 
of the court that such additiOnal eVIdence lS matenal and failure to adduc• 

theretofore. 
that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the com-
mission, the court may order such additional evidence Mar be tak~n 

, , before Comm1•· 
to be taken before the comm1ss10n and to be adduced upon •ion. 

the hearing in such manner and upon such terms and con-
ditions as to the court may seem proper. The commission oommllaton 

• • • may make n•w or 
may modify 1ts findmgs as to the facts, or make new modified findings 

fi d. b f h dd' , l 'd b;rreaaouthereof. n mgs, y reason o t e a 1t1ona ev1 ence so taken, 
and it shall file such modified or new findings, which, if 
supported by testimony, shall be conclusive, and its recom-
mendation, if any, for the modification or setting aside 
of its original order, with the return of such additional 

'd T • d d d f h h l Judgment and ev1 ence. he JU gment an ecree o t e courts a 1 be dec~ee •ubJect to 

fi 1 h h h 11 b b• . b rev1ew upon cer· na ' except t at t e same s a e su Ject to review y tiorarl, but other· 

th S C t • • • d d • t' wise final. e upreme our upon certwran as prov1 e m sec 1on 
two hundred and forty of the Judicial Code.' 

Any party required by such order of the commission to •P~~!~f" t~1 ~: 
cease and desist from using such method of competition ~.i:.wand'dJ:s~.~ 
may obtain a review of such order in said circuit court 
of appeals by filing in the court a written petition pray-
ing that the order of the commission be set aside. A copy 
of such petition shall be forthwith served upon the com- oo To~t!%"id 
mission, and thereupon the commission forthwith shall 
certify and file in the court a transcript of the record as 
bereinbefore provided. Upon the filing of the transcript 
th h 1 h h • • d' t" t ffi t Jurlsdlotlon of e court s al ave t e same JUris 1c 10n o a rm, se Court of Appeal• 

'd • • • • th same as on appll· as1 e, or modify the order of the corrumsswn as m e case cation by com· 
of I' · b h • • f th fo t m 1 a •I on I and an app 1cation y t e commiSSion or e en rcemen oommlu on'• 
of 't d . f l . . t th findings aimllarly 1 S Or er, and the findmgs 0 t 1e COIDmiSSlOn as 0 8 conclusive. 

facts, if supported by testimony, shall in like manner be 
conclusive. 

80044"-2!-voL 5--33 
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Sec. 5. UNFAIR COMPETITION, COMPLAINTS, FIND· 
INGS, AND ORDERS OF COMMISSION. APPEALS. 
SERVICE-Continued. 

Jurlsdlctlo.n of The jurisdiction of the circuit court of appeals of the 
Court exclupve. • • • 

Umted States to enforce, set astde, or mod1fy orders of 
the commission shall be exclusive. 

Proceedings to Such proceedings in the circuit court of appeals shall 
have precedence • . · , 
over other cases. be given precedence over other cases pending therem: 

and shall be in every way expedited. No order of the 
commission or judgment of the court to enforce the same 

J.lability under shall in any wise relieve or absolve any person, partner-
antitrust acts not h' t' f }' b'l't d th 't t dected. s 1p, or corpora IOn rom any 1a 11 y un er e anti rus 

acts.8 

~e!"'i~e of com· Complaints, orders, and other processes of the commis-
m1••1on• com• • d h' · b db d 1 plaints, orders, swn un er t IS sectiOn may e serve y anyone u y 
and other proc- h . d b J • • • h ( ) b d 1' ' -•e. aut onze y t 1e comm1sswn, e1t er a y e 1vermg 

Penonal: or a copy thereof to the person to be served, or to a member 
of the partnership to be served, or to the president, sec­
rrtary, or other execu.tive officer or a director of the cor-

At ott ice or poration to be served; or (b) by leaving a copy thereof 
pI a c e of bus!· , • • 
~~••: or at the prmCipal office or place of busmess of such person, 
m~L registered partnership, or corporation; or (c) by registering and 

mailing a copy thereof addressed to such person, part­
nership, or corporation at his or its principal office or 

Verlfted return place of business. The verified return by the person so 
by peroon oerv. • • d l . d h . 
ing, and return servmg sal comp amt, or er, or ot er process settmg 
post·office rece1pt, • • 
proof of aerylce. forth the manner of said service shall be proof of the 

same, and the return post-office receipt for said complaint, 
order, or other process registered and mailed as afore­
said shall be proof of the service of the same. 

Sec. 6. FURTHER POWERS.' 

Toug•t
1
he

1
r and SEo. 6. That the commission shall also have power-eomp e n onna· 

!~~~g:::_d t; 1 ~"h (a) To gather and compile information concerning, 
reference to or· and to investigate from time to time the organization 
ganlzatlon, bus!· ' 
neso,tleto., of cort· business, conduct, pr-actices, and management of any cor-pora oM, excep 
banke and com· poration engaged in commerce exceptin(J' banks and com-
mon carriere. ' o 

mon carriers subject to the Act to regulate commerce, and 
its relation to other corporations and to individuals, asso­
ciations, and partnerships. 

1 For text ot Sherman Art, !ICe footnote on pp. 50:J.-50!'1. As enumerated 
In last paragraph of BPC. 4 of this act, !lPe p. 403. 

• Provisions and penalties of sees. 6, 8, 9, a.nd 10 of this act made 
appllcnble to the jurlsdlctlcn, powers, and duties conferred and Imposed 
upon the Sccrrtnry of Agriculture by sec, 402 of the "Packers and Stock· 
yards Act, 1921," approved Aug. 15, 1921, cb, 64, 42 Stat. 159. 
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(b) To require, by general or special orders, corpora- To require ~n-
t
, . . nual or spec1al 
lOllS engaged In commerce, exceptmg banks, and com- reports from cor· 

• • poratlons, except 
mon earners subJect to the Act to regulate commerce, or bank• and com-

• mon carrien. 
any class of them, or any of them, respectively, to-file 
with the commission in such form as the commission may 
prescribe annual or special, or both annual and special, 
reports or answers in writing to specific questions, fur­
nishing to the commission such information as it may 
lequire as to the organization, business, conduct, prac­
tices, management, and relation to other corporations, 
partnerships, and individuals of the respective corpora- . 
tions filing such reports or answers in writing. Such re- such report. to 

• be under oath, or 
ports and answers shall be made under oath, or otherwise, otherwi•e, and 

h . , "b d h l b fil . filed within such as t e commiSSIOn may preSCfl e, an S al e ed With reasonable per!od 

th . , . h" h bl , d h as commhs10n e comm1sswn Wit m sue reasona e per10 as t e com- mar prescribe. 

mission may prescribe, unless additional time be granted 
in any case by the commission. . 

(c) Whenever a final decree has been entered against To Investigate, 
either on own 

any defendant corporation in any suit brought by the ln!tiatlve or ap· 
plication of At· 

tJnited States to prevent and restrain any violation of the tobrne:y Generalf, 
o aervance o 

t "t t A t II t } ' t' t' 't • • • final decree en an 1 rus c s, o rna (e mves 1ga wn, upon 1 s own 1mti- tcred under anti: 

ative, of the manner in which the decree has been or is trust acta. 

being carried out, and upon the application of the At-
torney General it shall be its duty to make such investiga- . 
tion. It shall transmit to the Attorney General a report To tran•mlt 

b , , fi d' d d , l :findings and rei'· em odymg 1ts n mgs an recommen atwns as a resu t ommendauo~· to 

f , , , d Attorne:y 0 e D • 
o any such mveshgatwn, and the report shall be ma e eral. 

public in the discretion of the commission. 
(d) Upon the direction of the President or either To lnveatlgate, 

I~ , , on direction 
~ouse of Congress to mveshgate and report the facts re- Preoldent or 

1 , , . .1! h . A eithor House, al· atmg to any alleged vwlatwns 0.1: t e antitrust cts 11 by Ieged Tlolatlono 
• of antitrust act&. 

any corporation. 
. (e) . Upon the application of the. Attorney Gener~l to anJom!~:e;~~ 
lilVestigate and make recommendations for the readJUSt- mendationl, on 

, • , application of 
Inent of the busmess of any corporation alleged to be VIO- Attorney o en· 

1 t
, . , , eral, for read· 

a mg the antitrust Acts 11 m order that the corporatiOn iustment of bus!· 

n h f 
. . . , ne88 of alleged 

lay t erea ter mamtam its orgamzabon, management, -violator of anti-

d d f , , "hl trustacta. an con uct o busmess m accordance w1t aw. 
(f) To make public from time to time such portions of 

1 
To make pub-

th • f • • d d lo, aa It deems e m ormation obtamed by it hereun er, except tra e expedient, por· 
, • tiona of inlorma-

secrets and names of customers, as 1t shall deem expedient tlou obtained. 

1 For text of Sherman Act, see footnote on pp. 503-505. As enumerated 
in last paragraph of sec. 4 of thls act, see p. 403. 
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See. 6. FURTHER POWERS-Continued. 

toToc'::~;i.!:;'f!~ in the public interest; and to make annual and special 
getber with rec- reports to the Congress and to submit therewith recom-omm endatlono 
f?r new Iegisla- mendations for additionalie!!i.slation • and to provide for 
t!On. , I:> ' 

To provide for the publication of its reports and decisions in such form publication of its · , , 
rep_orta and de- and manner as may be best adapted for pubhc mforma-
cwo~. . d t10n an use. 

To clasoifycor- ( ) F t' t t' t 1 'f t' d t porations, a n d g rom lme 0 liDe 0 C aSSl y COrpora lOllS an 0 
make ruleo and k 1 d I t' f th · f ' regulations Inc!- rna e ru es an regu a 1ons or . e purpose o carrymg 
dental to admln- t th · • f } • A t istration of Act, OU e prOVISlOllS 0 t US C , 

To lnveotlgate (h) T ' t' t f t' t t' t d dit' foreigntradecon· 0 lllVeS Iga e, rom 1me 0 1me, ra e COll lOllS 
dltlo~ Involving in and with foreign countries where associations com-foreign trade of · ' 
Unlt.edStateB, re- binations or practices of manufacturers merchants or port1ng to Con- ' ' l 

r:~ .w~~batio"~ traders, or other conditions, may affect the :foreig>l trade 
:b~!med advla-of the United States, and to report to Congress thereon, 

with such recommendations as it deems advisable. 

See. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS. 
COMMISSION AS l\IASTER IN CHANCERY. 

ferc~~ft t:to~ SEc. 7. That in any suit in equity brought by or under 
mtsaton. the direction of the Attorney General as provided in the 

antitrust Acts,6 the court may, upon the conclusion of the 
testimony therein, if it shall be then of opinion that the 

T t I complainant is entitled to relief, refer said suit to the 
o a1eer a a , , • • d 

and re
1
port

1
an ap- commiSSIOn, aS a master In chancery, to ascertam an propr ate o r m , 

of decree. report an appropriate form of decree therem. The com-
Commission to mission shall proceed upon such notice to the parties and 

proceed on no- d h I f d h . t 1 c e to pa~uee un er sue ru es o proce ure as t e court may prescnbe, 
and as r.rescr1bed d. h , . f h h . bycour. Excep- an upon t e commg m o- sue report sue exceptwns 
tiona. Proceed- b fii d d h d' h d ' } ' h lngs a• In other may e e an sue procee mgs a m re ahon t ere to 
eqult;r causes. h f • h • b as upon t e report o a master m ot er eqmty causes, ut 

court ma:rthe court may adopt or reject such report, in whole or in 
adopt or reject h f h report In whole part, and enter such decree as t e nature o t e case may 
or In part. . . . d t . m 1ts JU gmen requ1re. 

Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND 
BUREAUS.' 

wh~~ Ji~e~t'!!J'b~ SEo. 8. That the several departments and bureaus of 
Preoldent, r • c ·the Government when directed by the President shall fur-ords, papen, and 
~1'd~:No;titc~:1~ nish the commission, upon its request, all records, papers, 
and employeee, and information in their possession relating to any corpo-

ration subject to any of the provisions of this Act, and 
• For text ot Sherman .Act, see footnote on pp, 503-505. As Pnumeruted 

tn last paragraph of sec. 4 of this act, sPe p. 493. 
'Provisions and peJ\altles ot sees. 6, 1!, fl, and 10 ot this .Act made 

applicable to the jurlsdlct!on, powers, and duties conferred and imposed 
upon the Secretary of Agriculture by sec. 402 ot the "Packers and Stock· 
7ard1 Act, 1921," approved Aur. 1:!, 1921, ch. 64, 42 Stat. 159. 
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shall detail from time to time such officials and employees 
to the commission as he may direct. 

Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN­
DAMUS TO ENFORCE OBEDIENCE T.O ACT.'" 
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SEc. 9. That for the purposes of this Act the commis- Commh•lon to 
. . d l h . d h l have accesa to SlOn, or Its U y aut Onze agent or agents, S a 1 at all documentary evi· 

• dence and rlgh\ 
reasonable times have access to, for the purpose of ex- to copy same. 

arnination, and the right to copy any documentary evi-
dence of any corporation being investigated or proceeded 
against· and the commission shall have power to require May require at-' tendanee of Wit• 

by subpcena. the attendance and testimony of witnesses and d~~tion ano~ ~~i. 
the production of all such documentary evidence relating dence, 

to any matter under investigation. Any members of the 
commission may sign subpamas, and members and ex- sub P <I! n u. 

• • , • • oat ha, aOirma. 
arnmers of the commiSSlOll may admimster oaths aml a f. ti.ons, exnmina· 

fi 
, , . . . tlon of witnesses. 

rmatwns examme witnesses, and receive evidence. · Reception or evt. 
' dence. 

Such attendance of witnesses, and the production of WltneMes and 

h d 'd b . d f evidence may be sue ocumentary evi ence, may e reqmre rom any required from 

place in the United States, at any designated place of t~fteJ' k~;t:s. 111 

hearing. And in case of disobedience to a subprena the D Ia obedience 

commission may invoke the aid of any court of the United ~om~t.:I~~P~':y 
States in requiring the attendance and testimony of wit- t'~We•Jd ~~~:~~ 
Itesses and the production of documentary evidence. court. 

Any of the district courts of the United States within In case of con-

t} ' • d' • f h" h h • • • • d turnacy or di•· 1e JUriS ICtlOn 0 W lC SUC mqmry IS carrie Oll may, obedience of sub-
. f f 1 t b b • d p<!!na, any dia­lD case 0 contumacy or re usa 0 0 ey a SU pcena ISSUe trlct court in 

t • th • d • j u r lsdiction in· o any corporatiOn or o er person, Issue an or er reqmr- volved n1ay order 
' h • h t b f h obedience. Ing sue corporatiOn or ot er person o appear e ore t e 
commission, or to produce documentary evidence if so 
ordered, or to give evidence touching the matter in ques- Dilobedlence 

t • d f "l t b h d f tl t thereafter pun· lOll j an any ai ure 0 0 ey SUC or er 0 le COUr may ishable aa con-

be punished by such court as a contempt thereof. tempt. 

Upon the application of the Attorney General of the !>fa~damusfrorn 
tJ 

. , Dutnct Courts on 
nited States, at the request of the commiSSIOn, the dis- application of 
, , Attorney General 

tr1ct courts of the United States shall have jurisdiction to enforce com-
pliance with Act. 

to issue writs of mandamus commanding any person or 
corporation to comply with the provisions of this Act or 
any order of the commission made in pursuance thereof. 

The commission may order testimony to be taken by Oommiuloo 

d . . . d' . t' t' a· may order depo. epositwn m any procee mg or mves Iga 10n pen mg aition• at •111 

Under this Act at any stage of such proceeding or investi- stage. 

•• Provisions and penalties of sees. 6, 8, 9, and 10 of this net made 
applicable to the jurlsdlchon, powers, and duties conferred and imposed 
Upon the Secretary of Agriculture by sec. 402 ot the "Packers and Stock• 
Yards Act, 1921," approved Aug, Hi, 1921, ch. 64, 4:2 Stat. Ui9. 
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Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN· 
DAl\IUS TO ENFORCE OBEDIENCE TO ACT-Continued, 

be~~~ebe P~~~~:gation. Such depositions may be taken before any person 
desig:n~ted b7 designated by the commission and havinO' power to ad· 
OOIWDlSSlOD. • I:> 

Testimon to minister oaths. Such testimony shall be reduced to writ· 
be.reduc!d toing by the person takinO' the deposition, or under his di-
wnt!n~r, etc, I:> 

. rection, and shall then be subscribed by the deponent. 
t .. t~~n~~r!n~':i Any person may be compelled to appear and depose and 
productionotevi- to produce documentary evidence in the same manner as dence may be 
compeedn~d ba.•, in witnesses may be compelled to appear and testify and proce mg e ore 
oommission. produce documentary evidence before the commission as 

hereinbefore provided . 
• a!eit:"~al.i ~~; Witnesses summoned before the commission shall be 
like service• in paid the same fees and milea o-e that are paid witnesses in United States 1::> 

cou:.ta. the courts of the United States, and witnesses whose dep-
ositions are taken and the persons taking the same shall 
severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

Incrimina.tin, No person shall be excused from attendinO' and testify· testimoDf or eVl· 1::> 

dence no excuseinO' or from producinO' documentary evidence before the f o r failure to 1::> o 

~":::~1 or pro· commission or in obedience to the subpama of the com-
mission on the ground or for the reason that the testi­
mony or evidence, documentary or otherwise, required of 
him may tend to criminate him or subject him to a pen-

But natunl alty or forfeiture Dut no natural person shall be prose-gerson ahall not • 
w~t~r:e:;~~t~ cuted or subjected to any penalty or forfeiture for or on 
mattera Involved. account of any transaction, matter, or thing concerning· 

which he may testify, or produce evidence, documentary 
or otherwise, before the commission in obedience to a sub­
prena issued by it: Provided, That no natu.ral person so 

c/t!J.jur1 ex·te~:.tifying shall be exempt from prosecution and punish-
P ment for perjury committed in so testifying. 

See. 10. PENALTIES.• 

ttt~·1~~ret:o :::; SEc. 10. That any person who shall neglect or refuse to 
t:~; ~~~~::attend and testify, or to answer any lawful inquiry, or to 
?ofl~~~e!r j~~rl.~ produce documentary evidence, if in his power to do so, 
ollDlent, or both. in obedience to the subprena or lawful requirement of the 

commission, shall be guilty of an offense and upon con­
viction thereof by a court of competent jurisdiction shall 
be punished by a fine of not less than $1,000 nor more 
than $5,000, or by imprisonment for not more than one 
year, or by both such fine and imprisonment. 

• Provisions and penaltle& of sees. 6, 8, 9, and 10 of this Act made 
appllcable to the jurisdiction, powers, and duties conferred and Imposed 
upon the Secretary ot Agriculture by sec. 402 of the " Puckers and Stock· 
Jarda Act, 1921,'' approved Ang, 111, 1921, ch. 64, 4.2 Stat. l::i9. 
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Any person who shall willfully make or cause to be False entries, ' • tate ments, or 
made, any false entry or statement of fact in any report tampertsing wl~~ 

accoun , recorW~, 
required to be made under this Act, or who shall will- or taother iddocu-

men ry ev ence, 
fnlly make or cause to be made any false entry in any or willful failure ' ' to make entriea, 
account, record, or memorandum kept by any corpora- etc .. or 
tion subject to this Act, or who shall willfully neglect or 
fail to make, or to cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of 
all facts and transactions appertaining to the business of 
such corporation, or who shall willfully remove out of 
the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any documen-
tary evidence of such corporation, or who shall willfully wmtui retuiiAl 

f b . h . . t f . to submit docu-re use to SU mit to t e commissiOn or 0 any 0 ltS au- mentary evidence 
th • d t f h f • • d t ki to Comml .. iou. or1ze agen s, or t e purpose o mspectwn an a ng 
copies, any documentary evidence of such corporation in 
his possession or within his control, shall be deem~d 
guilty of an offense against the United States, and shall 
bt• subject, upon conviction in any court of the United ec~1f~~de~ne811!; 
States of competent jurisdiction, to a fine of not less than brh.isonm.eat, or 

$1,000 nor more than $5,000, or to imprisonment for a 
term of not more than three years, or to both such fine 
and impri.sonment. · 
If any corporation required by this Act to file any an- Fai_Iure ol cor-

1 • 1 t } 11 f '1 t d • h' h • poratmn to ftle nua or spec1a repor S la Rl SO 0 0 Wlt ln t e tlme required report. 
fixed by the commission for filing., the same, and such 
failure shall continue for thirty days after notice of such 
default the corporation shall forfeit to the United States Forfeiture for ' each day'• con-
the sum of $100 for. each and every day of the contin!l- tioued failure. 
nnce of such failure, which forfeiture shall be payable 
into the Treasury of the United States, and shall be re-
coverable in a civil suit in the name of the United States Recov_erable 'a 

~!lvll BUlt In dta-
hroun-ht in the district where the corporation has its trlct where cor-

1:> poratlon hu 
principal office or in any district in which it shall do principal office, or do"" buslneso, 
business. It shall be the duty of the various district Various dlstrl~ 

_-(' . . A G attorneya to attorneys, unaer the d1rechon of the ttorney eneral prosecute for ra-

of the United States, to prosecute for the recovery of for- covery. 
feitures. The costs and expenses of such prosecution 
shall be paid out of the appropriation for the expenses of 
the courts of the United States. 

Any officer or employee of the commission who shalld1U1nauthoriudr 
1 vu gence o n· 

make public any information obtained by the commission formation by em-ployee of Com-
Without its authority, unless directed by a court, shall be !l:1a:ioby K:!enl~; 
deemed guilty of a misdemeanor, and, upon conviction ~~i~looomeat or 
thereof, shall be punished by a fine not exceeding $5,000, 
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Sec. 10. PENALTIES-Continued. 

or by imprisonment not exceeding one year, or by fine 
and imprisonment, in the discretion of the court. 

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE 
COMMERCE. 

thl~oatc~.ffected by SEc. 11. Nothing contained in this Act shall he con­
sh'lled to prevent or interfere with the enforcement of 
the pt·ovisions of the antitrust Acts 9 or the Acts to regu­
late commerce, nor .shall anything contained in the Act 
be construed to alter, modify, or repeal the said antitrust 
Acts or the Acts to regulate commerce or any part or 
parts thereof. 

Approved, September 26, 1914. 

THE CLAYTON ACT.1 

[Approved Oct. 15, 19U.] 

[PuBLIC-No. 212-63n CoNGRESs.] 
[H. R. 15657.] 

AN AC'l' To supplement existing lows against unlawful restraints and 
monopolies, and tot· other purposes. 

Sec. 1. DEFINITIONS. 

Be it enacted ·by the Senate and llouse of RepTesenta­
tl1.!e8 of the United States of Ame1'ica in OongTess as­

.. A ntitrUit sembled That" antitrust laws" as used herein indude!'l 
laws" ' ' ' 

· the Act entitled "An Act to protect trade and commerce 
against unlawful restraints and monopolies," approved 

• For text of Sher·man Act, see footnote on p[l. 503-505. As l'num<>rated 
In lost paragraph of sec. 4 of this Act, see p. 493. 

1 This act has b!'<•n unnotuted up to July 1, 1921, and may be found, 
so annotated, In Volume III of the Commission's llPports. Subsequent 
reported dl'<'IHions for the perl~>tl covered by this and the prpcedlng volume 
(July 1, 1921, to F~b. 13, 1923) and bearing on the provlslonH of this 
act atrectlng the Commission are: Canfield Oil Oo. •v. Jt'etlcral Trade 
Comml.9slot1, 274 l•'~>d 571 (eee opinion ~et forti! In App(•ndix II o! Volume 
IV at p. li42 ~~ seq.); Sinclair Nrflnlnu Co. v. Jt'.~tleml T•·a1le Commixslon, 
276 J;'e<l. 086 (SPe opinion set fo•·th In App<'IHllX II of Volume IV at 
p. G!i2 et •t>q.): Aula Accfl!lcne Light Oo. v. l'reHt·O-IAte ('o .• Inc., 
:aa l<'ed. 537; Stat•dard FtJ.flhion Co. v. llagranc-Houston Co., 2:::i8 U. s. 
846, 42 1\np, Ct. 300, and Unitta Shoe Machitll':ry Cot·pot·atlon v. United 
States, 2:i8 U. S. 451, 42 Sup, Ct. 803; Aluminum Co. of Amel'ica v. Fed­
eral Tt·atll! Comml••lon, 2f!4 l•'ed. 401 (s..e opinion Het for·th In -~prwndlx 
II of thlR volume at p. 52!> et seq.) ; Standard 011 of N. J. et al. v. Federal 
TI'Ude Commixsian, 282 Fed. 81 (see opinion BPt fot·th In Appendix II of 
this volume at p. M2 et Heq.) ; and Fetlet·al Trade Cammlll8ion v. Cu•·tis 
Publishing Co., :!GO U. S. G68 (see opinion set forth lu Appendix II of this 
volume at p. 1i99 et seq.). 

It s!Jould !Je noted In connection with this law-
TIJat the RO·cnlled Shtpplug Board Act (sec. 15, ch. 4;:;1, 04th Con:.: .• 

1st sess.) prf'vldes that "ever·y ogrt>eml'nt, modification, or canc~llatlon 
lawful under this section shnll be exc<'pted from the provisions of the Act 
approved July 2, 18!!0, entltll'd 'An Act to protect trade and coruwerce 
agalnHt unlawful restraints and monopollt>s,' and nruendments and ft(·ts 
aupplementary thereto • • • ": 

'l'hat the jurl>«::ictlon of the Comm!Hslon Is limited by the "Pnckl'rA and 
Stockyards Act, 1921," approved Aug. lll, 1921, ch. 64, 42 Stat. 169, Rf'c. 
406 f'f ~aid Act, providing that "on and after the enactment of this Act 
and so Joni as it remnln11ln etrect tbe lo'ederal Trudo Cowrulsslon shall have 
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July second, eighteen hundred and ninety 2 ; sections 
seventy-three to seventy-seven, inclusive, of an Act en­
titled" An Act to reduce taxation, to provide revenue for 
the Government, and for other purposes," of August 
twenty-seventh, eighteen hundred and ninety-four; an 
Act entitled "An Act to amend sections seventy-three 
and seventy-six of the Act of August twenty-seventh, 
eighteen hundred and ninety-four, entitled 'An Act to 
reduce taxation, to provide revenue for the Government, 

no power or ;lurlsdlctlon so far as relating to any matter which .by this 
Act is made subject to the ;Jurisdiction of the Secretary [of Agriculture J, 
Pxcept In cases In which, before the enactment of this Act, complaint bas 
been served under see. t1 of the Act entitled .'An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur­
poses,' approved Sept. 26, 1914, or under sec, 11 of the Act entitled 
'An Act to eupplement existing laws against unlawful restraints and 
monopolies, and for other purposes,' approved October HI, 1914, and ex­
cept when the Secretary of Agriculture, in the exercise of hls duties here­
under, shall request of the said Federal Trade Commission that it make 
investigations and report In any case"; and 

That by the last paragraph of sec. 407 of the Transportation Act, ap­
proved Feb. 28, 1920, ch. 91, 41 Stat. 456 at 482, the provisions of the 
Clayton Act and of all other restraints or prohibitions, State or Federal, 
are made inapplicable to carriers, in so far as the provisions o'f the sec­
tion In question, which !'elate to division of traffic, acquisition by a carrier 
of control of other carriers and consolidation of railroad systems or rail· 
roads, are concerned. 

That Public No. 146, Sixty-seventh Congress, approved Feb. 8, 1922, 
permits, subject to the provisions set forth, associations of producers 
of agricultural products for the purpose of " preparlng for market, 
handling, and marketing In Interstate and foreign commerce such prod­
ucts • • *·" (See also In this general connection the limitation 
imposed in connection with the appropriations for enforcing the Sherman 
Act as set forth in the following note:) 

• The Sherman At;t (26 Stat. 209), which, as a matter of convenlet~ce, 
Ia prlnted herewith. While the Act itself has not been amended, appro­
priations for the fiscal years ending June 80, 1920, 1921, 1922, and 1923 
(Sundry Civil Approprlatlon Act, July 19, 1919, ch, 24, 41 Stat. 208, 
Sundry Civil Appropriation .Act, June IS, 1920, ch. 23ll, 41 Stat. 922, 
Sundry Civil Appropriation Act, Mar. 4, 1921, ch. 161, 41 Stat. 1411, 
and State, Justice, and Judiciary Appropriation Acts, June 1, 1922, ch. 
204, 91lSS. II, 42 Stat. 613, and Jan. 3, 1923, 42 Stat., respectively), were 
made contingent upon no part of the moneys bel!lg-

" Spent in the prosecution of any organization or Individual tor enterlng 
Into any combination or agreement having In view the Increasing of wages, 
shortening of hours ot· bettering the conditions of labor, or for any act 
done in furtherance thereof, not in Itself unlawful: Provlded further, That 
no part of this appropriation shall be expended for the prosecution of 
producen of .farm products and association~ of farmers who cooperate 
and organize In an effort to and for the purpose to obtain and maintain • 
a fair and reasonable price for their products." 

The act, omitting the usual formal "BtJ it enacted," etc., follows: 

CONTRACTS, COMBIN.A.TIONS, J:TC,, IN RIIBTR.UNT 01' T!IADII ILLIIGAL. 

SIICTION 1. Every contract, combination In the form of trust or other­
lVIse, or conspiracy, In restraint of trade or commerce amour; .the several 
States, or with foreign nations, Is hereby declared to be 1llegal. Every 
person who shaii make any such contract or engage In any such combina­
tion or conspiracy, shall be deemed guilty of a mlsd~>meanor, and, on con­
viction thereof. shall be punished by line not exceeding live thousand 

503 
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Sec. 1. DEFINITIONS-Continued. 

and for other purposes,'" approved· February twelfth, 
nineteen hundred and thirteen; and also this Act. 

"Oommeret~.'' " Commerce," as used herein, means trade or com­
merce among the several States and with foreign nations, 
or between th,e District of Columbia or any Territory of 
the United States and any State, Territory, or foreign 
nation, or between any insular possessions or other places 
under the jurisdiction of the United States, or between 
any such possession or place and any State or Territory 
(Jf the United States or the District of Columbia or any 
foreign nation, or within the District o£ Columbia or any 
Territory or any insular possession or other place under 
the jurisdiction o£ the United States: Provided, That 
nothing in this Act contained shall apply to the Philip-
pine Islands. 

The word "person" or "persons" wherever used in 
this Act shall be deemed to include corporations and as­
sociations existing under or authorized by the laws of 

dollars, or by imprisonment not exceeding one year, or by both said 
punishments, In the discretion ot the court. 

PERSON MONOPOLIZING TRADJl GU!L'l"Y 01' M!SDEMICANOR-PI:NALTY, 

SIIC, 2. Every person who shall monopolize, or attempt to monopol!ze, 
or combine or conspire with any other person or persons, to monopolize 
any part ot the trade or commerce among the several States, or with tor· 
eign nations, shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by tine not exceeding five thousand dollars, or 
by Imprisonment not exceeding one year, or by both snld punishments, in 
the discretion ot the court. 

COMBINATIONS IN TIIRRITORI!S OR DISTRICT 011' COLUMBIA ILLIKlAL-PIINALTr, 

Smc, 8. Every contract, combination In form ot trust or otherwise, or 
conspiracy, In restraint ot trade or commerce In any Territory ot the 
United Statea or of the Dlatrlct of Columbia, or In restraint ot trade or 
commerce between any such Territory and another, or between any such 
Ter·rltory or Terrltorlea and any State or States or the District ot Colum­
bia, or with torelgn nations, or between the District ot Columbia and any 
State or Statea or foreign nations, is hereby declared 1llegal. Evrry per· 
aon who shall make any such contract or engage in any such combination 
or consplraC"y, shall be deemed guilty ot a misdemeanor, and, on conviction 
thereof, shall be punished by tine not exceeding t!ve thousand dollars, or 
by imprisonment not exceeding one year, or by both &aid punishments, in 
the discretion ot the court. · 

IINJ'ORCIIMIINT. 

Smc. 4, Tbe several circuit courts ot the United States are hereby in· 
vested with jurisdiction to prevent and restrain violations of this act, and 
It ahall be the duty of the aeveral diHtrlct attorneys ot the United States, 
1n thPir respective districts, under the direction ot the Attorney General, 
to !Dstltute proceedings in equity to prevent and restrain such violations. 
Such proceedings may be by way of petition setting forth the ('ese and 
praying that aucb violation shall be enjoined or otherwise prohlt>lted. 
When the parties complained ot aball have been duly notll!ed ot 1uch 
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either· the United States, the laws of any of the Terri­
tories, the laws of any State, or the laws of any foreign 
country. 

Sec. 2. PRICE DISCRIMINATION.' 
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SEc. 2. That it shall be unlawful for any person en- Unlawrutwhera 

d . , h f h . effect may be to gage In commerce, m t e course o sue commerce, etther aubstantlalll 

directly or indirectly to discriminate in price between ~~~enor ct~'::a8\~ 
d 'ff h f d' . h' h d' , create a monop· 1 erent pure asers o commo ttles, w tc commo ttles oiy. 

are sold for use, consumption, or resale within the United 
States or any Territory thereof or. the District of Colum-

·bia or any insular possession or other place under the 
jurisdiction of the United States, where the effect of such 
discrimination may be to substantially lessen competi­
tion or tend to create a monopoly in any line of com-

Petition the court shall proceed, as soon as may be, to the hearing and 
determination of the case; and pending such petition and before final 
decree, the court may at any time make such temporary restraining order 
or prohibition as shall be deemed just l.n the premises. 

ADDITIONAL PARTIII!I, 

Szc. 5. Whenever It shall appear to the court before which any proceed· 
lng under section four of this act may be pending, that the ends of justice 
require that other parties should be brought before the court, the court 
may cause them to be summoned, whether they reside In the district In 
'1\>hlch the court Is held or not; and subprenas to that end may be served 
In any district by the marshal thereof, 

FORFIIITURII OF PROPmRTY, 

Szc, 6. Any property owned under any contract or by any combination, 
or pursuant to any conspiracy (and being the subjPct thereof) mentioned 
In aectlon one of this act, and being In the course of tranRportatlon from 
one State to another, or to a foreign country, shall be forfeited to the 
tl'nlted States, and may be aelzed and condemned by like proceedings as 
those provided by law tor the forfeiture, aelzure, and condemnation of 
Property Imported Into the United States contrary to law. 

BUITS--RIICOVIIRY, 

S1c, 7. Any person who shall be Injured In his business or property by 
any other pPrson or corporation by reason of anything forbidden or de­
clared to be unlawful by this act, may sue tll.erefor In any circuit court of 
the United States, In the district In which the defendant resides or is 
found, '1\>lthout respect to the amount In controversy, and shall recover 
threefold the damnges by him austalned, and the costs of suit, including 
a reasonable attorney's tee. 

fl PIIBBON 11 OB "PIIRSONB 11 DIIF!NIIn, 

SIDC, 8. That the word "person," or "persons," wherever used In this 
act shall be deemed to Include corporations and associations existing under 
or authorized by the laws of elthPr the United Statl's, the law1 of any ot 
the Territories. the laws of any State or the laws of any foreign country. 

1 On provisions of the Shipping Doard Act, Packers and Stockyards Act, 
1921, and Transportation Act, limiting the scope of the Clayton Act 1.n 
~ertaln cases, see second, third, and fourth paragraphe of the footnote 

n PP. ri02-:I03. 
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Sec. 2. PRICE DISCRil\IINATION-Contlnued. 

If B~!.~~~~~~\~ merce: Provided, That nothing herein contained shall 
fere'!"e in grade, prevent discrimination in price between purchasers of quality, or quan· 
tity, or In selling commodities on account of differences in the grade 
or traneportatJOn ' 
:st.;,e~~ ~~n:;::5~ quality, or quantity of the commodity sold, or that makes 
tlon, and only du::: allowance for difference in the cost of selling or 

transportation, or discrimination in price in the same or 
different communities made in good faith to meet com-

vendor may ee- petition: And provided further, That nothing herein con-
teet own custom· • d h ll d • 11' d 
ere If not In re- tame S a prevent persons engage lD se mg goo s, 
Btralnt of trade. J d' • £ 1 • h · wares, or mere 1an 1se m commerce rom se ectmg t e1r 

own customers in bona fide transactions and not in re­
str!tint of trade. 

Sec. 3. TYING OR EXCLUSIVE LEASES, SALES OR CON· 
TRACTS.' 

Unlawfulwhere SEc. 3. That it shall be unlawful for any person en-
effect may be to , • 
aubatantlaJI;r gaged m commerce, m the course of .such commerce, to 
leucn competl· 
tlon. lease or make a sale or contract for sale of goods, wares, 

merchandise, machinery, supplies or other commodities, 
whether patented or unpatented, for use, consumption or 
resale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
or fix a price charged therefor, or discount from, or re­
bate upon, such price, on the condition, agreement or un­
derstanding that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, merchandise, machinery, 
supplies or other commodities of a competitor or com­
petitors of the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such condition, agree­
ment or understanding may be to substantially lessen 
competition or tend to create a monopoly in any line of 
commerce. 

Sec. 4. VIOLATION OF ANTITRUST LAWS-DAMAGES 
TO PERSON INJURED. 

Mayme In any SEc. 4. That any person who shall be injured in his busi-
Unlted Statee di•· b , , , 
trlct court, and ness or property y reason of anything forbidden m the 
recover threefold t't t l 5 h f . d' . 
damagee, tnclud-llD 1 rus a ws may sue t ere or m any 1stnct court 
Inc coet ot llllt. of the United States in the district in which the defend-

ant resides or is found or has an agent, without respect 

'On provisions ot the Shipping Board Act, Puckers and Stockyards Act, 
1921, and Transnortatlon Act, limiting the scope ot the Clayton Act 1n 
tertaJn eaaes, aee second, thlr<l. and tourth paragraphs ot the tootnote on 
pp. ti02-M:t. 

1 For text ot Sherman Act, aee tootnote on pp. 503-:IO:S. As enumcratPd 
In Clayton Act, see first paragraph thereot on pp. 502-:104. 
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to the amount in controversy, and shall recover threefold 
the damages by him sustained, and the cost of suit, in­
cluding a reasonable attorney's fee. 

Sec. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED 
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS 
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI­
GATION. INSTITUTION THEREOF AS SUSPENDING 
STATUTE OF LIMITATIONS. 
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SEc. 5. That a final J"UdO'ment or decree hereafter ren- Prima facie evl· e dence againat 
dered in any criminal prosecution or in any suit or pro- sam~ dete'.'dant in pnvate ht1ga,. 
ceeding in equity brought by or on behalf of the United tton. 

States under the antitrust 6 laws to the effect that a de­
fendant has violated said laws shall be prima facie eyi­
dence against such defendant in any suit or proceeding 
brought by any other party against such defendant under 
said laws as to all matters respecting which said judg­
ment or decree would be an estoppel as between the 
parties thereto: Provided, This section shall not apply to me~~~~~t d~~~ 
consent judgments or decrees entered before any testi- excepted. 
mony has been taken: Provided further, This section shall 
not apply to consent judgments or decrees rendered in 
criminal proceedings or suits in equity, now pending, in 
-which the taking of testimony has been commenced but 
has not been concluded, provided such judgments or de 
crees are rendered before any further testimony is taken. 

Whenever any suit or proceeding in equity or criminal.ta~~:~ln.~t~! 
P t • • ' t't t d b th U 't d St t t t t 1 on • with re­rosecu IOn lS 1ns 1 u e y e m e a es o preven , •pect to private 
restrain or punish violations of any of the antitrust laws, ~~Jrn;u;~:~~~'d~ 
the running of the statute of limitations in respect of kn~t~J~~.~~~:t 
each and every private right of action arising under said trust laws. 

luws and based in whole or in part on any matter com-
plained of in said suit or proceeding shall be suspended 
during the pendency thereof. 

Sec. 6. LABOR OF HUMAN BEINGS NOT A COl\11\IODITY 
OR ARTICLE OF COl\Il\IERCE. 

SEo. 6. That the labor of a human being is not a com- t La1bor, agrhlcult: ura, or or I• 

modity or article of commerce N othin 0' contained in the cultural organ~· • e utlono and the1r 
antitrust laws 6 shall be construed to forbid the existence mi edmbfera, orgtanl-

ze or mu ua 
and operation of labor a O"ricultural or horticultural or- help and without 

' e ! capital otock, not 
ganizations instituted for the purposes of mutual help affected by anti-

' ' trust laws with 
and not having capital stock or conducted for profit or respect to their 

' legitimate ob-
to forbid or restrain individual members of such organi- jects. 
zations from lawfully carrying out the legitimate objects 

'For text of Shennan Act, see footnote on pp. li<Jg_505. As enumern.tl?d 
In Clayton. Act, 1100 first paragraph th<>reo! on pp. i'i02-{)04. 
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Sec. 6. LABOR OF HUMAN BEINGS NOT A COMMODITY 
OR ARTICLE OF COMMERCE-Continued. 

thereof; nor shall such organizations, or the members 
thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the antitrust 
laws. 

Sec. 7. ACQUISITION BY CORPORATION OF STOCK OR 
OTHER SHARE CAPITAL OF OTHER CORPORATION OR 
CORPORATIONS.' 

Of other corpo- SEc. 7. That no corporation enO'aO'ed in commerce shall 
ration. Prohib· • di . . 0 0 f 
ited wbhere eft'ecb~ acqmre, rectly or Indirectly, the whole or any part o 
may e to ou k h , f l , 
•taotially lessen the stoc or ot er share capital o anot 1er corporatiOn en-
competition, re- , .11' f • • 
stram commerce, gaO'ed also Ill commerce, where the e.u:ect 0 SUCh acqmsi-
or tend to create , 0 b , l . , b 
• monopoly. tion may e to substantial y lessen competitiOn etween 

the corporation whose stock is so acquired and the cor­
poration making the acquisition, or to restmin such com­
merce in any section or community, .or tend to create a 
monopoly of any line of commerce. 

Of two or more N 0 corporation shall acquire, directly or indirectly, the 
other corpora· l . 
trona. Prohibit- who e or any part of the stock or other share capital of 
ed where effect , d , • 
may be to aub· two or more corporatiOns engage m commerce where 
1tantially leaoen .11' f . . , 
competition, re- the euect 0 such acqUisition, or the use of such stock by 
otraln commerce, l t' • f • h ' b 
or tend to create t le vo mg or grantmg 0 proxies or ot erwise, may e 
• monopoly. t b t t' 11 1 ' ' b t h o su s an Ia y essen compet1t10n e ween sue corpora-

tions, or any of them, whose stock or other share capital 
is so acquired, or to restrain such commerce in any sec­
tion or community, or tend to create a monopoly of any 
line of commerce. 

Purehaoe oolely This section shall not apply to corporations purchas-
tor lnveatment • h t k 1 1 f • d ' h 
e:u:epted. mg sue s oc so e y or mvestment an not usmg t e 

same by voting or otherwise to bring about, or in attempt­
ing to bring about, the substantial lessening of competi­
tion. Nor shall anything contained in this section pro· 
vent a corporation engaged in commerce from causing the 

Fo rrnatton of formation of subsidiary corporations for the actual 
1uboldiary corpo- ' f th ' ' d' t 1 f 1 b ' th ration• for tm· carrymg on o eir Imme 1a e aw u us1ness, or e 
l:'u:t~!teaJ~~w!~~ natural and legitimate branches or extensions thereof, or 
cepted. from owning and holding all or a part of the stock of 

such subsidiary corporations, when the effect of such for­
mation is not to substantially lessen competition. 

'On provisions ot the Shipping Doar~ Act, Packers and Stockyards 
Act, 1921, and Transportation Act, limiting the scope of the Clayton Act 
1n certain cases, see second, third, and fourth paragraphs of the footnote 
on pp. ri02-ll03. 

It should be noted also that corporation& for export trade are excepted 
from the prov!Hiona ot this aPctlon. (SPe p, li26, ac>c, 3.) 
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Nor shall anything herein contained be construed to Com~on car-. . . b, J r I e r 1 excepted 
prohibit any common earner SU JeCt to the aws to rerru- with reference to 

1 f 
'd" , 0 branch or tap ate COmmerce rom ai mg lll the Construction of II n e • ':"here no 

sub<tanl!sl com-
branches or short lines so located as to become feeders to petition. 

the main line of the company so aiding in such construc-
tion or from acquiring or owning all or any part of thu 
stock of such branch lines, nor to prevent any such com-
mon carrier from acquiring and owning all or any part 
of the stock of a branch or short line constructed by an 
independent company where there is no substantial com-
petition between the company owning the branch line so 
constructed and the company owning the main line ac-
quiring the property or an interest therein, nor to prevent 
such common carrier from extending any of its lines 
through the medium of the acquisition of stock or other-
wise of any other such common carrier where there is no 
substantial competition between the company extending 
its lines and the company whose stock, property, or an 
interest therein is so acquired. · 

Nothing contained in this section shall be held to affect E:dstlng right. 
. . . h h tof 1 ll . d p heretofore Ia W• or Impair any rig t ere ore ega y acqmre : ro-t u 11 y •::~.ulred 

vided, That nothing in this section shall be held or con- not atrect 

strued to authorize or make lawful anything heretofore 
prohibited or made illegal by the antitrust laws,8 nor to 
exempt any person from the penal provisions thereof or 
the civil remedies therein provided. 

Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
DANKS, BANKING ASSOCIATIONS, OR TRUST COl\IPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS.' 

SEc. 8. That from and after two years from the date m ~:; t~an.eC:: 
of the approval of this Act no person shall at the same bank, banking u-aoclatlon, or truot 
time be a director or other officer or employee of more company lf d~>­Po a! tl, capital, 

than one bank, banking associ.ation or trust company, dY!%""e3n~ro~r; 
organized or operatin(J' under the laws of the United aggil'egate over 

0 ,5,000,000. 
States, either of which has deposits, capital, surplus, and 
undivided profits aggregating more than $5,000,000; and 
no private banker or pe.rson who is a director in any bank 

8 For text of Sherman Act, see footnote on pp. 503-505, As enumPrated 
In Clayton Act, 1100 first paragraph thereof on pp. 502-504. 

• By the last paragraph ot the Act of Sept. 7, 1916, amending the 
Federal Reserve Act, ch, 461, 89 Stat. 7152 at 756, it is provided that 
the provisions of sec, 8 shall not apply to "A director or other officer, 
agent or employee of any member bank" who may, "with the approval 
of the Federal Reserve Bonrd be a director or other officer, agent or 
employee of any" bank or corporation, "chartered or Incorporated under 
the law1 of the United States or of &IlJ' State thereof, and principally 
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See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-Contd. 

or trust company, organized and operating u~der the 
laws of a St?-te, having deposits, capital, surplus, and 
undivided profits aggregating more than $5,000,000, shall 
be eligible to be a director in any bank or banking asso­
ciation organized or operating under the laws of the 

d 
How

1
ellglblllty United States. The eligibility of a director, officer, or 

eterm ned. , , , . 
employee under the foregomg prov1s10ns shall be deter-
mined by the average amount of deposits, capital, sur-
plus, and undivided profits as shown in the official state­
ments of such bank, banking association, or trust company 
filed as provided by law during the fiscal year next pre­
ceding the date set for the annual election of directors, 
and when a director, officer, or employee has been elected 
or selected in accordance with the provisions of this Act 
it shall be lawful for him to continue as such for one 
year thereafter under said election or employment. 

Not to ~e"• No bank, banking association or trust company, organ-
more than one, d , d h l . f h U , d S ba~k .. banklnga•·Ize or operatmg un er t e aws o t e mte tates, 
aocJatwn, or trust , , , d • 1 f h com1?nny located In any c1ty or mcorporatc town or v1l age o more t an In c1ty or lncor- , , 
porated town or two hundred thousand mhab1tants, as shown by the last village of more , • , 
than 2oo,ooo in· prccedmg decenmal census of the Umted States, shall habitanta. , . 

have as a. director or other officer or employee any pnvate 
banker or any director or other officer or employee of any 
other bank, banking association or trust company located 

savings bankl in the same place: Provided, That nothing in this section 
wIt bout capital , . . 
C•hare) •tocll: ex. shall apply to mutual savmgs banks not havmg a cap1tal 
cepted. k l p !.:Jd T I stoc represented by s lares: rov·w.e further, ha~. a 

Where entlredirectororotherofficer or employee of such bank, banking 
•took of one • • b d' h bank, etc., owned USSOClatiOn, or trust company may C a 1rector or ot er 
b{ dockholden 
o other, alao ex· officer or employee of not more than one other bank or 
cepted. trust company organized under the laws of the United 

States or any State where the entire capital stock of one 
is owned by stockholders in the other: .And provided fur· 
t'lter, That nothing contained in this section shall forbid 

engag!'d In International or foreign banking, or banking In a dependency 
or Insular poRsesslon of the United States," In the capital stock of which 
at~cb member bank may have Invested under the cond!Uons and circum· 
•tancea set forth In the Act. 

On provisions of the Shipping Board Act, rackera and Stockyards Act, 
1021, and Transportation Act, limiting the acope of the Clayton Act in 
certain cases, see second, third, and fourth paragraphs of the footnote on 
pp. ~02-l\03. 



CLAYTON ACT. 511 

R. director of class A of a Federal reserve bank as defined Cia.sa A <II rector , ' of Federal reserve 
m the Federal Reserve Act from being an officer or b a n k excepted, . and 
u1rector or both an officer and director in one member 
bank. And provided further That nothin~:r in this Act Private banker 

• • • • ' b • :e~t~rb!~~~· ~: shall prohibit any pnvate banker or any officer, director, claaa A dire~tor 
or employee of any member bank or class A director of ~~e~:";; ~!~~ 
a Federal reserve bank who shall first procure the consent eral Reaene 1 Board, not more 
of the Federal Reserve Board which board is hereby au- than two other ' banks, etc., where 
tl ' d t 't d' t' t t 'thh ld k no substantial lOriZe , a 1 s 1scre wn, o gran , Wl o , or revo e competition. 
such consent, from being an officer, director, or employee 
of not more than two other banks, banking associations, 
or trust companies, whether organized under the laws of 
the United States or any State, if such other bank, bank-
ing association, or trust company is not in substantial 
competition with such banker or member bank. 

The consent of the Federal Reserve Board may be pro- Consent may be , secured before ap· 
cured before the person applymg therefor has beenp_licant elected 
1 . £ F d director. e ected as a class A director o a e eral reserve bank or 

as a director of any member bank.10 

That from and after two years from the date of the tw~ ~rtm~~e ~"r':.~ 
approval of this Act no person at the same time shall be~~~~~ ~~m~;t~~~~ 
a d• t • t r m e 0 at'0 S ny fCOrporations if IrCC or In any WO 0 or C rpor I n 1 a one 0 capital, aurplu•, 
which has capital, surplus, and undivided profits aggre- ~r~fta ~~g~~~~~ 
gating more than $1,000,000, engaged in whole or in part ~8~. 0t~~ !~~ 
l'n th th b k b nki · t' elimination of commerce, o er an an s, a ng assoCia IOnS~eompetitlon by 

t t ' d ' b' t t th A t agreement would rus compames an common carriers su JeC o e c violate antitrust 
to regulate commerce, approved February fourth, law-. 

eighteen hundresJ and eighty-seven, if such corporations 
are or shall have been theretofore, by virtue of their busi-
ness and location of operation, competitors, so that the 
elimination of competition by agreement between them 
would constitute a violation of any of the provisions of 
any of the antitrust laws 11 The eliiYibility of a director Row ellglbillt' • c determined. 
under the foregoing provision shall be determined by the 
aggregate amount of the capital, surplus, and undivided 
profits, exclusive of· dividends declared but not paid to 
stockholders, at the end of the fiscal year of said corpora­
tion next preceding the election of directors, and when a 
director has been elected in accordance with the provi­
sions of this Act it shall be lawful for him to continue as 
such for one year thereafter. 

10 The part of the section Immediately preceding beginning with, "And 
Provided Jvrther, That nothing In this Act" to this point, amendments 
lllade by act May 1:1, 1916, ch. 120, and act May 20, 1920, ch. 200. 

u For text of Sherman Act:, see footnote on pp. 503-110:1. As enumer· 
ated in Clayton Act, see first paragraph thereof on pp, 1\0~-504. 

80044"--24--voL 5----34 

, 



.. 
512 ACTS ADMINISTERED BY THE COMMISSION, 

Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 

. AND DIRECTORS OF OTHER CORPORATION8-Contd. 

tl:e110fh!l~%1~~ When any person elected or chosen as a director or 
or ~~election not officer or selected as an employee of any bank or other changed for one 
year. corporation subject to the provisions of this Act is eligible 

at the time of his election or selection to act for such bank 
or other corporation in such capacity his eligibility to net 
in such capacity shall not be affected and he shall not 
become or be deemed amenable to any of the provisions 
hereof by reason of any change in the affairs of such 
bank or other corporation from whatsoever cause, 
whether specifically excepted by any of the provisions 
hereof or not, until the expiration of one year from the 
date of his election or employment. 

Sec. 9. WILLFUL :MISAPPLICATION, ,El\IBEZZLEl\IENT, 
ETC., OF :MONEYS, FUNDS, ETC .. OF COMMON CARRIER 
A FELONY. 

SEc. 9. Every president, director, officer or manager of 
any firm, association or corporation engaged in com­
merce as a common carrier, who embezzles, steals, abstracts 
or willfully misapplies, or willfully permits to be misap­
plied, any. of the moneys, funds, credits, securities, prop­
erty or assets of such firm, association or corporation, 
arising or accruing from, or used in, such commerce, in 
whole or in part, or willfully or kn~wingly converts the 
same to his own use or to the use of another, shall be 
deemed guilty of a felony and upon conviction shall be 

P
1
enrialty, ftnet, fined not less than $500 or confined in the penitentiary 

or mp aonrnen , 
or both. not less than one year nor more than ten years, or both, 

in the discretion of the court. 
In ~~rtrf:ts~~~ Prosecutions hereunder may be in the district court of 
r:r ~~~~~~t ~!~!the United States for the district wherein the offense mny 
~~nse commit· have been committed. 

Jurisdiction ot That nothinO' in this section shall be held to take away 
State courts not eo 
aft"ected. The! r or impair the 3'urisdiction ·of the courts of the several judgments a bar 
to proaecutlon States under the laws thereof· and a J'ud!!Illent of con vic-
hereunder. ' "' 

tion or acquittal on the merits under the laws of any 
State shall be a bar to any prosecution hereunder for the 
same act or acts. 
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Sec. 10. LIMITATIONS UPON DEALINGS AND CON­
TRACTS OF COl\11\ION CARRIERS. 
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SEo. 10. That after two years from the approval of this Detalllni(Rt in se-d run ee, e c., an 
Act no common carrier en O'aged in commerce shall have contract• tor con· o atructlo n or 
any dealings in securities, supplies or other articles o~ ~~\i~~t~· o al~ 
commerce or shall make or J..ave any contracts for con- tllan $5o,ooo a 

, ~· year to be by bid 
Struction Or maintenance of any kind to the amount of In case director, 

' etc., of common 
more than $50 000 in the a O'O'regate in any one year with carrier, also di· 

' ' oo ' ' rector, etc., of 
another corporation, firm, partnership or association g~·~ sE~~·;rnti~I 
when the said common carrier shall have upon its board intere•t therein. 

of directors or as its president, manager or as its purchas-
ing or selling officer, or agent in the particular transac-
tion, any person who is at the same time a director, man-
ager, or purchasing or selling officer of, or who has any 
substantial interest in, such other corporation, firm, part-
nership or association, unless and except such purchases 
shall be made from, or such dealings shall be with, the 
bidder whose bid is the most favorable to such common Bidding to be 

carrier, to be ascertained by competitive bidding under ~:r~~~iau~: 
regulations to be prescribed by rule or otherwise by the f~e;~1~~e bbo~: 
I t t t C C • • N b"d h 11 b merce Commls· n ers a e ommerce ommiSSIOn. 0 1 S a e re- aion, and to show 

ceived unless the name and address of the bidder or the d.!:!.':. ~~hid~~; 
names and addresses of the officers, directors and general officers, etc. 

managers thereof, if the bidder be a corporation, or of 
the members. if it be a partnership or firm, be given with 
the bid. 

Any person who shall, directly or indirectly, do or at- pr~:~f~t~r ~~~ 
tempt t~ do anything to prevent anyone from bidding or !:~l'~~~ .~d ~~T; 
shall do any act to prevent free and fair competition com.petitlon In 

• • • • blddmg. 
among the bidders or those desmng to bid shall be pun-
ished as prescribed in this section in the case of an officer 
or director. 

Every such common carrier havinO' any such transac- carrie~ to re-
o port transact!o111 

tions or makin 0' any such purchases shall within thirty hereunder to In· o terotate Com· 
days after making the same file with the Interstate Com- :io~ce commls· 

merce Commission a full and detailed statement of the 
transaction showing the manner of the competitive bid-
ding, who were the bidders, and the names and addresses 
of the directors and officers of the corporations and the 
members of the firm or partnership bidding; and when-
ever the said commission shall after investigation or Comm.f••lon to 

' report V!Oiatlona, 
hearing have reason to believe that the law has been !lnd ita own lind· 

• ' wgs to AttorneJ 
vwlated in and about the said purchases or transactions General. 

it shall transmit all papers and documents and its own 
views or findings regarding the transaction to the Attor-
ney General. 
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Sec. 10. LIMITATIONS UPON DEALINGS AND CON-
TRACTS OF COMMON CARRIERS-Continued. 

f Mdl.sdtemeatnor If any common carrier shall violate this section it shall or nee or, e c., 
to knowingly v~te be fined not exceedin IY $25 000 · and every such director for, direct, atd, t:> l ' ' 
etc., ,In violation aO'ent manager or officer thereof who shall have lrnow-
ot th11 section. t::> ' 

ingly voted for or directed the act constituting such vio-
lation or who shall have aided or abetted in such viola­
tion shall be deemed guilty of a misdemeanor and shall 

Penalty. be fined not exceeding $3,000, or confined in jail not ex-
ceeding one year, or both, in the discretion of the court. 

e~~~~v[o J!~~ The effective date on and after which the provisions 
1• 1921· of section 10 of the Act entitled "An Act to supplement 

existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October fifteenth, 
nineteen hundred and fourteen, shall become and be 
effective is hereby deferred aud extended to January first~ 

E:rcept aa to nineteen hundred and twenty-one: Provided, That such 
corporation• or· , • • 
ganlzed at te r extenswn shall not apply m the case of any corporatiOn 
Jan. 12, 1918. • d f J lf h • t h d d d orgamze a ter anuary twe t , nme een un re an 

eighteen.12 

Sec. 11. JURISDICTION TO ENFORCE COl\IPLIANCE. 
COl\IPLAINTS, FINDINGS, A~O ORDERS. APPEALS. 
SERVICE." 

re~'!!!:~~~~~on.~~ SEo. 11. That authority to enforce compliance with 
plicable v eat e d sections two three seven and ei O'ht of this Act by the per-
ln-- ' , ' I:> 

Interstate Com· sons respectively subject thereto is hereby vested: in the 
merce Commi•· , • , 
aioo; Interstate Commerce CommiSSIOn where npphcable to 

Fedml Reserve common carriers in the Federal lleservo Board where ap-Board; and ' 

plicable to banks, banking associations and trust com-
eo::.~i!!ton:rr .. de punies, and in the Federal Trade Commission where ap­

plicable to all other character of commerce, to be exer­
cised as follows: 

b oC:~:U:~10t~.~: Whenever the commission or board vested with juris­
f~~~a~ •. ~~.bS. diction thereof shall have reason to believe that any 
!~.ir _:;~oi:!~; person is violating or has violated any of the provisions 
;:!~tn;ot~~e ro;_ of sections two, three, seven and eight of this Act, it shall 
;~~~~~t or de- issue and serve upon such person a complaint stating its 

charges in that respect, and containing a notice of a hear­
ing upon a day and at a place therein fixed at least thirty 
days after the service of said complaint. The person so 

11 Above paragraph, eec. 501 of the Transportation Act, Feb. 28, 1920, 
eh. 91, 41 Stat. 456 at 400. 

u On provisions of the Shipping Doard Act, Packers and Stockyards Act, 
1921, and Transportation Act, limiting the scope ot the Clayton .Act in 
certain cases, see aecond. third, nnd fourth parab'l'lPhll ot the footnote on 
pp. 1102-:103, 
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complained of shall have the right to appear at the place ResJ?ondent to , have nght to ap· 
and bme so fixed and show cause why an order should pear and show 
not be entered by the commission or board requiring such cause. etc. 
person to cease and desist from the violation of the law · 
so charged in said complaint. Any person may make ap- Interventi~n , . may be penmt· 
phcat10n, and upon good cause shown may be allowed ted to • good 
by the commission or board, to intervene and appear in cause. 
said proceeding by counsel or in person. The testimony tes'ff!~~;1Pt~ ~! 
in any such proceeding shall be reduced to writing and filed. 

fileu in the office of the commission or board. If upon 
such hearing the commission or board, as the case may be, 1 /t1 ~~e;!,ii1~: 
shall be of the opinion that any of the provisions of said ~~'keo~r~f::~ .~ 
sections have been or are beinll' violated it shall make a port stating fln_d· 

"' l • 1ngs, and to lB· 

report in writinll' in which it shall state its findinag aS to oue and serve Or· 
b b der to cease and 

the facts and shall issue and cause to be served on such desist on respond· ' ent. 
person nn order requiring such person to cease and desist 
from such violations, and divest itself of the stock held 
or rid itself of the directors chosen contrary to the pro­
visions of sections seven and eight of this Act, if any 
there be, in the manner and within the time fixed by said 
order. Until a transcript of the record in such hearing bof:dm:~10~0~~ 
shall have been filed in a circuit court of appeals of the !1Y or set asi~e 1ts order unhl 
TJnited States, as hereinafter provided, the commission ~~~t'fl{~t 1~1 cl~: 
or board may at any time upon such notice and in such cuit court ot Ap· 

' peals. 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or issued 
by it· under this section. 

If such person fails or neglects to obey such order of ob!~~:~; ~~t df~; 
the commission or board while the same is in effect theo~der, conuni•· 

l uo n or board 
commission or board may apply to the circuit court of m~y apply toCir· 

CUlt Court of Ap· 
appeals of the United States, within any circuit where~~~:~F'it~";~.'i~~: 
the violation complained of was or is being committed or :C~igt ~~· re~~~:l: 
where such person resides or carries on business, for the 
enforcement of its order, and shall certify and file with 
its application a transcript of the entire record in the 
proceeding, including all the testimony taken and the 
report and order of the commission or board. Upon such Ct

1
ourthto ca

1
use 

no ce t ereo to 
filinll' of the application and transcript the court shall be served on re-

b spondent ancl to 
cause notice thereof to be served upon such person and hat v edpower to en er ecree af. 
thereupon shall have J·urisdiction of the proceeding andtlrmlng, modify. In g, or setting 
of the question determined therein, and sha11 have power aside olrd~r ot , comm as1on or 
to make and enter upon the pleadings, testimony, and board. 
proceedings set forth in such transcript a decree affirm-
ing, modifying, or setting aside the order of the commis-
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Sec. 11. JURISDICTION TO ENFORCE COl\IPLIANCE. 
COl\IPLAINTS, FINDINGS, AND ORDERS. APPEALS. 
SERVI CE-Contlnued. 

c 0 ~~! 1! ~~: ~! sion or board. The findings of the commission or board 
board conclusive as to the facts if supported by testimony shall be con-
If supported by ' ' 
testimony. elusive. If either party shall apply to the court for leave 
.lJ'}~~~~iV0:if~ to adduce additional evidence, and shall show to the sat­
de.nce may be per· is faction of the court that such additional evidence is 
mtttcd on appli· 
cation, and show- material and that there were reasonable grounds for the 
fng of reo~~~onable 
N~~utg :d' d ~~~~failure to adduce such evidence in the proceeding before 
theretofore. the commission or board, the court may order such addi-

tional evidence to be taken before the commission or 
board and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 

bo~rodm~~~~~ .. ~! seem proper. The commission or board may modify its 
new or modified fin din rrs as to the facts or make new findings by reason 
flndln~ts bl rea· t:> ' ' 
100 tbereo • of the additional evidence so taken, and it shall file such 

modified or new findings, which, if supported by testi­
mony, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of its original 

de!..~~~gJ'!ct~~ order, with the return of such additional evidence. 'The 
review upon cer· J"udmnent and decree of the court shall be final except 
tiorari, but other- 1:> ' 

wi•e flnal. that the same shall be subject to review by the Supreme 
Court upon certiorari as provided in section two hundred 
and forty of the Judicial Code. 

Petition by re- Any party required by such order of the commission or 
IJlOndent to re-

~e~:e "anc:l'dJ!.s1.\~ board to cease and desist from a violation charged may 
obtain a review of such order in said circuit court of ap­
peals by filing in the court a written petition praying that 
the order of the commission or board be set aside. A 

To be se"ed on copy of such petition shall be forthwith served upon 'the 
g~~~J""~'h"1 c0~ commission or board, and thereupon the commission or 
~~e~c;~nn t3 c6f; board forthwith shall certify and file in the court a 
!~dni~rilhte 0:0~~: transcript of the record as hereinbefore provided. Upon 

the filing of the transcript the court shall have the same 
a,~~~~p~~~Y! jurisdiction to affirm, set aside, or modify the order of the 
:_r:;~:· b~ •gg~: commission or board as in the case of an application by 
:~.i·~~~~~!~:,•;.~ the commission or board for the enforcement of its order, 
f~ :~··~;~~~~~~ and the findings of the commission or board as to the 
conchatve. facts, if supported by testimony, shall in like manner be 

conclusive. 
Jurl~<Hdion or The jurisdiction of the circuit court of appeals of the 

~~~~~Appeal• United States to enforce, set aside, or modify orders of 
the commission or board shall be exclusive. 
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Such proceedin!!S in the circuit court of appeals shall Proceedings to 
0 have precedence 

be given precedence over other cases pendinrr therein and over other ca8C8, 
o ' and to be expe-

shall be in every way expedited. No order of the com- dited. 

mission or board or the J'ud(J'ment of the court to enforce Liabilityunder 
1::> ant1truot acta not 

the same shall in any wise relieve or absolve any person affected. 

from any liability under the antitrust Acts.14 

Complaints, orders, :mel other processes of the commis- m ~~":{":~!,cor; 
sion or board under this section may be served by any- ~~~i~~.~~~d';'~: 
one duly authorized by the commission or board, either:.~~ •. other proc­

(a) by delivering a copy thereof to the person to be Personal; or 

served, or to a member of the partnership to be serveJ, 
or to the president, secretary, or other executive officer 
or a director of the corporation to be served; or (b) by 

1
At office or 

• • • p a c e of busl-
lea vmg a copy thereof at the prmc1pal office or place of ness; or 

business of such person; or (c) by registering and mail- ~{ registered 

ing a copy thereof addressed to such person at his princi- ma
1 

• 

pal office or place of business. The verified return by the Verified re~urn 
of person servmg, 

person so serving said complaint, order, or other process atllnd return postt-
o ce recelp , 

setting forth the manner of said service shall be proof proof of aerv1ce. 

of the same, and the return post-office receipt for said 
complaint, order, or other process registered and mailed 
ns aforesaid shall be proof of the service of the same. 

See. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST 
LAWS. SERVICE OF PROCESS. 

SEc. 12. That any suit, action, or proceeding under the Proc~dlngmay 
, , , be Instituted or 

antitrust laWS 14 fill'RlllSt a COrporatiOn may be brOUO'ht process served lu 

I 
, h , d~ , l d' , 1::>, district o! which IlOt on y lll t e JU !Cia rstr1ct whereof it is an inhabit- corporation an 

• • I nbabltant or 
ant, but also in any district wherein it may be found or wbhefreved.r It lllR1 

t b
, d . eoun 

ransacts usmess ; an all process m such cases may be 
served in the district of which it is an inhabitant, or 
wherever it may be found. · 

See. 13. SUllP<ENAS FOR WITNESSES IN PROCEEDINGS 
ny OR ON llETIALF OF TTIE UNITED STATES UNDER 
ANTITRUST LAWS. 

SEc. i3. That in any suit, action, or proceeding brought 
by or on behalf of the United States subprenas for wit­
nesses who are required to attend a court of the United 
States in any judicial district in any case, civil or crimi-

"For text ot Sherman Act, seu footnote on pp. 1503-505. For Antitrust 
Acts u ennmerat~>d in Clllyton Act, see first paragraph thereof on pp. 
MZ-:io4. 

• 
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Sec.13. SUBPffiNAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUST LA WS-Contlnued. 

a Ma~st~~. 1:;;,~ nal, arising under the antitrust laws 14 may run into any 
P"l

1
r1mtntion otother district: Provided, That in civil cases no writ of tr a eour neces .. 

aaifry l~t civil cl~- subpoona shall issue for witnesses livin.!! out of the dis-Wl ness 1vea ~ 

out or dtstricttrict in which the court is held at a greater distance than a n d more than 
lOOmileadistant. one hundred miles from the place of holding the same 

without the permission of the trial court being first had 
upon proper application and cause shown. ' 

Sec. 14. VIOLATION BY CORPORATION OF PENAL 
PROVISIONS OF ANTITRUST LAWS .. 

th.Pteoi'1:d~vfJ~~ ·SEc. 14. That whenever a corporation shall violate any 
~~r~ir.~rs, om- of the penal provisions of the antitrust la ws/5 such viola­

tion shall be deemed to be also that of the individual di­
rectors, officers, or agents of such corporation who shall 
have author]zed, ordered, or done any of the acts consti-

A misdemeanor. tl1ting in whole or in part such violation, and such viola­
Penalty, finetion shall be deemed a misdemeanor, and upon conviction 

~~ ~'::fb:•onment, therefor of any such director, officer, or agent he shall be 
punished by a fine of not exceeding $5,000 or by impris­
onment for not exceeding one year, or by both, in the dis­
cretion of the court. 

Sec. 15. JURISDICTION OF UNITED STATES DISTRICT 
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF 
THIS ACT. 

SEc. 15. That the several district courts of the United 
States are hereby invested with jurisdiction to prevent 
and restrain violations of this Act, and it shall be the 

District attor- d f th 1 d' • t £ h U ' d S neyo, under dl· uty 0 6 Severa lStflC attorneys 0 t e mtc tates, 
rection of Attor- • h • t' d' • t d th d' ' f h ney General, to In t eir respec IVe lStriC s, Un er e 1rect10n 0 t e 
Institute proceed· A G J t . 't d' . . 
tnga. ttorney enera , o mstl ute procee mgs m eqmty to 
ma~ r ~.ct; d~!; prevent and restrain such violations. Such proceedings 
~~ npeu:~~rh ·t~;may be by way of petition setting forth the case and pray­
case,retc. ing that such violation shall be enjoined or otherwise pro-

After due no- hibited. When the parties complained of shall have been 
tlce, Court to d J 'fi d f h ' • h 1 11 d proceed to hear- u y not! e o sue pebtwn, t e court s 1a procee · , as 
ing and determl· b J h , d d , , h nation •• aoon u soon as may e, to t 1e earmg an etermmatwn of t e 
m;;e::rnr pet!- case; and pending such petition, and before final decree, 
tlon fn•tttuungthe court may at any time make such temporary restrain­
proceeding Court 
may make tern· ing order or prohibition as shall be deemed J'ust in the 
~rary restrain· 
hl~~~~~r or pro· premises. 'Whenever it shall appear to the court before 

which any such proceeding may be pending that the ends 

JO For text of Sherman Act, see footnote on pp. 503-50:i. For Antitrust 
Acts 1111 rnnmcrott>d In Clayton Act, at>e first paragraph thereof on p(l, 
1>02-504. 

.. 
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of justice require that other parties should be brought {)ourt may sum-
mon other par· 

before the court, the court may cause them to be sum- ties. 

moned whether they reside in the district in which the 
court is held or not, and subpamas to that end' may be 
served in any district by the marshal thereof. 

' Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED 
LOSS BY VIOLATION OF ANTITRUST LAWS. 

SEc. 16. That any person, firm, corporation, or associa- pc~fn~ ;r~~ ~~~ 
tion shall be entitled to sue for and have inJ'unctive relief o.n same c~ndi· ' twns and prmd-
in any court of the United States havinO' J'urisdiction f.1es ~· other in-o bunctlve relief 

over the parties, against threatened loss or damage by a e~uff;rat::-~~~.f 
violation of the antitrust lawsr including sections two, ~h~e~\en:~ntc~i1 i 
three seven and ei O'ht of this Act when and under the c au 1 e loss or 

, 0 ' damage. 
same condit~ons and principles as injunctive relief against 
threatened conduct that will cause loss or damage is 
granted by courts of equity, under the rules governing 
such proceedinn-s and upon fhe execution of proper bond Pre)lm!nary i.n· 0 ' junction may IS· 
against damages for an injunction improvidently granted ~~~dup:~d P:hJ'!~ 
and a showing that the danger of irreparable loss or dam- lng. 

age is immediate, a preliminary injunction may issue: 
Provided, That nothing herein contained shall be con- staBtut aluntted 

• • es~~ 
strue'd to entitle any person, firm, corporatwn, or associ- •tui e felo

1
r 

1 
iniunc-

• • • , , • . ve r e against 
ahon, except the Umted States, to brm!! smt m eqmty for cob"\ffiOtnt carrier 
• ~ au Jec o Act to 
InJ'unctive relief against any common carrier subJ' ect to Regulate com-

the provisions of the Act to regulate commerce approved 
February fourth, eighteen hundred and eighty-seven, in 
respect of any matter subject to the regulation, supervi­
sion, or other jurisdiction of the Interstate Commerce 
Commission. 

Sec. 17. PRELI.l\UNARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS. 

merce. 

· SEc. 17. That no preliminary injunction shall be issued No preliminary 
• • • injunction wltb· 

Without nobce to the oppos1te party. out notice. 

No temporary restraining order shall be granted with- No. t.emporary 
• tefitramtng o1·der 

out notice to the opposite party unless 1t shall clearly In a~sence of a 
, • 1how~ng of 1m-

appear from specific facts shown by affidavit or by the mediate and lr-
• , • reparAble Injury 

verified bill that immediate and Irreparable InJury, loss, or loss. • 

or damage will result to the applicant before notice can 
be served and a hearin!! had thereon. Every such tern- .,. T•1"\Porarrdr&-

,._, ""ra mng or er, 
porary restraining order shall be indorsed with the date tho ohow

1 1
date adnd our o ssue, e.-

and hour oi issuance, shall be forthwith filed in the line Injury, eto. 

clerk's office and entereu of record, shall define the in-
10 For text ot Sherman Act, see footnote on pp. 503-505, For Antitrust 

Acta as enumerated In Clayton Act, see first paragraph thereof on pp. 
502-504, 
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Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS-Continued. 

jury and state why it is irreparable and why the order 
was granted without notice, and shall by its terms expire 
within such time after entry, not to exceed ten days, as 
the court or judge may fix, unless within the time so fixed 
the order is extended for a like period for good cause 
shown, and the reasons for such extension shall be entered 

tile~ r~~~~:. D~ of record. In case a temporary restraining order shall 
f~~~~ti~~l&r{0 1~; be granted without notice in the contingency specified, 
~f1"._!~d P~~1bt! the matter of the issuance of a preliminary injunction 
momeot. . shall be set down for a hearing at the earliest possible 

time and shall take precedence of all matters except older 
matters of the same character; and when the same comes 
up for hearing the party obtaining the temporary re­
straining order shall proceed with the application for a 
preliminary injunction, and if he does not do so the court 
shall dissolve the temporary restraining order. Upon 

Opposite p~rty two days' notice to the party obtainin!r such temporary may move d1sso- o...J 

lutlo.n or modi- restraining order the opposite party may appear and 
flcat10n on two 
dayll' notice. move the dissolution or modification of the order, and in 

that everit the court or judge shall proceed to hear and 
determine the motion as expeditiously as the ends of jus­
tice may require. 

dl~~~ 2J!d~f ~! Section two hundred !lnd sixty-three of an Act entitled 
pealed. "An Act to codify, revise, and amend the laws relating to 

the judiciary," approved March third, nineteen hundred 
nnd eleven, is hereby repealed. 

&1!:~ 2611 not Nothing in this section contained shall be deemed to 
alter, repeal, or amend section t.wo hundred and sixty­
six of an Act entitled "An Act to codify, revise, and 
amend the laws relating to the judiciary," approved 
March third, nineteen hundred and eleven. 

Sec, 18. NO RESTRAINING ORDER OR INTERLOCUTORY 
ORDER OF INJUNCTION WITHOUT GIVING SECURITY. 

,.1d~~~~t ::C.p~oe SEo. 18. That, except as otherwise p~ovided in section 
ot tbl• act. 16 of this Act, no restraining order or interlocutory order 

of injunction shall issue, except upon the giving of secur­
ity by the applicant in such sum as the court or judge 
may deem proper, conditioned upon the payment of such 
costs and damages as may be incurred or suffered by any 
party who may be found to have been wrongfully en· 
joined or restrained thereby. 



CLAYTON ACT. 

Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING 
ORDERS-REQUIREl\lENTS. 

521 

SEc. 19. That every order of injunction or restraining Must ••t forth 

order shall set forth the reasons for the issuance of the ~~~~na~ nb: 1.e: 
h 11 b 'fi . t d h ll ..1 'b . scribe acta to be same, s a e speC! c m erms, an s a ..,.escn e m rea- restrained. 

sonable detail, and not by reference to the bill of com-
plaint or other document, the act or acts sought to be 
restrained, and shall be binding only upon the parties to Binding only 

the suit, their officers, agents, servants, employees, and ~~~t~at~~itrea o~~ 
attorneys, or those in active concert or participating with cer .. etc. 

them, and who shall, by personal service or otherwise, 
have received actual notice of the same. 

Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE· 
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TERMS OR CONDITIONS OF EMPLOYMENT. 

SEc. 20. That no restraining order or injunction shall 
be granted by any court of the United States, or a judge 
or the judges thereof, in any case between an employer 
and employees, or between employers and employees, or 
between employees, or between persons employed and 
persons seeking employment, involving, or growing out 
of, a dispute concerning terms or conditions of employ-
ment, unless necessary to prevent irreparable injury to Not to Issue 

• ht f h k' h unleoa necet~~ary property, or to a property ng , o t e party ma mg t e to prevent trrep· 

application, for which injury there is no adequate remedy arable InJury. 

at law, and such property or property right must be· Threatened 

d 'b d , h , l . , -h I' , , property or prop· escn e Wit parbcu ar1ty ln t e app ICabon, wh1ch erty rights must 

b , , , d b J l' be described with must e m wntmg an sworn to y t 1e app 1eant or by partkularlty. 

his agent or attorney. 
And no such restrainin(J' order or injunction shall pro- Not to prohibit 

• • o • any person or per-
hlblt any person or persons whether smgly or in concert •ons from termi· 

' 'nat!ng any rela· 
from terminatinrr any relation of employment, or from tion of employ. 

1:> ment, recom· 
ceasing to perform any work or labor or from recom- mending others 

' by pe-aceful 
mending, advising, or persuading others by peaceful ~ean .. ao to do, . ~·~ means so to do; or from attendmg at any place where 
any such person or persons may lawfully be, for the pur­
pose of peacefully obtaining cir communicating informa­
tion, ·or from peacefully persuading any person to work 
or to abstain from working; or from ceasing to patronize 
or to employ any party to such dispute, or from recom­
mending, advising, or persuading others by peaceful and 
lawful means so to do; or from paying or giving to, or 
withholding from, any person engaged in such dispute, 
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Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE· 
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TERMS OR CONDITIONS OF EMPLOYMENT-Contd. 

any strike ben~fits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and 
for lawful purposes; or from doing any act or thing 
which might lawfully be done in the absence of such dis-

In t~~· P:~e:;:~ pute by any party thereto; nor shall any of the acts speci­
not to. be consid· fled in this paragraph be considered or held to be viola-ered V!Olatiolll of 
any law of th•tions of any law of the United States. 
United StateL 

Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT, 
PROCESS, ETC., OF ANY UNITED STATES DISTRICT 
COURT, OR ANY DISTRICT OF COLUl\IDIA COURT. 

SEa. 21. That any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or command 
of any district court of the United States or any court of 
the District of Columbia by doing any act or thing 
therein, or thereby forbidden to be done by him, if the 

If art done also act or thing so done by him be of such character as to con· a er!mfnal of· 
fenoe under law• stitute also a criminal offense under any statute of the of Unftl'd States 

~hfc~co~~ftte~~ United States, or under the laws of any State in which 
~:!d.~ ~g~tn!tr: the act was committed, shall be proceeded against for his 
~J:~narter pro- said contempt as hereinafter provided. 

Sec. 22. RULE TO SIIOW CAUSE OR ARREST. TRIAL. 
PENALTIES. 

SEc. 22. That whenever it shall be maJe to appear to 
any district court or judge thereof, or to any judge 
therein sitting, by the return of a proper officer on lawful 
process, or upon the affidavit of some credible person, or 
by information filed by any district attorney, that there 
is reasonable ground to believe that any person has been 

ma~1.':u:r.Jl~df~ guilty of such contempt, the court or judge thereof, or 
•how cauoehawhyd any judge therein sitting, may issue a rule requirinrr the perao n c rge ~ 

~~~t!'b~ not be said person so charged to show cause upon a day certain 
why he should not be punished therefor, whj.ch rule, to­
gether with a copy of the affidavit or information, shall 
be served upon the person charged, with sufficient prompt­
ness to enable him to prepare for and make return to the 
order at the time fixed therein. If upon or by such re· 

co~t~~P~f~!~uet turn, in the judgment of the court, the alleged contempt 
flc!entty purged be not sufficiently purged a trial shall be directed at a 
b7 rJturn. · ' · 

time and place fixed by the court: Provided, however, 
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That if the accused, being a natural person, fail or refuse Fa
1
ilure of nat-• u r& person to 

to make return to the rule to show cause, an attachment make return. At· . . tachment agalnat 
may issue agamst Ius person to compel an answer, and in peraon. 
case of his continued failure or refusal, or if for any 
reason it be impracticable to dispose of the matter on the 
return day, he may be required to give reasonable bail 
for his attendance at the trial and his submission to the 
final judgment of the court. 'Vhere the accused is a body 11 body corpo-. . rate, attachment 
corporate, an attachment for the sequestration of ItS for sequestration 

b . d 'k f l f .1 or it• property. property may e Issue upon h e re usa or ai ure to 
answer. . 

In all cases within the purview of this Act such trial b Trial may be y court or, up-
may be by the court, or, upon demand of the accused, by on deman~ of ac-

. , . l h . l cused, by Jlll7• a Jury; m wluch atter event t e court may 1m pane a 
jury from the jurors then in attendance, or tho court or 

·the judge thereof in chambers may cause a sufficient num-
ber of jurors to be selected and summoned, as provided by 
law, to attend at the time and place of trial, at which time 
a jury shall be selected and impaneled as upon a trial for Trtal to con-. , form to pract1ce 
IDisdeameanor; and such tnal shall conform, as near asin criminal casee 

b 
, , . , prosecuted by In· 

may e, to the practice m cr1mmal cases prosecuted by dictment.or upon 
' d' • f • Information. m ICtmcnt or upon m ormatwn. 
If the accused be found guilty, judgment shall be en-

tered accordingly, prescribing the punishment, either by PcnaJ~y. 1 J n • 

fi , , b h , h d' , or lmpnsonment, ne or Imprisonment, or ot , lll i e lSCretlOn of the or both. 
court. Such fine shall be paid to the United States or to Floe paid to 
th , , , United Statca or 

e COmp}amant Or other party lllJUred by the act con- complainant or 
t
, , , other party In· 

s 1tutmg the contempt, or may, where more than one IS so Jured. If ac-

d , , , c u 1 e d natural 
amaged, be diVIded or apportwned among them as the person, fine to , , , United Stat<'ll not 

court may dtrect, but m no case shall the fine to be paid to ezceed ,1,ooo. 
to the United States exceed, in case the accused is a 
natural person, the sum of $1,000, nor shall such impris-
onment exceed the term of six: months: Provided, That in 
any case the court or a judge thereof may, for good cause court or judge 
sh b ffid 't f t k . t b f may dispense own, y a a VI or proo a en m open cour or e ore with rule and !11-

s h ' d d fil d • h h • th d' 1 u e attachment uc JU go an 1 e w1t t e papers m e case, 1spense tor &rTest. 

'With the rule to show cause, and may issue an attachment 
for the arrest of the person charged with contempt; in 
which event such person, when arrested, shall be brought Accused to be 

b , b r o u g. b t before 
efore such court or a J'Ud"e thereof without unnecessary judge p_romrtty 

d "' , , and adm1tted to 
elay and shall be admitted to ba1l m a r~asonable penalty bail. Proceed-

f , , i n g 1 theJ"eafter 
or h1S appearance to answer to the charge or for trial for same as if rule 

tl d. h ll b h bad loaued, le contempt; and thereafter the procee mgs s a e t e 
same as provided herein in case the rule had issued in the 
first instance. 
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Sec. 23. EVIDENCE. APPEALS. . 
Evidence may SEc. 23. That the evidence taken upon the trial of any 

be pTeserve<l by d b db b'll f t' bill o! exceptions. pt'rsons SO aCCUSe may e preserve y 1 0 excep 10ns, 

I 
Judgment re- and any judgment of conviction may be reviewed upon 

v ewable up o n , , 
writ o! error. wnt of error in all respects as now provided by law ln 

criminaJ cases, and may be affirmed, reversed, or modified 
f?rantlngotas justice may require. Upon the granting of such writ 

writ to stay exe- , , 
cution, and of error, executiOn of Judgment shall be stayed, and the 

dmA~cuedsed t~-~· accused, if thereby sentenced to imprisonment, shall be 
a Itt to ...... ' d b 1 ' h b b adm1tte to ai m sue reasona le sum as may e re-

quired by the court, or by any justice, or any judge of 
any district court of the United States or any court of 
the District of Columbia. 

Sec. 24. CASES OF CONTEl\IPT NOT SPECIFICALLY EM­
BRACED IN SEC. 21 NOT AFFECTED. 

Committed In SEc. 24. That nothing herein contained shall be con-or near presence . . 
o! court, or strued to relate to contempts committed Ill the presence 

In disobedience of the court, or so near thereto as to obstruct the adminis-
or any lawful . f . . · d • d' writ or processtration o JUStice, nor to contempts committe m IS· In suit or action . , 
by or tn behalf obedience of any lawful wr1t, process. order, rule, decree, 
of United States, d d • · · • b h or comman entere m any smt or action roug t or 

And other cases prosecuted in the name of, or on behalf of, the United 
110t in sec. 21· 

Puniabed InStates, but the same, and all other cases of contempt not 
~~~!~ilr~~ us~~~ specifically embraced within section twenty-one of this 
!~ui~;~ and In Act, may be punished in confornlity to the usages at law 

and in equity now prevailing. 
Sec, 25. PROCEEDINGS FOR CONTEMPT. LIMITATIONS. 

Mu•t be lost!· SEc, 25. That no proceeding for contempt shall be in-
toted within one . d . l b . h' year. strtute agamst any person un ess egun wit In one year 
cri~n';~ P~~:ec~ from the date of the act coropla~e~ of; nor sh~ll any 
uon. suclr proceeding be a bar to any cnmmal prosecution for 

edP@
1
ndlng P r 0

1
• the same act or acts; but nothing herein contained shall 

ce D&"l not a· 
tected. affect any proceedings in contempt pending at the time 

of the passage of this Act. 
Sec. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC., 

NOT TO IMPAIR REMAINDER OF ACT. 

SEc. 26. If any clause, sentence, paragraph, or part of 
this Act shall, for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, such judgment 

But to be eon. shall not affect, impair, or invalidate the remainder 
::ne;!n;~ e~~u.U: thereof, but shall be confined in its operation to the clause, 
rectlr involved. sentence, paragraph, or part thereof directly involved in 

the controversy in which such judgment shall have been 
rendered. 

Approved, October 15, 1914. 
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[Approved Apr. 10, 1918,] 

[PunLic-No. 126-65TH C_9NGREss.] 

[H. R. 2316.] 

.AN ACT To promote export trade, and tor other purposes. 

Sec. 1. DEFINITIONS. 

Be it enacted by the Senate and Ilouse of Representa­
tives of the United States of America in Congress as-
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sembled, That the words" export trade" wherever used in "Export trade." 

this Act mean solely trade or commerce in goods, wares, 
or merchandise exported, or in the course of being ex-
ported from the United States or any Territory thereof 
to any foreign nation; but the words "export trade" shall 
not be deemed to include the production, manufacture, or 
selling for consumption or for resale, within the United 
States or any Territory thereof, of such goods, wares, or 
merchandise, or any act in the course of such production, 
manufacture, or selling for consumption or for resale. 

That the words "trude within the United States" "Trade within 

h d • th' A • t h e U nit e d w erever usc Ill 1s ct mean traae or commerce among states." 

the several States or in any Territory of the United 
States, or in the District of Columbia, or between any 
such Territory and another, or between any such Terri-
tory or Territories and any State or States or the District 
of Columbia, or between the District of Columbia and any 
State or States. 

That the word "Association" wherever used in this "AIIaoclatlon." 

Act means any corporation or combination, by contract 
or otherwise, of two or more persons, partnerships, or 
corporations. 

Sec. 2. ASSOCIATION l~OR OR AGREEMENT OR ACT 
1\IADE OR DONE IN COURSE OF EXPORT TRADE-STATUS 
liNDER SHERl\IAN ANTITRUST LAW. 

SEc. 2. That nothing contained in the Act entitled "An All80cfation not 
filegaf If organ· 

Act to protect trade and commerce against unlawful re- fzed tor and en· gaged In export 
straints and monopolies," approved July second, eighteen trade ~alely. 
hundred and ninety,2 shall be construed as declaring to 
be illegal an association entered into for the sole purpose 
of engaging in export trade and actually engaged solely in 

• 
1 With the exceptiCID of a reference thereto In the case ot United Btate1 

v. United States Steel Corpora.t>£oqr,, 251 U: S. 417 at 4113, a.nd In E:c Parte 
famar, 274 l<'ed. 160 at 171, this a.ct appoors u yet neither to have been 
nvoivoo In nor referred to in a.ny t·eported case. 

• For text of She-nnan Act, see footnote on pp, 503-505. 
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Sec. 2. ASSOCIATION FOR OR AGREEl\lENT OR ACT 
1\IADE OR UONE IN COURSE OF EXPORT TRADE­
STATUS UNDER SHERMAN ANTITRUST LAW-Continued. 

110~0~c~~ITm~~~ such export trade, or an agreement made or act done in 
in rest~• 1 !'t of the course of export trade by such association provided trade wtthtn the ' 
United States, or SUCh association agreement or act is not in restraint OI 
of the export . ' ' 
trad~ of any d'!· trade within the United States and is not in restraint of 
rnest1c competl· ' 
tor, and the export trade of any domestic competitor of such as-

If such assoc!a- scciation: And provided further That such association 
tlon does not ' 
artiflc!auy or in· does not either in the United States or elsewhere enter 
tentlonally en- ' ' 
ha!Jce or depress into any agreement understandinO' or conspiracy or do 
pr1ces of, or sub· ' b' ' 
stantial,IY Jessen any act which artificially or intentionally enhances or de-competition, or 
restrain .t~ade in presses prices within the United States of commodities comrnodthes of . 
ciua exported. of the class exported by such association, or which sub-

stantially lessens competition within the United States 
or otherwise restrains trade therein. 

Sec. 3. ACQUISITION BYEXPORTTRADECORPORATION 
OF STOCK OR CAPITAL OF OTHER CORPORATION. 

SEc. 3. That nothing contained in section seven of the 
Act entitled" An Act to supplement existing laws against 

lawful under unlawful restraints and monopolies, and for other pur-
~Q~nAclm~ • 
1e .. etl'ect may be poses," approved October fifteenth, nmeteen hundred 
to restrain trade • • • 
or •ubstantially and fourteen,8 shall be construed to forbid the acqmsi-
Iessen competition , , , 
w 1 thIn United bon or ownership by any corporatiOn of the whole or any 
States. f l h . f . part o the stoc .: or ot er capital o any corporatiOn 

organized solely for the purpose of engaging in export 
trade, and actually engaged solely in such export trade, 
unless the effect of such acquisition or ownership may be 
to restrain trade or substantially lessen competition 
within the United States. 

Sec, 4. FEDERAL TRADE Co:\Il\IISSION ACT EXTENDED 
TO EXPORT TRADE COMPETITORS. 

SEc. 4. That the prohibition against "unfair methods 
of competition" and the remedies provided for enforcing 
said prohibition contained in the Act entitled "An Act to 
create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 
twenty-sixth, nineteen hundred and fourteen,' shall be 
construed as e:dending to unfair methods of competition 
used in export trade against competitors engaged in ex-

1 See unte, p. li02 et seq. 
'See ante, p. 489 et seq. 
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port trade, even though the acts constituting such unfair E" e n though , • , , , acta Involved 
methods are done without the terr1tonal JUrisdiction of d!Jne.withou~ t~r-. r1tonal junodJc· 
the Umted States. t I 0 n of United States. 

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA­
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE TO 
COl\IPLY. DUTIES AND POWERS OF COMMISSION. 

SEc. 5. That every association now engaged solely in Exp~rt.trade 
• . • a 1 a o ciabonJ or 

export trade, Wlthm SIXty days after the passaO'e of this corporationa to 
I:> file statement with 

Act, and every association entered into hereafter which Feder'!! Trade , , , ComnnBBionshow· 
engages solely in export trade, w1thm thirty days after lng location of 
• • offll:es, names, and 
1ts creatwn, shall file with the Federal Trade Commis- addres•eo or om-

• . . . c era , etc., and 
SlOll a verified Wfl tten statement settmg forth the }oca- also . artl~lea of 

, • incorporation or 
bon of Its offices or places of business. and the names and C?ntract of aS&o-. . ~~-addresses of all Its officers and of all Its stockholders or 
members, and if a corporation, a copy of its certificate 
or articles of incorporation and by-laws, and if un­
incorporated, a copy of its articles or contract of 
association, and on the first day of January of each 
year thereafter it shall make a like statement of the 
location of its offices or places of business and the names 
and addresses of all its officers and of all its stockholders 
or members and of all amendments to and changes in its 
articles or certificate of incorporation or in its articles or 
contract of association. It shall also furnish to the com- To tur!'l•h aloa , Information aa ta 
nussion such information as the commission may requirebor,a.nlzatlon, uo1 ness, etc. 
as to its organization, business, oonduct, practices, man-
agement, and relation to other associations, corporations, 
partnerships, and individuals. Any association which 
shall fail so to do shall not have the benefit of the pro- Penaltleo, lou of benefit of aeca. 
v-isions of section two and section three of this Act, and II and s, and fine. 
it shall also forfeit to the United States the sum of $100 
for each and every day of the continuance of such failura, 
which forfeiture shall be payable into the Treasury of the 
United States, and shall be recoverable in a civil suit in 
the name of the United States brought in the district 
where the association has its principal office, or in any 
district in which it shall do business It shall be the District attor-. ney1 to prosecute 
duty of the various district attorneys, under the direction :~:fei~':.~~·•T ot 

of the Attorney General of the United States, to prose-
cute for the recovery of the forfeiture. The costs and 
expenses of such prosecution shall be paid out of the ap-
propriation for the expenses of the courts of the United 
States. 

SOO·H•-24-YOI. 5-35 
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Federal Trade 
Oom m isslon to 

See. 5."0BLIGATIONS OF EXPORT TRADE ASSOCIA· 
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE 
TO COMPLY. DUTIES AND POWERS OF COMl\HSSION­
Contlnued. 

Whenever the Federal Trade Commission shall have 
t n ve • tigate re· reason to believe that an association or any agreement atraint of trade, . 
•.rtificial or inten- made or act done by such association is in restraint of ttonal enhance-
ment or ~epres- trade within the United States or in restraint of the ex-•lon of p11ces or 
•u~stantial less- port trade of any domestic competitor of such association 
em ng of eompe- ' 
tition by aSBocia· or that an association either in the United States or else­tlon. 

where has entered into any agreement, understanding, or 
conspiracy, or ctone any act which artificially or inten­
tionally enhances or depresses prices within the United 
States of commodities of the class exported by such asso­
ciation, or which substantially lessens competition within 
the United States or otherwise restrains trade therein, it 
shall summon such association, its officers, and agents to 
appear before it, and thereafter conduct an investigation 

Yay recom-' t th II d · 1 t' f 1 U · t' t' mend readjuot· In 0 e a ege VlO a lOllS 0 aw. pon· 1nves 1ga 10n, 
~~i':u~'!. caoe or if it shall conclude that the law has been violated, it may 

make to such association recommendations for the read­
justment of its business, in order that it may thereafter 
maintain its organization and mangement and conduct its 

tni.o .~~e~e!"~: business in accordance with law. If such association fails 
~\~~r~:i 18.nn~r~Yto comply with the recommendations of the Federal Trade 
11 a""ociatlon 1&:ii• Commission said commission shall refer its findings and to comply With I 

recommendation. recommendations to the Attorney General of the United 
States for such action thereon as he may deem proper. 

rtv~:~.~~·;~~~ For the purpose of enforcing these provisions the Fed-
era •• under •·ed· 1 T d C ' ' h 11 h 11 th f r eral Trade com- era ra e ommissron s a ave a e powers, so a 
miulon Act 10 1' 'bl ' 't ' "A A t t t F d 1 tar •• applicable. as app 1ca e, giVen 1 m n c o crea e a e era 

Trade Commission, to define its powers and duties, and 
for other purposes." 1 

Approved, AprillO, 1918. 

• See ante, p. 489 et &eq. 
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APPENDIX II. 

DECISIONS OF THE COURTS IN CASES INSTI· 
TUTED AGAINST OR BY THE COMMISSION.' 

ALUMINUM CO. OF AMERICA v. FEDERAL 
TRADE COMMISSION.1 

{Circuit Court of Appeals, Third Circuit, June 1, 1922. 
Rehearing denied November 22, 1922.) 

No. 2721. 

1. MoNoPoLIEs KEY No. 20--EFFECT oF CoNVEYANCE OF BusiNESS 
TO ANOTHER CORPORATION, IN WHICH CO~lPETITOR PURCHASED 
STOCK, TO DE CoNSIDERED WITH REFERENCE TO TENDENCY TO 
CREATE MoNOPOLY. 

Under Clayton Act, Par. 7 ( Comp. St. Par. 8835g), relative 
to the purchase by a corporation engage<;! in commerce of stock 
in another corporation so engaged, where, by agreement be­
tween the C Company and the A Company, a third corporation 
was organized to take over part of the business of the C Com­
pany, and the A Company purchased stock therein, though lt 
was not the corporation engaged In lntet·state commerce In 
which stock was acquired, the effect of the transaction with 
reference to Its tendency to create a monopoly, as well as its 
tendency to lessen competition, must be considered. 

2. MoNoPoLIEs KEY No. 20--STATUTE NOT DIRECTED To AcQUISI· 
TION OF SroCK IN ONE CORPORATION BY ANOTHER, BUT TO 
EFFECT ON COMMERCE. 

Clayton Act, Par. 7 (Comp. St. Par. 8835g), forbldcUng a 
corporation engaged ln commerce to acquire stock In another 

'The period covered coincides with that of this volume, namely, 1\Iay 
22, 1022, to Feb. 13, 1023. During this period, however, In addition to 
the opinions and decisions herewith reprinted, the Supreme Court of the 
DIRtrtct of Columbia handed down a written opinion as of Jan. 30, 1923, 
In the case of the Maynard Coal Co. v. Federal Trade Commission, sus­
taining a motion of the company to strike out the Commission's amended 
answer upon the ground that It raised no defense. This opinion will be 
reprinted together with the court's final decree In the case (the Commls· 
Ilion having elected to stand upon Its answer) as of Mar. 6, 1023, the 
date of said decree. (For a statement by tbe court of the facts In tbl1 
PrOC.!eding, pending on appeal as of this writing before the Court of Ap· 
P8Bl1 for the District of Columbia, In which the Commission was enjelned 
from requiring certain reports required by It, see opinion handed down 
Apr. 19, 1020, ln connection with the granting of a preliminary Injunc­
tion, reported In 3 F. T. C. at p. 11:15 et seq.). It l!hould also be noted 
that !hlrlna- the period referred to the Supreme Court on June :1, 1922, 
denied a petition by the Dcechnut Co. for a rehearing In the case of Fed· 
era) Trade Commission v. Beech-Nut Packing Co., 2:17 U. B. 441 (see 
Opinion also reported In 4 F. T. C. at p, 583 et seq.). 

1 Petition of the Aluminum Co. tor a rehearing or modltlcatlon of the 
court'a order, denied Nov. 22, 1922. l'etltlon by the company for writ of 
certiorari denied by the Supreme Court oD Feb. 26, 1923, 261 11. S. 616 
(43 Sup, Ct. 862). 

629 . 
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corporation so engaged, where the etfect Is substantially to 1 

lessen cvmpetltlon, to restrain commerce, or tend to create a 
monopoly, Is not directed to the mere acquisition of stock of 
one corporlltion by another, but to the effect of such acquisition 
on commerce. 

3. MONOPOLIES KEY No. 20-COMPETITION EXISTS BETWEEN CORPo­

liATIONS IN SAME BUSINESS, THOUGH THERE IS A "SELLERS' 

MARKET." 

Within Clayton Act, Par. 7 (Comp. St. Par. 883rig), relative 
to the purchase by a corporation of l'ltock In another corporation 
having the effect of substantially lessening competition, com­
petition exists between corporations selling the same class of 
goods, though there Is a "sellers' market," or condition of affairs 
under which sellers do not have to compete for trade, but where 
the trade competes for the sellers' products. 

4. MONOPOLIES KEY No. 20.-COMPETITION HEI.n LESSENED WHEN 

ONLY CoMPETITOR IN CERTAIN Goons AND ONE OF Two CoM­

PETITORS IN OTHERS ELIMINATED. 

Competition was substantially lessened, within Clayton Act, 
Par. '7 ( Comp. St. Par. 8835g), by a stock acquisition which 
eilmlnated from the sheet aluminum trade a company's only 
competitor In the manufacture and sale of wide sheets, and one 
of Its only two competitors In the manufacture of sheets of any 
width. 

ti. MoNOPOLIEs KEY No. 20.-Lr.ssENINQ oF CoMPF.TITTON WITH 

CORPORATION OTHER THAN ONE WHOSE STOOK W.\S AcQUJRm 

HELD TO liAVE EVIDENTIAL BEARING. 

Where, by agreement between the A Compuny and the C 
Company, a thir<l company, In which the A Company acquired 
l!tock. was organized to take over tmrt of the C Company's 
business, though the stock acquired was not that of the C 
Company, the lessening of competition with the C Company 
had an evidential bearing on the question whether the trans­
action tended to create a monopoly, within Clayton Act, Pur. 
7 (Comp. St. Par. 8835g). 

6. 1\loNoPoi.IES KEY No. :!0--liiAY BE CREATEI'l BY STocK AcQUISI­

TION NOT Lf:Sl'iENING COMPETITION WITH COitPORATION WHOS¥.: 

STOCK IS ACQ'l'IRED. 

A "monopoly " can l>e created, '"!thin Clayton Act, Par. 7 
(Comp. St. Par. 883:-ig), by acquisition of stock In another 
corporation, when the et'fect Is not to Ies~~;en competition with 
such corporation, It its f'l'fect Is to end competition existing else­
Where. 

7. 1\IoNOPOLIES KEY No. 20--ConPORATION WHOSE STOCK WAS run· 

CHASED IIEt.D "ENOAUED lN CoMMEnCE," AND POTENTV..LLY 

ENGAGED IN CoMPETITION WITH PvRcHASER. 

Wbere tbe A Company nnd tbe C Compnny, a competitor, 
agreed that a third company, In which the A Company was to 
acquire stock, should l>e organized nnd purchase the aluminum 
rolling mill and rolllug mill business of the C Company," and 
tbe new company paid for such business from the proceeds or 
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monthly culls ou the other companies' stock subscriptious 
during a period when it was operating the newly acquired plant, 
it was "engaged in commerce," and potentially engaged in com· 
petition with the A Companr, when the latter company's stock 
was acquired, within the meaning of Clayton Act, Par. 7 (Comp. 
St. Par. 883Gg). 

8. MoNOPOLIES KEY No. 20--ConPoR.~TION TEMPORARILY SusPEND· 

lNG :r.I.\NUi'ACTURE HELD NEVERTHELESS ENGAGED IN COM· 

MEUCE. 

Where n corporation purchased a going business in the manu­
facture and sale of sheet aluminum, and engaged In such busi­
ness, It did not cease to be engaged In commerce, within Clayton 
Act, Par. 7 (Comp. St. Par. 8835g), by temporarily suspending 
the rolUng of sheets, while changing from an old mlll to a 
new one. 

9. N:ONOPOT.IES KEY No. 20--llOTIVE OF ACQUISITION OF STOCK IN 

ANOTHER CORPORATION liEl.D lMMAH;RIAL. 

Under Clayton Act, Par. 7 (Comp. St. Pur. 8835g), the ef­
fe<:t of a corporation's acquisition of stock In another corpora­
tion as substantially lessening competition, restraining com­
merce, or tending to create a monopoly, and not the motive for 
the transaction, Is the question for the court, and it is imma­
tel·ial that the object of the transaction was not to evade the 
statute, but to Increase production and maintain reasonable 
prices. 

(The syllabus is taken from 284l!ed. 401.) 

Petition for Review from Federal Trade Commission. 
J>etition by the Aluminum Company of America to 

review :m order of the Federal Trade Commission. Or­
der sustained. 

George B. Gord.on, S. G. Nolin, and. Gord.on & Smith, 
all of Pittsburgh, Pa., for petitioner. 

Francis '\V. Tread.way and. Treadway & Marlatt, all of 
Cleveland, Ohio, for Cleveland J\fetal Products Co. 

Edward. L. Smith, Wm. II. Fuller, and Adrien F. 
Busick, all of '\Vashington, D. C., for respondent. 

BPfore Bullington, Woolley, and Davis, Circuit 
Judges, Buffington, J., dissenting. 

'Voor.LF.Y, Circuit Judge: 
This is a petition of Aluminum Company of America 

for review of an order of the Federal Trade Commission 
C<;>mmanding that corp~ration, on a finding that it had 
VIolated section 7 of the Clayton Act, 38 Stat. 730, to 
divest itself of all its stockholdings in the Aluminum 
Rolling Mills Company, another corporation. 

The relevant facts, shortly stated, are these: 
The Aluminum Company of Amei'ica (to which we 

shall refer as the Alummum Company) is the dominant 
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factor in the aluminum industry. Its business, and that 
of its subsidiaries, extends to the' production and sale of 
crude or pig aluminum and of aluminum ingots; the 
production and sale of sheet aluminum rolled from 
mgots; and the manufacture and sale of articles fabri­
cated from sheets. 

During the time covered by this controversy the 
Aluminum Company produced one-half of the pig alumi­
num and aluminum ingots made in the world and all that 
was made in the United States. Its ingot output was 
150,000,000 pounds a year. In the domestic field, one sub­
stantial competitor-the Southern Aluminum Company, 
of French affiliation, with a capital of $8,000,000-arose 
before the war; but during the war it succumbed to 
financial difficulties and its properties were purchased 
by the Aluminum Company. 

Pig aluminum and alummum ingots are used for two 
general purposes, namely; for casting articles and for 
rolling sheets. From aluminum sheets many thinJ:!:S are 
made, among them kitchen utensils and automobile 
bodies. The Aluminum Company and its subsidiaries 
produce one-half of all the sheet aluminum made in the 
world and1 prior to the war, they produced all of the 
sheet alummum made in the United States. 

In March~ 1915, the Cleveland .Metal Products Com­
pany--of which we shall have more to say presently­
built a mill for rollin~ sheet aluminum of u width of 60 
inches and entered tile trade in competition with the 
Aluminum Company, and its subsidianes. 

In 1916 the llre~mr-,Valtz Corporation became a com­
petitor of the Aluminum Company and its subsidiaries 
m the manufacture of sheet aluminum 30 inches wide. 
In 1919 this concern sold u part of its physical assets, in­
cludin~ its rolling mill, to the Aluminum Goods .Manu­
facturmg Company, of whose stock the Aluminum 
Company owns thirty-six per cent. 

In 1916 the United States Smelting & Aluminum Com­
pany became a competitor of the Aluminum Company 
and its subsidiaries in sheet aluminum of the width of 
30 inches. 
· Thus during the time in question the Aluminum Com­

pany had no domestic competitors in the manufacture 
of aluminum ingots and but three competitors in the 
manufacture of aluminum sheets, two of narrow sheets, 
and one of broad sheets, the difference in width of sheets 
being, a factor in the breadth of the sheet market, for 
only oroad sheets are used in the manufacture of auto­
mobile bodies. 

Prior to 1913 there were two corporations doing busi­
ness in the City of Cleveland, the Cleveland Metal Prod­
ucts Company and the Cleveland Foundry Company, 
which were owned by the same people. The Cleveland 
Metal Products Company (hPrea fter referred to as the 
Cleveland Company) was engaged in the manufacture of 



.ALUMINUM CO. OF AMERICA V. FEDERAL TRADE COMMISSION. 533 

enameled · steel cooking utensils, and the Cleveland 
Foundry Company (hereafter dropping out o£ the case) 
was engaged in tl1e manufacture of oil stoves with 
aluminum parts. These corporations -:7ere merged in 
January, 1917, under the name of the former. 

In 1913 the Cleveland Company cont~mplated the ex­
tension of its steel cooking utensils business by adding 
aluminum cooking utensils. ·with this in view it took 
up the matter of rolling its own sheet aluminum from 
which to fabricate its cooking utensils and stove parts. 
Its first step was to investigate the sources of raw ma­
terial. It knew that aluminum ingots could be purchased 
froni the Aluminum Company, the sole domestic source. 
Its president, however~ went abroad and found that 
aluminum ingots could be purchased in Europe. Being 
assured of an ingot supply from the foreign source, the 
president returned to America and, on his report, the 
Cleveland Company began the erection of a plant. This 
plant was completed in 1915 at a cost of $227,000. In 
order to roll sheets for its own use at a low cost, the mill 
was constructed on a scale larger t: .an the company's 
own needs. Its capacity was 250,000 pounds of sheet 
aluminum a month, of which later the company used 
twenty-seven per cent in the manufacture of its products 
and sold seventy-three per cent on the market. Recourse 
to the foreign market having been cut off by the war, the 
Cleveland Company obtained ingots from the Aluminum 
Company, the only available source. Fro~ sheets sold 
on the market (not from sheets used in its own business), 
the Cleveland Company earned net profits of $23,000 for 
the six months ending December 31, 1915; $219,000 for 
the year 1916; and $5:.!,000 for the year HH7. Profits in 
these substantial amounts were due, it is explained, to 
several causes: One was that the demand for sheet 
aluminum arising from the war exceeled the supply; 
another, that the market price for sheets was fixed by 
extensive time contracts of the Aluminum Company at a 
point considerably below what the trade was willing to 
pay for spot deliveries, and that the Cleveland Company, 
declining to make time contracts, was able to sell its 
product at the higher figures. 

When the United States entered the war and was about 
to fix the :price of sheet aluminum (which·it did in l\farch, 
1918), pnces of the upper level began to recede toward 
those of the lower level, and the Cleveland Company 
found that the "spread" or difference between the cost 
price of ingots, fixed by the Aluminum Company, and 
the selling price of sheets likely to be fixed by the Govern­
ment, was not sufficient to cover the cost of converting in­
gots into sheets. Therefore, with a market responding 
to this situation, the Cleveland Company incurred losses 
of $14,000 a month for the first two months of 1918, with 
a prospect of continuance. This condition of actual and 



534 

_ J.ikit I 

DECISIONS OF THE COURTS. 

impending losses was made more acute by the fact that 
the Cleveland Company had outstanding a contract with 
the Aluminum Company for the purchase of ingots run­
ning into the future. The Cleveland Company asked the 
Aluminum Company to relieve it from its contract= The 
Aluminum Company declined. There followed inter­
views, discussions, negotiations between the officers of the 
two companies, and eventually the development of a 
plan to meet the difficulty. Thi.s plan contemplated the 
organization of a new corporation, to be known as "Alu­
minum Rolling Mills Company," and its capitalization 
at $1,000,000, of which $600,000 was to be issued; the sale 
by the Cleveland Company of its rollin~ mill and sheet 
business to the new_ corporation at a figure somewhat 
above the cost of the mill; subscription by the Cleveland 
Company for $200,000 and by the Aluminum Company 
for $400,000 of the capital stock of the new corporation; 
and the or~anization of the new corporation and the 
operation of the mill by the Aluminum Company. This 
plan was carried out with an assurance to the Cleveland 
Company that its needs for sheet aluminum would be 
cared for at market prices. This is the transaction which 
the Federal Trade Commission found to be violative of 
section 7 of the Clayton Act. 

The findings of the commission were based solely on 
section 7 of the Clayton Act (hereafter referred to as 
"the section"). Hence, this is the only law involved 
in the case .• The applicable provision of the section is as 
follows: 

" SEc. 7. That no corporation engaged in commerce 
shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of another corporation 
en~aged also in commerce, where the effect of such ac­
qmsition may be to substantially lessen competition be­
tween the corporation whose stock is so acquired and the 
corporation making the acquisition, or to restrain such 
commerce in any section or community, or tend to create 
a monopoly of any line of commerce. * • * " 

The Aluminum Company, maintaining under recent 
decisions that it is for the courts, not for the commission, 
ultimately to determine, as matter of law, what acts 
"lessen competition," " restrain commerce," or "tend to 
create a monopoly " within the meaning of the section, 
Federal Trade Commission v. Gratz, 253 U. S. 421; 
Curtis Publi8hing Company v. Federal Trade Commis­
aion, 270 Fed. 881; Standard Oil Com pam; v. Federal 
Trade Commission, 273 Fed. 478, challenges the com­
mission's order on several grounds. All are based on 
the proposition of law, arising from the power of Con­
gress to enact laws controlling interstate commerce, that 
before there can be a violation of the section both the· 
corporation acquiring stock and the corporation whose 
stock is acquired must at the time be engaged in inter­
state CODlDlerce. 
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Taking up the events in the order of their occurence, 
the Aluminum Company's first contention is that this 
requirement of the sectwn is not met by the phase of 
the transaction relating to the Cleveland Coml?any be­
cause, although that corporation was engaged m inter­
state commerce, it was not the stock of that corporation 
-yvhi~h the Aluminum Company acquired. 'Vhile this 
Is literally true we can not thus summarily drop the 
Cleveland Company out of the case. The Cleveland 
Company was one of two actors in the transaction whose 
effect on trade the commission found violatrd the sec­
tion. Therefore, we must inquire, as did the Aluminum 
Company in its briefs, into the effect of the transaction 
on commerce, not with reference to lessening of competi­
tion alone but with reference as well to its tendency to 
create monopoly. 

Clearly, the object to which the section is directed is 
not the rnere acquisition of stock of one corporation by 
another. It is the " effect " of such acquisition upon 
commerce. Our first inquiry, therefore, is whether in 
this case the effect was substantially to lessen competi­
tion between the two corporations. The Aluminum 
Company meets the issue of lessened competition as it 
~ears on the two phases of the transaction, one between 
Itself and the Cleveland Company and the other between 
itself and the Rolling l\Iills Company. 

As between itself and the Cleveland Company, the 
Aluminum Company contends there. never was competi­
tion during the three years the latter concern was rolling 
and selling sheets, because, it maintains, under the ex­
ceptional conditions arising from war, there was always 
a sellers' market; that is, a market where, as we under­
stand it, sellers do not have to compete for trade, but 
where the trade competes for sellers' products. It is 
hard to believe that Congress intended that violations 
Of section 7 of the Clayton Act should be determined ac­
cordjng to market movements and that the sect.jon may 
be violated when stock acquisition is made on a buyers' 
market and not violated when a like acquisition is made 
on a sellers' market. '\Ve are of opinion that the finding 
of the commission that there was com"petition between 
the Aluminum Company and the Cleveland Company 
during the period in controversy is supported by the 
testimony. 

The next question is whether the testimony shows that 
this competition was substantially lessened by the stock 
acquisition which followed. As the transaction elimi­
nated the Cleveland Company from the sheet trade, 
manifestly it put an end to ·Competition between that 
c?rpo~ation and the Aluminum Comp~ny an~ its sub­
Sidianes. The "effect" of a transactiOn which ended 
competition between the Aluminum Company anu its one 
competitor in the manufacture and sale of wide sheets 
and ended competition between it and one o£ only two 
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independent competitors in the manufacture of sheets of 
any width, was mevitably to lessen competition, and to 
lessen it substantially. Still, the Alummum Company 
says the law was not violated b~cause the substantial 
lessening of competition was not between the corporation 
whose stock was acquired and the corporation which 
acquired the stock. This also is true; but, as everyone 
agrees, the transaction had two parts; one between the 
Aluminum Company and the Cleveland Company, by 
which competition between them was ended; the other 
between the Aluminum Company and the Rolling Mills 
Company. Violation of the section does not turn alone 
on a substantial lessening of competition. It turns in 
the disjunctive, on the tendency of the transaction "to 
create a monopoly." For these reasons we are of opinion 
that the lessening of competition with the Cleveland 
Company has an evidential bearing on the next question, 
whether the acquisition of the stock of the Rolling l\lills 
Company by the Aluminum Company tended to create 
a monopoly. Obviously, while the ending of competition 
with the Cleveland Company and the acquisition of the 
stock of the Rolling l\Iills Company were parts of one 
transaction, these parts were interdependent and were so 
intimately related that one can not be considered without 
the other. 

Passing from the phase of the transaction with the 
Cleveland Company, which, though engaged in com­
merce, was not the corporation whose stock was acquired, 
and coming to the phase where a new corporation was 
created whose stock, it is contended, was acquired before 
it began rolling sheets and delivering them m commerce, 
the Aluminum Company advances the proposition that 
the latter phase of the transaction does not come within 
its interpretation of the section that before the law 
can be violated both the corporation acquiring stock 
and the corporation whose stock is acquired must 
at the time be engaged in interstate commerce. In 
other words, the Alummum Company maintains that the 
new corporation at the time its stock was acquired had 
not begun business and, therefore, could not have been 
"eno-aged • • • in commerce." From this premise 
the Aluminum Company draws the conclusion that the 
latter phase of the transaction did not violate the section. 
Continuing argumentatively it maintains that after the 
stock acquisition, and when later the new corpomtion em­
barked m commerce, it created commt:!.'ce where none 
before existed, the effect of which was to increase, not to 
restrain, commerce; and, as there was no competition be­
tween the Aluminum Com.rany and the new corporation 
at the time of the acquisition of its stock, necessarily 
" the effect of such acquisition" could not be to lessen 
competition where none existed. It seems to us that in 
this defense the Aluminu!ll Company stands on a ledge 
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too narrow for safety. Assuming for a moment that 
at the time of the stock acquisition the new corporation 
had not become engaged in commerce because it had not 
begun rolling sheets and, therefore, had not been in com~ 
petition with the Aluminum Company, we doubt that the 
Aluminum Company could be saved from violating the 
section in view of the next fact that by the terms of the 
arrangement the Aluminum Company at once put the 
new corporation into commerce, and put it into com­
:rnerce in a way which forever prevented competition 
with itself. 

But the lessening of competition is not the only effect 
of the acquisition by one corporation of stock of another 
which Congress sou~ht to avoid. It intended as well 

. to prevent a transactiOn "where the effect" may "tend 
to create a monopoly,'' which is the effect which the com­
mission found in the acquisition of the stock of the Roll~ 
ing Mills Company. A monopoly can be created by a 
transaction of stock acquisition when the effect is not to 
lessen competition with the corporation whose stock is 
acquired if the effect is to end competition existing else­
where, United States v. New England Fish Exchange, 
258 Fed. 732, 746; as, for instan<:e, the ending of compe­
tion with the Cleveland Compan,Y. This is for the rea­
son that the lessening of competition and a tendency to 
monopoly are not always synonymous. There may be 
a lessening of competition between two corporations in a 
stock transaction that does not tend to monopoly. But, 
curtailin~ this discussion, we are not pr'lpared to admit 
the premise from which the Aluminum Company deduces 
its conclusion. In other words, we do not find that at the 
time the Aluminum Company acquired the stock of the 
Rolling l\1i1ls Company, the latter was not engaged in 
commerce and was not, potentially, engaged in compe­
tition with the Aluminum Company, for these real!!ons: 

Prior to February 17,1918, the Cleveland Company had 
been engaged in competition with the Aluminum Com­
pany. On that day it agreed with the Aluminum Com­
pany to organize, and later there was organized, a third 
corporation, which was to purchase, and later did .pur­
chase, the aluminum rolling mill and also the " alummum 
rolling mill business" of the Cleveland Company. T~is 
finding of the commission is sustained by the record which 
includes an agreement between the two old corporations 
for sale by the Cleveland Company to the new corpo­
ration not of its rolling mill alone but its accounts re­
ceivable, and providing also for the delivery to the new 
corporation of a list of the Cleveland Company's cus­
tomers scattered throuO'h many States, and for the tak­
ing over by the new co~poration of all " unfilled orders " 
for aluminum sheets on the books of the Cleveland Com­
pany.1 The" business" thus sold by the Cleveland Com-

66
' R~>cord pp, 750, 151, 511, 512, 11211 to 644, 645, 649, 6-;53, 654, 655, 660, 
l, 673, 674, 696 to 707, 711 to 718, 194. 
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pany and purchased by the new corporation was that of 
a going concern consisting of the manubcture and sale of 
sheet aluminum in commerce and in competition with the 
Aluminum Company. Settlement with the Cleveland 
Company for the purchase of these assets was not made at 
the time with money acquired by the new corporation 
from previous sale of its stock, but was made by six notes 
given by the new corporation payable monthly, and the 
notes were met from the proceeds of six monthly calls 
upon the Cleveland Company and the Aluminum Com­
pany to meet their stock subscriptions. During the 
period through which these payments were being made 
and stock subscriptions were being paid, the new corpo­
ration had begun the operation of the newly acquired 
plant and continued its operation until the mill was 
moved to a new location. Later, during the change from 
the old mill to the new, doubtless the rolling of sheets 
was suspended. Yet it does not follow that the relation 
of the new corporation to the trade which it had pur­
chased and in which it had been engaged was also sus­
pended, and that, in consequence, the new corporation 
was not engaged in commerce within the meaning of the 
section. Having purchased trade upon which to start. 
and having started upon the trade it had purchased, the 
new corporation was, we think, truly engaged in com­
merce at the time of the stock acquisition. 

In addition to the several defenses made by the Alumi­
num Company there is much in the record to the effect 
that the need of aluminum for purposes of war and the 
assistance rendered the allied Governments and our own 
Government by increasing production and maintaining 
reasonable prices entered into the transaction. For these 
reasons and others it is persuasively urged that the ar­
rangement was not a device intended to get around the 
Clayton Act but was a plain business transaction having 
the twofold object of relieving one party from a difficult 
business situatwn and enabling the other party to meet 
more effectively the demands of war. 'V1th these mat­
ters, we surmise, we have no present concern. They have 
to do with the motive for the transaction. 'Ve have to 
do only with the "effect" of the transaction; and with 
its effect only as it may "substfmtially lessen competi­
tion * * * or restrain commerce, * * * or tend 
to create a monopoly." As we are not called upon to 
determine whether the Aluminum Company is a mo­
nopoly within the definition of the Antitrust law, we limit 
our decision to the question whether, within .the policy 
of the Clayton Act, the transaction comes within the 
definition of the section. In this we are of opinion that it 
docs, and that its effect upon actual competition as well 
as in destroying potential competition in a way later to 
make actual competition impossible was substantially to 
lessen competition between the corporation whose stock 
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~as acquired and the corvoration making the acquisi­
tion; and second, that,. wrthout regard to whether its 
effect was substantially to lessen competition between 
these two corporations, the stock acquisition did, in ef­
fect, "tend to create a monopoly." 

Being of opinion that the findings of the Federal 
Trade Commission are supported by the testimony, its 
order is sustained. 

BuFFINGTON, Circuit Judge, dissenting: 
This case involves the construction of the first clause 

of section 7.. of the act of October 15, 1914, an~ its ap­
plication to the facts disclosed by the proofs. That act, 
being "An act to supplement existing laws against un­
lawful restraints and monopolies, and for other pur­
poses," was supplementary to existing laws against un­
lawful restrnints and monopolies. The paragraph in 
question is: " No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of another corpora­
tion engaged also in commerce, where the effect of such 
acquisition may be to substantially 'lessen competition 
between the corporation whose stock is so acquired and 
the corporation making the acquisition, or to restrain 
such commerce in any section or community, or tend 
to create a monopoly of any line of commerce.'' 

These plainly exprpsse<l provisioDs contemplate the 
existence of two corporations which aro competitors in 
the same line of business, and one of them, with the 
view to substantially lessf'ning competition, or creating 
~ monopoly, buyin~ the whole or a part of the stock of 
Its competitor. That two existing competing corpora­
~ions were the subjects of the clause, is shown plainly by 
Its terms. The atTending buying corporation is aptly de­
s~ribed as being in business, by the words "No corpora­
tion engaged in commerce," and the other corporation is 
described as being in like manner engaged in commerce 
by the words " another corporation engaged ·also in 
commerce," and that the two corporations thus described 
':ere each actually engaged in competition of a substan­
tial character is evidenced by the fact that the stated 
object of the law was to prevent the two corporations 
enga~ed in commerce from doing a thing " the effect of 
Which was to substantially lessen competition," or which 
tended "to create a monopoly of any line 6f commerce." 
Moreover, the word "acquire" is an apt one to describe 
the buying by one corporation of the stock of another 
com~eting corporation, as will be seen by reference to the 
proviso in the third paragraph that "this section shall 
fot .apply to corporations purchasing such stock solely 

o.r mvestJ?ent and not l!sing the s~me by voting or other­
Wise to brmg about, or m attemptmg to bring about, the 
substantial lessening of competition," and also ~)y refer-
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ence to section 11 of the act, where the remedy against 
the stock acquiring corporation is " to cease and desist 
from such violations and divest itself of the stock held." 
Such divesting would restore the competitive corporation 
to its 'former competing status. 

Clearly, such was the situation to which this section 
was directed, but lest the stock of two or more corpora­
tions thus engaged in competition, should be bought up 
not by one another, but by a holding company which 
was not engaged in commerce, the next paraO'raph was 
ad dedi which provided: " No corporation shail acquire, 
direct y or indirectly, the whole or any part of the stock 
or other share capital of two or more corporations en­
gaged in commerce where the effect of :::;uch acquisition, 
or the use of such stock by the voting or granting of 
proxies or otherwise, may be to substantially lessen com­
petition between such corporations, or any of them, whose 
stock or other share ·capital is so acquired, or to restrain 
such commerce in any section or community, or tend to 
create a monopoly of any line of commerce." A study 
of this latter paragraph clearly shows it contemplated 
two sorts of corporations, viz: One class engaged in com­
petitive commerce with each other, viz: "Two or more 
corporations engaged in commerce," the acquisition of 
whose shares "may be to substantiall( lessen competi­
tion between such corporations," or ' to restrain such 
commerce in any section or community," or "tend to 
create a monopoly of any line of commerce." The other 
or stock-acqUJrino- class of corporation, was not de­
scribed as engaged in commerce, but was described with­
out any limitation by the inclusive words, " No corpora­
tion shall acquire," etc., thus clearly referring to a mere 
holding corporation. 

In my judgment, the first quoted clause of section 7 was 
a case unlike the present, where there was not only no 
competing corporation buying a competing company's 
stock, but where there were no elements or purpose of op­
pression, bad faith, increase of product price, diminution 
of output, or any other of the vicious eannarks of monop­
oly or lessening of competition, and where indeed, the 
uncontradicted evidence 1s that the whole transaction was 
influenced by a patriotic war purpose to increase the 
supply of aluminum, which the Government was then 
largely absorbing for war requirements at its own fixed 
price. The business problem which confronted those con­
cerned in the transaction was simply this: The Cleveland 
Foundry Company, whose major business was making 
stamped steel and enameled vitreous utensils, built in 
1915 a mill to roll aluminum sheets for its own use. When 
the abnormal war demand for aluminum stopJ?ed, the 
mill began to lose five hundred dollars a day. Tlus neces­
sitated either mill abandonment or mill enlargement . 
.At this point, I remark that if the Aluminum Company 
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of America, which furnished the Cleveland Company with 
aluminum ingots, desired to lessen competitiOn or to 
broaden the monopoly of rolling aluminum sheets, all it 
had to do was to do nothing and allow the losing mill to 
drop out of business. On the other hand, if it desired to 
continue the mill as an ingot consumer and to increase 
the production of aluminum sheets, its only course was 
to enlarge the mill and increase its production. Such 
enlargement the Cleveland Company, after its disastrous, 
venture, was unwilling to make itself, but was willing 
to contribute a minor part if the Aluminum Company 
would contribute the major part of the funds to enlar~e. 

What was really done was that the Aluminum Com­
pany formed a new company, and by taking the major 
stock thereof made the new company a subsidiary com­
pany of its own, the Cleveland Company becoming a 
minority stockholder, its mill being taken in part pay­
ment for such minority stock. Such was the simple 
business proposition; a losing plant, enlargement, and 
increased production, the Alummum Company forming 
a subsidiary to take over and enlarge the business and 
the Cleveland Company contributing the mill and the 
minority of the money needed to effect enlargement. In 
point of fact, the situation was in no respect different 
than it would have been had the Aluminum Company 
bouo-ht the losing mill from the Cleveland Company and 
itseff furnished the entire funds to capitalize the new 
subsidiary company. In my judgment, the present situ­
ation did not fall within the terms of either of the quoted 
paragraphs, was not an acquisition of stock such as the 
act contemplated, or one over which jurisdiction was con­
ferred on the Trade Commission by the act. Nor does 
the construction which is thus give:p. the act create a 
remediless situation, for, manifestly, if wrong was done, 
if this transaction was a subterfuge to lessen competition 
or to create a monopoly, the existing trust laws would 
have applied. And, indeed; the District Court of the 
United States for the 'Vestern District of Pennsylvania 
having theretofore taken jurisdiction of a bill filed by 
the United States against the Aluminum Company of 
America, the Attorney General by proper proceeding in 
that case could have, anJ can now prevent that com­
pany taking this step if it tende4 to l~ssen competition 
or create a monopoly. And tins ·prwr, general, and 
efi'ective jurisdiction of courts over such matters Con­
gress recognized when it created a Trade Commission of 
defined and limited power by providing in the act: 
"This section shall not apply to corporations purchasing 
such stock solely for investment and not using the same 
by voting or otherwise to bring about, or in attempting 
to bring about, the substantial lessening of competition; 
Nor shall anything contained in this section prevent a 
corporation engaged . in commerce from causing the 
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formation of subsidiary corporations for the actual 
carrying on of their immediate lawful business, or the 
natural and legitimate branches or extensions thereof, or 
from owning and holding all or 11 part of the stock of 
such subsidiary corporatiOns, when the effect of such 
formation is not to substantially lessen competition," and 
at the same time making it clear "That nothing in 
this section shall be held or construed to authorize or 
make lawful anything heretofore prohibited or made 
illego.l by· the antitrust laws, nor to exempt any person 
fi'Om the penal provisions thereof or the civil remedies 
therein provided." 

Being of opinion the cl\se was one to which the limited 
jurisdiction of the Trade Commission was not extended 
by the act of Congress, I respectfully record this my 
dissent. 

STANDARD OIL CO. OF NE"W JERSEY ET AL. v. 
FEDERAL TRADE COMMISSION.* 

(Circuit Court of Appeals, Third Circuit. July 14, 1922.) 

NOS. 2599, 2609, 2632. 

1. TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY 
No. 801, NEw, Vor.. SA KEY-No. SERIES-PRACTICE oF LoAN· 
lNG EQUIPMENT TO RETAILERS HELD TO AFFECT PUBLIC 80 

AS TO AUTHORIZE PROCEEDINGS UNDER TRADE COMMISSION 
AcT. 

If the practice ot wholesale dealers In gasoline In loaning or 
leasing without ren~al to many thousands of retailers, through· 
out a territory comprising more than halt the population ot the 
United States, equipment for the storage, measurement, and de­
livery of gasoline, on their agreement to· use It exclusively for 
the storage and handling ot gasoline purchased from the whole· 
saler, Is Illegal, It so affects the public as to authorize proceed· 
lngs under Federal Trade Commission act, paragraph 5 ( Comp. 
St., par. 883Ge), providing tor a procee,llng when it shnll ap­
pear to the commission that such a proceeding would be to 
the Interest ot the public. 

2. TaADE-1\IARKs AND TaADE-NAP.iEs AND UNFAIR CoMPETITION KEY 
No. 80!, NEw, VoL. SA KEY-No. SERIEs-LoANING oF GAso-, 
LINE STORAGE EQUIPMENT TO RETAILERS FOR USE ONLY IN, 
STORING LENDER'S GASOLINE HELD NOT UNFAIR COMPETITION. 

Tbe loan or: lease without rental by wholesalers to retallers 
ot equipment for the storage, measurement, and delivery ot 
gasoline on the retailer's agreement to use It solely tor gasoline 
purchased from the lender, but without any agreement not to 
purchase gasoline from others, does not constitute unfair com­
petition under Trade Commission act, paragraph 5 (Comp, St., 

• Atllrmed In Sinclair Refining Co, et al. T, Federal Trade Commission, 
April 9, 1923, 261 U. S. 463, 43 Sup. Ct. 4ri0, 
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par. 883Ge), and Clayton Act, paragraph 3 (Comp. St., par. 
8835c), EIS to the publtc, other wholesalers, retailers, or manu­
facturers of such equipment. 

3. MoNOPOLIEs KEY No. 10--ScoPE oF CLAYTON AcT DEFINED. 

The Clayton Act seeks to reach monopolies In their Incipiency 
and stop their growth, but Is not Intended to reach every remote 
lessening of competition, or every dim or uncertain tendency 
to monopoly, or any possible lessening of competition, or pos­
sible creation of monopoly, but only acts which probably lessen 
competition substantially and actually tend to create a monopoly, 

4. l\IONOPOLIES KEY No. 12_(2)-LEASE OF MACHINERY ON AGREE­

MENT NOT TO HANDLE COMPE'l'ITORS' GooDS TG BE CONSIDERED 

BY ITS EFFECT AS WELL AS BY ITS TERMS. 

Under Clayton Act, paragraph 3 (Comp. St., par. 8835c), de­
claring it unlawful to lease machinery, etc., on the agreement 
or understanding that the lessee shall not use or deal In the 
goods, etc., of competitors of the lessor, where the etrect may be 
to substantially lessen competition or tend to create a monopoly, 
such a tying contract Is to be construed, not by Its terms alone, 
but by its effect as well. 

(The syllabus is taken from 282 Fed. 81.) 

Petitions for Review from Federal Trade Commission. 
Original petitions by the Standard Oil Co., by the 

Gulf Refining Co., and by the Maloney Oil & Manufac­
turing Co. to set aside orders of the Federul Trade Com­
Imsswn. Orders set aside and complaints dismissed. 

James H. Hayes and Chester 0. Swain, both of New 
York City, for Standard Oil Co. 

1V. J. Guthrie, of Pittsburgh, Pa., for Gulf Refin­
ing Co. 

Herbert B. Fuller, of Cleveland, Ohio, for Maloney 
Oil & Manufacturing Co. 

E. 1V. Burr and Adrien F. Busick, both of ·washing­
ton, D. C., for Federal Trade Commission. 

Before Woolley and Davis, Circuit Judges, and Morris, 
District Judge, :Uorris, J., dissenting in part. 

WooLLEY, Oircuit Judge: 
In these proceedings we are asked to review and set 

aside three orders of the Federal Trade Commission 
commanding the petitioning corporations forever to 
cease and desist from a practice found by the commis­
sion to violate section 5 of the act creating the Federal 
'frade Commission (38 Stat. 717, 719) and section 3 of the 
Clayton Act (38 Stat. 730, 731). The applicable provi­
sions of these statutes are, in the first, " That unfair 
Jnethods of competition in commerce are • • • unlaw­
ful,'' and in the second, "That it shall be unlawful for 
any person engaged in commerce * • • to lease 

80044 ° -24-VOL l)...---36 
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• • • or ma.ke a sale * • * of goods, * • * 
machinery, * * * or other commodities * * * on 
the condition, agreement, or understanding that the lessee 
or purchaser thereof shall not use or deal in the' goods, 
• * * machinery, * * * or other commodities of 
* • • competitors of the lessor or seller, where the 
effect of such lease or sale, * * • or such condition, 
agreement, or understanding may be to substantially 
lessen competition or tend to create a monopoly in any 
line of commerce." 

These are three of a large number· of cases involving 
the same practice. They were tried in three groups. 
The testimony in one group bore most directly on gaso­
line marketing in States along the Atlantic seaboard. 
In another it related particularly to business done by 
companies within the State of Ohio. In the third it 
concerned business farther west. As the testimony in all 
cases was in the main identical, the 12 eomprismg the 
eastern group (which includes the cases at bar) were 
combined and heard together. . 

The testimony discloses a practice which has been 
widely pursued in the eastern part of the United States 
by corporations refining and marketing gasoline. It 
consists of what is practically a loan, or technically a 
lease without rental, by a wholesal~r t0 a retailer, of 
equipment for the temporary storage, measurement, and 
delivery of gasoline to the consuming public. The prac­
tice extends mainly to the retailer whose r,lace of busi­
ness is referred to as a " curb filling station. ' The leased 
equipment is known as a "curb pump outfit" and com­
prises a sunken tank for the storage of gasoline and a 
pump of familiar design by which gasoline is drawn from 
the tank and delivered to motor vehicles. The retailer 
is the proprietor of the station and is generally engaged 
in some other business.· Typical of his class are keepers 
of country stores, residents m hamlets and at crossroads, 
and farmers. The practice does not relate to retail sta­
tions owned and managed by the refining and marketing 
companies themselves. These are the more elaborate 
affairs, also familiar to the public and generally known as 
"service stations." Propnetors of ~arages comprise an 
intermediate class of retailers to w11om the practice in 
some measure extends. 

The practice held by the commission to offend against 
the statutes is found wholly within the terms of the 
leasing contracts. The form of the contract is important 
in two respects: First, in what the wholesaler requires 
the retailer to do; and second, in what it does not require 
him to do.' The form of contract used by the Standard 
Oil Company is identical in substance with contracts 
used by the other petitioners. Paraphrased, it is as 
follows: 

Reciting by preamble that the retailer is now purchas­
ing gasoline from the wholesaler for sale to its customers 
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and has requested it to install on his premises equipment 
for the better storage and handling of the gasolme so 
purchased, and that in compliance with his reguest the 
wholesaler is about to make the installation; it IS agreed 
between them that the " equipment shall be used solely 
for the storage and handling of motor gasoline purchased 
by the " retailer from the wholesaler. Then follow 
undertakings by the retailer that he will maintain the 
eq_uipment in good condition at his own cost; that he 
will not encumber or remove it or permit it to be seized 
or taken in execution; and that he will indemnify the 
wholesaler from liability for injuries occasioned by leak­
age, fire, or explosion of gasoline. The contract con­
cludes with four provisions for its termination: First, 
upon the use of the equipment by the retailer for any 
other purpose than the storage and handling of gasoline 
purchased from the wholesaler; second, upon the retailer's 
failure for 30 days to purchase gasoline from the whole­
saler; third, upon the sale of the premises by the retailer; 
and fourth, by either party upon 5 days' notice in writing 
to the other party; with the right of the wholesaler in 
any event to enter upon the premises and remove the 
equipment. 

Having stated what the contract requires the retailer 
to do, the things which it does not require of him are 
equally important. The first is he is not required to pay 
ony license fee, rental, or other thing for the use of the 
equipment; nor is he restricted in his business to the 
equipment covered by the contract. On the contrary, he 
may use other equipment leased by competing whole­
salers or purchased by himself. Nor does the contract 
expressly tie him to the wholesaler's products. He may 
freely deal in gasoline or other petroleum products pur~ 
chased from competing wholesalers. He may not, how­
ever, use the eqmpment of the contract for storing and 
handling a competitor's gasoline. 

In justification of their practice the petitioners main­
tain that the curb pump outfit is a natural development 
of the oil industry. In this industry the distribution 
and marketin(J' of petroleum products more or less vola­
tile and therefore more or less dangerous has always been 
a serious problem. The petitioners point out that for 
many years kerosene and other less volatile oils have 
been sold to retailers in bai'rels or direct to householders 
in cans. The barrels and cans being the property of the 
wholesaler are returned when the contents are removed. 
When the market for gasoline and more volatile oils 
developed, the wholesaler for safety shipped them to 
the retailer in steel barrels or drums. These also re­
mained the property of the wholesaler and were returned 
when empty. 'With the marvelous increase o~ motor 
vehicles in all sections, urban and rural, there came a 
corresponding necessity for wider distribution of gaso­
line. Distribution from large central reservoirs to dis-
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tant places by barrels and drums was no longer practi­
cable. Then curb filling stations were established and 
curb pump outfits were installed whereby gasoline is de­
livered by tank trucks to many smaller centers and there 
stored and sold. These centers grew in number as the 
demand spreaq. At first this demand was met by one 
station and one outfit. As the demand increased sta­
tions and outfits were multiplied, the purpose of the 
practice, the petitioners claim, being to increase business 
by making easy and convenient the sale of gasoline to 
the public everywhere. But outfits cost money and the 
little storekeeper and the farmer by the roadside could 
not be induced, and frequently were not able, to invest 
capital in the purchase of an outfit. The result was that 
outfits were purchased by the wholesaler and loaned or 
leased to the retailer at practically no cost to him, yet 
upon the terms with respect to their use which we have 
detailed. 

The view which the Federal Trade Commission takes 
of this practioo is quite different. Its conclusions based 
on its findings of fact are that the installation of one 
outfit either supplies the needs of the retailer or meets 
the demand of his locality, and that, in consequence, the 
retailer has neither economic means nor personal desire 
to permit the installation of more than one outfit on his 
premises; that the contract for an outfit has the effect of 
tying the retailer to the products of the one wholesaler 
so long as one outfit meets the locll.l demand and of sub­
stantially lessening competition by enabling the whole­
saler to monopolize first one retailer :nd then, as the 
contracts are multiplied, to monopolize many thousand 
retailers, and eventually the whole territory in which 
thev reside. Finding this /ractice of the petitioners 
violative of the laws referre to, the commission entered 
the orders to cease and desist here under review. 

On this statement of facts we shall discuss the practice 
as it bears on four classes of interested parties. The first 
of these is the public. 

The Federal Trade Commission act, in so far as pro­
ceedings thereunder are founded on a public interest, 
provides: " • • * if it shall appear to the commission 
that a proceeding by it in resyect thereof would be to the 
interest of the public, it shal issue and serve upon such 
:person, partnership, or corporation a complaint stating 
1ts charges in that respect, * • *." ( 38 Stat. 719, 
sec. 5.) 

See F. T. 0. v. Gratz, 253 U. S. 421. 
The ~etitioners challenge the authority of the Federal 

Trade Commission to institute and prosecute these pro­
ceedings on two grounds as affecting the public interest. 
The first is, that the complaints do not allege facts neces­
sary to show that public interest is involved. Upon tak­
ing this position, there arose an issue w!1ether public 
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interest is a matter to be found by the Federal Trade 
Commission preliminary to the issuance of its complaints 
or is a fact to be alleged in the complaints and proved 
like any other fact. This question, in view of the record, 
is purely academic, because whether public interest is 
to be regarded as a consideration moving the commission 
to action or a jurisdictional fact to be pleaded and 
proved in support of its action, the fact of public interest 
m these cases is abundantly established. 

The law of unfair competition in its modern concep­
tion regards as its chief concern the effect of forbidden 
acts upon consumers. The Congress in passing the Clay­
ton Act and denouncing tying contracts and leases obvi­
ously had in mind the public as the principal sufferer 
therefrom. It is true, as said by Judge Denison in 
Steers v. United States, 1V2 Fed. 11 in speaking of the 
Sherman Antitrust Act (26 Stat. 20V), that the theory of 
injury to the public lies at the bottom of the statutes and 
is directed against things which tend to deprive the pub­
lic of the advantages which flow from free competition. 
Having denounced methods of business which are unfair 
and which substantially lessen competition and tend to 
cre'ate a monopoly, it is clear that in a case of this kind 
the public is within the protection of these statutes. If 
under these statutes the practice is illegal, then in truth 
the public, which pays the bill, is the main sufferer. As 
the practice extends to many thousand retailers and com­
prehends many million transactions through territory 
comprising more than half of the population of the 

, United States, it is idle to say that the public has not an 
interest. Therefore, on this contention we think the pe­
titioners have wholly failed to grasp the principle and 
purpose of the statutes and are entirely wrong m their 
contention. 

The next contention of the petitioners, however, is very 
different. It squarely meets the issue of public interest 
and is to the effect that the evidence fails to show that the 
public has been injured. 'Vith this '"e agree. Postpon­
Ing discussion of the effect of the practice upon com­
petition and monopoly, we do not find that the practice 
has increased the cost of distribution or has enhanced 
the price of gasoline to the public. On the contrary, it 
has decreased the cost of distribntion. Whether the 
price to the public has been reduced, we can not say. 
Clearly, the public has found an advantage in the prac­
tice, both in the matter of convenience and in the cer­
tainty of getting the precise make of gasoline advertised 
on the globe of the pump. On the other hand, if the 
orders of the commission commanding the petitioners to 
cease and desist from the practice and thereafter to lease 
outfits to retailers only on remunerative rentals stand, the 
inevitable result will be that the number of curb filling 
stations will be reduced, thereby lessening the con-
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venience to the :eublic; or the rental charged the retailer 
for the outfit w1ll be covered by fixing wholesale prices 
so as to allow him a larger profit. In the readjustment, 
the ,PUblic doubtless will. undergo its usual experience of 
paymg higher prices. 

The second class of parties interested in or affected bv 
the practice is that of oil refiners or wholesalers, includ­
ing both the petitioning wholesalers-the leading actors 
in the practice-and their wholesale competitors. The 
parts played by the members of this class depend for 
their legality upon the scope and purpose of the two 

· statutes invelved. 
The first paragraph of each of the orders of the com­

mission does not deal with the restrictive clause of the 
contract; it deals selely with the leasing of outfits for 
a nominal rental or for no rental at all. One question 
decided by the commission and here under review is 
whether this feature of the contract is an unfair method 
of competition within section 5 of the Federal Trade 
Commission act. Interpreting this section, the Supreme 
Court, in Federal Trade Commission v. Gratz, 253 U.S. 
421, 427, said: 

"The words 'unfair method of competition' are not 
defined by the statute and their exact meaning is in dis­
pute. It IS far the courts, not the commission, ultimately 
to determine as matter of law what they include. They 
are clearly inapplicable to practices never heretofore re­
g-arded as opposed to good morals because character­
Ized by deception, bad faith, fraud, or oppression, or as 
against pubhc policy because of their dangerous tendency 
unduly to hinder competition or create monopoly. The 
net w~s certainly not· intended to fetter .free and fair 
competition as commonly understood and practiced by 
honorable opponents in trade." 

Therefore in determining, as matter of law, whether 
leasing of gasoline outfits without rentals is an unfair 
method of competition, we shall inquire whether the 
method is characterized by oppression of competitors or 
is against public policy because of its dangerous tendency 
unduly to hinder competition or create monopoly. So 
also under the Clayton Act, by force of which the com­
mission framed the second paragraph of each of its 
orders denouncing the restrictive clause of the contract, 
we shall7 upon the authorities given bc·low, make a simi­
lar inqmry with referen.ce to the effect of the practice in 
lessening competition and creating a monopoly. To make 
clear the principle upon which we shall examine the 
testimony and decide these cases, it may be well to ob­
serve that the Clayton Act, which is a part of the scheme 
of laws against unlawful restraints and monopolies, does 
not wait for its operation until monopolies have been 
created and restraints of trade established, but seeks to 
reach them in their incipiency and stop their growth. 
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Yet, in thus a voiding an· obj cctionable effect by remov-
ing the cause, the Congress did not intend the statute to 
reach every remote lessening of competition or every dim 
and uncertain tendency to monopoly. It intended rather 
that the commission, and ultimately the courts, should in-
quire not whether a given practice may possibly lessen 
competition, or possibly create a monopoly, but whether 
it probably lessens competition-and lessens it substan-
tially-and whether it actually tends to create a mo-
n.opoly. The Standard Fashion Compa1ty v. iJfagrane-
ll ouston Oompany, 258 U. S. 346, 42 Sup. Ct. Rep. 360. 
Though differing somewhat from other laws, as we have 
indicated, the Clayton Act, nevertheless, deals with mat-
ters within the realm of monopoly. Therefore in deter-
mining whether given acts ainount to unfair methods of 
competition within the meaning of the Federal Trade 
Commission act, or substantially lessen competition and 
tend to create a monopoly within the meaning of the 
Clayton Act, the only standard of legality with which 
we are acquainted is the standard established by the 
Sherman Act in the words "restraint of trade or com-
merce " and " monopolize, or attempt to monopolize," 
and by the courts in construing the Sherman Act with 
reference to acts "which operate to the prejudice of the 
public interest by unduly restricting competition or un-
duly obstructing the due course of trade,' and " restrict 
the common liberty to engage therein." Great Atlantio 
&: Pacific Tea Co. v. Cream of Wheat Co., 224 Fed. 566, 
573; affirmed 227 Fed., 46; United States v. American 
Tobacco Co., 221 U.S. 106, 179; United States v. Patten, 
226 U.S. 525,541; Eastern States Lumber Asso. v. United 
States, 234 U. S. 600, 613, 614; Standard Oil case, 221 
U.S. 1; Standard Fashion Company v. llfagrane-llous-
ton Coml?any, 258 U.S. 346,42 Sup. Ct. Rep. 360. 

Applyu10' this standard to the trade practice here 
involved, tl1e first question, that of unfair method of 
competition, relates to the leasing of outfits without 
rentals. · 

Is this phase of the practice oppressive upon competi­
tors and does it tend to create a monopoly~ Concededly, 
a lease of a curb pump outfit. without rental gives a whole­
saler a trade advantage over its competitors. This alone 
is not unlawful, for such advantage is the object of all 
competition and is attained whenever one sells another 
goods of greater excellence or at lower prices than goods 
ofl'ered by others. Does this trade advantage contain the 
seeds of monopoly1 It admittedly leaves competitors free 
to insfall competmg outfits in the same locality ap.d in all 
other localities. It also leaves every comi?etitor free to 
place its outfit with the same retailer if It can prevail 
upon him by the ordinary competitive inducements of 
better goods, lower prices, and easier terms of credit. 
That the practice imposes upon a competitor the invest-
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ment of more capital is an argument which would apply 
with equal force-and with equal infirmity-to competi­
tion based on superiority of goods and liberality of credit. 

Under the Federal Trade Commission act declaring 
unfair methods of competition unlawful-as the act 
stood before the passage of the Clayton Act-a loan of a 
curb-pump outfit without return or a lease without rental 
did not, we think, tend to create a monopoly, and accord­
ingly, was not, in our opinion, an unfair method of com­
petition. 

But the Clayton Act, when it came along, bore upon 
another phase of the contract, namely, upon the clause 
which restricts the use of the leased outfit to the product 
of the wholesaler, thereby, the commission found, lessen­
ing competition and tending to create a monopoly. Such 
a clause of a contract, commonly known as a tying 
contract, is to be construed not by its terms alone 
but by its effect as well. The act looks particularly 
to the consequences. In the United Shoe }.f achinery 
Corporation C(l/Je, 258 U. S. 451, 42 Sup. Ct. Rep. 585, the 
Supreme Court said: 

' While the clauses enjoined do not contain specific 
agreements not to use the machinery of the com.Petitor 
of the lessor, the practical effect of these drastic pro­
visions is to prevent such use. 'Ve can entertain no 
doubt that such provisions as were enjoir.ed are embraced 
in the broad terms of the Clayton Act, which cover all 
conditions, agreements, or understandings of this nature. 
That such restrictive and tying agreements must neces­
sarily lessen competition and tend to monopoly is, we 
Lelieve, equally apparent * • *. This system of 'tying' 
restrictions is qmte as effective as express covenants could 
be and practically compels the use of the machine of the 
lessor except upon risks which the manufacturer will not 
wHlingly incur." 

The point of similarity between the United Shoe Ma­
chinery Corporation case and the cases at bar is that, in 
both, the offending clauses did not express}[ provide 
against the use of machinery or equipment o competi­
tors. The difference between the contract clauses in the 
two cases is that as certain machinery of the United Shoe 
.Machinery Corporation was essential to the lessee in his 
business, the practical effect of the clauses in that con­
tract, although not specifically prohibiting the use of the 
machinery of a competitor, was absolutely to prevent 
its use, while the clause of the contract in the cases under 
consideration related to but one kind of machine or equip­
ment, and extended to a situation which did not impose 
upon th~ lessee the necessity of obtaining something from 
the J~ssor which was indispensable in his business, the:\ 
clause, in consequence, did not have the r-ractical effect 
of preventing the use of equipment of a competitor. 
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Also, the cases at bar are distinguished from the 
Standard Fashion Company v. !lfagrane-Ilouston Oom­
]Jany, 258 U. S. 346, 42 Sup. Ct. Rep. 360, by the fact that 
the contract in that case contained an express agreement 
that the retailer should not sell or permit to be sold on his 
premises any other make of patterns. Here was a re­
strictive covenant which by its terms came within the 
third section of the Clayton Act. In discussing this 
clause the Supreme Court approved an observation in the 
opinion of the Circuit Court of Appeals, as follows: 

" The restriction of each merchant to one pattern 
manufacturer must in hundreds, l?erhaps in thousands, 
of small communities amount to g1ving such single pat­
tern manufacturer a monopoly of the business in such 
community. Even in the larger cities to limit to a single 
pattern maker the pattern business of dealers most re­
sorted to by customers whose purchases tend to give 
fashions their vogue, may tend to facilitate further com­
binations; so that the plaintiff, or some other aggressive 
concern, instead of controlling two-fifths, will shortly 
have almost, if not quite, all the pattern business." 

It has been suggested that this expression is apposite 
to the leasing contract here under discussion. But we 
think the cases are distinguished by the important fact 
that there the dealer was restricted by the contract to 
the sale of patterns of one manufacturer. This elimi­
nated from his business all other patterns and tied him to 
the patterns of the contract. Here he is restricted in the 
use of the leased outfit to the storage and delivery of 
gasoline purchased from the lessor, but he is not limited 
to the use of one outfit nor is he hampered in the sale of 
gasoline and other products of other manufacturers. The 
contract leaves every competitor free to persuade the 
retailer to install an additwnal outfit or to replace the 
outfit already installed by one of its own, and permits the 
retailer to yield if he chooses. 'Vhile the effect of the 
restrictive clause of the contract in these cases may make 
competition somewhat more difficult because of the in­
clination of a satisfied retailer to stand by his whole­
saler until another comes along and offers him something 
better, we are of opinion that the clause does not thereby 
lessen competition between wholesalers to the extent con­
templated by the statute and that a tendency to monop­
olize the wholesale trade has not been disclosed. 

"That it was not intended to reach every remote les­
senin~ of competition is shown i-tt the requirement that 
such lessening must be substantial." Standard Fashion 
Company v. !If agrane-H oust on Company, 258 U. S. 346, 
4~ Sup. Ct. Rep. 360; Standard Oil Go. v. F. T. 0., 273 
Fed. 478; Canfield Oil Co. v. F. T. C., 274 Fed. 571; Sin­
clair Refining Go. v. F. T. 0., 276 Fed. 686. 

The third class of parties interested in the practice is 
that of retailers. 

,, 
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Many retailers buy and own curb-pump outfits. With 
these we have nothing to do except to note that by the 
:practice of leasing outfits competition with them i.s greatly 
mcreased. "\Ve are concerned only with the retailer who 
has not money enough to purchase an outfit, or, having 
money,doesnotcaretoriskit. What happens~ If his local­
ity promises trade, one of the many wholesalers will supply 
him with an outfit without cost and without risk to him. 
The only condition imposed is that he shall not store and 
deliver throu~h the outfit gasoline of any other whole­
saler. The tymg element in the transaction, if any there 
be, is the one arising from human nature and business 
sense, namely, that the retailer will install no other outfit 
so long as he is satisfied with the quality and price of the 
wholesaler's gasoline and so long as one outfit serves his 
trade. The contract leaves him perfectly free to deal 
in all petroleum products made by competing wholesalers. 
He is at liberty to install by lease or purchase as many 
other outfits as he may choose and to sell through them as 
many brands of gasoline as he may desire. The leasing 
contract, being terminable by him at will on brief notice, 
permits him to change outf}ts at will, replacing one by 
another as often in the course of wholesalers' competition 
as he is induced to do so. The retailer, regarded in the 
a~gregate, is an actor in the practice, who by reason of 
his number, place, and interest causes competition be­
tween wholesalers to be increased rather than lessened. 
If the practice is abridged or abolished the retailer's risk 
is increased and his number diminished, and, correspond­
ingly, competition is lessened. Certainly the retailer's ' 
part in the practice violates neither of the statutes. Nor, 
for the reasons given, can we think he is monopolized by 
the wholesaler, or the territory in which many retailers 
do business under the practice is monopolized. 

The fourth class of parties claiming an. interest in the 
practice is that of manufacturers of curb-pump outfits. 
Of these there are a half dozen or more in the country, 
in none of which the petitioning corporations have· an 
interest. The petitioning corporations do not manufac­
ture pump outfits themselves but purchase them from 
manufacturers like anyone else. The commission found 
as a fact that having purchased outfits, the petitioning 
corporations then leased them in competition with manu­
facturers engaged in the sale of like equipment in com­
merce and upon this finding drew the conclusion-

" That the practices of leasing such devices at a nomi­
nal rental • • • is an unfair method of competition 
in interstate commerce as against the competitors of re­
spondents ~ngaged in the manufacture of such devices, 
and in the sale of the same for profit, in the territory 
wherein the respondent leases such devices • • *." 

After the manufacturer has sold e<J.uipments to the 
respondents without condition or limitation, and has 



STANDARD OIL CO. OF N. J', ET AL. V, FEDERAL TRADE COMMISSION. 553 

turned them loose in commerce, we are at a loss to see 
just how he can be heard to complain that the equipment 
so sold and paid for is being leased by the owners on 
terms which make it difficult for him to sell like equip­
ments to others. As there is involved here no question . 
of fraud, deception, good conscience, or even business 
ethics, we should hesitate to follow business transactions 
to this length and determine whether conduct so remotely 
related to the original transaction of purchase is an un­
fair method of competition. 

Having given these cases full and deliberate considera­
tion, we are of opinion that, while the evidence supports 
some of the commission's findings of fact as distingmshed 
from the conclusions drawn from them, it does not estab­
lish the offenses laid in the complaints and founded on 
the statutes, and, accordingly, does not sustain the orders 
based thereon. Tl1erefore, we are constrained to set aside 
the orders and direct that the complaints be dismissed. 

MoRrus, District Judge, concurring in part and dissent­
in part: 

The operative parts of the order of the commission 
here attacked are that the respondent forever cease and 
desist from : · 

" 1. * * * leasing pumps or tanks or both and 
equipment for storing or handlin~ petroleum products 
in furtherance of its petroleum business, at a rental 
which will not yield to it a reasonable profit on the cost of 
same after making due allowance for depreciation 
• • • 

" 2. Entering into contracts or agreements with deal­
ers in its petroleum products C'r from continuing to op­
~rate under any contract or agreement already entered 
Into whereby such dealers agree or have an understand­
ing that as a consideration for the leasing to them of 
such pumps and tanks and their equipment, the same 
shall be used only for storing or handling the products of 
respondent • * *." 

The first' paragraph of the order is directed only to the 
method of competition whereby the petitioners lease 
pumps and tanks to retailers at a nominal rental and is 
concerned not at all with the restrictive or tying clause 
of the lease. Divorced from the tying cLuse, leasing the 
pumps at a nominal rental is, in my opinion, a practice 
' never heretofore regarded as opposed to good morals 

because characterized by deception, bad faith, fraud, or 
oppression," nor is that practice against public policy as 
declared by the Sherman and Clayton Acts and, conse­
quently, is not an unfair method of competition within 
section 5 of the Trade Commission act as interpreted by 
the Supreme Court in Federal Trade Commission v. 
Gratz, 253 U. S. 4211 427, even though the leasing of 
the pumps at a nommal rental may, perhaps, have a 



554 DECISIONS OF THE COURTS. 

tendency to lessen competition either in the sale of 
pumps or in the sale of s-asoline at wholesale. I am, 
therefore, in full accord with the views expressed by the 
majority of the court with respect to the first paragraph 
of the commission's order. 

The second paragraph of the order rests upon section 
3 of the Clayton Act. 'Yhile section 5 of the Trade Com­
mission act provides " if it shall appear to the com­
mission that a proceeding by it • • • would be to 
the mterests of the public, it shall issue," etc., no similar 
provision is found m the Clayton Act. In proceedings 
under that act public interest is as conclusively presumed 
as in a criminal proceeding and needs to be neither 
alleged nor proved. Consequently, as I see it, the peti­
tion for review presents with respect to the second para­
graph of the order two questions only: First, whether 
the leases here involved are" on the condition, agreement, 
or understanding that the lessee • • • shall not use 
or deal in the goods, • • • merchandise, • • • 
or other commodities of a competitor of the lessor," and, 
if so, then, second, whether " the effect of such lease, 
• • • condition, agreement, or understanding may be 
to substantially lessen competition or tend to create 
monopoly in any line of commerce," both within the 
meanmg of section 3 of the Clayton Act. The leases con­
tain the following provision: 

" That the said equipment shall be used solely for the 
storage and handling of motor gasoline purchased by 
the party of tho second part from the party of the first 
part for the purpose aforesaid." 

While the foregoing clause does not contain a specific 
agreement not to use or deal in the gasoline of a com­
petitor of the lessor, yet the clause falls within the 
terms of the Clayton Act if its practical effect is to 
prevent such use. Unlted Shoe Machinery Oorpn. 
et al. v. The United States, 258 U. S. 451. Whether 
the practical effect of the restrictive agreement is to 
prevent the lessee from using or dealing in the gaso­
line of a competitor must be determined from the find­
ings of the commission and the evidence adducPd be­
fore it, for under section 11 of the Clayton Act its 
findings of fact are conclusive, if supported by the 
testimony. One of the findings of the commission, sup­
ported by the testimony, is " that a small number of re­
tail dealers to whom the respondent leases or sells such 
devices upon the terms and conditions aforesaid, handle 
similar products of respondent's comp~titors, but a large 
majority of the retailers to whom the respondent leases 
or sells such devices upon the terms and conditions afore­
said, require and use in their business only a si:pgle­
pump outfit." 

'\V1th respect to the one-pump retailer the restrictive 
clause in the leuses in question is as effective in prevent-
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· ing the lessee from using or dealing in the gasoline of a 
competitor of the lessor as if the lease expressly so pro­
vided. True, the lessee ma;r terminate the lease at the 
time and under the conditiOns mentioned therein, but 
that fact does not" enable the tying clause to elude the 
prohibition of section 3 of the Clayton Act, for that sec­
tion operates with respect to short-term leases and leases 
at will in like manner and with like force as it does with 
respect to long-term leases or, for that matter, leases in 
:perpetuity. The lPgality or illegality of the tying clause 
IS dependent not at all upon the duration of the lease or 
the manner in which it may be terminated. It is like­
wise true that the lessee has the right to install another 
pump of his own or a pump of a competitor, but as his 
business does not warrant or require more than one 
pump he has not installed more than one and, conse­
quently, his right is not a practical one but a mere ab­
stract right. 1'he result, in my opinion, is that in prac­
tice the restrictive clause of the leases in question has 
prevented and prevents a " single pump " lessee from 
using or dealing in gasoline of a competitor of the lessor 
just as effectively as if the lease had expressly so pro­
vided. Consequently, the lease falls within the prohibi­
tion of section 3 of the Clayton Act if the effect of such 
lPase "may be to substantially .Jessen coi!-•Petition or tend 
to create a monopoly" in sellmg gasolme nt wholrsale. 

Whether its effect may be to substantially lessen com­
petition or tend to create a monopoly is our second ques­
tion for consideration. The leases are now in force. 
The fact that they may be terminated at some future 
time is not relevant to the issue now under consideration. 
What has already been said shows that "a large majority 
of the retailers" require for use in their business only a 
single-pump outfit and the practical effect of the restric­
tive covenant of the lease under which they operate is to 
prevent such large majority from using or dealing in 
the gasoline of competitors of their respective lessors. 
Thereby free competition among the wholesalers of gaso­
line has been and now is restricted not with respect to 
an insignificant number of retailers but with respect to 
a larg~ majority thereof and. as effectually as if the ~e~ses 
were m perpetuitY, and as If. the~ expressly prohibited 
the lessee from usmg or dealmg m the gasolme of the 
competitors of the respective lessors. 

The petitioners have set up as a reason for the reversal 
of the commission's order the excellence of the pump as a 
means :for storing and delivering gasoline. But the com-



656 DECISIONS OF THE COURTS. 

mission has not attacked the pump. On the contrary, it 
admits the pump's many advantages and great utility. 
It denies, however, the right of the petitioners to make 
unlawful contracts with respect thereto or otherwise to 
use it as a m~ans of sti:flin~ competitioh. The petitioners 
further urge that the restnctive clause is the only method 
by which they are enabled to use and adequately protect 
their trade-mark. Even if this contentiOn were sup­
ported by the evidence it would be ineffective, for the 
petitioners are not at liberty to violate the law of the 
land whatever proper result may be the consequence of 
their so doing. · The evidence, however, discloses that many 
pumps are owned by retailers, yet there is no evidence 
that the name of the gasoline being sold through such 
pumps is not exhibited m the same manner as it is on the 
leased pumps. Nor is there any evidence that in such 
cases the gasoline of one wholesaler has been sold as the . 
gasoline of another. These last contentions of the ;Peti­
tioners are, in my judgment, wholly irrelevant to etther 
of the two issues presented with respect to section 3 of 
the Clayton Act. · 

Again, the :{letitioners contend that by means of the 
leases in question the number of retailers has been sub­
stantially enlarged and competition thereby increased 
rather than lessened. If it be a fact that by means of the 
leases the number of retailers has been increased, such 
increase was beyond question due to the nominal rental 
and not to the tying clause, and the t;v-ing clause is noM 
the less invalid even though accompamed by other clauses 
that are valid. Furthermore, each increase obtained by 
the nominal rental was simultaneously monopolized by 
the tying clause and competition thereby lessened and 
not increased. 

Although not differing from the majority of the court 
as to the legal principles by which the correctness of the 
second paragraph of the commission's order should be 
tested, yet I find myself not in full accord with their 
ultimate decision, for the only conclusion that I. am able 
to reach by applying those principles of law to the facts 
of these cases is that the effect of the restrictive covenant 
has been, now is, and so "may be" to substantially lessen 
competition h. that the practicaJ effect of that covenant is 
to prevent t e "one rump" retailer from using or deal­
ing in the gasoline o a competitor of his lessor and that 
consequently, all "one pump" leases are in violation of 
section 3 of the Clayton Act and invalid. 
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UISHA WAKA WOOLEN MANUFACTURING CO. 
. v. FEDERAL TRADE COMMISSION. 

Commission's order in 1 F. T. C. 506 requiring petitioner to cease 
and desist from using systems of price maintenance therein 
set forth, affirmed, upon the authority of Federal Trade Com­
mission v. Beech-Nut Packing Co., 257 U. S. 441, and petition 
tor writ of certforarl denied by the Supreme Court with 
the understanding that the Commission will modify its order 
so that the same may be no broader than said decision. 

(Circuit Court of Appeals, Seventh Circuit. September 
13, 19'22.) 1 

No. 2773. 

Before Baker, Evans, and Page, Circuit Judges. 

Per Curiam: 
This. is a proceeding to revise an order of the Federal 

Trade Commission. In its order the Commission found 
that the petitioner's methods of controlling prices in the 
retail trade were unfair. 

Inasmuch as the record shows that the condemned 
practices were substantially identical with those in­
volved in Federal Trade Commission v. Beech-Nut 
Packing Company, 257 U.S. 441, we approve the finding 
of the Commission upon the authority of that decision. 

The petition is accordingly dismissed. 

(Supreme Court of the United States. January 8, 
1923.) 1 

No. 720. 
Per Curiam: 
The petition for a writ of certiorari to the United 

States Circuit Court of Appeals for the Seventh Circuit 
is denied. The Solicitor General, in his brief for the 
l!~ederal Trade Commission, concedes that the order af­
firmed by the Circuit Court of Appeals is broader than 
the decision in Federal Trade Commission v. Beech-Nut 
Packing Oo., 257 U. S. 441, 42 Sup. Ct. 150, 56 L. Ed. 
314, 19 A. L. R. 882, which the Circuit Court of Appeals 
followed in dismissing the petition for the Woolen Man­
ufacturing Co. The court denies the application for writ 
of certiorari herein. assuming that the Federal Trade 
Commission will modify its order accordingly, and with­
out prejudice to an application for that purpose by the 
petitioner. 

1 Reported In 283 Fed. 1022. Appearances: Alexia C. Angell a.nd Henr:r 
E. Bodmnn, of Detroit, Mleh., tor petitioner. Adrlen F. Boslck, of Wallb­
ln'iton, D. C., tor resQondent. 

Reported in 260 u. B. 748, 43 Sup. Ct. 247. A.ppea.r8..11ces: lleney Ill. 
Bodwnn, ot Detroit, :t.Hch., tor petitioner, 
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FEDERAL TRADE COMMISSION v. P. LORIL­
LARD C0.1 

SAl\IE v. AMERICAN TOBACCO CO., INC.1 

(District Court, S.D. New York. October 3, 1922.) 

1. CoMMt:RCE KEY No. 48-FEDERAI. TRADE CoMMISSION ACT RE­
LATES 'IO INTERSTATE CoMMERCE ONLY, 

Federal Trade Commission Act Sept. 26, 1914 (Comp. St. 
Par. 8836a-883Gk), was enacted under the power conferred on 
Congress by the commerce clause of the Constitution, and the 
Commission has no authority In respect to Intrastate commerce 
or transactions. 

2. CoNSTITt:TIONAL LAW KEY No. 48-To BE CoNSTRUED so AS TO 
AVOID DOUBT OF CONSTITUTIONALITY. 

A stntute must be construed, If fairly possible, so as to avoid 
any doubt of Its constitutionality. 

3. TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION 
KEY No. 80!, NEw, voL. SA KEY-No. SERIEs-PowERS OF 
FEDERAL TRADE COM:t.USSION, 

A resolution of the Senate directing the Federal Trade Com­
mission to Investigate and report the tobacco situation as to 
the domE'Stic and export trade, etc., but without reference to any 
alleged violation of law, Is not within the provision of Federal 
Trade Commission Act, Par. 6 ( Comp, St. Par. 8836f), author­
Izing the Commission on direction of the President or either 
House of Congress to Investigate and report the facts relating 
to any nllege1l violation of the antitrust nets by any corpora­
tion, nor within the provision of section 9 (section 88361), vest­
Ing District Courts with jurisdiction to Issue writs of man­
damus to compel compliance with the provisions of the act 
or any order of the Commission made In pursuance thereof, and 
In the lnve:>tigatlon under said resolution neither the Com­
mission nor the court has authority to compel a private cor­
poration to produce its books and papers for Inspection and 
the making of copies thet·eof. 

4. SEARCHES AND SEIZURES KEY No. 7.-LIMITATION OF POWER OF 
TRADE COMMISSION, 

Whlle the Federal Trnde Commission may make Investiga­
tions, Its visitorial power over private corporations must keep 
within the restrictions of the Fourth Constitutional Amend­
ment. Congress could not grant, and did not Intend to grant, 
to the Commission, ap unlimited power of Inquisition or an 
unlimited right of access to books and papers of private parties, 
not engaged ln any publlc service or ot search without basts 
ot some facts tending to establish a charge of wrongdoing. 

(The syllabus is taken from 283 Fed. 999). 

a Writ or error to Supreme Court allowed on Januar;y 2, 1923. 
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Petitions for mandamus by the Federal Trade Com-
mis~ion against the P. Lorillard Company, a.nd against 
the American Tobacco Compally, Inc. Denied. 

'William Hayward, U. S. Atty., of New York City, 
and W. H. Fuller, Chief Counsel for Federal Trade 
Commission, of Washington, D. C. (A. S. Barnes, of 
New York City, of counsel), for petitioner. 

·William D. Guthrie and ·william B. Bell, both of 
New York City (Bernard Hershkopf, of New York 
City, of counsel), for respondent P. Lorillard Co. 

John w· alsh, of Washington, D. C., and Junius 
Parker, of New York City (Jonathan H. Holmes, of 
New York City, of counsel), for respondent American 
Tobacco Co., Inc. · 

MANTON, Oircuit Judge: 
These cases were argued together and will be con­

sidered in one opinion. 
The petitioner in each of the above-named proceedings 

~as granted an alternative writ of mandamus command­
mg the respondent to show cause why a peremptory writ 
should not issue directing that immediately it forthwith 
deliver into the pol!lsession of the Federal Trade Commis­
sion the accounts, books, records, documents, memoranda, 
papers, and correspondence of the respondent for inspec­
tion and examination and for the purpose of making 
copies thereof. The petition upon which the alternative 
writ was granted sets forth that on the 16th of Septem­
ber, 19211 a complaint was filed with the Federal Trade 
Commisswn against the respondent. The complaint 
alleged that the respondent in the conduct of its 
interstate commerce was indulgin~ in practices which 
were in violation of the proviswns of the Act of 
Congress of Septt-mber 26, 1914 {38 Stat. 717) 
in that the respondent was using certain methods 
of business practices resulting in unfair competition, 
and that it was regulating and fixing or attempting to 
regulate and fix the prices at which the commodities 
sold by it should be resold by those to whom it had sold 
them, and was cooperating, aiding, and abetting others 
to successfully formulate and carry out a scheme or com­
bination pursuant to which the resale prices of respond­
ent's commodities should be fixed and maintained by 
those to whom respondent had previously sold its prod­
ucts or commodities. Further, that the Senate of the 
Congress of the United States by a resolution directed 
the Federal Trade Commission to investigate the tobacco 
situation in the United States as to the domestic and ex­
port trade, with particular reference as to the market 
price to producers of tobacco and the market price for 
manufacturing tobacco a11d the price of leaf tobacco 

80044 °-24-VOL ~7 
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exported, and to report to the Senate as soon as pos­
sible the result of such investigation. Petitioner then 
sets forth that at variotli times between September 2V, 
1921, and November 5, 1921, authorized agents of the pe­
titioner, in. its behalf, demanded of the respondent to 
produce and furnish to them at respondent's offices Cl'r­
tain specified documentary evidence or written data, 
correspondence, and other paper writings which were 
then and there in the possession, custody, and control 
of the respondent so that copies thereof or parts thereof 
might Le made. And the respondent, complying with the 
demands and pursuant to its duty, under the :provisions 
of the Federal Trade Act, did produce for mspection 
and examination of petitioner's agents certain of the 
data commanded, but in violation of provisions of the 
Federal Trade Aet, it refused to produce for inspec­
tion and examination "certain documentary evidence., 
records, correspondence, and writings herem specified 
which were then and there in respondent's possession, 
custody, and control, and it refused to permit copies 
thereof to be made Ly petitioner." And it sets forth that 
it is necessary in the prosecution of its duty that such 

' inspection and examination be granted to the petitioner's 
agents and that it is hindered in the performance of 
its duty and in the exercise of its power by the refusal 
of the respondent to grant such examination and inspec­
tion. Its prayer for relief is that " all papers and telP­
grams received b/' the American Tobacco Company 
(or P. Lorillard Company) from all of its jobber cus­
tomers located in different points throughout the United 
States and also copies of all letters and telegrams sent 
by the American Tobacco Company (or P. Lorillard 
Company) to such jobbers during the period of January 
1, 1021, to December 31, 1021, inclusive" be turned over 
for examination and inspection. Each respondent resists 
the application for a peremptory writ, contendin¥ that 
the Federal Trade Commission is asserting authority 
which it does not 1;ossess in seeking to make an unlimited 
and unrestricted mspection with the right to copy all 
of the correspondence with its jobber customers, and that 
the Senate resolution directing the Federal Trade Com­
mission to make the investigation referred to grants 
no authority for unlimited and unrestricted search with 
the right to ropy the corrPspondence. It further con­
tends that Sees. 5, 6, nnd 9 of the Federal Trade Com­
mis.sion Act give no such authority of unlimited and un­
restricted sParch and examination, and it is said that any 
such construction or interpretation of the Federal Trade 
Commission Act would be in contravention of the Fourth 
Amendment of the Constitution guaranteeing the right 
of the people to be secure in their .rapers and efi'ects 
against unreasonable searches and seizures and that no 
warrant shall issne hut upon probable cause supported 
by oath or affirmation. Thus the question is presented 
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whether Congress can delegate visitorial powers under 
the commerce clause of the Constitution over private 
corp01;atipns engaged in interstate commerce to the ex­
tent of granting unlimited and unrestricted examination 
and inspection with the right to copy. 

By the Act of Congress of September 26, 1914, the 
Federal Trade Commission was created a body cor­
porate. Its purposes were defined by the statute 
creating it and its duties and powers and administration 
are referred to in Sees. 5, 6, and 9. It is provided by 
Sec. 9 of the Act that-
" for the purposes of this Act, the Commission or its 
duly authorized agent or agents, shall at all reasonable 
times have access to, for the purpose of examination, and 
the right to COI?Y any documentary evidence of any cor­
poration being mvestigated or proceeded against"; 

And Sec. 6 of the Act provides: 
"That the Commission shall also have power-(a) To 

gather and compile information concermng, and to in­
vestigate from time to time the organizatwn, business, 
conduct, practices, and management of any corporation 
engaged m commerce, excepting banks and common car­
riers subject to the Act to regulate commerce, and its 
relation to other corporations and to individuals, as­
sociations, and partnerships." 

The Constitution provides (Art. 1, Sec. 8, Cl. 3) that 
Congress shall have power to regulate commerce with 
foreign nations and among the several States. 

Each respondent is conceded to be a private cor­
poration engaged in selling tobacco and its products and 
Is engaged in interstate and intrastate commerce. This 
investigation was commenced "For the purpose of 
ascertaming the facts relating to respondent's business." 
The business of each of the respondents is very exten­
sive, its letters, papers, and other documents making it 
a business of thousands of letters per month. The 
affidavits submitted by the respondents set forth a mass 
of correspondence and other documentary evidence 
which, if the petitioner prevails in its alleged right to 
" full and complete access to any and all documentarr, 
evidence in the possession and control of the respondent,' 
would, it is all<'ged, handicap the respondent ir: its busi­
ness and entail• considerable expense and difficulties. 
~Iuch of the correspondence relates to transactions bear­
Ing upon intrastate commerce only. As to such of the 
correspondence as hear upon intrastate commerce, the 
petitioner is not entitled to examination, inspection, or 
copying any part thereof. The commerce clause of the 
Constitution granting power to the Congress to legislate 
as to the commerce permits only of legislation which 
has to do with interstate commerce. The Federal Trade 
Act forbids unfair practices in reference to the com­
merce of an interstate character only. lV ard Baking 
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Co. vs. Federal Trade Oomm., 264 Fed. 330. The com­
merce clause of the Constitution vested in the Congress 
" a full and complete power to regulate commerce among 
the several States, for the strong arm of tl1e national 
government may be put forth to brush away all obstacles 
to interstate commerce." In re Debs., 158 U. S. 564. 
And "Constitutional privileges do not change but their 
operation extends to new matters as modes of business 
and the habits of life of the peoples vary with each 
succeeding generation. The power 1s the same but it op­
erates to-day upon modes of interstate commerce un­
known to the fathers and will operate with equal force 
upon any new modes of such commerce which the future 
may develop." Gibbons vs. Ogden, 22 U. S. 1. The 
power of Congress .to legislate embraces power not only 
to regulate and control that which is wholly interstate 
but also that which even though intrastate affects the 
free flow of interstate commerce. Minn. Rate Oases, 
230 U. S. 352. To ·regulate is the power to enact legisla­
tion directly affecting interstate commerce. United 
States vs. Adair, 152 Fed. 737. The Constitution having 
granted to the Congress plenary power to regulate or 
control commerce among the States Congress may dele­
gate such duties to investi~ate and iearn conditions to a 
permanent administrative body. 

The validity of the Interstate Commerce Commission 
Act granting to that commission the power to investigate 
facts relating to interstate transportation was considered 
in Interstate Commerce Covunissi()n vs. Brimson, 154 
U. S. 447. It has been held that the visitorial power 
of the Federal Government provided for in the act, over 
private corporations, must be restricted to activities of 
an interstate commerce character. Hale vs. Henkel, 
201 U. S. 43; Interstate Commerce Oomm. vs. Good­
rich Co., 224 U. S. 1D4; United States vs. Basic Prod­
ucts Co., 260 Fed. 472. '\Ye must presume that the Con­
gress did not intend by this legislation to invade the 
field reserved under the Constitution to the several States 
by interfering with transactions in intrastate commerce. 
" The statute must be construed, if fairly possible, so as 
to avoid not only the conclusion that it is unconstitutional 
but also grave doubts upon that score." United States 
vs. Jim Fuey Moy, 241 U.S. 394; see also United States 
vs. D. & H. Co. 213 U. S. 366. 

The resolution of the Senate provided that " the Fed­
eral Trade Commission be and IS hereby directed to in­
vestigate the tobacco situation in the United States as 
to the domestic and export trade, with particular refer­
ence to the market price to producers for tobacco and the 
market price for manufactured tobacco and the price of 
leaf tobacco exported, and report to the Senate as soon as 
possible the result of such investigation." 
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This resolution has not the mandatory effect of statu­
tory enactment with reference to the commerce clause 
of the Constitution, and the present application for the 
writ must rest upon the command of Sec. 9 of the 
Federal Trade Commission Act, wherein jurisdiction is 
g-ranted to the District Courts of the United States "to 
Issue writs of mandamus commanding any person or cor­
poration to comply with the provisions of this Act or any 
order of the Commission made in pursuance thereof.;' 
The resolution of the Senate does not come within the 
terms of the authority conferred by the statute in ques­
tion. Under Sec. 6 power is conferred upon the Com­
mission " upon the direction of the President or either 
House of Congress to investigate and report the facts 
relating to any alleged violations of the antitrust acts by 
any corporation," but the language of this statute makes 
it necessary for one of the Houses of Congress to adopt a 
resolution for a direction to investigate, and the report­
ing of such investigation must be for alleged violation 
of the antitrust acts. The quotation from the resolution 
of the Senate fails to indicate that it is founded upon 
any violation or alleged violation of the antitrust law. 
It does not indicate that the Senate intended that any 
antitrust law violation should be investigat{'d by the 
Commission. If so, an apt expression to that efl'ect could 
have been used. It can not, therefore, be concluded that 
it was intended in the language used to investigate any 
violations of the antitrust acts by any corporation. In 
any case the power of the Federal Trade Commission can 
not be broader than what Congress did or could delegate. 
The analogy of the cases arising under the powers of the 
Interstate Commerce Commission with that of the Fed­
eral Trade Commission's powers is pertinent. This was 
referred to in Beechnut Packing Co. vs. Federal Trade 
Oomm., 2G4 Fed. 885. A comparison of the statutes 
particularly setting forth the procedure under the two 
acts shows the similarity. In each any person may be 
compelled to appear and depose and produce docu­
mentary evidence in the same manner as witnesses may 
be compelled to appear and testify and produce docu­
mentary evidence before the Commission. Both commis­
sions are required to make findings and proceedings be­
fore them, and the findings must be based upon the testi­
mony given. 

In the Harriman case (211 U. S. 407) Justice Holmes 
said: 

"The Commission • • • is given po'Yer to require 
the testimony of witnesses ' fo_r ~he J?Urpose of this Act.' 
The argument for the Comm1sswn· 1s that the purposes 
of the Act embrace all the duties that the Act imposes 
and the powers that it gives the Commission; that one 
of the purposes is that the Commission shall keep itself 
informed as to the manner and method in which the 
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business of carriers is conducted, as required by Section 
12; that another is that it shall recommend additional 
legislation • • • and that for either of these general 
objects it may call on the courts to require any one whom 
it may point out to attend and testify if he would avoid 
the penalties for-contempt. 

" "\Ve are of the opinion, on the contrary, that the pur­
poses of the Act for which the Commission may exact 
evidence embrace only complaints for violation of the 
Act and investigations by the Commission upon matters 
that might have been made the object of complaint. 
As we have already implied, the main purpose of the 
Act was to re~ulate the interstate business of carriers, 
and the seronctary purpose, that for which the Com­
mission was established, was to enforce the regulations 
enacted. These, in our opinion, are the purposes referred 
to; in other words, the power to require testimony is lim­
ited, as it usually is in Eng:ish-speaking countries, at 
least, to the only cases where the sacrifice of privacy is 
necessary-those where the investigations concern a spe­
cific breach of the law. • • • 

"If we felt more hesitation than we do, we still should 
feel bound to construe the statute not merely so as to 
sustain its constitutionality, but so as to avoid a succes­
sion of constitutional doubts, so far as candor permits." 

The Interstate Commerce Commission deals with quasi­
public corporations. Dut the :phrase of the Federal Trade 
Commission Act considered, m view of the language in 
the Harriman case, would indicate that the right to pro­
cur~ information in its investigations under the provi­
sions of Sec. 6 would not grant the unlimited search and 
inspection of correspondence with the right to copy the 
same in the absence of some specific complaint which 
would point out the materiality to that complaint of the 
particular correspondence and papers sought to be ob­
tained. 

Heading Sees. 5, 6, and 9, I do not think that Congress 
intended at the time of the enactment of this law to go 
beyond the well-recognized .Principles of limitations with 
reference to searches and seizures guarded against by the 
Fourth Amendment of the Constitution. It is better to 
deduce the intention that information should only be ex­
tracred by the yrocedure long established in the courts in 
conformity with the Constitutional guarantee against 
unlawful and unreasonable searches and seizures and the 
right of people to be secure in their papers and effects 
therefrom. The Fourth Amendment provides: 

" The right' of the people to be secure in their • • • 
papers and effects, against unreasonable searches and seiz­
ures shall not be violated, and no warrants shall issue 
but upon probable cause, supported by oath or affirma­
tion, and particularly describing the place to be searched 
and the persoDS or things to be seized." 
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This command of the· Constitution, properly inter­
preted, is a prohibition against Congress granting powers 
to the Conunission for unlimited searches and seizures of 
letters and documents. . The act makes plain the duty of 
the Commission to gather, compile, and publish for use 
in its proceedings what may be voluntarily offered or 
submitted in response to request or demand. It may 
also make investigation independently, but the exercise 
of visitorial power over private corporations must keep 
within the restrictions of the Fourth Amendment. 
"Neither branch of the legislative department, still less 
any merely administrative body established by the Con­
gress, possesses or can be vested with a general power of 
making inquiry into the private affairs of the citizen." 
Interstate Commerce Oomm. vs. Brimson, 154 U. S. 478. 

As was said by Mr .• Justice Brewer in In re Pacific 
Ry. Oomm., 32 Fed. 241: 

"There is no doubt that Congress may authorize a 
commission to obtain information upon any subject 
which, in its judgment, it may be important to possess 
* * * But in its inquiries it is controlled by the same 
guards against the invasion of private rights which limit 
the investigations of private parties into similar matters." 

It is the duty of the Court to so construe the Act as to 
save the statute from Constitutional infirmity. J(night8 
Templar Indemnity Oo. vs. Jarman, 187 U.S. 197; U.S. 
vs. D. & [],, Oo., 218 U.S. 407; Harriman vs. Interstate 
Commerce Oomm., 211 U. S. 407. 

Section 6 (b) grants to the Commission the right to 
l'equire corporations coming within its jurisdiction to 
make reports concerning the1r affairs and thus to furnish 
to the Commission such information as it may require. 
And subdivision (a) of Sec. 6 calls upon the corporations 
in que~Stion to report upon specific matters as provided 
in subdivision (b). If the corporations fail in reporting 
or the reports are false, the Commission is entitled, upon 
properly showing the probable cause, to demand due dis­
closures and access to the inspection of any specific, neces­
sary, and relevant papers, excluding such papers as may 
be privileged. In other words, there must appear to be 
some reasonable cause for a search such as a definite com­
plaint char()'ing a specific wrong and thus presenting an 
mquiry whkh would have reasonable and readily ascer­
tainable limits. Such a construction of subdivisions 
(a) and (b) of Sec. 6 would effectuate the intent of Con­
gress.. and the procedure can be kept within Constitu­
tional limits. United States vs. L. & N. R. R., 236 U. S. 
318; Veeder vs. United States, 252 Fed. 414. Such a con­
struction would seem to be in accord with the discussions 
in the Senate when this legislation was enacted. (See 
51 Congressional Records, part 13, 63rd Congress, Se{!ond 
Session, pp. 12747, 12800, 12806-11, 12918, 12927.) It 
was not intended to grant an unlimited power of inquisi-



566 

... 

DECISIONS OF THE COURTS, 

tion or an unlimited right of access to books and papers 
of private parties not engaged in any public service or 
a search without basis of some facts tending to establish 
a charge of wrongdoing. 

It is now well established that a corporation is en­
titled to invoke the guarantees of the Fourth Amendment 
against unreasonable searches and seizures in as full a. 
measure as would a person or partnership. Silverthorne 
Lumber Co. vs. United States, 251 U. S. 385; Coastwise 
Lumber Co. vs. United States, 259 Fed. 847. · 

In the papers submitted on this application there is no 
showing of the existence of probable cause. The relief 
prayed for is in general terms and includes all papers 
and telegrams received by each respondent from its 
jobber customers located in different points throughout 
the United States and copies of all letters and telegramq 
sent by each respondent to such jobbers during the 
period from January 1, 1921, to December 31, 1921, in­
clusive. Such general demands made in other warrants 
of law, such as a subpoena duces tecum, have been con­
demned as not giving a reasonably accurate description 
of the papers wanted, either by date, title, substance, or 
subject to which they relate. Ex Parte Brown, 72 Mo. 
83; Carson vs.llawley, 82 Minn. 204. 

In Boyd vs. United States, 116 U. S. 616, the court 
quoted with approval Judge Camden's language in 
Enticlc v. Carrington and Three Other King's Me&­
sengers, 19 Howell's State Trials, 102!>, where>in he said: 

"Papers are the owner's goods and chattels; they are 
his dearest property; and are so far from enduring 
a seizure that they will hardlv bear an inspection; and 
though the eye can not by the 1a ws of England be guilty 
of a trespass, yet where private papers are removed and 
carried away the secret nature of those goods will be an 
aggravation of the trespass, and demand more con­
siderable damages in that respect. Where is the written 
law that gives any magistrnte such a powed I can 
safely answer, there is none; and, therefore, it is too 
much for us, without such authority, to pronounce a 
practice legal which would be subversive of all the com-
forts of society." · 

To grant the relief prayed for by the petitioner would 
be to permit an unreasonable search and seizure of 
papers in violation of the Fourth Amendment. It was 
not the intention of Congress to grant such unlimited 
examination and inspection by the legislation in ques­
tion, nor, indeed, did Congress have authority to do so 
under the commerce clause of the Constitution. It would 
be unreasonable and unjust to accede to the demands of 
the petitioner% and the application :for the peremptory 
writ of mandamus against the respondents American 
Tobacco Company and P. Lorillard Company is denied. 
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GUARANTEE VETERINARY CO. ET AL. v. FED­
ERAL TRADE COMMISSION. 

(Circuit Court of Appeals, Second Circuit. November 
6, 1922.) 

No.8. 

1. TnADE-!IfAnKs AND TRADE NAMES AKD UNFAIR CoMPETITION KEY 
No. 80!, NEw, voL. SA KEY-No. SERIEs-THREE ANALYSES 
HELD TO SUSTAIN FINDING OF CoMMISSION THAT PRODUCT 
Dm NOT CoNTAIN ADvEr.TISED INGREDIENTS. 

Where three analyses of samples of a product, one of which 
was furnished by the seller and the other two purchased In the 
open market, all showed that the product lacked 10 of the 16 
Ingredients stated in the advertisements thereof, and there was 
no evidence to the contrary, nor offer to submit other samples 
for further analysis, the finding of the Commission that the 
product, some of which was admittedly shipped In Interstate 
commerce, did not contain the advertised ingredients, was sus­
tained by the presumption that the samples analyzed were fair­
samples, £10 as to be conclusive under Federal Trade Commission 
act, par. 5 ( Comp. St., par. SS36e). 

2. TBADE-ll:fARKB AND TRADE NAMES AND UNFAIR CoMPETITION 
KEY No. SO!, NEw, VOL. 8A KEY-No. SERIEs-EVIDENCE HELD 
TO SUSTAIN FINDING ADVERTISEMENT GOVE!tNMENT HAD 
ADOPTED PRODUCT WAS FALSE. 

The Federal Trade Commission's finding that an advertise­
ment that the Government had adopted the product advertised 
was false was sustained by proof that the only purchase of the 
product by the Government was permission given by the Govern­
ment to the manufacturer of the product to substitute some of 
it for the manufacturer's own product, marketed under another 
name, which had been sold to the Government. 

8. TBADE-l\IARKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY 
No. SO!, NEW, VOL. 'SA. KEY-NO. SERIES-VOLUNTARY DISCON­
TINUANCE OF PRACTICE DOES NOT PREVENT CoMMISSION 
noM IssUING ORDER. 

The fact that the company had discontinued the publication 
of a false advertisement that the Government had adopted its 
product before the complaint was filed against It before the 
Federal Trade Commission, does not deprive the Commission 
of authority 'to command the company to desist from such ad­
vertisement, since lt ts not obliged to assume that the false 
publication would not be resumed. 

4. T!tADE-1\IARKB AND TRADE NAMES AND UNFAil\ COMPETITION 
KEY No. SO!, NEw, VoL. SA KEY-No. SERIEs-CoMMISSION 
liAS DISCRETION AS 'l'O THE OnDER AGAINST CoMPANY USING 
]j"ALBE ADVKl!TlSEMENT. 

Where the testimony showed conclusl'lely that a company had 
published advertising matter containing false and misleading 
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• 
Atatements, which it circulated in several states, nnd thnt 1t solcl 
its product in interstate commerce, it was a proper exercise of 
the Commission's discretion to command the company to desist 
from publishing such advertisement. 

5. TBA.DE-1\!.\RKS AND TRADE NAMES AND UNFAIR COMrETITION 

KEY No. 80!, NEw, Vor •. SA KEY-No. SERIES-MANAGER oF 

CoMMON-LAw TRUST CAN NoT COMPLAIN HE WAs MADE A 

PARTY; 

Even though the manager of a common-law trust, which wa:, 
engaged in unfair competition in interstate commerce, was not 
indlviduaiJy engaged in such commerce, and was not a neces­
sary party to proceedings against the company before the Fed­
eral Trade Commission, he can not complain that he was made 
a party. 

(The syllabus is taken from 285 Fed. 8ti3.) 

Petition to Review Order of the Federal Trade Com­
nussion. 

Proceeding under the Federal Trade Commission 
against the Guarantee Veterinary Company and George 
L. Owens. On petition by the company to revise an 
order of the Commission commanding it to desist from 
certain advertising. Order affirmed. 

1Vill H. Krause, of ·washington, D. C., for petitioners. 
1V. II. Fuller and I. E. Lambert, both of Washington, 

D. C., for respondent. 
Before Rogers and Manton, Circuit Judges, and Au­

gustus N. Hand, District Judge. 

RooEns, Circuit Judge: 
This proceeding brings before us for review an order 

entered by the Federal Trade Commission directing the 
petitioners to desist from certain uqfair methods of com­
petition. 

The Guarantee Veterinary Company is an association 
in the form of a common-law trust, and has its principal 
office and place of business in the city of Chicago in the 
State of Illinois. Geor~e L. Owens is the controlling 
and managing trustee. They are engaged in the sale of 
salt in the form of blocks for the use of live stock under 
the brand name" Sal-Tonik" in the several States of the 
United States. 

It appears that the Federal Trade Commission, pro­
ceeding under the act of September 26, 1914, commonly 
known as the Federal Trade Commission act ( 38 Stat. 
717, c. 311), on September 2, l!H9, issued a complaint 
against the petitioners in which it averred that they are 
engaged in mterstate commerce in the sale of salt in the 
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form of blocks for the use of live stock under the brand 
of "Sal-Tonik" in direct competition with other per-
sons, copartnerships, and corporations also enga~ed in 
the sale of block salt for the use of live stock; tllat in 
connection with the sale of said " Sal-Tonik" blocks 
they had been publishing and distributing advertising 
matter containing false and misleading statements con-
cerning the said "Sal-Tonik" blocks. And the com-
plaint alleged that among the false and misleadin~ state-
ments which the petitioners put forth in their aavertis-
ing matter were representations and implications to the 
effect that the "Sal-Tonik" blocks contained certain 
medicinal ingredients; that they operated a number of 
factories in various parts of the United States, the total 
product of one of which was purchased and thereby in-
dorsed by the Quartermaster's Department of the United 
States Army, and that the petitioners owned and oper-
ated certain large and expensive machinery necessary for 
the manufacture of the said " Sal-Tonik" blocks; and 
that all of this was desi(l"ned to and did mislead the pur-
chasing public into the belief that the petitioners' prod-
uct posscs~ed certain unique and beneficJal characteristics 
and tended to secure for the product an undue preference 
over the product of competitors. 

The complaint was duly served upon the petitioners, 
who filed their answer thereto on October 11, 1919. 

Notice of the taking of testimony was given, and testi­
mony was taken on September 9, 1920, and on December 
15, 1920. On June 8, 1921, the Commission filed its find­
ings as to facts and conclusion and on the same day en­
tered the order to cease and desist. 

On July 18, 1921, the petitioners filed their exceptions 
and on December 13, 1921, the Commission filed modified 
findings and a modified order. . 

The Commission has made the following findings of 
fact: 

" One. That the respondent, the Guarantee Veterinary 
Company, is an association in the form of a trust, having 
its principal office and place of business in the city of 
Chicago, State of Illinois, of which the respondent, 
George L. Owens, is the controlling and managmg trus­
tee, and that the respondents are now and for more than 
two years last fast have been engaged in the sale of salt 
in the form o blocks, for the use of 1i ve stock, under 
the brand name ' Sal-'fonik,' in and among the several 
States of the United States and the District of Columbia, 
in direct competition with other persons, copartnerships, 
and corporatiOns also engaged in the sale of block salt 
for the use of live stock. 

"Two. That during the years 1918 and 1919 the re­
spondents printed and caused to be circulated, in and 
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throughout the various States of the United States, cir­
culars in which it stated that its product, Sal-Tonik, con­
tained the following ingredients: Sulphate of iron (re­
dried), carbonized peat, charcoal, tobacco, quassia, sul­
phur, gentian pure salt, chloride of magnesia, EJ?som 
salts, Glauber;s salts, bicarbonate of soda, oxide of Iron, 
mineralized humoides, American wormseed, Levant 
wormseed, capsicum (red pepper); when in truth and 
in fact respondent's product, Sal-Tonik, did not contain 
all of said ingredients, and did not contain carbonized 
peat, charcoal, tobacco, quassia, sulphur, gentian, min­
eralized humoides, Amencan wormseed, Levant worm­
seed, or en psi cum (red pepper). 

" Three. That prior to the organization of the re­
spondent, Guarantee Veterinary Company, in the year 
1918, the respondent, George L. Owens, caused to be or­
ganized the Guarantee Swine Veterinary Company, a 
corporation organized under the laws of South Dakota, 
and the Guarantee Semm Company, a corporation or­
ganized under the laws of Iowa, in both of which cor­
porations the respondent, George L. Owens, was the 
largest stockholder, and of which he was the controlling 
manager and president. 

" Four. That said Guarantee Semm Company was 
owned and operated by said Guarantee Swine Veterinary 
Company; that later the word ' Swine' was dropJ?ed 
from the corporate name and the owning and operatmg 
company became the Guarantee Veterinary Company, 
Incorporated; that said Guarantee Veterinary Company, 
Incorporated, succeeded to all property;. assets, and rights 
of both the said Guarantee Serum vompany and the 
said Guarantee Swine Veterinary Company, and that 
later the assets and rights of the said Guarantee 
Veterinary Company, Incorporated, were assigned or 
surrendered to the Guarantee Veterinary Company, a 
common-law trust;. that George L. Owens was the prin­
cipal stockholder and president of the Guarantee Serum 
Company the Guarantee Swine Veterinary Company, 
and the Guarantee Veterinary Coml?any, Incorporated., 
and is the controlling and managmg trustee of the 
Guarantee Veterinary Company, a common-law trust; 
and that all of these corporations and the trust and 
George L. Owens, first as president and later as trustee, 
caused to be manufactured and sold, and are now causing 
to be manufactured and sold, in interstate commerce the 
article known and designated Sal-Tonik. 

" Five. That during all the time of the existence of 
the said Guarantee Serum Company, the said Guarantee 
Swine Veterinary Company, the said Guarantee Veter­
inary Company, Incorporated, the said Guarantee V eter­
inary Company, a common-law trust, George L. Owens, 
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as the principal stockholder and president of the first 
three named corporations and as trustee for the last 
named, a common-law trust, was advertising and repre-
senting or causing to be advertised and represented to 
customers and dealers in said Sal-Tonik that their prod-
uct, Sal-Tonik, contained substantially the following 
ingredients: Sulphate of iron (redned), carbonized 
peat, charcoal, tobacco, quassia, sulphur, gentian, pure 
salt, chloride of magnesia, Epsom salts, Glauber's salts, 
bicarbonate of soda, oxide of Iron, mineralized humoides, 
American wormseed, Levant wormseed, capsicum (red 
pepper); when in truth and in fact respondent's l>rod-
uct, Sal-Tonik, did not contain all of said ingredtents, 
and did not contain carbonized peat, charcoal, tobacco, 
quassia, sulphur, gentian, mineralized humoides, Ameri-
can wormseed, Levant wormseed, or capsicum (red pep-
per). 

"Six. That during the years 1918 and 1919 respond­
ents advertised in the Cooperative :Manager and Farmer 
(Commission's Exhibit No. 10), a magazine published 
at Minneapolis, Minn., which had a general circulation 
throu~h the medium of the mails and other distributing 
agencies in and throughout various States and Terri­
tories of the United States and the District of Columbia, 
and also by circulars prepared an~ printed by respond­
ents which they cansed to be circulated throughout 
various States and Territories of the United States 
and District of Columbia, the following: 

" ' U. S. Government adopts Sal-Tonik.-The Quarter­
master's Department of the U. S. Army has adopted Sal.­
Tonik and purchased our entire southern output for 
use in the U. S. Cavalry. * * * 

"' The U. S. Army used Sal-Tonik, as is shown by a 
letter which appears below, written by the assistant 
veterinarian of the U. S. Army at Camp Johnston. 
* * * 

"'CAMP JosEPH E. JoHNSToN, FLA., 
"' J anua7'1J 136, 1919. 

"'GuARANTEE VETERINARY Col'tiPANY, 
"' Ohioago, Illi-nois. 

"'To whom it may concern: . 
"'While acting as 2d Lt., Vet. U. S. A., Auxiliary 

Remount Depot No. 333, qamp Joseph, ~· Johnston: 
Florida, I had the opportumty of recogmzmg the value 
of Sal-Tonik. Large numbers of animals were kept in 
corrals in the camp, and naturally much sickness would 
be expected; however, I noticed that where the animals 
had access to Sal-Tonik they improved in flesh and vital­
ity. There was a very small percentage of digestive 
disturbances, such as indigestion, colic, impactions, and 
diseases of systemic origin. 
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"'Having recognized the value of Sal-Tonik I highly 
recommend it as an efficient medicinal salt of superior 
quality. 

"' (Signed) J. F. SwAIN, 
"' !Jd. Lt., Yet. U.S. A., Auxiliary Remount 

"'Depot 333, Oamp Joseph E. Johnston.' 

" That the Palestine Salt & Coal Co., of Palestine, 
Texas, made salt blocks for respondents, the respondents 
furnishing the medical ingredients and the Palestine Salt 
& Coal Co. furnishing the labor and salt. That the 
Quartermaster Department of the U. S. Army purchased 
in the month of December, 1917, 1,200 blocks of Sal­
Tonik at Palestine, Texas, from the Palestine Salt & 
Coal Co., who were agents for the respondents, and that 
this one purchase was the only purchase of the re­
spondent's product made by the United States Govern­
ment. 

" That the U. S. Government did not adopt Sal-Tonik. 
" That :Mr. J. F. Swain was not assistant veterinarian 

of the U. S. Army at Camp Johnston, and at the time 
the above letter was written he was not a 2d lieutenant 
in the U.S. Army, nor was he located at Camp Joseph E. 
Johnston, Fla." 

After making the above findings as to the facts the 
Commission made the following conclusion: 

" That the methods of competition set forth in the 
foregoing findings as to the facts are, under the circum­
stances set forth, unfair methods of competition in 
violation of the provisions of section 5 of an act of 
Congress approved September 26, 1914, entitled, 'An act 
to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.' " 

Thereupon it issued the following order: 
"It is ordered that the respondents, Guarantee Veter­

inary Co., and George L. Owens, trustee, their officers, 
a~ents, servants, and representatives, do cease and desist, 
directly or indirectly-

" From publishing or causing to be published or cir­
culated throughout the various States of the United 
States, the Territories thereof, the District of Columbia, 
and foreig11 countries, advertisements, circular letters, or 
other printed matter whatsoever wherein it is falsely 
stated, set forth, or held out to the general public that 
the respondents' product, Sal-Tonik, contains carbonized 
peat, charcoal, tobacco, quassia, sulphur, gentian, miner­
alized humoids, American wormseed, Levant wormseed, 
or capsicum (red pepper) 1 or any other ingredients, 
medical or otherwise, if Sind Sal-Tonik does not then, 
in fact, contain each and all of the ingredients which are 
stated in the advertisement to enter into its composition; 

"From publishin(J' and circulating or causing to be 
published and circuYated throughout the various States 
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of the United States, the Territories thereof, the District 
of Columbi~, and foreign countries, ad':ertisements, cir-
culars, folders, letters, or any other prmted or written 
matter whatsoever, wherein it is falsely stated, set forth, 
or held out to the public: 

"(1) That the United States Government, or any 
department, branch, or agency thereof, has adopted 
respondents' product, Sal-Tonik. 

"(2) That respondents have sold their entire south­
ern output to the United States Government or to any 
department, branch, or agency thereof. 

"From using as an advertisement of their product, 
Sal-Tonik, a certain letter, dated January 25, 1919, and 
signed by J. F. Swain, purported to be at the time of 
signature a second lieutenant in the United States Army, 
at Carol> Joseph E. Johnston, Florida. 

" It IS further ordered, that the respondents, the 
Guarantee Veterinary Co. and George L. Owens, trustee, 
shall within 60 days after the service upon them of a 
copy of this order, file with the Commission a report in 
writin~ setting forth in detail the manner and form in 
which 1t has complied with the order to cease and desist 
hereinbefore set forth." 

The Federal Trade Commission act, in section 5, pro­
vides that "The findings of the Commission as to the 
facts, if supported by testimony, shall be conclusive." 
(38 Stat. 720.) ·we have, therefore, examined the trans­
script of record, which has been filed in this court, for 
the purpose of determining whether the testimony before 
the Commission supports the findings. 

It appears that the Guarantee Veterinary Company 
admitted in its answer that it was engaged in interstate 
commerce. It, however, asserts that no proof was ever 
made that any Sal-Tonik claimed to have been analyzed 
ever moved in interstate commerce, or that said blocks 
were made either for or by the Guarantee Veterinary 
Company, or George L. Owens, nor was it shown or 
proven that any competitors ever made or sold any medi­
cated salt block, nor was it shown that George L. Owens 
individually was ever engaged in interstate commerce at 
any time. 

The transcript of record shows that the petitioners 
prepared and sent out to prospective customers in vari­
ous States, in the latter part of the year 1918 and the 
earlier part of the _year 1919, an advertising circular 
which stated that" Sal-Tonik contains the following in­
gredients: 

'" Su1phate of iron (redried), carbonized peat, char~ 
coal, tobacco, quassia, sulphur, gent!an, pure .salt, chloride 
of magnesia, Epsom salts, Glauber s salts, bicarbonate of 
soda, oxide of iron, mineralized humoides, American • 
wonnseed, Levant wormseed, capsicum (red pepper).'" 
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The sta~ment contained in the circular sustains that 
part of finding No. 1 as to the advertising circulars 
which the petitioners circulated setting forth the in­
gredients of the product Sal-Tonik. 

It also appears from the transcript that three different 
analyses were made of the petitioners' product. The 
first in June, 1916, from a sample furnished by the peti­
tioners; the second in February, 1919, from a sample 
purchased on the open market, which was the product of 
petitioners; and the third in December, 1919, from a 
sample purchased on the open market, which also was 
the product of petitioners. This last analysis was made 
by the acting chief chemist of the United States Depart­
ment of Agriculture-an expert chemist in the Depart­
ment of Agriculture who had studied and compared all 
three of these analyses testified that they did not show 
any of the following ingredients: Carbonized peat, char­
coal, tobacco, quassia, sulphur, gentian, mmeral hu­
moides, American wormseed, Levant wormseed, capsi­
cum (red pepper). He further ~stifled that " Sal­
Tonik" was JUSt salt with its impurities and coloring 
matter. 

The petitioners advertised in their circulars that six­
teeen inl!redients entered into the manufacture of their 
blocks ot "Sal-Tonik," and the chemical analyses proved 
show no trace of ten of them. This is an excerpt from 
the testimony : 

"Question. Mr. :Murray1 is it not a fact that this prod­
uct is merely salt with a httle coloring matted 

"Answer. Essentially that; nearly all salt contains 
more or less impurities, and this is colored distinctly red 
by the iron oxide. 

"Question. And that is about all this product is, just 
salt with its impurities and coloring matter 1 

"Answer. Essentially that; yes. 
"Question. That is what the difl'erent analvses show¥ 
"Answer. The impurities would be a little greater 

than you would get m first-class table salt. The Bureau 
of Chemistry's analysis shows two per cent of sodium 
sulphate. That is much more than you would gP.t in 
good table salt." 

The petitioners contend, however, that the " Sal­
Tonik" blocks might contain all the ingredients as ad­
vertised, and yet all the ingredients might not appear in 
an;v: of the different analyses which were introduced in 
evidence bv the Commission. This might be possible but 
is not ;probable. The three analyses which were intro­
duced m evidence stand undisputed and uncontradicted. 
The petitioners mi~ht have submitted samples of their 
product" for analysis and offered evidence to rebut that 
produced before the Commission, but they did not choose 
to do so. The presumption is that the testimony pre­
sented is true, no proof having been introduced to over-
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come it. There is no evidence to show that the specimens 
taken for analysis were not fair or typical ones, and the 
question whether the ingredients which were not detected 
upon the chemical analysis were in some other part of the 
block from which the specimen was not taken and failed 
to be detected on account of improper mixing is one of 
fact on which the decision of the Commission should be . 
followed. 

The petitioners object to finding of fact No. 6. An 
examination of the transcript, however, satisfies us that 
the finding is supported by the testimony. It appears· 
conclusively that Swain, the writer of the letter set forth 
in the findmg, never was assistant veterinarian at Camp 
~ oseph E. Johnston and that h~ had hot been at the camp 
smce December 11, 1018. That he had been discharged 
from the Army long before the letter of January 25, 1919, 
was written, and that he was not at that time connected 
with the Army in any way also is beyond question. 

The circumstances connected with the purchase of 
"Sal-Tonik" by the Government are disclosed in a let­
ter written to the Guarantee Veterinary Company by 
the Palestine Salt & Coal Company, dated January 23, 
1917, and which is in the trnnscript. The letter shows 
that the Palestine Salt & Coal Company were themselves 
the manufacturers of a medicated block and had ar­
ranged to sell their own product to the United States 
Government at $13.40 per ton; that on December 23, 
1917, a Government inspector came to the Palestine plant 
to inspect their blocks. At that time 1,200 blocks which 
the Palestine Company had manufactured for the Gua.r­
a.ntee Veterinary Company were on hand and the Pales­
tine Company wanted ~'to have them out of the way," 
and it was suggested by the latter that they could turn 
these blocks belonging to the Guarantee Veterinary Com­
pany in on the contract which it, the Palestine Company, 
had with the Government, the blocks having been held so 
long in the Palestine's warehouse that they were being 
damaged. This was assented to and the 1,200 blocks were 
turned in by the Palestine Company on its contract. 
There is no evidence whatever that the United States 
Government ever bought any" Sal-Tonik" blocks other 
than those mentioned above. This was all the basis there 
was for the advertisement that "Sal-Tonik" had been 
ado,Pted by the Quartermaster's Department of the 
lJmted States Army, and that it ha4 purchased the en­
tire southern output for use in the Umted States Cavalry. 

The advertisement was unquestionably false and mis­
leading. The United States Government never adopted 
the respondent's product, never bought any Sal-Tonik 
blocks other than those mentioned above and which were 
taken over by the Government to accommodate the Pal­
estine Company and to get them out of its warehouse and 
out of its way. And it does not appear that the respond-

80044 ° -24-VOL 5--38 
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ent at any time ever had a contract of any kind with the 
Government of the United States. Our conclusion is 
that finding No. 6, like finding No. 2, is amply sustained 
by the eviqence. 

It is not necessary for us to comment upon the other 
findings of fact. It is enough to say that we have read 
all the testimony the Commission had before it, and it 
amply sustains all the findings the Commission made. 

The Commission's order among other things requires 
the petitioners to cease and desist from publishing and 
circulating any printed matter wherein it IS falsely stated 
that the United States Government or any department, 
branch, or agency thereof has adopted respondent's prod­
uct, Sal-Tonik. It appears that for several months be­
fore the complaint herein was filed against them the 
petitioners had voluntarily ceased to use the word 
''adopted" in their advertisements and circulars and in­
serted in lieu thereof the word "purchased." Because of 
this voluntary discontinuance of the word " adopted" 
prior to the filing of the complaint it is urged that this 
part of the order to cease and desist is unjustifiable and 
erroneous. 

1\fr. Kerr lays it down as a rule in regard to bills to 
restrain the violation of trade-marks that the owner of 
a trade-mark, where the mark has been illegally taken 
by another, is not bound to rely upon his assurance or 
promises not to repeat the illegal appropriation of the 
mark, but is entitled to the protect10n of the court by 
injunction. Kerr on Injunctions, 4th ed. 350. 

1\fr. Nims, in his work on Unfair CQillpetition, sec. 
372, states that the fact that defendant has ceased to com­
mit infringing acts is no reason why an injunction should 
not issue. 

In Saxlehner v. Eisner, 147 Fed. 180, 191, which was 
brought for an infringement of a trade-mark, it appeared 
that all use of the infringing bottles had ceased three 
weeks before the suit was brought. This court, speaking 
through Judge Lacombe, said: "In view of the past 
conduct of defendants, complainant might fairly aver an 
apprehension that they would in some way continue the 
old infringement or concoct some new one, even thongh 
the company itself were enjoined. The circumstance 
that since that time they have not, in fact, infringed is 
not controlling." The injunction granted below was 
sustained. 

It is to be observed, however, that this is not .a suit to 
restrain the infringement of a pntent or a trade-mark or 
copyright, but that it is a proceeding under the Federal 
Trade Commission act. The language of the act there­
fore must be considered Section 5 of the act declares 
that "whenever the Commission shall have reason to be· 
lieve that any such person, partnership • • • has 
been or is using any unfair method of competition 
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in commerce, and if it shall appear to the Commission 
that a proceeding by it in respect thereof would be to 
the interest of the public, it shall issue and serve upon 
such persol!1 partnership, or corporation a complaint 
* * * ." ln view of this language of the statute we are 
unable to say that the language of the order was 
used improvidently and was beyond the Commission's 
ltuthority. 

In Sears, Roebuck & Oo. v. Federal Trade Commis­
sion, 258 Fed. 307, 310, it was insisted as here that the 
injunctional order was improvidently issued because 
before the complaint was filed and hearing had, the peti­
tioner had discontinued certain methods complained of. 
In that case, unlike this, the petitioner had stated in its 
answer that it had no intention of resuming them. The 
Circuit Court of Appeals for the Seventh Circuit, not­
withstanding these facts, sustained the right of the Com­
mission to make the injunctional order, and said:" No 
assurance is in sight that petitioner, if it could shake 
respondent's hand from its shoulder, would not continue 
its former course." 

The testimony shows conclusively that the petitioners 
had been publishing advertising matter contaming false 
and misleading statements and had used an unfair method. 
of commerce, and we think the Commission was quite 
within its right in issuing the order in the form it did. 
In such cases the Commission must exercise its discretion 
in view of all the circumstances. 

Before bringing this opinion to its conclusion we per­
haps should refer to the fact that ·one of the petiti-oners, 
George L. Owens, moved the Commission to strike his 
name from the proceeding on the ground that he indi­
vidually is not now and never was en~aged in interstate 
~ommerce and never did any advertising of any kind 
Individually. It is undoubtedly true that George L. 
Owens was not a necessary party to this proceeding. 
But the evidence shows that he is and has been since its 
organization the president or trustee and absolute man­
ager of the Guarantee Veterinary Company. He has no 
l'Ight, therefore, to complain because he was made a 
party to the proceeding. 

The order of the Commission is affirmed. 

, 
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FEDERAL TRADE COMMISSION v. BALTIMORE 
GRAIN CO, ET AL.1 

(District Court, District of Maryland. November 20, 
1922.) 

No. 301. 

1. TaADE-1\IARKS AND TRADF. NAMES AND UNFAIR CoMPETITION KF.Y 
No. so;, NEW, VoL. SA KEY-No. SERIES-SENATE llEsor.u­
TION HELD NOT TO ENLARGE COMMISSION'S POWER TO 
EXAMINE pAPERS. 

Senate Resolution No. 133 of December 22, 1921, directing 
the Federal Trade Commission to investigate certain phases 
ot the marketing and exportation of grain and other farm 
products, gave the Commission no authority to examine the 
books and papers of nonpublic service corporations not already 
given by law. 

2. SEARCHES AND SEIZURES KEY No. 7-FEDERAL TRADE COM· 
MISSION NOT AUTHORIZED TO EXAMINE PAPERS IN GENERAL 
INVESTIGATION. 

In view of the prohibition of unreasonable searches and 
seizures, under which general warrants are forbidden, the 
Federal Trade Commission Act (Comp. St. Pars. 8836a-883Gk) 
does not authorize the Commission, in a general investigation 
of a branch of trade not directed against any particular 
corporations, to examine the books and papers of nonpubllc 
service corporations engaged in interstate commerce, but to 
authorize such examination the inquiry must be more or less 
definite and restricted In character, and It the statute does 
give such authority 1t goes beyond the powers of Congress. 

(The syllabus is taken from 284 Fed. 886.) 

Mandamus petitions for writs by the Federal Trade 
Commission against the Baltimore Grain Company, 
against the II. C. Jones Company, Inc., and against the 
Hammond-Snyder Company, Inc. Petition denied. 

Robert R. Carman, United States attorney, of Balti-
more, Md., for plaintiff. 

R. E. Lee Marshall, of Baltimore, Md., for defendants . 

RosE, District Judge: 
In these cases the Federal Trade Commission seeks a 

mandamus to compel the respondents, each a corporation, 
the first two of Maryland and the last of Delaware, and 
each of them engaged in foreign and interstate, as well 
as intrastate, trade in grain, to• permit the petitioner's 

a Writ of error to Supreme Court allowed April 11, 1923, 
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agents to examine, inspect, and copy respondents' books 
of account, records, documents, correspondence, and pa-
per writings relating to or bearing upon their business 
m interstate commerce, and all letters and telegrams 
passing between the respondents and the latters' jobber 
customers throughout the United States during the 
calendar year 1921. 

The petitions say that the commission, on its own mo­
tion, determined to gather and compile information con­
cerning, and to investigate from time to time, the organi­
zation, business, conduct, practice, and management of 
the respondents and to investigate and determine the 
facts of the relation of each of them to other corpora­
tions) individuals, associations, and partnerships. The 
petitiOns further represent that the commission is also 
acting in compliance with Resolution No. 133 of the 
Senate of the United States, passed December 22, 1921, 
directing it to investigate the margins between farm and 
export prices; the freight and other costs of handling; 
the profits or losses of the principal exporting firms and 
corporations and their subsidiary or allied comJ?anies 
and firms; all the facts concermng market mampula­
tions, if any, in connection with large export transac­
tions or otherwise; the organization, ownership, control, 
interrelationship, foreign subsidiaries, agents, or con­
nections of the concerns engaged in the export of grain, 
including the extent of their control of the facilities 
nsed by them; the organization, methods of operation 
and agents used by farm buyers of grain in this country; 
and other data affecting the demand for a forei O'n dis­
position movement and use of American exported grain 
and report its findings and recommendatiOns thereon 
as promptly as the various phases of the work are con­
cluded. 

In the case of the Federal Trade Commission v. P. 
Lorillard Company,1 Judge Manton, sitting in the Dis­
trict Court for the Southern District of New York, has 
recently: elaborately reviewPd the statutes and author­
ities defining or limiting the power of the Federal Trade 
Commission to compel private corporations to submit 
their papers to its exammation. In that case, the peti­
tion of the Commission, which was denied, set forth 
facts legally indistinguishable from those alleged in the 
one at bar. Here, as there, the resolution of the Senate 
conferred upon the Commission no authority not already 
given by law. See United States v. Louisville & Nash­
ville R. R., 236 U. S. 329. 

The Federal Trade Commission act does empower the 
Commission, upon the direction of the President or 
either House of Congress, " to in~·esti~ate and repo:t 
the facts relating to any alleged vwlatwn of the anti-

1 283 Fed. 999. • 

• 
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trust acts by any corporation." The resolution cited in 
the instant case does not suggest any breach of these 
acts. The question here is whether the statute creating 
the commis;;ion entitles it to the inspection for which it 
asks, and if so, whether the act in that respect is valid. 

Paragraph A of section 6 of the statute authorizes 
the commission "To gather and compile information "con­
cerning, and to investigate from time to time the organi­
zation, business, conduct, practices, and management of 
any corporation engaged in commerce, • • • and its 
relation to other corporations and to individuals, associa­
tions, and partnerships." 

Paragraph H :provides that the commission may, 
upon its own motwn, "investigate, from time to time, 
trade conditions in and with foreign countries where 
associations, combinations, or practices of manufac­
turers, merchants, or traders, or other conditions, may 
affect the foreign trade of the United States and to re­
port to Congress thereon. * * *" 

Section 9 declares " That for the purpose of this act, 
the commission, or its duly authorized agent or agents, 
shall at all reasonable times have access to, for the pur­
poses of examination and the right to copy, any docu­
mentary evidence of any corporation being investigated 
or proceeded against. * * * " 

The measure originated in the House of Representa­
tives, and the committee·which reported it was familiar 
with what the Supreme Court had said in llarriman v. 
Interstate Commerce Commission, 211 U S. 407, and it 
said that in order that the proposed Trade Commission 
"may have powers of subpama and ~roduction of books 
and papers the language" of the bill 'has been expressly 
made broad enough to permit a full exercise of that 
power in connection with any kind of investigation 
which may be undertaken." (Report of Committee on 
Interstate and Foreign Commerce, No. 533, 63d Con­
gress, 2d session.) 

The Senate Committee on Interstate Commerce, while 
recognizing that in "the conduct of such special investi­
gations as the commission may deem necessary it is in­
dispensable that it should have extensive powers of in­
quiry with the ri~ht to subprena witnesses, and require 
the production ot books and pa.Pers," concluded that 
those conferred upon it were practically the same as were 
then possessed by the Interstate Commerce Commission 
and by the Bureau of Corporations. (Report Senate 
Committee on Interstate Commerce, No. 597, 63d Con­
gress, 2d session.) 

The legislative history of the act may suggest that 
Congress did not intend that the powers of the commis­
sion to investigate sho~ld be confined to cases in which a 
complaint had been made, or might have been, but there 
is no reason to suppose that Congress thought that in 
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other respects it was giving any authority which the In­
terstate Commerce Commission did not possess. 

The precise question here to be decided is whether the 
statute confers upon the commission the right to inspect 
and copy the papers of any private corporation engaged 
hi interstate or foreign commerce whenever, in the judg­
ment of the commissiOn, such inspection may furnish in­
formation of value to an inqmry it is making as to 
some economic or commercial problem and when it has 
no reason to believe that any violation of law has been 
committed. There can be no question of the timeliness 
of an investigation into the causes of the marked dif­
ference between the prices received by the p;rain grower 
and those paid by the ultimate consumer. Many of the 
farmers have long been convinced that in some way they 
were victimized by the railroads and the middlemen. 
The :feeling of resentment has become so strong among 
them that in some of the wheat-growing States it has 
forced a realignment of political parties and has re­
sulted in the demand for many laws and the enactment 
of a number of them as to the wisdom of which there 
is still grave difference of opinion. 

The problems involved are of unusual perplexity. 
The causes of the evils most complained of are still 
obscure to many. Congress and the people need all the 
light they can get. The more thorough the inquiry, the 
more valuable its results should be, provided the in­
vestigators do not gather so much material that they 
will be unable to see the woods for the trees. 

That is one side of the question. There is another. 
The respondents in these cases are private corporations, 
by which various individuals· more conveniently carry 
on that trade of corn merchants which antedates the 
beginning of recorded history. They have and exercise 
no franchises other than that of being corporations. 
They are not engaged in rendering public serviCe except 
in the sense that such service is rendered by every one 
who follows any useful calling. To them the demand 
that they shall be compelled to let strangers, officials 
though they be, go through not only their books of ac­
count but their correspondence files as well seems out­
rageous. In their belief the gain to the public from any­
thmg which such an inquiry can probably or possibly 
reveal seems slight as compared with the annoyance and 
sense of wrong it will cause them. If they are right, 
the search and seizure asked for would be unreasonable 
and therefore forbidden. The prohibition of unreason­
able and the sanction of reasonable search and seizure is 
simply a practical compromise between two conflicting 
rights. · 

For upward of a century and a half there has been no 
doubt that general warrants are forbidden. No offir-ia] 
can be given authority to rummage through the papers 
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of an individual without the latter's consent, in the hope 
that something or other may be discovered useful for 
some public purpose. A corporation's rights as against 
the soverei~ which created 1t, or permits it to do busi­
ness within its borders, are not, it is true, the same as 
those of a natural person. It is the creature of the State. 
He is not. The State may exclude it, while he may 
freely come in. As a condition of obtaining a charter or, 
under some circumstances, of retaining it or doing busi­
ness under it, it is probable the State might reserve a 
right to an unli.mited inspection of all corporations' 
books and papers. But that question is not here pre­
sented. As was said in Silverthorne Lumber Oo. v. 
United States, 251 U. S. at 392, "The rights of a corpo­
ration against unlawful search and seizure are to be pro­
tected even if the same result might have been achieved 
in a lawful way." 

It is not necessary for the purposes of the instant case 
to inquire whether the United States may exercise over a 
corporation engaged in interstate or foreign commerce 
all the powers which are possessed by the State which 
chartered it. Even if it may, the wording of the statute, 
broad and general as in some respects it is, does not 
suggest that Congress intended to strike down as re­
spects private corporations engaged in interstate com­
merce all the limitations which for 150 years or more had 
protected private papers from searches under general 
warrants. Nor is there anything in the legislative history 
of the act to suggest that the legislators supposed that 
they were taking so radical a step, or that they were 
raising a constitutional question of serious and far­
reaching character. Unquestionably some of them 
wanted to authorize the compulsory examination of the 
papers of a corporation, althoug-h no complaint of a spe­
cific violation of In w was pendmg against it, or was in 
contemplation. Very possibly that much could be done, 
some of the things which were said in Harriman v.Jnter­
state Oommerce Commission, supra, to the contrary not­
withstanding. Smith v. Interstate Oommerce Commis­
sion, 245 U.S. 44. Dut so far as concerns nonpublic serv­
ice corporations, at least, the inquiry in which the com­
mission is engaged, whatever it 1s, must be more or less 
definite and restricted in its character, so that the activi­
ties of its minor agents, to whom in practice the actual 
searching must necessarily be confided, can be kept 
within some bounds. Very possibly, to sustain any right 
of inspection and searching, 1t must also appear that there 
is some reasonable proportion between the/ublic value 
of the information likely to be obtained an the private 
annoyance and irritation it will occasion. 

W1th these general principles in mind, it will be noted 
that the act gives the Commission power "to invesigate 
the organization, business, conduct, practices, and man-
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agement of any corporation engaged in [interstate or 
foreign] commerce and its relation to other corporations, 
and to mdividuals, associations, and partnerships," and 
that the right of access to .Papers and books is limited to 
those of a corporation bemg investigated or proceeded 
against. That much of a restriction the statute itself 
1mposes. ·whether it may, to that extent, authorize the 
examination of a private corporation's papers need not 
be here considered. These corporations are not being 
"proceeded" against. Are they, in the sense of the 
statute, being "investigated"? The investigation which 
the Commission has in hand and for which it is here 
seeking information, is, strictiy speaking, not of them or 
of the scores or, perhaps, hundreds of other corporations 
whose papers it wishes to inspect, but of the conditions 
affecting one of the most important branches of our na­
tional trade. 

To make such an investigation scientifically complete, 
it may well be desirable to find out precisely how not 
only the corporations engaged in it conduct their busi­
ness but to obtain the same fullness of information con· 
cerning the individuals or firms concerned in it; but the 
portions of the statute with which we are now dealing 
give no authority to inspect papers of any natural person. 
Is there not a fair presumptiOn that the investigation 
mentioned in the statute was one of another character 
than the one now being carried on, and that it was to 
be an inquiry into the way the particular corporation 
itself conducted its business, having as its substantial 
object the ascertainment of facts concerning that corpora­
tion, and as its ultimate end the possibility that in some 
way such corporate body might be required to mend its 
ways W If that be not the true construction of the act, 
and if it really means that whenever the commission 
thinks best to make an inquiry into the way in which 
some great department of commerce is carried on it may 
send its employees into the office of every private corpo­
ration which does an interstate business in that line and 
empower them to go through the company's books, cor­
respondence, and other papers, I am satisfied it goes be­
yond any power which Congress can confer, in this way 
at least. . 

It follows that the petitions for writs of mandamus 
must be denied. 
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FEDERAL TRADE COMMISSION v. CLAIRE 
FURNACE CO. ET. AL.1 

(Court of Appeals of District of Columbia. Submitted 
.May 22, 1922. Decided January 2, 1923.) 

No. 3798. 

1. EQUITY KEY No. 202-PLEADING KEY No. 8(13)-STATEMENTS 

AS TO POWERS OF CONGRESS AND TRADE COMMISSION .ARE 

CONCLUSIONS NoT .ADMITTED BY 1\IOTION TO STRIKE. 

Extensive arguments in the answer relative to the powers 
delegated by Congress to the Trade Commislon and the power 
of Congress under the commerce clause of the Constitution 
(article 1, par. 8), are mere legal conclusions, not admitted by 
the motion to strike the answer. 

2. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION 

KEY No. so;, NEW, VOL. SA KEY-No. ·SERIES-POWERS OF 

TRADE COMMISSION ARE LIMITED TO 1\IATTERS DIRECTLY 

RELEVANT TO INTERSTATE COMMERCE. 

The powers of the TrQile Commission are limited to matters 
directly rele,·ant to Interstate commerce, so that the corpora· 
tion under Investigation must not only be engaged In such com· 
merce; but the subject under Investigation must be so related 
to Interstate commerce that Its regulation may be accompllshed 
by an act of Congress, or so Interwoven with interstate com· 
merce tbnt the whole subject Is necessarUy brought within the 
jurisdiction of Congress. 

8. CoMMERCE KEY No. 3-INTERSTATE BusiNEss OF CoRPOIU.TIONS 

IIELD SEPARABLE FROM INTRASTATE, AND NoT SUBJECT TO 

FEDERAL REGULATION. 

'Vhere corporations mulntalued manufacturing plants In a 
single State, but purchased their raw materials or prouuced 
them at points without the State, and had them shipped by In· 
terstot!.' carriers to their plants, and then sold the manufac­
tured product in Interstate commerce, the Intrastate portion of 
the business was separable from the Interstate so us not to be 
subject to regulation by Congress. 

4. CoMMERCE KEY No. 16-MANUFACTUBE on PRODUCTWN Is NoT 

" COMMERCE." 

The manufucture or production of goods Is not "commerce." 

f), COMMERCE KEY No. 16-MANUFACTURE AND PRODUCTION MAY BE 

ACCESSORY TO INTERSTATE COMMERCE. 

Where manufacture and production are a part of, and essen­
tial to, the operation of an instrumentality of interstate com­
merce, they may be so intimately associated with the instru-

a Writ of error to Supreme Court allowed Ma.rcb 17, 1923. 
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mentality Itself as to be an accessory thereto, whose regula­
tion is necessary to Insure a regulation of the Instrumentality. 

6. CoMMERCE KEY No. HI--PURCHASE oa PRODUCTION oF RAW 
.MATERIAL SHIPPED INTERSTATE IS NOT "INTERSTATE COM• 
Mf.RCE." 

The purchase or production by a manufacturer In another 
state of the raw materials for his plant, which are then 
delivered to an Interstate carrier for shipment to the plant, 
are not in themselves commerce, since the articles are not used 
in connection with an instrumentality of commerce. 

7. CoMMERCE KEY No. 16-CONGRESS CAN NoT R~c'GULATE MANU· 
FACTURE OF RAW MATERIAL SHIPPED INTERSTATE INTO A 
PBODUCT FOR INTERSTATE SHIPMENT. 

Except where the act of prouuctlon or manufacture Is dl· 
rectly related to the operation of an Instrumentality of com· 
merce, Congress can not regulate the manufacture of raw 
materials which have been shipped to the factory In Interstate 
commerce Into products which are to be shipped in interstate 

commerce. 

8. CoMltlERCE KEY No. 1-CoNGREss CAN NoT INDIRECTLY REGU· 
LATE WHAT IT CAN NoT DIRECTLY R~:GULATE. 

It Congress may not regulate manufacture and production 
directly, because It Is vot a part of Interstate commerce, It 
may not regulate It lntllrectly through the medium of pu!Jlicity. 

9. TBADE·MARKS AND TRADE NAMKS AND UNFAIR COMPETITION 
KEY 801, NEw, Vor. SA KEY-No. SERIES-STEEL AND IaoN 
BllSINESS 18 NOT AFFECTED WITH PUBLIC INTEREST. 

The steel and Iron business of the <'OUntry ls not affected 
wlth a public Interest, such as to justify Its regulation for the 
promotion of the public welfare. 

10. TRADI!:·MARKB AND TRADE NAMKS AND UNF'AIR CoMPETITION 
K&Y No. 801, NEw, voL. SA KEY-No. SERIEs-TnADK CoY­
MISSION liAS No GENERAL VISITATORIAL POWERS. 

The Fede1·al Trade Commission is not Invested by Federal 
Trude Commission Act, Par. 6 ( Comp. St. Par. 8830f), em­
powering lt to gather and complle Information concerning 
corporations engaged In commerce, etc., with authority to 
Inquire Into any business of nation-wide extent, and has no 
visitatorial powers coextensive with the constitutional func­
tions of Congress: but its act!vltes are strictly llmlted to the 
field of Interstate commerce, outside of the portions of that 
field occupied by the Act to Regulate Commerce and the Federal 
Reserve Act. 

(The syllabus is taken from 285 Fed. 93(t) 

Appeal from the Supreme Court of the District of 
Columbia. 

Suit by the Claire Furnace Company and others 
against the Federal Trade Commission and its members. 
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Decree for complainants, and defendants appeal. 
Affirmed. 

J. ·wallace Nichol, '\V. H. Fuller, and William T. 
Chantland, all of Washington, D. C., for appellants. 

Levi Cooke and George R. lleneman, both of Washing­
ton, D. C., A. Leo '\Veil, of Pittsburgh, Pa., and 'William 
'Wallace, Jr., of New York City, for appellees. 

Before Smyth, Chief Justice, and Robb and Van 
Orsdel, Associate Justices, Smyth, Chief Justice, dissent­
mg. 

VAN OnsoEL, Associate Justice: 
Appellee corporations filed a bill in the Supreme 

Court of the D1strict of Columbia for an injunctiOn to 
restrain appellant, Federal Trade Commission, from en­
forcing or attempting to enforce an order issued by the 
Commission against the complainant companies requir­
ing them to furnish monthly reports of the cost of pro­
duction, balance sheets, and other information in detail, 
upon a large variety of subjects relative to the business 
in which comJ?lainant corporations are engaged. 

The authonty under which the Commission assumes 
to act is expressed in a resolution, wherein it is stated 
that at a hearing held by a Committee of the House of 
Representatives the Commission was requested to sug­
gest what might be done to reduce the high cost of living. 
In response the Commission recommended to the Com­
mittee " that it would be desirable to obtain and publish 
from time to time current information with respect to 
the 'production, ownership, manufacture, storage, and 
distribution of food stuffs, or other necessaries, and the 
products or by-products arising from or in connection 
with the preparation and manufacture thereof, together 
with figures of cost and wholesale and retail prices,' 
and particularly with respect to various basic industries, 
including coal and steel." 

An appropriation of $150,000 was made available and 
the Commission resolved to "proceed to the collection 
and publication of such information with respect to such 
basic industries as the said appropriation and other 
funds at its command will permit; and that such action 
be started as soon as possible with respect to the coal 
industry and the steel industry, including in the latter 
closely related industries such as iron ore, coke, and pig 
iron industries." 

The alleged purpose of this report was to compile in 
combined or consolidated form the data received from 
individual companies, and to issue currently in such form 
accurate and comJ?rehensive information regarding 
changes in the conditions of the industry, both for the 
benefit of the industry and of the public. At the same 
time orders were issued to the complainant coal and 
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coke companies requiring them to report the "monthly 
costs of production for the several products designated 
and other data as specified in the form prescribed." 
Accm·dingly, the Commission issued to each of the com­
plainant companies forms of reports, schedules, and 
questionnaires, calling for detailed information regard­
ing the amount of products produced by the several com­
plainants respectively, the sales and contract prices 
thereof, and orders booked by them, the amounts allo­
cated by them to depreciation, and administrative and 
selling expenses, and also to file with the Commission 
quarterly income statements and balance sheets. In 
addition the Commission required complainants to sub­
mit their accounts and books for inspection to enable it to 
c·heck the reports which complainants were required to 
furnish from time to time. Complainants were warned 
that upon failure to comply with the orders of the Com­
mission the penalties prescribed by Section 10 of the 
Trade Cl'>mmission Act would be imposed upon them. 

Complainants allege, and it is not denied in the answer, 
that they " are engaged in producing, manufacturing, 
and making sales in the States wherein their producing 
and manufacturing operations are conducted, and all of 
them are conductin? mining operations or manufactur­
ing plants, or both.' The location of the manufacturing 
and mining plants is given and it appears that the com­
panies are engaged in producing pig Iron, tin plate, strip 
steel, billets, slabs, ingots, blooms, and other products 
of iron and steel, finished and unfinished. It further 
appears that some of the companies are engaged in coal 
mining, manufacturing coke, and mining of ore. Defend­
ant commission avers in its answer that with the excep­
tion of three companies named, "sixty-five per cent or 
more of the sales made by each of complainants is in 
interstate or foreign commerce, and that the greater por­
tion of the principal raw materials of each concern is 
purchased and transported in interstate commerce to 
their converting plants." 

The right of the Commission to make the inquiry here 
involved IS based upon the power of Congress to secure 
information concerning any subject matter in regard to 
which it has been ~iven the power to legislate, and upon 
the further proposition that when one phase of a subJect 
matter is within the jurisdiction of Congress it possesses 
the power to secure mformation as to the whole of the 
subject matter as a guide to further legislation. It is 
also urged that power to obtain information is not lim­
ited to mterstate commerce but includes intrastate com­
merce as well, when the two phases are a part of one 
subject; that the orders and report forms issued to com­
plamants and others are for the purpose of inquiring 
mto the whole of the steel industry of the Ur.ited States~ 
which industry, it is averred, includes both interstate 
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and intrastate commerce. The Commission then seeks 
to justify its proposed inquiry into complainants' busi­
ness, both interstate and intrastate, upon the hypothesis 
that the publication and dissemination of the informa­
tion obtamed will benefit the public and furnish a guide 
for future legislation. 

Complainants having failed and refused to make the 
reports, the Commission by written notice threatened the 
imposition of penalties for delay or failure to make due 
report as required. It is to restrain the Commission from 
carrying the threats into effect that the present injunction 
is sought. 

The Commission answered the bill and complainants 
moved to strike out certain parts of the amended answer 
and to strike the entire amended answer from the files. 
The court ordered: " First. That the motion to strike out 
certain parts of the amended answer be overruled with­
out prejudice to the right of the plaintiffs on any further 
hearings in said suit to raise objections to matters not 
properly pleaded. Second. That the second motion to 
strike the entire amended answer from the files be and 
the same is hereby denied except as to the ground that 
the said amended answer set forth no defense to the bill 
of complaint." 

Defendants refusing to further plead or amend their 
answer, and expressing their willingness to stand upon 
their answer as a sufficient and comf?lete defense, the 
court, treating the motion to strike as m the nature of a 
demurrer, entered a judgment making the temporary 
injunction final, from which decree this appeal was taken. 

The extensive arguments set out in the answer relative 
to the powers delegated by Congress to the Commission; 
the pmver of Congress under the Commerce Clause of the 
Constitution; the authority of the Commission to investi­
gate the business affairs of a shipper in interstate com­
merce; the dell.' gated power to inquire into the produc­
tion of any commodity in nation-wide use, and the con­
stitutional power of the Commission to compel disclosure 
of the business methods employed by manufacturers and 
producers, are mere legal conclusions, not admitted by 
the motion to strike. 

The statutory authority under which the Commission 
in this instance presumes to act is found in Section 6 
of the Federal Trade Commission Act ( 38 Stat. 717), 
which provides: "That the commission shall also have 
:power (a) To gather and compile information concern­
mg, and to investigate from time to time the organiza·· 
tion, business, conduct, practices, and management of any 
corporation engaged in commerce, excepting banks and 
common carriers subject to the Act to regulate commerce, 
and its relation to other corporations and to individuals, 
associations1 and partnerships. (b) To req_uire by gen­
eral or special orders, corporations engaged m commerce, 
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excepting banks and common carriers subject to the Act 
to regulate coinmerce, or any class of them, or any of 
them, respectively, to file with the commission in such 
form as the commission may prescribe, annual or special, 
or both annual and special, reports or answers in writ-
ing to specific questions, furmshing to the commission 
such information as it may require as to the organization, 
business, conduct, practices, management, and relation to 
other corporations, partnerships, and individuals of the 
respective corporations filing such reports or answers in 
writing. Such reports and answers shall be made under 
oath, or otherwise, as the commission may prescribe, and 
shall be filed with the commission within such reasonable 
period as the commission may prescribe, unless additional 
time be granted in any case by the commission." 

The Act further authorizes the Commission " to make 
public from time to time such portions of the information 
obtained by it hereunder, except trade secrets and names 
of customers, as it shall deem expedient in the public 
interest and to make annual and special reports to the 
Congress and to submit therewith recommendations for 
additional legislation; and to provide for the publication 
of its rPports and decisions in such form and manner as 
may be best adapted for public information and use." 

The word " commerce " as us('d in the Act is defined 
as " commerce among the several States or with foreign 
nations, or in any Territory of the United States or m 
the District of Columbia, or between any such Territory 
and another, or between any such Territory and any 
State or foreign nation, or between the District of Co­
lumbia and any State or Territory or foreign nation." 

It will be observed that the inquiry instituted by the 
Commission originated from a discussion of a Committee 
of Congress relative to the high cost of living, and an 
~ppropriation by Congress of a lump sum to enable the 
Commission to conduct such investigations as it might 
deem proper. There was no specific direction by Con­
gress to make an investigation of the steel, iron, or coal 
business. The CommissiOn on its own motion and by 
resolution instituted this investigation. 

The Commission is not proceeding upon any complaint 
fi1€'d before it, charging complainants with unfair com­
petition or the violation of the Federal Trade Commis­
sion Act or the Antitrust Acts. Neither is it the ex­
pressed intention of the Commission to make an investi­
gation relative to the operations of complainant com­
panies in interstate commerce. The investigation seems 
to be more in the nature of a news-~athering expedition, 
in hope of securing something of public interest for pub­
lication, or possibly subject matter for future legislation 
by Congress. Common justice would seem to demand 
that before the business methods pursued by a corpora­
tion or an individual should be investigated, the party 

:. ~ ... , .... 
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should be apprised either by a formal charge or by notice 
of the extent of the purposed investigation, in order that 
a day in court may be accorded. This is essential to de­
termine whether the Commission is acting within its 
jurisdiction and to meet the charges preferred. 

This brings us to the point of determining whether 
in the present investigation the Commission was acting 
within its jurisdiction. The authority of the Commis­
sion7 we thmk, is limited by the acts of Congress to in­
vestigating and reporting upon unfair methods of com­
petitiOn in interstate commerce, the enforcement of anti­
trust decrees and violations of the antitrust laws, and 
the making and publishing of reports thereon. The 
powers of the Commission are limited to matters directly 
relevant to interstate commerce. In other words, the 
corporation under investigation must not only be engaged 
in mterstate commerce, but the subject under investiga­
tion must be so related to interstate commerce that its 
regulation may be accomplished by act of Congress. 
Where the operations of a corporation, engaged in both 
interstate and intrastate commerce, are so interwoven 
and intermingled as to be inseparable, it may be con­
ceded that in order to re~ulate mterstate commerce, the 
intrastate phases may be subjected to regulation and pos­
sible restriCtion, since the whole subject is thus brought 
within the jurisdiction of Congress. 

But that is not this case. Here there is no inter­
mingling in such manner as to render the interstate and 
intrastate features inseparable. Indeed, it is said of thEI 
iron and steel companies, in the brief of counsel for the 
Commission, that "appellees bring their raw material 
from other States into those States where their plants are 
situated, and when the conversion or fabricafion is com­
plete approximately 65% of the total of such converted 
products is sold and shipped into other States." Three 
se:12arate and distinct operations are involved. First, the 
shipment of raw materials to the plants. If from out­
side of the State, the materials are in the nature of 
freight in interstate commerce from the time they are 
delivered to the carrier until they are delivered by the 
carrier at the plant. Second, the processes of manu­
facture by which the raw materials are converted into 
finished products, during which time the complainants 
are not engaged in commerce. Third, the sale and de­
livery of the finished product. If this is made outside 
of the State where the product has been manufactured, 
the product is in commerce as freight from the time of 
delivery to the carrier at the plant until the carrier in 
turn delivers it to the consi~ee at destination. Indeed 
the answer tacitly concedes the three operations by com­
plainants-the assembling, the manufacture, and the 
sale of the manufactured article. 

It, therefore, does not appear that complainants are 
eommon carriers or engaged in the operation of any of 
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the instrumentalities of commerce. They are mere ship-
pers, and as such are engaged in commerce only from the 
time their products, whether it be raw material or the 
finished product, are delivered to the carrier and in turn 
by the carrier delivered to them or to their consignees. 
" When the commerce begins is determined, not by the 
character of the commodity, r.or by the intention of the 
owner to transfer it to another State for sale, nor by his 
preparation of it for transportation, but by its actual 
delivery to a common carrier for transportation, or the 
actual commencement of its transfer to another State." 
In re Green, 52 Fed. 113; quoted with approval in llarn-
mer v. Dagenhart~ 247 U. S. 251, 272. 

Nothing is more clearly established by a long line of 
decisions than that manufacture is not commerce. In 
J(idd v. Pearson, 128 U. S. 1, 20, the court said: "No 
distinction is more popular to the common mind, or more 
clearly expressed m economic and political literature, 
than that between manufactures and commerce. Manu­
facture is transformation-the fashioning of raw ma­
terials into a change of form for use. The functions of 
commerce are different. The buying and selling and 
the transportation incidental thereto constitute com­
merce; and the regulation of commerce in the con­
stitutional sense embraces the regulation at least of such 
transportation." 

It IS equally well established that the mere act of pro­
duction is not commeree. As the court said in II ammer 
v. Dagenhart, supra: "However much the [(night Oau, 
156 U. S. 1, may be weakened by later decisions, its 
distinction between production and commerce is still 
effective to prevent direct congressional regulation of 
production as distinguished from sale and transporta­
tion." 

'Where manufacture and froduction are a .Part of and 
essential to the operation o an instrumentality of inter­
state commerce, they may become so intimately asso­
ciated with the instrumentality itself that they may be 
treated as accessory thereto. In such a case inquiry into 
the conditions of manufacture and production may be­
come necessary to insure intelligent regulation of the 
instrumentality. A coal mine or railroad shop main­
tained by the same company, or by a subsidiary company, 
to further the operation of a railroad or other instru­
mentality of interstate commerce, may be so closely asso­
ciated with the operation of the road itself that their 
operation may be conducted in such a manner as to ob­
struct or burden the freedom of interstate commerce and 
therefore be within the regulatory power of Congress. 
But this condition has no application where the manufac­
ture and production are independent of the operation of 
an instrumentaljty of commerce. 

80044 ° -24-VOL 5--3!) 
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In the present case some of the complainants, either 
directly or through· subsidiary compames, produce the 
coal, ore, and coke used in manufacturing their iron and 
steel products, while other complainants purchase these 
materials for similar use. In these circumstances the 
mere production or purchase is not commerce, since the 
articles are not used in connection with an instrumental­
ity of commerce, but are delivered to common carriers 
for transportation, thus creating the relation merely of 
shipper and carrier. The mining of the coal and ore and 
the production of the coke precede and are independent 
of any act of commerce, just as manufacture IS inde­
pendent of commerce. 
~xcept where the act of production or manufacture is 

directly related to the operation of an instrumentality of 
commerce and directly connected therewith the regula­
tory power of Congress over the commerce in shipping 
raw materials to the manufacturing plant and the com­
merce in shippin~ the product from the plan~ terminates 
with the assembling and begins again with the ship­
ment of the manufactured product. It also follows that 
if Con~ress may not regulate manufacture and produc­
tion directly it may not regulate it indirectly through 
the medium of publicity. No facts are alleged from 
which it may be mfcrred that the interstate commerce in 
which complainants are engaged, in assembling raw ma­
terials and in shipping the finished product, is affecteu 
even remotely by either the production of the raw ma­
terials or their manufa-cture into the finished product. 
As was said in the Da,qenhart ca..<Je: "The making of 
goods and the mining of coal are not commerce, nor does 
the fact that these things are to be afterwards shipped 
or used in interstate commerce make their production a 
part thereof. • • • Over interstate transportation or 
1ts incidents the regulatory power of Congress is ample, 
but the production of articles, intended for interstate 
commerce, is a matter of local regulation." 

It is not even claimed that the proposed investigation 
is for the purpose of aiding Congress in the exercise of 
the Federal police power, or for the purpose of affecting 
a possible disclosure of some vague ground upon which 
Congress might be induced to attempt its exercise by 
legislation. The dividing line between a strictly private 
enterprise and a "business impressed with a public in­
terest " has not Leen clearly defined. A corporation de­
voted wholly to the service of the r.ublic, and whose rev­
enues are derived from fixed umform charges for the 
various services rendered, as an insurance company, Ger­
man Alliance Insurance Oo. v. Kansas, 233 U. S. 389, or 
an elevator company, Jlunn v. Ill-inois, 94 U. S. 113, or 
a bank, Noble State Bank v. llaslcell, 219 U.S. 104, may 
well be so impressed with a public interest as to justify 
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its regulation for the promotion of the public welfare. 
But this modern doctrine, so frequently invoked in justi-
fication of the assertion of the police power, has no ap-
plication to the steel and iron business. There is no gov-
ernmental power that can be invoked to compel the steel 
companies to serve the public, nor do they assume to 
render a public service. 

The large percentage of their products go into the con­
struction of the instrumentalities of transportation which 
are owned and employed by companies engaged in com· 
merce, which, in their interstate aspect, are subject to 
Federal control; but that implies no authority in the 
GoYernment to regulate the production of a mere com­
modity entering into an agency the management and 
control of which Congress has the delegated power to 
regulate. Complainant companies are engaged m a com­
petitive productive industry similar to the woolen or 
cotton manufacturers and those engaged in numerous 
other industries, where the business is regulated by com· 
petition and supply and demand, and the product enters 
mto the general volume of commerce, subject to all the 
natural laws and conditions which generally govern and 
affect trade. 

Citation is made in brief of counsel of instances where 
private corporations submitted to requests of the Com­
mission for so-called " war reports " and answered with­
out objection. But the emergency caused by the war 
has passed and no test was made of the jurisdiction of 
the Commission to proceed even in those cases. It is 
unnecessary, therefore, to consider the authority of the 
Commission in a war emergency, since the question of 
jurisdiction was not raised and the circumstances which 
there obtained are not present here. 

The cases relied upon by the Commission relate chiefly 
to the power of Congress, either directly or throu~h 
the Commission, to regulate and inquire into the affairs 
of corporations engaged in the operation of instrumen· 
talities of interstate commerce, or industries so closely 
allied as to form a part of the general business enterin~ 
into such commerce and eapable of being so conductect 
as to impose a burden on interstate commerce. They 
arose upon charges, in some instances civil and in others 
criminal, based upon violations of the Anti-Trust Act, 
or unfair methods of competition in commerce, or viola­
tions of the Federal Trade Commission Act, or of so con­
ducting a business as to obstruct or burden interstate 
commerce. They are not pertinent1 however, to this 
inquiry, since the manfacturing busmess of complain­
ants is not commerce, and therefore not subject to regu­
lation by Congress or investigation by the Commission. 

Special reliance, however, is placed upon the recent 
decision of the Supreme Court of the United States in · 
Stafford et al. v. Wallace et al., and Burton et al. v. 
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Clyne, 258 U. S. 495, involving the validity of an act 
of Conf)'ress providing "for the supervision by Federal 
authority of the business of the commission men and of 
the live-stock dealers in the great stockyards of the 
country." 

In an action for injunction to restrain the enforcement 
of the act, the court held that the plan of operation of 
the stockyards companies was so closely allied with in­
terstate commerce as to amount to a scheme for monopo­
lization thereof. The court basing its opinion upon the 
decision in Swift & Co. v. United States, 1D6 U. S. 375, 
said: "It is manifest· that Congress framed the Packers 
and Stockyards Act in keeping wi·th the principles an­
nounced and applied in the opinion in the Swift case. 
The recital in sec. 2, par. b of Title 1 of the Act quoted 
in the margin leaves no doubt of this. T1e act deals with 
the same current of business and the same practical con­
ception of interstate comlllerce. 

'While in some instances the great volume of live stock 
passing in commerce through the stockyards of the 
country is transformed into dressed meat, the conrt was 
careful to distinguish the processes employed from 
manufacture in general. As was said in the Swift ca8e: 
"Therefore, the case is not like United States v. E. C. 
/{ ni,qht Co., 156 U. S. 1, where the subject matter of the 
combination was manufacture and the direct object 
monopoly of manufacture within a State. However 
likely monopoly of commerce among the States in the 
article manufactured was to follow from the agreement 
it was not a necessary consequence nor a primary end. 
Here the subject-matter is SRles and the very point of 
the combination is to restrain and monopolize commerce 
among the States in respect of such sales. The two 
cases are near to each other, as sooner or later always 
must happen where lines are to be drawn, but the line 
between them is distinct." 

In II ill et al v. lV allace, 2'57 U. S. 310,t the court 
referring to the Stafford case "held it to be within the 
pmver of Congress to regulate business in the stockya.rds 
of the country and include therein the regulation of 
commission men and of traders there, although they had 
to do only with sales completed and ended within the 
yards2 because Congress had concluded that through 
exorb1tnnt charges, dishonest practices

1 
and collusion 

they were likely, unless regulated, to Impose a direct 
burden on the interstate commerce passinO' through." 
This again clearly distinguishes the Staffor;J, case, since 
in the present case commerce does not pass throu~h the 
plants where the processes of manufacture are conducted. 

In these cases the court was dealing directly with the 
validity of statutes in which the purpose of Congress 

• The citation apparently lntenclPd was 259 U. S. 44, wbere the cnse wns 
COIIIIdertd on tbe merits, tbe mnt ter quoted belog found on p. 69. 
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was clearly expressed. In the present case, however 
there is no statute~ and no object has been even intimated 
by Congress, nor are we enlightened by any definite . 
statement from the Commission of its purpose m making 
the investigation. The most that can be gathered from 
the answer is that a general survey of the coal, coke, 
steel, and allied industries is contemplated in a tentative 
search for information relative to the high cost of living. 
·we are not impressed by the contention that the Com-
mission is invested with authority to inquire into and 
regulate any business of nation-wide extent, or that the 
scope of its visitorial powers are coextensive with the con-
stitutional functions of Congress. As already suggested, 
we think the activities of the Commission are strictly 
limited to the field of commerce, except so much thereof 
as has been occupied by the Act to Regulate Commerce 
and by the Federal Reserve Act. 

The decree is affirmed with costs. 

Chief Justice SuYTH, dissenting: 
Being unable to concur in the opinion just announced1 

I state m a very generai way the reasons for my dissent. 
For convenience, I shall speak of the defendants as the 
Commission. 

This case docs not call for a decision as to whether or 
not Congress or the Federal Trade Commission, acting 
by its authority, has the power to regulate manufacture 
or intrastate commerce. The order of the Commission 
which is challenged does not seek to regulate anything. 
It simply calls for information relative to the activities 
of the plaintiffs in manufacture and commerce, both in­
terstate and intrastate. It bases its claim to thatlart of 
the information which relates to manufacture an intra­
state commerce upon the postulate that it is necessary to 
enab]e Congress and the Commission to perform their 
respective duties with regard to commerce between the 
States, or at least that it is appropriate for that purpose. 

The trial court sustained the plaintiffs' motion to 
strike the Commission's amended answer (hereafter 
called the answer), on the ground that it did not state 
a defense, and entered a decree for the plaintiffs. All its 
alleO'ations, therefore, which are properly pleaded must 
be h-eated as admitted. Among other things, it alleges 
that plaintiffs are en"a~ed in interstate commerce; that 
it is necessary that th~ liO~mission procure compl~te .in­
formation as to all the busmess of each of the p]amtdl's 
in order that it shall perform its duty as to their inter­
state com111erce; that un]ess the information is produced 
the Commission will be unable to properly perform that 
duty, for the reasons that all of the plaintiffs, whi]e en­
gaged substantially in interstate commerce, have also cer­
tain activities which are performed intrastate, and which 
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activities are so interwoven with their interstate busi­
ness that it is impossible to separate them, and that even 
if they could be separated the separation would render 
the result untrue and inaccurate and of little or no value 
in enabling the Commission to perform its regulatory 
duties as to the interstate business of the plaintiffs. The 
answer also alle~es th.a~ the information sought is neces­
sary to enable vongress to perform its duties with re­
spect to regulating the interstate and foreign commerce 
of the plaintiffs. 

It is argued that the allegations of the answer to the 
effect that the information sought is necessary to enable 
Congress and the Commission to perform their respective 
duties in re~ard to commerce between the States are 
mere conclusiOns of fact, and as such were not admitted 
by the motion; that the pleader should have set forth 
the facts from which it deduces the ~onclusion that the 
information is necessary. To this I can not accede. The 
purpose of the answer was to advise the plaintiffs as to 
what the Commission expected to prove. This purpose 
was sufficiently served by stating the ultimate or oper­
ative facts. It was not required that the evidence upon 
which the Commission relied to establish the facts should 
be set out. If the plaintiffs desired a more specific state­
ment, it was their right to move for it under equity rule 
20, promul~ated by the Supreme Court of the United 
States. Th1s they did not do. A ~eneral statement of 
the essential ultimate facts upon whiCh the defense rests 
is enough. " It was not necessary to aver • • • all 
the minute circumstances which may be proven in sup­
port of the general statement • * * .' The answer 
distinctly apprised the plaintiffs of the precise case the_y 
were required to meet. St. Louis v. [{napp Co., 104 U.S. 
658, 661. As was said by 1\Ir .• Justice Holmes, deliverin~ 
the opinion of the court ih S'wift and Company v. Unitea 
States, 196 U. S. 375, 395, "a bill in equity is not to be 
read and construed ns an indictment would have been 
read and construed a hundred years ago, but it is to be 
taken to mean what it fairly conveys to a dispassionate 
reader by a fairly exact use of English speech." See 
also Umted States v. United Shoe jJf achinery Oo., 234 
Fed. 127, 136. It is my opinion that the answer suffi­
cientlY' alleged that the information sought was necessary 
or at least appropriate for the purposes indicated, and 
that the motion to strike admitted it. 

Plaintiffs alle~e in variant forms that the Commission 
is not authorizea by the act creating it to demand the in­
formation sought. Section 6 of the act is set out in the 
opinion of the court. It authorizes the Commission to 
"gather and compile information concerning, and to 
investigate from time to time the organization, business, 
conduct, practices, and management of any corporation 
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engaged in commerce"; to require," by general or special 
orders, corporations engaged in commerce * * * to 
file with the Commission in such form as the Commission 
may prescribe, annual or special, or both annual and 
special, reports or answers m writing to specific ques­
tions, furnishing to the Commission such information 
as it may ·require as to the organization, business, con­
duct, [andl practices" of the corporations mentioned. 
And it is oeclared to be the duty of the Commission to 
"make public from time to time such portion of the in­
formation obtained by it * * * except trade secrets 
and names of customers as it shall deem expedient in 
the public interest, and to make annual and special re­
ports to the Congress and to submit therewith recom­
mendations for. additional legislation," etc. The com­
merce spoken of is interstate. 

In the answer it is alleged, and not denied, that all the 
plaintiffs are engaged in interstate commerce, and that 
sixty-five per cent of their business, save as to three, is 
such commerce. They belong, therefore, to the class of 
corporations "concerning" which the act authorizes the 
Commission to gather information. Does the informa­
tion requested come within the purview of the act 1 It 
relates to the " business, conduct, practices, and manage­
ment" of the corporate plaintiffs. It is called for in the 
form of special reports, and is sought for the purpose of 
making it public and of laying it before Congress with 
recommendations for additiOnal legislation. 

It is urged that, while the information relates to the 
business, etc., of the plaintiffs, this is not enough-that 
it must concern the interstate commerce features of that 
business. The answer, as we have shown, alleges, and the 
allegation is admitted, that the information is necessary 
in order that the Commission and Congress may perform 
their duties with respect to the interstate features of the 
business. Since this is true, it must concern those fea­
tures, and therefore it is such as the Commission is au-
thorized to g:tther. . 

The next inquiry is as to whether Congress had the 
:power to confer upon the Commission authority to gather 
mformation with respect to the manufacturing and intra­
state activities of corporations engaged in commerce be­
tween the States, to the end that it might regulate, either 
by Je"islation or otherwise, the commerce over which it 
has j~risdiction. The requiring of informa_tion concern­
ing a business is not a re~lation of that busmcss. I nte'l'­
state Commerce OO?~tmzssion v. Goodrich Transit Oo., 
224 U. S. 194, 211. In that case reports were called for 
by the Commission with respect to intrastate business. 
The corporation refused to supply it, on the gro~nd that 
t~e Commission had no po'Yer to deman4 such mforma­
tlon, because it related to mtrastate busmess. But the 
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court said that, since the information was essential to en­
able the Commission to perform its required duties touch­
ing interstate commerce, the Commission had a right to 
require it. .There are other decisions to the effect that 
Congress ma_y enter the domain of intrastate activities 
whenever it IS appropriate that it should. do so in order 
that it may properly exercise its regulatory power with 
respect to interstate commerce. Interstate Commerce 
Commission v. Vincinnati, New Orleans and Texas Pa­
cific Railway Company, 167 U. S. 479, 506; Schollen­
berger v. Pennsylvania, 171 U. S. 1, 21; The Minnesota 
Rate Oases, 230 U. S. 352, 431. 

One of the briefs for the plaintiffs admits that as soon 
as any concrete legislation should be submitted to or 
contemplated by Congress, "it would have full power to 
secure any and all information indispensable to a proper 
consideration and disposition of such proposed legisla­
tion." I think this concession is sound, but it is too 
restricted. May it not be essential that Congress should 
have information on a given phase of commerce before it 
formulates any concrete legislation or contemplates le~­
islation with reference to it 1 And if so, why should It 
not have the same right to gather it as it would have, 
accordin~ to the concession, where legislation is actually 
pending f To say that it may authorize the procuring 
of all the facts necessary to the proper disposition of 
pending legislation but that it has no :power to gather 
what may be appropriate to enable It to determine 
whether any legislation is necessary does not appeal to 
me as correct. 

But it is argued that the regulatory power of Con­
gress must be exercised through legislation, and that in­
formation desired for the mere purpose of publication 
may not be required by it. There is nothing m the Con­
stitution which says how Congress shall exercise its 
rPgulatory power. This is left to its judgment. Former 
Senator Burton, of Ohio, in his work on CorJ?orations 
and the State, 60, 61, after a very careful consideration 
of the matter, declared that "of all regulations which 
promise results publicity should be placed first." 

It is beyond dispute that Congress has no general vis­
itatorial powers over State corporations, but it has been 
decided that it has power to v1sit them for the P.urpose 
of seeing "that its own laws are respected." n i!son v. 
United States, 221 H S. 361, 384. By a parity of reason­
ing may it not be said that if it is necessary to protect 
interstate commerce, or appropriate for that purpose, 
that Congress should enter the field of intrastate com­
merce, it may do soW Houston & Texa.a Railway Com­
pany v. United States, 234 U. S. 342. In that case the 
court said that Congress possesses "the power to foster 
and protect interstate commerce and to take all measures 
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necessary or appropriate to that end, although intrastate 
transactiOns of interstate carriers may thereby be con-
trolled." Page 353. 

The power of Congress to require the production of the 
information in question is defended by the Commission 
upon several grounds in addition to those I have men­
tioned, but I do not think it necessary for me to go fur­
ther into the subject. 

I am satisfied that the law requires that the informa­
tion demanded be supplied, and therefore I think the 
decree of the lower court should be reversed and the bill 
dismissed. 

FEDERAL TRADE COMMISSION v. CURTIS PUB­
LISHING C0.1 

(Argued Nov. 17, 1922. Decided Jan. 8, 1923.) 

No. 86. 

1. TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY 
No. 80!, NEw voL. SA KEY-No. SEnrEs-WHETHEB METHOD 
IS UNFAIR CoMPETITION, OR AGREEMENT TENDS TO CREATE 
1\IoNOPOLY, IS FOR THE COURT. 

The ultimate determination of what constitutes unfair com­
petition in interstate commerce, and whether the lenses, sales 
agreements, or understandings substantially lessen"competltlon 
or tend to create monopoly, is tor the court, and not for the 
Trude Commission. 

2. TRADE-MARKS AND TBADE-NUIEB AND UNFAIR COMPETITION KEY 
No. SO!, NEW VOL. SA KEY-NO. SERIES-CoUnT NEED NOT 
REMAND TO CoMMISS\ON FOB FURTHER FINDINGS, IF CIR­
CUMSTANCES SHOW JUSTICE REQUIRES DECISION, 

Under the Federal Trade Commission Act (Comp. St., par. 
8836a-8836k), making the findings of tact supported by evi· 
dence conclusive, but granting jurisdiction to the Circuit Court 
of Appeals to make and enter, on the pleadings, testimony, 
and proceedings, a decree affirming, modifying, or setting aside 
nn order of the Commission, the court can examine the whole 
record, and ascertain whether there are material facts not 
reported by the Commission, and If there Is substantial evi­
dence relating to such facts, !rom which ditrerent conclusion 
reasonably might be drawn, the matter should be remanded 
to the Commission to make additional findings; but it, !rom 
all the circumstances, It clearly appears that In the Interest 
ot justice the controversy should be decided without further 
delay, the court has full power to do so. 

3. MoNoPoLIES KEY No. 17(2)--CoNTBACTS WITH DrsTBIBUTons 
llELD AGENCY AND NOT S.A.LES AGREEMENTS. 

Contracts between a publisher nnd a large number of dis­
tributors, some ot whom had been wholesale dealers in maga-

•260 U S. MS. 
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zines and others not, whereby the distributors agreed to re­
quisition from the publisher the number of magazines required 
for their territory, title to remain In the publisher until 
sold, and to train and supervise boys who were to sell the 
magazines, are contractil of agency and not of sale on condi­
tion, so that they do not violate Clayton Act, paragraph 3 
( Comp. St., par .. 8835e), prohibiting lease or sale contracts 
which prohibit the lessee or buyer from handling the product of 
competitors, even though the contracts contained clauses pro­
hibiting the distributors from handling other magazines, un­
less with the consent of the publisher. 

4. TBADE-1\IARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY 

No. 80!, NEW VOL. SA KEY-No. SERIES-EMPf.OYMENT OF 

EXCLUSIVE AGII:)';TS IB NOT "UNFAIR COMPETITION." 

The employment of competent agents obligated to devote their 
entire time anti attention to developing the principal's business, 
to the exclusion of all others, where nothing else appears, 
Is not unfair competition, within Federal 'l'rade Commission 
Act par. 5 (Comp. St, par. 883Ge). 

(The. syllabus is taken from 43 Sup. Ct. 210.) 

On writ of certiorari to the United States Circuit Court 
of Appeals for the Third Circuit. 

Complaint by the Federal Trade Commission against 
the Curtis Publishing Company. An order of the Com­
mission requiring the company to desist from entering 
into certain contracts or enforcing certain provisions 
of ou.tstanding contracts was set aside by the Circuit 
Court of Appeals (270 Fed. 881}, and the Commission 
brings certiorari. Affinned. . 

:Mr. Chief Justice Taft and Mr. Justice Brandeis, 
doubting. · 

Mr. ·Solicitor General Beck and Adrien F. Busick, 
both of Washington, D. C., for petitioner . 

.Mr. John G. Milburn, of New York City, for respon­
dent. 

Mr. Justice McREYNOLDS delivered the opinion of the 
court. 

The court below entered a decree setting aside an order 
of the Trade Commission, dated July 21, 1919, which di­
rected respondent Publishing Company to cease and de­
sist from entering into or enforcing agreements prohibit­
ing wholesalers from selling or distributing the maga­
zines or newspapers of other publishers. 270 Fed. 881. 
And the cause is here by certiorari. 

The Commission issued nn original complaint July 5, 
1917, based mainly on a restrictive clause in existing con­
tracts with so-called district agents. Thereafter, re-
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spondcnt changed its a~eement. An amended complaint 
followed, which amphfied the original allegations and 
attacked the second contract and consequent conditions. 

The first section of the amended complaint declares 
there is reason to believe that respondent has been and is 
using unfair methods of competition contrary to section 
5, act of Congress approved September 26, 1914, c. 311, 
38 Stat. 717,1 and specifically charges: That respondent, 
a Pennsylvania corporation with principal place of busi­
ness at Philadelphia, has long engaged in publishinll', 
selling, and circulating weekly and monthly periodicals 
in interstate commerce. That with intent, purpose, and 
effect of suppressing competition in the publication, sale, 
and circulation of periodicals it now refuses and for some 
months past has refused to sell its publications to any 
dealer who will not agree to refrain from selling or dis-

• Sl'lc. 1>. That unfair methods ot competition in commerce nre 
hereby declared unlawful. 

The commission Ia hereby empowered and directed to prevent per· 
sona, partnerships, or corporations, except banks, and common carriers 
aubject to the Acts to rpgulate commerce, trom using unfair methods 
of competition In comml'rce. 

WbencvPr the commission shall have reason to believe that any auch 
person

1 
partnPrship, or corporation hns been or Is using any unfair 

methoa of competition In commerce, and It It shall appear to the com· 
mission that a proceeding by It In respect tbPreof would be to the 
Interest ot the public, It aball Issue and SPrve upon such perMn, partn~>r· 
ship, or corporation a complaint stat!114t Its charges In that respect, and 
eontalnlng a notice ot a bearing upon a day and at a place thPrPin 
fixed at leaRt thirty days after the service ot aald complaint. The 
person, partnPrslJip, or corporation 110 complalnt>d or sllnll have the rll(ht 
to appC'nr at the place and time so fixed nnll show cause wily an order 
should not be entPred by the commlsHion rpqulring such pcrson1 partner­
alllp. or corporation to CPase and desist from the violation or the law 
so charged In said complaJnt. • • • It upon such hearing the com• 
mission shall b<> ot the opinion that the method ot competition In qnPs­
tlon Is prohibited by th.l8 Act. It shall make a report In writing In which 
It shall state Its findings as to the facts, and shall Issue and cause to be 
ser:-ved on such person, partnership. or corporadon an order requiring 
such person, partnNship, or corporation to cease and desist from using 
su~h nwtbod ot competition. • • • 

It anch person, pat·tnersblp, or corporation falls or negl!'Cts to obey 
such ord<•r of the commission while the same Is In effect, the commis­
sion may apply to the circuit court of appPals ot the United States. 
within any cit·cult where the mPthod of competition In question was 
used or where such person, partnenhlp, or corporation resides or cnrr!Ps 
on business, f04' the enforcement of Its ord<'r, and shall certl!y and Ills 
With Its application a transcript of the entire record In the rrocPeding 
Including all the testimony takPn and the report and order o the com­
mission. Upon surh filing of the application and transcript the court 
shall cause notice ther<•ot to be served upon such person, partnership, 
or corporation and tht>rt'upon skall ha-re jurisdiction ot the proceeding 
and ot the qu•stlon d£>termlned ther<'ln, and shall have power to make 
and enter upon the pleadings, testimony, and proceedings set forth 
In sucb transcrlpt a decree affirming. modifying, or setting nRide 
the ord<'r of the commission. The finding~ of the commission as to 
the facts It supported by testimony, shaJl bP conclusive. If either 
party sha'u apply to the court tor leave to adduce additional evldPnce, 
an/1 shall show to the Ratlsfnctlon of the court that such additional 
Pvldence Is material and that there were roosonable grounds for the 
failure to adduce such evidence In the proce<>dlng before the commis­
sion the court may ordPr such additional evidence to be taken before 
the 'commission and to be adduc~>d upon the bearing In such manner 
and upon such tE'rms and conditions as to the court may seem proper. 

Any party required by such order of the commission to cease and 
d<•slst from using such metbod of compPtltlon may obtain a revlew 
of such order In said circuit court ot appPals by flllnl\" In the court a 
writt<on pPtitlon praying that the ordPr of the commlsston be set aside. 
A copy of such petition shllli be forthwith sPrved upon the commission, 
and thereupon the commll!llion forthwith shaJl certlty and file In the 
court a tran~crlpt or the r~>cord as hereinbefore provided. uron the 
filing ot tbe transcript the court ahall have the same jurisdlc tlon to 
alllrm eet aside or modify the order of the commiRslon as In the 
case of an application by the comml"slon for the Pnforcement of It• 
order, and the !lndlngs ot tbt" commission as to the facts, it supported 
by testimony, ahall In !Ike manner be conclusln. 
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tributing those of certain competitors to other dealers or 
distributors. That with the same intent, purpose, and 
effect it is making and for several months last past has 
made contracts w1th numerous wholesalers to distribute 
its periodicals as agents, and not to distribute those of 
other publishers without permission. That wholeS"alers 
so restricted are the principal and often the only medium 
for proper distribution of weekly and monthly periodicals 
in various localities tl].roughout the United States, and 
many of the so-called agents formerly operated under 
contracts with respondent which abridged their liberty 
of resale. 

The second section declares there is reason to believe 
respondent is violating section 3, act of Congress ap­
proved October 15 1914-Clayton Act-c. 323, 38 Stat. 
730,1 and specifically charges: That respondent publishes, 
sells, and circulates weekly and monthly periodicals in 
interstate commerce. That for some months past, in such 
commerce, it has sold and is now selling and making con­
tracts for the sale of its publications and periodicals for 
use and resale and is fixmg the price charged on condi­
tion, agreement, or understandmg that the purchaser 
shall not sell other publications or periodicals, thereby 
substantialiy lessening competition and tending to create 
a monopol_y. 

Respondent replied to the notice to show cause why it 
should not be required to desist " from the violations of 
law charged in this complaint." Tt denied unlawful con­
duct and claimed that the parties contracted with as 
agents were such in fact; that their services were neces­
sary for the maintenance of the plan originated by it of 
distributing publications through schoolboys, who re· 
quire speCial superintendence; and further, that such 
agents had lawfully a~reed to abstain from other connec· 
tions and devote the1r time and attention to superin­
tending the boys and to the general upbuilding of sales. 
Copies of respondent's first and second agreements with 
distributors accompanied the answer. The first had then 
been superseded and largely discontinued. 

The second contract _Provides that upon requisition re· 
spondent will consign 1ts publications. to the agent as he 

• SIIIC, 8. That It shall be unlnwful tor a.ny pet"Ron ~>n~:a~ed In commerce, 
In the course of such commPrce, to !Pft!le or mnkP a suiP or contract for 
aa!P of goodR, wares, mer·chandi!w, machinery, suppJJp.., or· othPr commodltiPR, 
"''hether patented or unpatPnted, for u~e. con>M.unptlon, or rpo;aJe wttbln the 
United States or any Territory thereol or the Di~trlct of Columbia or any 
lnRula.r poAAesslon or other place under the .1ur!Rdlctlon of the UnltPd 
States, or tlx a price charged th!'retor, or dl•count from, or rebnte upon, 
such pr!et>, on the condition, agreement, or underHtandlng that the 1e_,., 
or pu!'char<Pr thereof shall not use or dml In the good.., wni'Pl'l, ruerchan· 
dh<e, muchlnery{ supplies, or other commorlitJPs of a competitor or com· 
petitors of the e&.wr or seller, wllere the effect of such lease, Bille, or con· 
tract for Mle or such condition, agre!'ment, or understanding may be to 
aubBtantlaUy le~~sen competition or tend to create a monopoly In any line 
of rom merre. 

Section 11 anthorlzNI the Trnde CommiRK!on to enforce seetlon 3, with 
eertaln u~ptlonR, and dlre<>ts that t.b!s shn.ll bP done u prPScrlhPd by the 
act f8tabllahlnr the commial;lon, MUp•·a, with llka power <~l reYiew ju. thll 
eouru. 
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may require, retaining title until they are sold· that the 
agent will supply the demand of boys and dealers at 
specified prices; will use reasonable efforts and devote all 
necessary time to promotinO' the sales of such publica-
tions; " that without the written consent of the publisher 
he wi~l not display, deliver, or sell any copies of any one 
of said publications before the authorized publication 
d~te, as specified in the :printed requisition blanks, or 
dispose of any copies of said publications in the territory 
~f any other district agent or special agent of the pub-
lisher, or act as agel/1,t for or supply at wholesale rates any 
periodicals other than those published by the publisher, 
or directly or indirectly furnish to any other publisher 
or agent the names and addresses of the persons to whom 
the publisher's publications are sold or delivered "; that 
subject to the principal's direction and control the agent 
shall train, instruct, and supervise an adequate force of 
boys for distributing the publications; and that he will 
return unsold copies, their cover pages, or headings. 

After taking much testinwny-2,500 pages-the Com­
mission mad~ a brief and rather vague report of two 
pages, containing findinO's and conclusions bnsed on 
the second contrnct with dealers and without direct ref­
erence to the earlier one. The substance of the report 
follows. 

"PARAGRAPH 1. Respondent, n Pennsylvania corpora­
tion with. principal _Place o~ business ~t ~hil~delphia, is 
en:{aged m publishmg, selhng and distributing weekly 
anct monthly periodicals amoug tlie States. 

" PAn. 2. Thnt in the course of such commerce, the 
respondent has entered into contracts with certain per­
sons, partnerships, or corporations to sell or distribute 
its magazines, by the terms of which contracts, such 
persons, partnerships, or corporations have agreed among 
other things, not to 'act ruJ agent for or supply at whole­
sale rates any periodicals other than those published by 
the publisher •-t!te respondent herein-without the writ­
ten co,nsent of s-uch publi8her,- that of such persons, part­
nerships, or corporations approximately four hundred 
forty-seven (#47), hereinafte?• referred to as 'dealers,' 
are and previous to entering into such contracts with. 
respondent were regularly engaged in the business of 
wholesale dealers in newspapers or magazines, or both., 
and ruJ s-uch are as aforesaid engaged in the sale or dis­
tribution of magazines, or ne1vspapers, or both, of other 
publishers,- that many of said four hundred forty-seven 
(#4.7) dealers, and many othlrs who hav~ become such 
wholesale dealers si1We entering into such contracts, bound 
by said contract provisions fM aforesaid, have requested 
respondent's permission to engage also ·in the sale or dia­
tribution of ~ertain publications competing in the courss 

1 The11e wordll are quoted trom the 119C0Dd contract. 
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of said commerce, with those of respondent, which permis­
sion as to said competing publications has been unifo1·rnly 
denied by respondent,· that in enforcing said contract 
provision as to said dealers, and m denying them said 
permission, re.qpondent has prevented and now prevents 
certain of its competitors from utilizing established chan­
nels for the general distribution or sale of magazines or 
ne,wspapers, or both, of different and sundnJ publishers,· 
that such established channels are in most instances the 
principal and most efficient, and in numerous cases, the 
only medium for the distribution of such publications in 
the various localities of the United States,- that such 
method of competition so employed by respondent in the 
course of such commerce, as aforesaid, has proved and 
is unfair. 

" PAR. 3. That in the course of such commerce, the re­
spondent has made sales of its magazines to or entered 
into contracts for the sale of the same with certain per­
sohS, partnerships, or corporations, by the terms of which 
sales or contracts for such sales, such persons, partner­
ships, or corporations have agreed, among other things" 
(here follow, without material change, the words of para­
graph 2 printed, supra, in italics); "that the effect of 
said contract proviswn has been, and is, to substantially 
lessen competition with respondent's magazines and tends 
to create for the respondent a monopoly in the business 
of publishing magazines of the character of those pub­
lished b_y resl?ondent." 

The Commission concluded that the method of compe­
tition described in paragraph 2 of the report violates sec­
tion 5, act of September 26, 1914, and that the acts and 
conduct specified in the third paragraph violate section 3, 
act of October 15, 1914. And it thereupon ordered: 
That the respondent cease and desist, while engaged jn 
interstate commerce, from entering into any contracts, 
agreements, or understandings which forbid persons, part­
nerships, or corporations already engaged in the sale or 
distribution of magazines or newspapers, or both, of other 
publishers from acting as agents for, selling, or supply­
ing to others at wholesale rates periodicals other than 
respondent's without its consent; from contracting with 
those already engaged in the sale or distribution of 
magazines or newspapers, or both, of other publishers, 
forbidding them from selling or distributing or continu­
ing to sell or distribute the same; and from enforcing any 
provision of an outstanding contract whereby one now 
engaged in the sale or distribution of magazines or news­
papers, or both, of other publishers is forbidden to sell 
or distribute the same without respondent's permission. 

The statute provides (sec ~) that when the Commis­
sion's order is duly challenged it shall file a transcript of 
the record, and thereupon the court shall have jurisdic­
tion of the proceedings and the question determined 
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therein and shall have power to make and enter, upon the 
pleadings, testimony and proceedings, a decree affirminO', 
modifyinO', or setting aside the order; but the Commi~-
sion's .find'ings as to the facts, if supported by evidence, 
shall be conclusive. The court is also empowered to 
order the taking of additional evidence for its consid-
eration. 

We have heretofore pointed out that the ultimate de­
termination of what constitutes unfair competition is for 
the court, not the Commission; and the same .rule must 
apply when the charge is that leases, sales, agreements, 
or understandings substantially lessen competition or 
tend to create monopoly. Federal Trade Commission v. 
Gratz, 253 U. S. 421, 427. 

Manifestly, the court must inquire whether the Com­
mission's findings of fact are supported by evidence. If 
so supported, they are conclusive. But as the statute 
~rants jurisdiction to make and enter, upon the plead­
mgs, testimony, and proceedings, a decree affirming, modi­
fymg or setting asiue an order, the court must also have 
power to examine the whole record and ascertain for 
1tself the issues presented and whether there are material 
facts not reported by the Commission. I£ there be sub­
stantial evidence relating to such facts from which dif­
ferent conclusions reasonably may be drawn, the matter 
may be and ordinarily, we think should be remanded to 
the Commission-the primary fact-finding body-with 
direction to make additional findings, but if from all the 
circumstances it clearly appears that in the interest of 
justice the controversy should be decided without further 
delay the court has full power under the statute so to do. 
The language of the statute is broad and confers power 
of review not found in the interstate commerce act. 
Louisville and Nashville Railroad Company v. Behlmer, 
175 U.S. 648,675, 676; Interstate Commerce Commission 
v. Clyde Steamship Company, 181 U.S. 29, 32; and Inter­
state Commerce Commission v. Chicago, Burlington and 
Quincy Railroad Company, 186 U. S. 320, 340, while 
helpful as to proper practice, do not determine the 
present problem. 

Here we find a vague general complaint charging un­
fair methods of competition and also sales and contracts 
for sales on condition that the purchaser shall not deal 
in other publicat~o!ls. This is foll~wed by an answer 
setting out the ongmal agreement w1th dealers and also 
the substituted form. The findings of fact make no 
reference whatever to the first agreement, but do show 
that respondent had e~tered into the se~on~ (quoting its 
language) with" certam" (no number IS gwen but there 
were 1,535) persons, partnerships, an~ corporations, ap­
proximfltely 447 of whom before makmg such contracts 
were wholesale dealers in newspapers and magazines. 
Further that many of this 447, as well as other parties 
to such' contracts, have been denied permission to dis-
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tribute the periodicals of other publishers. And that 
in these ways the most efficient established channels of 
distribution have been closed to comf,etitors, competition 
lessened, and a tendency to monopo y established. 

The present record clearly discloses the development of 
respondent's business, how it originated, the plan of 
selling through school boys, the necessity :for exclusive 
agents to train and superintend these boys and to devote 
their time and attention to promoting sales, and also 
contracts with 1,535 such agents. The Commission's 
report suggests no objection as to 1,088 of these repre­
sentatives who, prior to their contracts, had not been 
en~aged in selling and distributing newspapers or peri­
odiCals for other publishers. There is no sufficient evi­
dence to show that respondent intended to practice un­
fair methods or unduly to suppress competition or to 
acquire monopoly, unless this reasonably may be inferred 
from making and enforcing the second or substituted 
agreement with many important wholesale dealers 
throughout the country. 

Judged by its terms, we thing this contract is one of 
agency, not of sale upon condition, and the record re­
veals no surrounding circumstances sufficient to give it 
a different character. This, of course, disposes of the 
charges under the Clayton Act. 

The engagement of competent agents obligated to de­
vote their time and attention to developing the principal's 
business, to the exclusion of all others, where nothing 
else appears, has Ion~ been recognized as proper and 
unobjectionable practlCe. The evidence clearly shows 
that respondent's agency contracts were made without un­
lawful motive and in the orderly course of an expand­
ing business. It docs not necessarily follow because many 
agents had been ~eneral distributors, that their appoint­
ment and limitatwn amounted to unfair trade practice. 
And such practice can not reasonably be inferred from 
the other disclosed circumstances. Having re~ard to 
the undisputed facts, the reasons advanced to vmdicate 
the general plan are sufficient. 

Effective competition requires that traders have large 
freedom of action when conducting their own affiairs. 
Success alone does not show reprehensible methods, ·al­
though it may increase or render insuperable the diffi­
culties which rivals must face. The mere selection of 
competent, successful, and exclusive representatives in 
the orderly course of development can give no just cause 
for complaint, and, when standing alone, certainly affords 
no ground for condemnation under the statute. 

In the present cause the Commission has not :found 
all the material :facts, but considering those which it 
has :found and the necessary effect of the evidence, the 
order to desist is clearly wrong and should be set aside 
without further delay. 

A..tlirmed. 
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Mr. Chief Justice Taft, doubting. 
The sentence in the majority opinion, which makes me 

express doubt, is that discussing the duty of the court in 
reviewing the ·action of the Federal Trade Commission 
when it finds that there are material facts not reported 
by the Commission. The opinion says: 

" If there be substantial evidence relating to such facts 
from which different conclusions reasonably may be 
drawn, the matter may be and ordinarily, we think, should 
be remanded to the Commission-the primary fact-find~ 
ing body-with directions to make additional findings, 
but if from all the circumstances, it clearly appears that 
in the interest of justice the controversy should be decided 
without delay, the court has full power under the statute 
so to do." 

If this means that where it clearly appears that there 
is no substantial evidence to support additional findings 
necessary to justify the order of the Commission com­
plained of, the court· need not remand the case for fur­
ther findings1 I concur in it. It is because it may bear 
the constructiOn that the oourt has discretion to sum up 
the evidence pro and con on issues undecided by the Com­
mission and make itself the fact-finding body, that I ven­
ture with deference to question its wisdom and correct­
ness. I agree that in the further discussion of the evi­
dence, the reasoning of the opinion of the court would 
seem to justify the view that it does not find in the 
evidence sufficient to support additional findin~ by the 
Commission justifying its order. I only register this 
doubt because I think it of high importance that we 
should scrupulously comply with the evident intention 
of Congress that the Federal Trade Commission be made 
the fact-finding body and that the court should in its 
rulin~s preserve the •board's character as such and not 
interJect its views of the facts where there is any conflict 
in the evidence. . 

I am authorized to say that :Mr. Justice Brandeis con­
curs with me in this. 

BOO·U 0 
-24-VOL 5---40 





APPENDIX III. 

RULES OF PRACTICE BEFORE THE COMMISSION. 

[Adopted June 17, 1915. As amended to Jan. 14, 1924.) 

I. SESSIONS. 

The principal office of the Commission at Washington, Principal omce. 

D. C., is open each business day from 9 a. m. to 4.30 p. m. 
The Commission may meet and exercise all its powers at Commlssl.on 

may exerc1se 
any other place, and may, by one or more of its members, power elsewhere. 

or by such examiners as it may designate, prosecute any 
inquiry necessary to its duties in any part of the United 
States. 

Sessions of the Commission for hearinct contested pro- Hearings as or-

d
. o dered. 

cee mgs will be held as ordered by the Commission. 
Sessions of the Commission for the purpose of mak.inct Ses;ions for or-

b dL•rs aud other 
orders and for the transaction of other business, unless busin~ss. 
otherwise ordered, will be held at the office of the Com-
mission at W o.shington, D. C., on e~ch business day at 
10.30 a. m. Three members of the Commission shall Quorum. 

constitute a quorum for the transaction of business. 
All ·orders of the Commission shall be signed by the Orders signed 

S t 
by Secretary. 

ecre ary. 
II. COMPLAINTS. 

Any person, partnership, corporation, or association Who may ask 

1 h C 
, . . . d' complaint. 

may npp y to t e omm!ss1on to mstitute a procee mg 
in respect to any violation of law over which the Com-

. mission has jurisdiction. 
Such application shall be in writing, signed by or in Ft1orm or appll-

b 
~~ 

ehalf of the applico.nt, and shall contain a short and 
simple statement of the facts constituting the alleged 
'Violation of law and the name and address of the ap­
plicant and of the party complained of. 

The Commission shall investigate the matters com- to~gv'-!'tti:t!~on 
' plained of in such application, and if upon investigation 

the Commission shall have reason to believe that there 
is a violation of law over which the Commission has 
jurisdiction, the Commission ·shall issue and serve upon Issuance and 

th 1 
. , . h service ol com­

e party complained of a comp amt statmg Its c arges plaint. 

and containing a notice of a hearing upon a day and at 
609 
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a place therein fixed, at least 40 days after the service of 
said complaint. 

III. ANSWERS. 

Time allowed Within 30 days from the service of the complaint, 
for 8115wer. 

unless such time be extended by order of the Commission, 
the defendant shall file with the Commission an answer 

av.~~~m or an- to the complaint. Such answer shall contain a short and 
simple statement of the facts which constitute the ground 
of defense. It shall specifically admit or deny or explain 
each of the facts alleged in the complaint, unless the 
defendant is without l,mowledge, in which case he shall 
so state, such statement operating as a denial. Answers 
in typewriting must be on one side of the paper only, on 

Sit~ or paper, paper not more than St inches wide and not more than 
margm, etc. 

11 inches long, and weighing not less than 16 pounds to 
the ream, folio base, 17 by 22 inches, with left-hand 
margin not less than 1 t inches wide, or they may be 
printed in 10 or 12 point type on good unglazed paper 
8 inches wide by lOt inches long, with inside margins not 
less than 1 inch wide. Three copies of such answers must 
be furnished. 

IV. SERVICE. 

Complaints, orders, and other processes of the Commis­
sion may be served by anyone duly authorized by the 
Commission, either (a) by delivering a copy thereof to 

Personal, or the person to be served, or to a member of the partnership 
to be served, or to the president, secretary, or other execu­
tive officer, or a director, of the corporation or associa­

B Y Je av t n c tion to be served· or (b) by lea vinO' a copy thereof at the eopy, or 1 t:> 

principal office or place of business of such person, part-
BJ. registered nership, corporation, or association; or (c) by registering 

me • and mailing a copy thereof addressed to such person, 
partnership, corporation, or association at his or its prin-

Return. cipal office or place of business. The verified return by 
the person so sen'ing said complaint, order, or other 
process, setting forth the manner of said service, ~thall be 
proof of the same, and the return post-office receipt for 
said complaint, order, or other process, registered and 
mailed as aforesaid, shall be proof of the service of the 
same. 
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V. INTERVENTION. 

Any person, partnership, corporation, or association Form or appli­
desiring to intervene in a contested proce~ding shall make catwn. 
application in writing, setting out the grounds on which 
he or it claims to be interested. The Commission may, 
by order, permit intervention by counsel or in person to Permitted by order. 
such extent and upon such terms as it shall deem just. 

Applications to intervene must be on one side of the Size or paper, margin etc., usea 
paper only, on paper not more than 8! inches wide and on application. 
not more than 11 inches long, and weighing not less 
than 16 pounds to the ream, folio base, 17 by 22 inches, 
with left-hand margin not less than 1! inches wide, or 
they may bo printed in 10 or 12 point type on good un-
glazed paper 8 inches wide by 10! inches long, with 
inside margins not less than 1 inch wide. 

VI. CONTINUANCES AND EXTENSIONS OF TIME. 

Continuances and extensions of time will be granted In discretion or Comrwsston. 
at the discretion of the Commission. 

VII. WITNESSES AND SUllP<ENAS. 

Witnesses shall be examined orally, except that for ~xam1 1nat11on . . orulmm y ora . 
good and exceptronal cause for departmg from the 'gen-
eral rule the Conunission may permit their testimony to 
be taken by deposition. 

Subpamas requirin!! the attendance of witnesses from wisubprenaa for 
~ tnesses. 

any place in the United States at any designated place 
of hearing may be issued by any member of the Com­
mission. 

Subpamns for the production of documentary evidence Subp<Pnasror production of 
(unless directed to issue by a commissioner upon his own daoeumentary evl-

motion) will issue only upon application in writing, 
which must be verified and must specify, as near as may 
be, the documents desired and the facts to be proved by 
them. 

ence. 

Witnesses summoned before the Commission shall be wuness rees and mileage. 
paid the same fees and mileage that are paid witnesses in 
the courts of the United States, and witnesses whose 
depositions are taken nnd the persons taking the same 
shn.ll severn.lly be entitled to the same fees as are paid 
for like services in the courts of the United States. Wit­
ness fees and mileage shall be pn.id by the party at whose 
instance the witnesses appear. 
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VIII. TIME FOR TAKING TESTIMONY • 

. Examination or Upon the J'oining of issue in a proceedinO' by the Com-
witnesses to pro- o 
cecd . a.sb1rast as mission the examination of witnesses therein shall pro­
pr~uro e. 

ceed with all reasonable diligence and "rith the least 
Notice to coun- practicable delay. Not less than five days' notice shall sel. 

be given by th~ Commission to counsel or parties of the 
time and place of examination of witnesses before the 
Commission, a commissioner, or an examiner. 

IX. OBJECTIONS TO EVIDENCE. 

,Tob~tnttiegroeuntcds . Objections to the evidence before the Commission, a. 
o o JCC on, . 

commissioner, or an examiner shaH, in any proceeding, 
be in short form, stating the grounds of objections relied 
upon, and no transcript filed shaH' include argument or 
debate. 

X. MOTIONS. 

na~~~r~ri~~Y ~::t~~ A motion in a proceeding by the Commission shall 
applied ror, etc. briefly state the nature of the order applied for, and all 

affidavits, records, and other papers upon which the same 
is founded, except such as have been previously filed or 
served in the same proceeding, shall be filed with such 
motion and plainly referred to therein. 

XI. HEARINGS ON INVESTIGATIONS. 

By stngle com- When a. mo.tter for investigation is referred to a single 
mls•loner. 

commissioner for examination or report, such commis-
sioner may conduct or hold conferences or hearings 
thereon, either alone or with other commissioners who 
may sit with him, and reasonable notice of the time and 
place of such hearings shall be given to parties in interest 
and posted. 

General coun- The general counsel or one of his assistants or snch 
sel or assl~t.ant ' 
~ conduct near- other attorney as shall be designated by the Commission, 

g. sho.ll attend and conduct such hearings, and such hearings 
may, in the discretion of the commissioner holding same, 
be public. 

XII. HEARINGS DEFORE EXAMINERS. 

U:ex~,!::,t/ 0 When issue in the case is set for trial, it shall be re­
ferred to an examiner for the taking of testimony. It 
shall be the duty of the examiner to complete tho taking 
of testimony with nll due dispatch, and he shall set the 
day and hour to which the taking of te.stimony may from 

beT::~~f:letg time to time be adjourned. Tho taking of the testimony 
v.·lthln ao days both for the Commission and the respondent shall be 
except ror &ood • • • • 
muse. completed Within 30 days after the begmnmg of the same 
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unless, for good cause shown, the Commission shall ex-
tend the time. The examiner shall, within 10 days after 
the receipt of the stenographic report of the testimony, Examiner to 

k h' h f . make and serve rna e IS report on t e acts, and shall forthwith serve pr~os~d findings 
copy of the same on the parties or their attorneys, who, an order. 
within 10 days after the receipt of same, shall file in 
writing their exceptions, if any, and said exceptions shall Exceptions by 

specify the particular part or parts of the report to which parti<•s. 
exception is made, and said exceptions shall include any 
additional facts which either party may think proper. 
Seven copies of exceptions shall be filed for the use of the 
Commission. Citations to the record shall be made in 
support of such exceptions. Where briefs are filed, the Brltersanda.rgu. men on exoop· 
same shall contain a copy of such exceptions. Argument tions. 
on the exceptions, if exceptions be filed, shall be had at 
the final argument on the merits. 

When, in the opinion of the trial examiner engaged in de~x~~~~r~ ~~: 
taking testimony in t1ny formal proceeding, the size of ~~l:tr~~ t~a~'h 
the transcript or complication or importance of the issues n~~o~r:;;~~~:.:r~ 
involved warrants it he may of his own motion or at the terte,ti•!lonya.nd , ' before hts report. 
request of counsel at the close of the taking of testimony 
announce to the attorneys for the respondent and for the 
Commission that the examiner will receive at any time 
before he has completed the drawing of the "Trial Ex­
aminer's Report upon the Fncts" a statement in writing 
(one for either side) in terse outline setting forth the 
contentions of each as to the facts proved in the pro­
ceeding. 

These statements are not to be exchanged between 
counsel and are not to be argued before the trial ex­
aminer. 

Any tentative draft of finding or findings submitted by a.n~1 fo: 51~~:~~: 
either side shall be submitted within 10 days after thesion. of tentative 

• Lindmgs. 

closincr of the to.kin(l' of testimony and not later, which 
0 0 

time shall not be extended. 

XIII, DEPOSITIONS IN CONTESTED PROCEEDINGS. 

The Commission may order testimony to be taken by m~;~.r.:f.sslon 
deposition in a contested proceeding. 

Depositions may be taken before any perso.n .designated 50~~~~fg~~le£er­
by the Commission and havin(l' power to admtmster oaths. 

. . o d 't' f 'tness Applirotlonsror Any party desmng to take the eposi. IOn o a Wl depositions. 
shall make application in writing, settmg out t~e rca-
sons why such deposition should be taken, and statmg the 
time when the place where, and the name and post-office 
address of 'the person before whom it is desired the dcpo-
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sition be taken, the name and post-office address of the 
witness, and the subject matter or matters concerning 
which the' witness is expected to testify. If good cause 
be shown, the Commission will make and serve upon the 
parties, or their attorneys, an order wherein the Com­
mission shall name the ·witness whose deposition is to be 
taken and specify the time when, the place where, and 
the person before whom the witness is to testify, but such 
time and place, and the person before whom the deposi­
tion is to be taken, so specified in the Commission's order, 
may or may not be the same as those named in said 
application to the Commission. 

Testimony or The testimony of the witness shall be reduced to writ-
witness. 

ing by the officer before whom the deposition is taken, 
or under his direction, after which the deposition shall 
be subscribed by the witness and certified in usual form 

Depooltlontobe by the officer. After the deposition has been so certified 
forwarded. it shall, together with a copy thereof made by such officer 

or under his direction, be forwarded by such officer under 
seal in an envelope addressed to the Commission at its 
office in Washington, D. C. Upon receipt of the deposi-

Andnied. Copy tion and copy the Commission shall flle in tho record in 
to defendant or • • • • 
blsattorncy. sa1d proceedmg such deposition and forward the copy 

to the defendant or the defendant's attorney. 
Size or paper, Such depositions shall be typewritten on one side only 

eto. of the paper, which shall be not more than 8i inches 
wide and not more than 11 inches long and weighing not 
less than 16 pounds to the ream, folio base, 17 by 22 
inches, with left-hand margin not less than 1; inches 
wide. 

Notice. No deposition shall be taken except after at least six 
days' notice to the parties, and where the deposition is 
taken in a foreign country such notice shall be at least 
15 days. 

toiJ~tat!ona as No deposition shall be taken either before the proceed­
ing is at issue, or, unless under special circumstances and 
for good cause shown, within 10 days prior to th{;' date of 
the hearing thereof assigned by the Commission, and 
where the deposition is taken in a foreign country it shall 
not be takrn after 30 days prior to such date of hearing. 

XIV. DOCUMENTARY EVIDENCE. 

Re~~.ant and Where relevant and material matter offrred in evidence 
matenw m&tter 
only to be I!Ied. is embraced in a document containing other matter not 

material or relevant and not intended to be put in evi-
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dence, such document will not be filed, but a copy only 
of such relevant and material matter shall be filed. 

XV. BRIEFS. 

Unless otherwise ordered, briefs may be filed at the Time or ftllng. 

close of the testimony in each contested proceeding. II 
briefs are filed, the exceptions, if any, to the examiner's 
report must be incorporated in the briefs. The presid-
ing Commissioner or examiner shall fix the time within 
which briefs shall be filed and service thereof shall be 
made upon the adverse parties. 

All briefs must be filed with the secretary and be ac- Flied with seo-
. d . h d . retary with proof compame by proof of serviCe upon t e a verse part1es. or service. 

Twenty copies of each brief shall be furnished for the 
use of the Commission, unless otherwise ordered. 

Application for extension of time in which to file any App!icationsror extensiOn or time 
brief shall be by petition in writing, stating the facts 
upon which the application rests, which must be filed 
with the Commission at least five days before the time for 
filing the brief. 

Every brief shall contain, in the order here stated- Form or brier. 

(1) A concise abstract or statement of the case. 
(2) A brief of the argument, exhibiting a clear state­

ment of the points of fact or law to be discussed, with the 
ref~rence to the pages of the record and the authorities 
relied upon in support of each point. 

Every brief of more than 10 pages shall contain on its fr~~~tr:b~n~ 
top fly leaves a subject index with page references, the pages. 

subject index to Le supplemented by a list of all cases 
referred to, alphabetically arranged, together with refer-
ences to pages where the cases are cited. 

Briefs must be printed in 10 or 12 point type on good Size or type, 
, • paper, eto. 

~glazed paper 8 inches by 10l inches, with mstde mar-
gms not less than 1 inch wide and with double-leaded 
text and single-leaded citations. 

Oral arguments will be had only as ordered by the, Ore.! arillments. 

Commission. 

XVI. ADDRESS OF THE COMMISSION. 

All communications to the Commission must be ad-
0 

Federal Trade 

d , . D C ommlsafon, 
ressed to Federal Trade Commisswn, Washington, . ., Washinlltlln,D.c. 

Unless otherwise specifically directed. 




