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Complaint. 

FEDERAL. TRADE COMMISSION 
v. 

INTERSTATE FUEL COMPANY AND WHITE ASH COAL 
COMPANY. 

COMPLAINT, FINDINGS AND ORDF.R IN THE MA'l'TEU OF THE ALLEGF.D 

VIOLATION OF SECTION ll OF AN ACT OF CONGRESS APPROVED SEPTEMBER 

26, 1914. 
Docket 1074-July 8, 1924. 

SYLLABUS. 

Where coal mined at Mount Olive, Ill., and in a small district contiguous 
thereto had long been known to and designated by the trade and a sub­
stantial part of the consuming public as "Mount Olive Coal" and as such 
had been extensively advertised and sold and had become well and 
favorably known to a substantial part of the consuming public; and there­
after two corporations engaged in the purchase and sale of coal, sold 
coal not produced at Mount Olive nor in the aforesaid district, as " Guar· 
anteed Mount Olive Coal," "Coal Mount Olive Grade," and "Mount Olive 
White Ash Coal," and so advertised the same in competition with the 
genuine and more expensive Mount Olive Coal; with the capacity and ten· 
dency to mislead and deceive purchasers in reference to the source thereof: 

Held, That such misleading designation of product, and such false and mis­
leading advertising, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. 0. R. Stites for the Commission. 
Ropieguet &: Ropieguet of St. Louis, Mo., for respondents. 

COMPLAINT. 

Acting in the public interest pursuant to the provisions of an Act 
of Congress approved September 2<3, 1914, entitled "An Act To 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission charges that 
Interstate Fuel Company, a corporation, and White Ash Coal Com­
pany, a corporation, more particularly hereinafter described and 
hereinafter referred to as respondents, have been and are using 
Unfair methods of competition in commerce in violation of the provi­
sions of Section 5 of said Act, issues this complaint and states its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, Interstate Fuel Company, is a corpora­
tion organized, existing and doing business under and by virtue of 
the laws of the State of Missouri, with its principal office and place 
of business in the city of St. Louis, in said State. Respondent was 
a.t all times hereinafter mentioned, and still is, engaged in the pur-

• 
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chase and sale of coal in wholesale and retail quantities in inter­
state commerce. lt;J. the course and conduct of its said business, said 
respondent for the purpose and with the intent of filling orders, 
executing contracts and supplying its customers, purchases its said 
coal from a company or companies located in a State or States other 
than the State of Missouri and transports or causes said coal to be 
transported in interstate commerce from the point of purchase to 
purchasers residing in the State of Missouri andjor other States of 
the United States, and there is now and was at all times hereinafter 
mentioned, a constant current of trade and commerce in said coal 
purchased and sold by said respondent between and among various 
States of the United States. In the course and conduct of its said 
business, respondent continuously has been, and is now, in competi­
tion with other individuals, partnerships and corporations similarly 
engaged in the sale of coal in commerce among the States of the 
United States. 

PAn. 2. Respondent, White Ash Coal Company, its corporate name 
having been previously changed from White Oak Fuel Company by 
amendment to charter, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Missouri, 
with its principal office and place of business in the city of St. Louis, 
in said State. llespondent was at all times hereinafter mentioned, 
and still is, engaged in the business of selling coal as a wholesale 
merchant or jobber among and between various States of the United 
States, and there is now, and was at all times hereinafter mentiontd, 
a constant current of trade and commerce in said coal sold by said 
respondent between and among various States of the United States. 
In the course and conduct of its said business, respondent continu· 
ously has been, and is now, in competition with other individuals, 
partnerships and corporations similarly engaged in the sale of coal 
in commerce among the States of the United States. 

PAn. 3. Respondent, Interstate Fuel Company, trading as afore· 
said, at all times hereinafter mentioned, has offered for sale and sold 
in interstate commerce its coal under the trade name or brand "Mt. 
Olive,"" Mt. Olive Grade," and "Guaranteed. 1\ft. Olive Coal," which 
said coal is sold by respondent in competition with coal mined at Mt. 
Olive, Ill., or the immediate coal district or section, including, in 
whole or in part, the counties of Macoupin and Madison, in said 
State, but not including that portion of the said Madison County 
wherein respondent's coal is mined, said coal known and understood 
by a substantial part of the purchasing public as "Mt. Olive coal "; 
that said coal sold by respondent has a lower market value than the 
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coal produced at the Mt. Olive mines, or the ~ines of said immediate 
district or section; that the sale by said respondent of its said coal 
as "Mt. Olive," "Mt. Olive Grade"· and "Guaranteed Mt. Olive 
Coal," has the capacity and tendency to mislead and deceive the pur­
chaser into the belief that said coal was, and is, the product of the 
Mt. Olive mines, when in truth and in fact said coal is not the 
product of the said Mt. Olive mines or the mines of said immediate 
district or section. 

PAR. 4. Respondent, Interstate Fuel Company, as a means of in­
ducing customers, prospective customers and the consuming public to 
purchase its coal, caused advertisements to be inserted in newspapers 
published in the city of St. Louis, State of Missouri, and circulated 
in commerce between and among the States of the United States, in 
which said advertisements and other advertising matter said re­
spondent has published false and misleading statements or repre­
sentations concerning its said coal, in which said advertisements and 
advertising matter its said coal was and is described as "Mt. Olive 
Grade" and" Guaranteed Mt. Olive Coal," when in truth :md in fact 
said coal is not the product of said mtnes located at or near Mt. 
Olive, Ill., generally recognized and understood by a substantial part 
of the purchasing public as marketing its said coal under the trade 
name or brand "Mt. Olive." 

PAR. 5. Respondent, White Ash Coal Company, trading as afore­
said, at all times hereinafter mentioned, has offered for sale and sold 
in interstate commerce, its coal under the trade name or brand "~It. 
Olive" or "Mt. Olive White Ash," which said coal is sold by said 
respondent in competition with coal mined at Mt. Olive, Ill., or the 
immediate coal district or section, including, in whole or in part, the 
counties of Macoupin and Madison, in said State, but not including 
that portion of the said Madison County wherein respondent's coal 
is mined, known and understood by a substantial part of the pur­
chasing public as Mt. Olive coal; that said coal sold by respondent 
has a lower market value than the coal produced at the Mt. Olive 
mines, or the mines of said immediate district or. section; that the 
sale by said respondent of its said coal as" Mt. Olive" or" Mt. Olive 
White Ash" has the capacity and tendency to mislead and deceive 
the purchaser into the belief that said coal was and is the product of 
the Mt. Olive mines, when in truth and in fact said coal is not the 
product of said Mt. Olive mines or the mines of the said immediate 
district or section. 

PAR. 6. Respondents, Interstate Fuel Company and White Ash 
Coal Company, trading as aforesaid, at all times hereinafter men-
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tioned, severally andjor cooperating together each with the other, 
offered for sale, sold and advertised in interstate commerce their 
said coal under the trade name or brand ":Mt. Olive," ":Mt. 
Olive White Ash,"" :Mt. Olive Grade," and "Guaranteed :Mt. Olive 
Coal," in competition with coal mined at :Mt. Olive, Ill., or the im­
mediate coal district or section, including, in whole or in part, the 
counties of Macoupin and Madison, in said State, but not includ­
ing that portion of the said Madison County wherein respondents' 
coal is mined, the use by said respondents of said trade names or 
brands in the sale of their coal, has the capacity and tendency to 
mislead and deceive the purchaser into the belief that said coal 
was the product of the Mt. Olive mines, when in truth and in fact 
the said coal sold by said respondents is not the product of said 
Mt. Olive mines or the mines of said immediate district or section. 

PAR. 7. The words ":Mt. Olive" when used by respondents as 
their trade name or brand in the sale of their coal or the use of 
the words "Mt. Olive" in connection with or in any way descrip­
tive of their said coal, have been and are understood by a sub­
st:mtial part of the purchasing public to mean coal mined at :Mt. 
Olive, Ill., or the immediate coal district or section, including in 
whole or in part the counties of :Macoupin and Madison, in said 
State, but not including the product of mines located at Edwards­
ville in the said Madison County, Ill. The use by respondents of 
the words "Mt. Olive" or ":Mt. Olive White Ash" as their trade 
name or brand have the capacity and tendency to mislead and de­
ceive the purchaser into the belief that said coal was and is the 
product of the Mt. Olive mines, when in truth and in fact said coal 
sold by said respondents is not the product of said mines or the 
mines of said immediate district or section. 

PAR. 8. The above alleged acts and things done by respondents 
are all to the prejudice of the public, and of respondents' competi­
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled "An Act To create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 

REPORT, FINDUTGS AS TO THE FACTS, AND ORDER. 

Pursuant to the provisions of an Act of Congress approved Sep­
tember 2G, 1914, entitled "An Act to create a Federal Trade Com­
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon the 
respondents, Interstate Fuel Company and 'Vhite Ash Coal Com-
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pany, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. 

The respondent White Ash Coal Company having entered its ap­
pearance and filed its answer herein, evidence was thereupon intro­
duced in support of the allegations of the complaint and on behalf 
of respondent White Ash Coal Company, before an examiner of 
the Federal Trade Commission. Thereupon, this proceeding came 
on for final hearing, and the Commission having duly considered 
the complaint, the answer thereto and the evidence adduced, and 
being fully advised in the premises, makes this its report stating its 
findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondent, Interstate Fuel Company, is a corpora­
tion organized under the laws of Missouri, an.d. had its principal 
office and place of business in St. Louis, :Mo. It was incorporated 
in August, 1921, and from said date until l\farch 3, 1923, when it 
ceased to do business, was engaged in purchasing and selling coal 
in interstate commerce. It solicited orders from customers in the 
city of St. Louis, Mo., and purchased coal to fill same from mines 
located at Edwardsville and Collinsville, in the State of Illinois, 
and caused the coal so purchased to be transported by motor truck 
direct from the aforesaid mines to its customers in St. Louis, Mo. 
In the course and conduct of its business respondent was, until 
March 3, 1923, in competition with other persons, partnerships and 
corporations engaged in the retail selling of coal in St. Louis, Mo., 
including those retail dealers selling coal which was produced at 
Mount Olive and Staunton, in the State of Illinois. 

PAR. 2. Respondent White Ash Coal Company is a corporation or­
ganized and existing under the laws of Missouri, with its office and 
principal place of business in St. Louis, Mo. For a period o:f nine 
years last past it has been and still is engaged in the business of 
buying coal and reselling same to retail coal dealers and carlot con­
sumers throughout the several States of the United States. It causes 
coal so sold to be transported from Edwardsville, in the State of 
Illinois, direct to the aforesaid purchasers. In the conduct of its 
business said respondent has been and still is in competition with 
other individuals, partnerships and corporations likewise engaged 
in business, including those dealers selling coal which was produced 
at l\Iount Olive and Staunton, in the State of Illinois. 

PAR. 3. In the conduct of its business as aforementioned, re­
spondent, Interstate Fuel Company, obtained its supply of coal from 
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mines located at Cpllinsville and Edwardsville, in the State of Illi­
nois. It advertised in St. Louis newspapers and sold the coal so 
obtained under the trade name and brand "Guaranteed Mount Olive 
Coal" and "Coal Mount Olive Grade," in competition with coal 
mined at Mount Olive, Ill., or that immediate district lrnown to the 
trade and purchasing public as the "Mount Olive District." 

PAn. 4. Respondent White Ash Coal Company, in the conduct 
of its business, obtains its supply of coal from the aforementioned 
:Madison County Mining Company, at the latter's mine located at 
Edwardsville, Ill. It has, from time to time since 1916, advertised 
and still advertises in St. Louis telephone directories, and has other­
wise, by means of curcnlars sent by mail to prospective purchasers, 
offered for sale and offers for sale, and has sold and still sells, coal 
so obtained under the trade name or brand," Mount Olive 'Vhite Ash 
Coal." Some of the aforementioned advertisements and circulars 
have contained, in inconspicuous type, the statement, "l\Iined at 
Edwardsville, Illinois." Respondent 'Vhite Ash Coal Company, in 
the conduct of its business as herein described has sold and sells its 
coal in competition with coal produced at Mount Olive and Staunton, 
in the State of Illinois. 

PAR. 5. For more than forty years last past there has been pro­
duced and still is produced at Mount Olive, Ill., and in a small dis­
trict contiguous to the said Mount Olive, including Staunton, in the 
State of Illinois, a coal having peculiar characteristics of fracture 
and composition which has become known to and designated by the 
trade and a substantial part of the consuming public as "Mount 
Olive Coal." Throughout the period aforementioned, coal produced 
at mines located in the said district has been extensively advertised 
and sold and is still advertised and sold as "Mount Olive Coal." 
'fhe coal from the aforementioned mines has become well and favor­
ubly known to a substantial part of the consuming public because of 
the aforesaid advertising and sales and because of its high quality 
and the degree of care exercised by its producers in eliminating 
impurities therefrom. "Mount Olive Coal" has a higher market 
value than coal produced at Edwardsville, in the State of Illinois. 

PAn. 6. Coal mined at Edwardsville, and Collinsville, Ill., has 
never been designated as, or understood to be, "Mount Olive Coal," 
by the trade, or by a substantial part of the purchasing public. Coal 
produced at Edwardsville and Collinsville is generally regarded by 
the trade and purchasing public as inferior in quality to the afore· 
said Mount Olive Coal. 
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P .AR. 7. The words "Mount Olive" as used by respondents as de­
scriptive of the coal sold. by them, as hereinbefore set out, have the 
capacity and tendency to mislead and deceive purchasers into the 
belief that the coal so advertised and sold is the product of mines at 
Mount Olive and Staunton, when, in truth, the coal advertised and 
sold by the respondents is not the product of the Mount Olive and 
Staunton mines. 

CONCLUSION. 

The acts and practices of the respondents as hereinabove set forth 
and under the conditions and circum!')tances set forth in the forego­
ing findings as to the facts, are unfair methods of competition in 
commerce and constitute a violation of Section 5 of the Act of Con­
gress approved September 2G, 1914, entitled "An Act to create a Fed­
eral Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST, 

This proceeding having been heard by the Federal Trade Com­
mission upon the complaint of the Commission, the answer of re­
spondent White Ash Coal Company, and the testimony and evidence 
submitted, the trial examiner's report upon the facts and the ex­
ceptions thereto, and the Commission having made its findings as to 
the facts with its conclusion that the respondent has violated the 
provisions of the Act of Congress Approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," 

Now, therefore, it is ordered, That the respondent, Interstate Fuel 
Company, a corporation organized under the laws of Missouri, its 
agents, servants, representatives and employes, and the respondent 
White Ash Coal Company, a corporation organized and existing 
under and by virtue of the laws of Missouri, its agents, servants, 
representatives and employes, cease and desist from-

Making use of, by advertisement or otherwise, the words "Mount 
Olive," alone or in combination with other words in any way what­
soever, in connection with the sale or offering for sale of coal in 
commerce, unless the said coal is produced at mines located at Mount 
Olive, Ill., or within a small district contiguous thereto, including 
Staunton, in the aforesaid State. 



ORDERS OF DISMISSAL. 

CoNSOLIDATED WooLEN MILLS Co., November 8,1923 (Docket 1003). 
Charge: Adopting and using misleading corporate name, and 

advertising falsely and misleadingly; in connection with the manu­
facture and sale of knitted underwear, sweaters, hosiery, etc., and 
sale of blankets, overcoats, etc. 

Dismissed, after answer and trial, Commissioner Nugent dissent­
ing, for the reason that respondent " Consolidated ·woolen Mills 
Co., has amended its articles of incorporation so as to change its 
name to 'Consolidated Knitting :Mills Co.'" 

Appearances: Mr. G. Ed. Rowland for the Commission; Mr. II. 
A. Rich of Rich & Roberts, Salt Lake City, Utah, for respondent. 

C. II. KnoNEBEROER & Co., November 13,1923 (Docket 508), 
Charge: Tying and exclusive contracts or dealings in violation 

of Section 5 of the Federal Trade Commission Act; in connection 
with the sale of coffee. 

Dismissed by the following order: 
"1Vhereas, an order to cease and desist was heretofore, to-wit, on 

the 2Gth day of May, 1920, entered .by the Federal Trade Commis­
sion in the abov~entitled case, [see 2 F. T. C. 309] and 

"1Vhereas, the Federal Trade Commission has reconsidered its 
report containing its findings as to the facts and its conclusions in 
Eaid case, and the Commission being fully ad vised in the premises, 

"Now, therefore, it is ordered, that the order to cease and desist 
entered in the above-entitled proceedings on the 2Gth day of May, 
A. D., 1020, be, and the same is hereby, rescinded and vacated, and 
the complaint dismissed." 

Appearances: J.lr. Gaylord R. llawkins for the Commission; "Air. 
llenry Zoller, Jr. of Baltimore, Md., for respondent. 

TnE JonN H. WILKINS Co., INc., November 13, 1023 (Docket 500). 
Charge: Tying and exclusive contracts or dealings in violation of 

Section 5 of the Federal Trade Commission Act; in connection with 
the sale of coffee. 

Dismissed by an order identical with that entered in the Krone· 
berger case, immediately above. [See 2 F. T. C. 403] 

Appearances: Mr. Gaylord R. llawl~ins for the Commission; Mr. 
Frank J. II ogan of Washington, D. C., for respondent. 

538 
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TnE LEVERING Con·EE Co., November 13, 1923 (Docket 510}. 
Charge: Tying and. exclusive contracts or dealings in violation of 

Section 5 of the Federal Trade Commission Act; in connection with 
the sale of coffee. 

Dismissed by an order identical with that entered in the Krone­
berger case, immediately above but one. [See 2 F. T. C. 407] 

Appearances: Mr. Gaylord R. Ilawki-ns for the Commission. 

AnnAHAlll CoHEN, DoiNG BusiNEss AS PURITAN PRODUCTS Co., INc., 
November 26, 1923 (Docket 979). 

Charge: Simulation of trade name, labels and containers of a 
competitor; in connection with the manufacture and sale of a salad 
and cooking oil. 

Dismissed by the following order: 
Dismissed without prejudice for the reason that respondent "has 

discontinued business, and that his whereabouts, after diligent effort 
to ascertain same, can not be discovered." 

Appearances: Mr. Alfred M. Craven for the Commission. 

PENNSYLVANIA, NEw JERSEY & DELAWARE "\VnoLESALE GnocEns' 
AssociATIO~, ITS OF~"ICERs, MElllBERS OF ExECUTIVE CoMMITTEE AND 
l\bl\mEns, December 3, 102:3 (Docket, 951). 

Charge: Combining and conspiring; in connection with the pur­
chase and sale of groceries, soap, soap products, and cooking fats. 

Dismissed, after answer and trial, Commissioner Nugent dissent­
ing, without assignment of reasons. 

Appearances: Mr. Charles Melvin Neff for the Commission; Mr. 
Jokn A. Keppelman of Heading, Pa., for respondent. 

NATIONAL LEAD CoMPANY, December 21, 1923. (Docket !)00.) 
Charge: Resale price maintenance; in connection with the manu­

facture and sale of white lead, red lead, litharge and other products 
used in the painting trade. 

Dismissed, after answer and trial, without prejudice or assign· 
ment of reasons, Commissioner Nugent dissenting. 

Appearances: Mr. Robt. 0. Brownell for the Commission; Mr. 
Charles TV. Pie1'8on and Air. L. A. Doherty of the firm of Alexander 
& Green of New York, N.Y., for respondent. 

RoYAL DuTcH CoMPANY oF TExAs, January 5, 1924 (Docket 9l:ID}. 
Charge: Simulating firm or business name of competitor; m 

connection with the sale of oil stock. 
Dismissed, after answer, without prejudice or assignment of 

reasons. 
Appearances: Mr. James M. Brinson for the Commission. 
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MADEIRA, HILL & Co. ET AL., January 31, 1924. (Docket 1077.) 
Charge : Combining and conspiring to enhance prices; in connec· 

tion with the mining and sale of anthracite coal. 
Dismissed, after answer and trial, without assignment of reasons. 

Commissioner :Murdock dissenting, Commissioner Thompson not 
present at the hearing and taking no part in regard to the findings 
or order. 

Appearances: Mr. Claude R. Porter for the Commission; Stetson, 
Jenning, Russell & Davis of New York City for Madeira, Hill & 
Co.; Mr. Preston Davie of New York City for Pattison & Bowns, 
Inc.; Ourt·is Fosdick & Belknap of New York City for Titan Fuel 
Corporation; and },f r. Thomas Gregory of New York City for 
Clement P. Brodhead, doing business as C. P. Brodhead Coal Co.1 

VAN CAMP P ACKINO Co. AND VAN CAMP PRODUCTS Co., February 
8, 1024. (Docket 446.) 

Charge: Guaranteeing against price decline; in connection with 
the manufacture, sale and distribution of food products. 

Dismissed by the following order: 
This procreding having been consolidated, by the Order of this 

Commission, made and entered on the 20th day of January, 1920, 
with the proceeding by this Commission against Helvetia :Milk Con­
densing Company, et al. (Docket No. 227), having been dismissed, 
without prejudice, by the order of this Commission, made and en­
tered on the 15th day of May, 1023 [see 6 F. T. C. 148]; 

Now therefore, it is ordered, that this proceeding be, and the same 
is hereby, dismissed, without prejudice, Commissioner Nugent dis­
senting. 

Appearances: },fr. Edward L. Srnith for the Commission; Smith, 
Remster, Ilornbrook & Smith of Indianapolis, Ind., for respondents. 

E. \V. LYNCH DoiNG nosiNESS UNDER TilE NAME AND STYJ,E PoRE 
SILK HosiERY Co., February 1~, 1024. (Docket 1058.) 

Charge: Adopting and using misleading business or trade name 
and misrepresenting business status; in connection with the sale of 
hosiery. 

Dismissed, without prejudice, for the reason that respondent can­
not be located. 

Appearances: lllr. E. J. Ilornibroolc for the Commission. 

'Othrrs joined as re~pondcntB ln this caiiQ were: Hartwell-Lester, Inc., and Lynn M. 
Ran~er. 
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PATENT VULCANITE RooFING Co. February 29, 1924. (Docket 
486.) 

Charge: Misrepresenting product, misbranding or mislabeling, 
and advertising falsely and misleadingly; in connection with the 
manufacture and sale of a composition felt-base roofing 'material. 

Dismissed, after answer, "on the ground that the respondent 
herein has been dissolved prior to April1921, subsequent to the date 
of issue of the complaint herein." 

Appearances: Mr . ./ohn R. Dowlan for the Commission; Mr. 
Edwin P. Grosvenor of Cadwalader, Wickersham & Taft, New York 
City, for respondent. 

TnE AMERICAN CAN Co., April29, 1924. (Docket 123.) 
Charge: Discriminating in price, tying or exclusive contracts or 

dealings (in violation of Sections 2 and 3, respectively, of the Clay­
ton Act), and using long term contracts to stifle and suppress com­
petition; in connection with the manufacture and sale of tin cans, 
canning machinery and canning accessories. 

Dismissed, after answer, stipulation and trial, without assignment 
of reasons. 

Appearances: Mr. E. 0. Alvord and Mr. G. Ed. Rowland for the 
Commission; Mr. L.A. Welles and Mr. P. G. Bartlett of New York 
City and Mr. Wade Eltia of 'Vashington, D. C., for respondent. 

THE AuEmCAN ToBAcco Co. oF THE PACIFIC CoAsT, AND THE 

'VnoLESALE TonAcco DEALERS OF PHoENIX, ARIZONA, Docket 1029; 
LIGGETT & MYERS ToBAcco Co., AND TIIE 'VHOLESALE ToBACco DEAL­
Ens OF PHOENIX, AruzoNA, Docket 1030; P. LomLLARD Co., AND 
WnoLESALE TonAcco DEALERS OF PnoENIX, ARIZONA, Docket 1031; 
May 21, 1924. 

Charge: Agreeing, combining, and conspiring to fix and maintain 
resale prices; in connection with the sale of cigars, cigarettes and 
other tol;lacco products. 

Dismissed, after answer and trial, without prejudice or assign­
ment of reasons. 

Appearances: Mr. Robt. N. McMillen for the Commission; Mr. 
John Walsh of Washington, D. C. and Mr. Junius Parker of New 
York City, for The American Tobacco Co., Inc. and The American 
Tobacco Co. of the Pacific Coast, Inc.; Mr. F. L. Fuller of New 
York City and Mr. Hiram W. Johnson, Jr. of San Francisco, Calif., 
for Liggett & Myers Tobacco Co., Inc.; Mr. lV. B. Bell of New 
York City and Mr. II. II. Shelton of Washington, D. C., for P. 
Lorillard Co., Inc.; Mr. Leon S. Jacobs of Phoenix, Ariz., for Bas­
\Vitz Cigar Co., Inc. and The Mclczer Co., Inc.; Britton & Gray 
of Washington, D. C. and Lawler &: Degnan of Los Angeles, Calif. 
for Haas, Baruch & Co., Inc. .. 
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THE Onro 'VnoLESALE GnocEns' AssociATION Co., ET AL., Docket 
957, May 28, 1924. 

Charge: Combining or conspiring to coerce respondent's vendor 
manufacturers to guarantee against price decline the products bought 
of them by respondent members; in connection with the purchase and 
sale of groceries, food and tobacco products. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. lV alter B. lV ooden and Mr. E. R. Blake for 

the Commission; Mr. George II. Silverman of Cincinnati, Ohio, for 
respondent Daniel Keilson; and Mr. Frank M. Raymund of Colum­
bus, Ohio, and Mr. Andre'w Wilson of Washington, D. C., for Ohio 
'Vholesale Grocers' Association and other respondents. 

0NEPIECE lliFOCAL LENS Co., June a, 1924. (Docket 591.) 
Charge: Maintaining resale prices, and tying or exclusive con­

tracts or dealings in violation of Section 3 of the Clayton Act; in 
connection with the manufacture and sale of onepiece bifocal lenses 
for optical purposes. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Jlfr. M. lJ. Clarke and Mr. J. T. OZark for the Com­

mission; Mr. Virgil ll. Loclcwood of Lockwood & Lockwood of In­
dianapolis, Ind., and Mr. Melville Church of Washington, D. C., for 
respondent. 

TonAcco PuonucTs Conl'ORATION, INc.; F Aur TonAcco Co., INc.; 
'fnE CINCINNATI "\VnoLESALE TonAcco AssoCIATION, its officers and 
members, June 10, 1924. (Docket 908.) 

Charge: Combining or conspiring to fix and maintain uniform 
resale prices; in connection with the sale of cigars, cigarettes and 
other tobacco products. 

Appearances: Mr. Edward L. Smith and Mr. Edwin B. Ilaas 
for the Commission; Mr. lVm. A. Ferguson of New York City and 
Mr. Il. Il. Shelton of Washington, D. C., for Tobacco Products 
Corporation and Falk Tobacco Co., Inc.; Mr. Clarence Dorger of 
Dorger & Dorger of Cincinnati, Ohio, for J anszen Grocery Co.; 
Mr. Alfred G. Allen of Cincinnati, Ohio, and Mr. Charles S. Moore 
of Washington, D. C., :for The Cincinnati 'Vholesale Tobacco Asso­
ciation, its officers and members. 

Dismissed, after answer, stipulation and trial, without prejudice 
or assignment of reasons, by the following order: 

"Whereas, in each of four Complaints issued by this Commission 
and known respectively as Dockets Nos. 906, 907, 908 and 909, The 
Cincinnati Wholesale Tobacco Association, its officers and members 
are charged with the use of, among others, a certain unfair method 
of competition in interstate commerce, in that the said association, 

.. 
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its officers and members by agreement among one another fixed and 
maintained uniform resale prices for cigarettes and other tobacco 
products; and whereas heretofore, to wit, on February 29, 1924, 
this Commission made its findings as to the facts in Docket No. 
909 aforesaid and on the same day served upon the said association, 
its officers and members an order requiring such association, its 
officers and members to cease and desist from using said unfair 
method of competition; 1 and whereas this Commission has not as yet 
held final hearing of either of the proceedings known as Dockets 
Nos. 906 and 907; and whereas, this Commission has duly consid­
ered the testimony and evidence and the argument of counsel in 
this proceeding, Docket No. 908; 

"It is lwreby ordered, That the complaint in this proceeding, 
Docket No. 908, be and the same is hereby dismissed, without preju­
dice, however, to such findings as to the facts and to such orders 
to cease and desist as may be made by the said Commission in said 
proceedings, Dockets Nos. 906, and 907, or either of them, and with­
out prejudice to the findings as to the facts and to the order to 
cease and desist made by this Commission against the said Cincin­
nati Wholesale Tobacco Association, its officers and members in the 
said proceeding, Docket No. 909, aforesaid. 

"By the Commission, Commissioner Thompson dissenting in 
attached memorandum." 

Dissent by Commissioner Thompson. 

It is with regret that I find myself unable to agree with my asso­
ciates in the dismissal, as to the Falk Tobacco Company, of the com­
plaint in the above entitled case. 

llroadly speaking, the complaint charges the Cincinnati Tobacco 
J obbcrs Association, its officers and members, first, with a price fix­
ing combination, agreement and understanding among themselves, 
and second, with a price fixing combination agreement and under­
standing with the Falk Tobacco Company, a subsidiary of The To­
bacco Products Corporation, which is also named as respondent. 

As to the first of the above mentioned charges, the association, its 
officers and members, have been ordered in another proceeding, 
?amely, Docket 909, to desist from such practice. As I understand 
It, the dismissnJ of my associates of the first charge is not due to the 
fact that there was not sufficient proof to support an appropriate 
order to cease and desist a~ainst the Jobbers Association on the 
charge of price fixing and combination in restraint of trade, but was 
because the order issued in Docket 909, covered this feature and it 
--------------------------------------------------------

1 Reported 1u 1 F. T. C. 3-.H. 
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would have been simply a repetition to repeat the order in the present 
case. 

As to the second charge, however, since I am of the opinion that 
the Falk Tobacco Company conspired with the association to assist 
it in maintaining its price fixing combination, the order to cease 
from these practices should be repeated in the present case. 

The action of the Falk Tobacco Company, and its relationship to 
the Tobacco Association is laid bare in correspondence between wit­
ness Dales, a division manager of the Falk Tobacco Company, and 
the officers of the said company (Exhibits 46, 47, 52, 57 and 58).1 

The Falk Company's methods involved a request on its part to its 
salesmen to keep the company posted as to price-cutters; cutting off 
of price-cutters from the Tobacco Company's direct list; the refusal 
to put price-cutters on its direct list; the request by the Falk Com­
pany (Exhibits 147, 148)1 that its division manager, Dales, learn 
whether the association had any objection to the Falk Company's 
putting certain jobbers and in particular a former price-cutter by 
the name of Fennell, whose record was familiar to the company, on 
its price-list; the failure to put Fennell on its price-list until he had 
become a member of the association, and until the Falk Company 
had secured the consent of the association that he be put on said 
price-list. 

The relationship of the Falk Tobacco Company in supporting the 
association's price-fixing practices is also demonstrated (Exhibits 
41, 42, 43 and 44)1 in the case of Lewis Brothers of Cincinnati, who 
had applied to be put on the direct list of the Falk Tobacco Company, 
and were refused that privilege solely because Lewis Brothers had 
sought to induce some of the jobbers of that community not to join 
the respondent association. 

Summarizing, the evidence shows, first, that the association was n. 
price fixing combination; second, that the Falk Tobacco Company 
did not put on its direct list jobbers outside the association, unless 
they were approved by the association or became members of the 
association; third, that the Falk Tobacco Company refused to sell 
those who did not maintain prices as required by the association. 

The Falk Tobacro Company has urged that because, for four and 
one-half years after May, 1918, it added only five jobbers to its di­
rect Jist, and that because only one, the said Fennell, was added 
during the year 1921, it resale price maintenance system, it it hacl 
any, was not extensive. This state of facts, in my opinion, shows 
on the contrary the high degree in which the resale price maintenance 
system of the company was perfected. 

a Not publlshed. 
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The cooperation of the Falk Tobacco Company with the Jobbers 
Association is, in my opinion, so clear from the evidence that I am 
compelled to dissent from the view taken by my associates that there 
was lack of evidence in this case of conspiracy between the Falk 
Tobacco Company and the association. 

I am, therefore, of the opinion that an order should issue against 
the Cincinnati Tobacco Jobbers Association, its officers and members, 
and against the Falk Tobacco Company requiring them to cease and 
desist from the practices set forth in the complaint. 

T. S. SouTHGATE, TRADING UNDER THE NAME AND STYLE OFT. S. 
SouTHGATE & Co., AND LEXINGTON GROCERY Co. AND TAYLOR llnos. 
& CoMPANY INc., TRADING UNDER THE NAME AND STYLE OF SoUTH­
:ERN SALT Co., June 25, 1924. (Docket 935.) 

Charge: Advertising falsely and misleadingly, misrepresenting 
products, and misbranding or mislabeling; in connection with the 
purchase and sale of salt. 

Dismissed, after answer and stipulation, without prejudice or 
assignment of reasons. 

Appearances: Mr. G. Ed. Rowland for the Commission. 

DowERS DnonmRs, INc., ET AL., June 25, 1924. (Docket 993.) 
Charge: Cooperating to maintain and enforce resale price main­

tenance and to eliminate price competition; in connection with the 
sale of coffee. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: llfr. Richard P. 1V ltiteley for the Commission; 

Mr. R. E. Cabell of Cabell & Cabell of Richmond, Va. for Dowers 
llrothers, Inc. and Mr. Stephen Nettles of Greenville, South Caro­
lina, for other respondents. 

TnE CHARLES II. ELLIOTT Co., July 1, 1924. (Docket 1000.) 
Charge: Commercial bribery; in connection with the manufacture 

and sale of jewelry, stationery, printing and engraving products 
suitable for use by high schools, colleges, universities, etc. 

Dismissed, after answer and trial, without prejudice or assign­
:rnent of reasons. 

Appearances: Mr. E. J. llornibrook for the Commission; Mr. 
Edw. llopldnson, Jr. of Dickson, Beitler & McCouch of Philadel­
Phia, Pa., for respondent. 

CANADA DnY GrNGER ALE, INc., ET AL, July 1, 1924. (Docket 
1007.) . 

Charge: Misbranding; in connection with the manufacture and 
sale of ginger ale. 
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Dismissed, after answer and trial, without assignment of reasons. 
Appearances: lllr. E. J. llornib'roolc and Mr. II. A. Babcock for 

the Commission; ·Mr. Eugene Congleton of Rounds, Hatch, Dilling­
ham & Debevoise of New York City and Mr. Daniel R. Forbes of 
Washington, D. C., for respondents. 

F. 1\f. STAl\IPER Co., July 1, 1024. (Docket 10-10.) 
Charge: Cutting off competitors' supplies; in connection with the 

purchase and sale of produce, including poultry, eggs and cream. 
Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. 111. ltf ark ham Flannery for the Commission; 

Hunter & Chamier of Moberly, 1\Io., for respondent. 

TnE STANDARD REGISTER Co., July 3, 1024. (Docket 1019.) 
Charge: Disparaging a competitor and its products, intimidat­

ing customers of a competitor, and instituting and threatening to 
institute, suits, not in good faith; in connection with the manufac­
ture and sale of manifolding or autographic registers and the sup­
plies therefor. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. Alfred M. Craven for the Commission; lJ r. 

lV. B. Turner of E. II. & ,V. ll. Turner of Dayton, Ohio and lllr. 
Alfred M. Allen of Allen & Allen of Cincinnati, Ohio, for respondent. 

ADOLPHE Scnwon, INc., July 11, 1924. (Docket 801.) 
Charge: Adopting and using misleading course of conduct in con· 

nection with the purchase anti sale of imported watch movements. 
Dismissed, after answer and trial, without assignment of reasons. 

Commissioner Nugent dissents. 
Appearances: Mr. Th071Ia8 II. Balcer, jr., for the Commission; 

II. A. & 0. E. lleydt, of New York City, for respondent. 

TIIE AMERICAN Ton!cro Co., INc., AND TIIE CINCINNATI 'VnoLE­
SALE TonAcco AssN., ET AL. (Docket 90G.) LIGGETT & 1\[YEnS 
TonAcco Co., INc., AND THE CINCINNATI 'Vnot.ESALE Ton.\CCO AssN., 
1."1' AL. (Docket 907.) July 18, 192·1. 

Charge: Combining or conspiring to fix anti maintain uniform 
resale prices; in connection with the sale of cigars, cigarettes, and 
other tobacco products. 

Dismissed, after answer, stipulation and trial, without prejudice 
and assignmeMt of reasons, Commissioner Thompson dissenting, by 
the following order: 

Whereas, in the complniPit issued by this Commission in this pro­
creding and in the complaint issued by this Commission in another 
proceeding known ns Docket No. 900, The Cincinnati 'Vholcsale 
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Tobacco Association, its officers and members, are charged with the 
use, among others, of a certain unfair method of competition in inter­
state commerce in that the said association, its officers and members 
by agreement among one another fixed and maintained uniform 
re-sale prices for cigarettes and other tobacco products; and whereas 
heretofore, to-wit, on .February 29, 1!>24, this Commission made 
its findings as to the facts in Docket No. 90!> aforesaid and on 
the same day served upon the said association, its officers and 
members an order requiring the said association, its officers and 
members to cease and desist from using said unfair method of 
competition ;1 and whereas this Commission has duly considered tl1e 
testimony and evidence and the argument of counsel in this pro­
ceeding, Docket No. !>OG. [!>07 in the other case.] 

It is hereby ordered, That the Complaint in this proceeding, Docket 
No. !)OG [!>07 in the other case], be and the same is hereby dismissed 
without prejudice, however, to the findings as to the facts and to 
the order to cease and d<'sist made by this Commission against the 
£aid Cincinnati Wholesale Tobacco Association, its officers and 
members in the said proceeding, Docket No. 909 aforesaid. 

Dy the Commission, Commissioner Thompson dissenting. 
Appearances: Mr. Robt. N. McMillen for the Commission; Mr. 

Jolm Walsh of Washington D. C., nnd Mr. Junius Parker, of New 
York City, for American Tobacco Co., Inc.; !l!r. Clarence Dorger, 
of Dorger & Dorger, of Cincinnati, Ohio, for J anszen Grocery Co.; 
Air. Alfred G. Allen, of Cincinnati, Ohio, and Mr. Charles S. Moore, 
of Washington, D. C., for the Cincinnati Wholesale Tobacco Associa­
tion, its officers u.nd members; and Dunnington, lV alker & Gregg 
and Mr. F. L. Fuller, of New York City, for Liggett & Myers To­
bacco Co., Inc. 

ScoTCH lV'oOJ.F.N 1\IrLLs, July 18, 1924. (Docket !)40.) 
Charge: Assuming misleading firm or business name, and adver­

tising falsely and misleadingly; in connection with the manufac­
ture and sale of men's clothing. 

Dismissed, after answer, stipulation and trial, without assign­
ment of reasons. 

Appearances: Mr. G. Ed. Rowland for the Commission; Mr. Isaac 
S. Rothschild and Mr. Arthur B. Schaffner, of Chicngo, Ill., and 
Covington, Burling & Rublee, of 'Vashington, D. C., for respondent. 

'I:,.,Jul·h·d lu 7 11'. ·r. c. 3:il. 





APPENDIX I. 

ACTS OF CONGRESS FROM WHICH THE COM· 
MISSION DERIVES ITS POWERS. 

FEDERAL TRADE CO~IMISSION ACT.1 

[Approved Sept. !!6, 1914.] 

[Punuc-No. 203-63o CoNcnEss.] 

[II. R. 15G13.] 

AN ACT To create n l<'etlPral Trotlc CommlsRion, to dcftne Its powers and 
duties, and !or other purpoHcs. 

Sec. 1. CREATION AND 'ESTABLISHl\lENT OF THE COl\1. 
l\IISSION. 

11e it enacted by the Senate and llouse of Representa­
tivetJ of the U1filed States of Arnerica in Congress as­
sembled, That a commission is hereby created and e~tab­
lished, to be known as the Federal Trade Commis~ion 
( l • f d h • • ) 1 • 1 1 11 FIve cornmil­leremafter re erre toast e comnuss10n , w uc 1 s 1a •i~ners. AP: 

, pot ntcd hy Pre, I· 
be CGmposed of five COmmissiOners, who shall be appointed d ~ n t. by aml 

wtlh, etc. N o t 
by tlw President by and with the advice and consent of more than three 

' from same po-
tho Senate. Not more than three of the commissioners Iitlcal party. 

shall be members of the same political party. The fir::;t 
commissioners appointed shall continue in office for terms 
of three, four, five, six, and seven years, respectively, 
from the date of the taking effect of this Act, the term of 

1 This act hns b~PD annotntPtl up to July 1, 1921, and mny be found, 
Ro amwtntr•cl, In Volume 111 of the Commission's HPportR. lt!'portetl de· 
CIRiuns of the courts ior the penod covered by tit!~ volume (Nov. 5, HJ23, 
to July :!0, 19!!4) antl arising UtHh•r this act nt·e print('() In full In Appen­
dix II herrof (see infra, p. 5R!l ('t seq.), rrevlouxly reported decl~luna 
Will Le found set forth In AppPudlx II of Yoluuws II-VI, Inclusive, of 
the CommiHH!on'a Reports. 

It should be 110tcd that the jurlsull'tlon of the ComrnlsHion Ia limited 
by the "l'ockerH nnd StockyardH Act, 1921,'' npproved Aug. 15, 1921, 
ch. G4, 4!! f\tnt. 159, s~c. 4011 of said A<'t provhlln;.: thnt "on and after the 
E'nnctmPnt of this Act nnd so long as It rt•mnlns In eiTect the· Ft'dt•rnl 
'frnde ComnriK>~Ion shllll have no power or juriRdlctlon so !nr as relntlng 
to any mutter which by this Act Is mnde subject to the juriNtllctlon of the 
Rl'('rNnry [ot Agt•lculture] I'XO!'pt In casl'!l In wblch, before the enactment 
?t this Act, complaint has he<>n served under sec. 5 of the Act, entitiE'd 
An Act to create ft FPII<'rol Trnde Commission, to deflne Its powers and 

88231"-2(}-voL 7-30 (i-19 
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See. 1. CREATION AND ESTABLISHMENT OF THE COM· 
1\IISSION-Contlnued. 

(~ach to be designated by the President, but their succes-
1e:fr:. r m • seven sors shall be appointed for terms of seven years, except 

that any person chosen to fill a vacancy shall be appointed 
only for the unexpired term of the commissioner whom he 

Chainnantobe 1 11 d Th · • } 11 h } ' chosen by com- H 1a succee . e commissiOn s 1a c oose a c 1a1rman 
mi~·~:;it other from its own membership. No commissioner shall engage 
~~:'l.ness prohib- in any other business, vocation, or employment. Any 
Pr~id'::~t~ai by commissioner may be removed by the President for in-

efficiency, neglect of duty, or malfeasance in office. A 
Vacancy not to • th • • 1 11 • • th • ht f Impair exercise ,·acancy Ill e COmmiSSIOn S 1a not Impair e rig 0 

of power by re· h • • · · • 11 h f "!aining commis· t e remammg commissiOners to exercise a t e powers o 
stoners. the commission. 

s_eai Judicially The commission shall have an official seal which shall noticed. ' 
be judicially noticed. 

See. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF THE COl\11\IISSION. OFFICES. 

Comm{seionrt'R • 
salary, uo,ooo. SEc. 2. That each commissiOner shall receive a salary of 

$10,000 a year, payable in the same manner as the salaries 
of the judges of the courts of the United States. The 

dutiPB, and tor otiH•r purposes,' approved S£>pt. 20, 1016, or UD!lcr sec. 11 
ot the Aet, entitled 'An Act to supplement existing laws against unlawful 
re8traluts and monopolies, and for other purposes,' 11pproved Oct. 1:5, 
1U14, 11nd except when the Secretary of Agrlculturf, In the exercise of his 
duties hereunder, ~linn reques of the said J:o'ederai Tr11de Commls~;lon that 
It mnke Investigations and report In any case." 

In connection with the history In Congress of the FedPral Trade Com· 
miHslon Act, sPe oddress of President Wilson delivered at a joint session 
on Jon. 20, 1914 (Congressional Record, vol. 51, pt. 2, pp. 1002-1964, 
O:ld Cong., 2d sess.) ; r!'port of Srnntor Cummins from the Committee on 
Interstate Commereee on Control of Corporations, Persons, and Firms en· 
goged In Interstate Commerce (Feb. 26, 1913, 02d Cong., 3d seRs., Rept. 
No. 1326) ; Hearings on Interstate Trade Commission before Committee 
on Interstate and l•'orelgn CommPrce of the House, Jan. 30 to Feb. 16, 
1914, 63d Cong., 2d sPss.; Interstate Trude, Hearings on Bills relating to 
Trust Ll'glslntlon before Senate Comnrlttee on Interstate Commerce-, 2 
vols., O:Jd Cong., 2d 8l'IIS.; !'('port of Mr. Covington from the Douse Com· 
mlttee on Interstate and Foreign Commerce on Interstate Trade Commls· 
elon (Apr. 14, 1914, 63d Cong., 2d IIC88., Rept. No. :533) ; also parts 2 
and 3 of snld report presenting the minority views respectively of Messrs. 
Strvens and Lnll'erty; report of Senator Newlnnds from the Committee 
on Inter~tnte Commerce on Fedeml Trade Commlfl!;lon (June 13, 1914, 6:-ld 
Con g., 2d sess., Rept. No. :507) and debat~s and speeches, among others, 
ot Congre~<Hmen Covington for (references to Congressional R-ecord, 6:Jd 
Cong., 2d sess., vol. :51), part 9, pp. 8840-8849; !lOllS; 14925-14033 (part 
1:5) ; lllcklnson tor, pnrt ll, pp. 9189-9100; Mann against, part 1:5, pp. 
14039-141)40; Morgan, p11rt 9, 8854-8857, !l003-ll064, 141l41-141l43 (part 
1:5); Sims tor, 141l40-14941: Stevena of N. II. tor, 0063 (part llJ: 
141l41 (part 15); SteVPDS of Minn. for, 8849-88:53 (part ll); 14933-
14931) (part 15) : and of Senators Borah ngalnst, 1118G-1118!l (part l1) : 
11232-11237, 112!l8-ll:l02, 11600-11001 (part 12); Bramlegee agnlnMt, 
12217-12218, 12220-12222, 12261-12262, 12410-12411, 12702-12804 (part 
13), 1310:1-13105, 13209-l:l:lOl; Clapp ngalnMt, 11872-11873 (part 12), 
13061-13065 (part 13), 1:1143-13146: 13301-13302; Cummins for, 11102-
11106 (part 11), 11379-11389, 11447-11458 (part 12), 11:528-11:539, 
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commissiOn shall appoint a secretary, who shall receive .efr~~!;,tm~"if! 
a salary of $5,000 a year, payable in like manner, and it ary, ' 5

•
000

• 

h h . fi h t' 0 t h e r e m · s all ava authonty to employ and x t e compensa wn ploy ...... salariea 
. . I k d fixed by Commill· 

of such attorneys, special experts, exammers, c er s, an aion. 
other employees as it may from time to time find neces-
sary for the proper performance of its duties and as may 
be from time to time appropriated for by Congress. 

With the exception of the secretary, a clerk to each ret~~~P~r:;;.;,~ 
• • h d h • l t .1 sioners' clerks, CommiSSiOner, t e attorneys, an SUC speCia ex per S anu and such special 

· h • · f · to • fi d experts and ex-exammers as t e commiSSiOn may rom time time n aminers as com-
£ h d f • k ll l f th mission may find necessary or t e con uct 0 Jts wor 'a emp oyees 0 e necessary, all 

. . h 11 b f h l . fi d • 'l • employees p a r t commissiOn s a e a part o t e c ass1 e ClVl serviCe, of cla .. illeu serv· 

and shall enter the service under such rules and regula- Ice. 
tions as may be prescribed by the commission and by the 
Civil Service Commission. 

All f th f h • · • 1 d' 11 Expenses of 0 e expenses 0 t e commiSSIOn, 1nc U mg a commission al· 
f t t t • • d b th lowed ami paid necessary expenses or ranspor a 1011 1ncurre y eon presentation 

' · b l • 1 d h ·· .l of itemized &II· COmmlSSIODei·s or J t 1e1r emp oyees Uil er t Clr Oruers, proved vouchera, 
in making any investigation, or upon official business in 
any other places than in the city of 'Vashington, shall be 
allowed and paid on the presentation of itemized vouch-
ers therefor approved by the commission. 

12873-1287:1 (part 13), 12912-12024, 12087-12002, 13045-130;)2, 14768-
14770 (pnrt 1:1); llollls tor, 11177-11180 (pnrt 11), 12141-12140 (pnrt 
12), 12151-12Hi2; Kenyon tor, 13155-13160 (part 13); Lew!~ tor, 
11302-11307 (part 11), 12924-12033 (part 13); Llppit agalnijt, 11111-
11112 (pnrt 11), 13210-13219 (part 13); Newlands tor, 9030 (pnrt 10), 
10378-10378 (part 11), 11081-11101, 11100-11116, 11594-11;:;D7 (part 
12) ; Pom~>rene tor, 12870-12873 (part 13), 12003-12000, 13102-13103; 
!teed against, 11112-11110 (part 11), 11874-11876 (pnrt 12), 12022-
12020, 121:10-121:11, 12530-125~1 (pnrt 13), 12933-12930, 13224-13234, 
14787-14791 (part 1:1); Robinson tor, 11107 (part 11), 11228-11232; 
BnuMmry tor, 11185, 11591-11594 (part 2) ; Shlel<ls against, 13050-
13061 (part 13), 13146-13148; Sutherland against, 11601-11604 (part 
12), 12805-12817 (part 13), 128~5-12862, 12980-12086, 13055-13056, 
13100-13111; Thomas against, 11181-11185 (part 11). 11508-11000 (pnrt 
12), 12862-12800 (part 13), 12078-12980; Townsend against, 11870-
11872 (part 12); and Walsh for, 13052-13054 (part 13). 

See also Letters from the, Interstate Commerce Commission to the 
chn!l·mau of the Committee on Int"'rstate Commerce, submitting ct>~·taln 
suggestions to the b!II creating an Interstate Tra<le Comrnl~slon, t!Je first 
Lelng a letter from lion. c. A. Prouty dute(] Apr. 9, 1014 (printed tor 
the u~e ot tho Commlttl'e on Interstate Commercl', 03d Cong., 2d sess.) ; 
letter from the Commissioner of Corporations to the chairman of the 
Committee on Interstate Commerce, transmitting certain suggestions, 
relative to the b111 (II. n. 15613) to create a Federal Trade Commission, 
flrMt lett~r datp<J July 8, 1014 (printe<l tor the use of the Committee on 
Interstate Commerce, 63(] cong., 2<1 sess.); brll'f by the Bureau of Cor­
P0l'Btlons, relnt!ve to sec. :1 of the bill (H. R. 15613) to create a 
J.'e<Jernl Trude Commission, dated Aug. 20, 1014 (printed tor the use of 
the Committee on IntPrstate Commerce, 63d Cong., 2d se~.) ; brief by 
George Rubh•e relative to the court review tn the bill (II. n. 15013) to 
ereate a Fe<lerRI Trade CQmmlsslon, dated Aug. 25, 1914 (printed tor tbe 
use of the Committee on Interstate Commerce, 03d Cong., 2d sess.); and 
dissenting opinion ot Justice llrandela In Federal Trade Commission Y. 

Gratz, 253 U. S. 421, 420-442. (See case aJso tn Vol. II of Commll· 
lion's lleclslonw, p. :104 at pp. ri70-:i79.) 
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Sec. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXP'ENSES OF TilE COMl\IISSION. OPPICE8-Continued. 

ma~o.:,r 1:1!!1~1~ Until otherwise provided by law, the commission may 
omre.. rent suitable offices for its use. 

Auditing o! RC· The Auditor for the State and Other Departments 
counts. 

shall receive and examine all accounts of expenditures 
of the commission. 

Sec. 3. llUREAU OF CORPORATIO'NS. OFFICE OF THE 
COMMISSION. PROSECUTION OF INQUIRIES. 

Dure~u o! Cor- SEc. 3. That upon the orrranization of the commission 
porat1ons ab· • 0 

""~b~d by eom- and electwn of its chairman, the Bureau of Corporations 
JUUi8lOD. 

and the offices of Commissioner and Deputy Commis-
sioner of Corporations shall cease to exist; and all pend­
ing investigations and proceedings of the Bureau of Cor­
porations shall be continued by the commission. 

l 
c I e r k •· .. dm· All clerks and employees of the said bureau shall be 

p oye('8, recor s, 
papers, P•?r~rty, transferred to and become clerks and employees of the 
appro p r UltiOHtl, 

tranofe,rred to commission at their present grades and salaries. All 
Comm isswn. 

records, papers, and property of the said bureau shall 
become records, papers, and property of the commission, 
and all unexpended funds and appropriations for the use 
and maintenance of the said bureau, including any allot­
ment already made to it by the Secretary of Commerce 
from the contingent appropriation for the Department 
of Commerce for the fiscal year nineteen hundred and 
fifteen, or from the departmental printing fund for the 
fiscal year nineteen hundred and fifteen, shall become 
funds and appropriations available to be expended by 
the commission in the exercise of the powers, authority, 
and duties conferred on it by this Act. 

Principal omce The principal office of the commission shall be in the In W11sinn~orton, 

but Commi .. •ion city of Washin!!'ton but it may meet and exercise all its may m.et eL.e- 1::> I · 

where. powers at any other place. The commission may, by one 
May P.ro•PCute or more of its members, or by suc,1 examiners as it may 

any lnqmry any· • • • • d • 
whpre In United desrgnate, prosecute any mqmry necessary to Its utles 
States. • f U . d S m any part o the mte tatcs. 

Sec. 4.-DEFINITIONS. 

SEc. 4. That the words defined in this section shall 
have the following meaning when found in this Act, to 
wit: 

N Commerce." " Commerce " means commerce among the several 
States or with foreign nations, or in any Territory of 
the United States or in the District of Columbia, or be­
tween any such Territory and another, or between any 
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such Territory and any State or foreign nation, or be­
tween the District of Columbia and any State or Terri­
tory or foreign nation. 
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"Corporation" means any company or association in- "Corporation.'' 

corporated or unincorporated, which is organized to carry 
on business for profit and has shares of capital or capital 
stock, and any company or association, incorporated or 
unincorporated, without shares of capital or capital stock, 
except partnerships, which is organized to cary on busi-
ness for its own profit or that of its members. 

"Documentary evidence" means all documents, papers, ."Documentary 
e\'1 dcnce •' 

nnd correspondence in existence at and after the passage · 
of this Act. 

"Acts to re()'ulate commerce" means the Act entitled "Acta to r•~ru-
o late commerce." 

"An Act to regulate commerce," approved February four-
teenth, eighteen hundred and eighty-seYen, and all Acts 
amendatory ther~of and supplementary thereto. 

"Antitrust acts" means the Act entitled "An Act to "An tltrueL 
acts" 

protect trade and commerce against unlawful restraints · 
and monopolies," approved July second, eighteen hun­
dred and ninety; 2 also the sections seventy-three t<1 
seventy-seven, inclusive, of an Act entitled "An Act to 
reduce taxation, to provide revenue for the Government! 
and for other purposes," approved August twenty­
seventh, eighteen hundred and ninety-four; and also the 
Act entitled "An Act to amend sections seventy-three and 
seventy-six of the Act of August twenty-seventh, eighteen 
hundred and ninety-four, entitled 'An Act to reduce taxa­
tion, to provide revenue for the Government, and for 
other purposes,'" approved February twelfth, nineteen 
hundred and thirteen. 

Sec. 5. UNFAIR COMPETITION. COMPLAINTS, FIND­
INGS, AND ORDERS OF COl\IMISSION. APPEALS. 
SERVICE.' 

SEc. 5. That unfair methods of competition in com- Unfair methods 
unlawful. 

Inerce are hereby declared unlawful. 
The commission is hereby empowered and directed to Commis•ion to 

prevent. Banks 
Prevent persons partnerships or corporations except a_nd common car-

' l • l ners excepted. 
banks, and common carriers subject to the Acts to regu· 
late commerce, from using unfair methods of competitior . . 
m commerce. 

1 For text o! Sherman Act, Sl'e footnote on pp. 564-565. 
1 Jur!Htllctlou of Commlslon under thiH section Jlmltetl by sec. 406 of 

the " Packers and Stockyartls Act, 1!!21," approveu Aug. 15, 1!!21, ch. 64, 
•2 Stat. 15!l. See second paragraph ot footnote on p. :H!l. 
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Sec. 5. UNFAIR COJ\IPETITION. COMPLAINTS, FIND­
INGS, AND ORDERS OF COl\11\IISSION. APPEALS. 
SERVICE-continued. 

Commission to 'Vhenever the commission shall have reason to believe 
!BSue complaint J h' · 1 
when unfaIr that any SUC 1 person, partners Ip, or COrporatiOn laS 
method used anti • • f . h d f . . . 
to pulllic inter· been or IS usmg any un a1r met o o compcbtwn m 
est. commerce, and if it shall appear to the commission that 

a proceeding by it in respect thereof would be to the in­
onT~.:e;~~J~'::~ terest of the public, it shall issue and serve upon such per­
w 1 t.h notice ot son partnership or corporation a complaint statinO' its hearmg. ' · l ,.., 

charges in that respect, and containing a notice of a 
hearing upon a day and at a place therein fixed at least 
thirty days after the service of said complaint. The per-

ha~:·~~~~~ a~~ son, partnership, or corporation so complained of shall 
~~~~ •• ~~ show have the right to appear at the place and time so fixed 

ami show cause why an order should not be enterPd by 
the commission requiring such person, partnership, or 
corporation to cease and desist from the violation of the 

Intervention al- 1 h d • 'd 1 · t A lowed on apvll· aw SO C arge lll Sill COmp am . ny person, partner· 
~!~i~ anti good ship, or corporation may make application, and upon 

good cause shown may be allowed by the commission, to 
intervene and appear in said proceeding by counsel or in 

Teot!monyto be person. The testimony in any such proceeding shall be 
j~~u~~~ ~1ed:rit· reduced to writing and filed in the office of the commis­

sion. If upon such hearing the commission shall be of 
. 1~ method ,,ro. the opinion that the method of com1)etition in question is 

h1Lltted, Commla· 
aiontttto m • k et l)rohil>ited by this Act, it shall make a report in writing 
wr en repor 
•t•tin~t flndin~t•. in which it shall state its findinO'S as to the facts and shall 
and to l1!8ue and b ' 

I e r V e order .to isSUe and CllUSe tO be Served On SUCh person partnership 
cek&e and destst ' l 
on reapondent. or corporation an order requiring such person, partner-

ship, or corporation to cease and desist from using sueh 
'Modiflcatlon or method of competition. Until a transcript of the recorrl 

o<-ttinll' a•i<le by • I h • h Ill b fil d • • • f the commis:.ton m sue 1 earmg s a 1a ve een e m a ctrcmt court o 
ot Ill order. ] f h U • d S h • f • d d } appea so t e mte tates, as erema ter prov1 e , t 10 

commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or i~sued 
by it under this section. 

Dlll<lherlienr~ of If such person, partnership, or corporation fails or 
order. Apphca· L } d h • • J • J 
tion to Circuit neglects to ouey sue 1 or er of t e commiSSIOn w ule t le 
Court of Appeal' , , • • 
by Oommillliion. same is m effect, the commiSSIOn may apply to the ctr· 

cuit court of appeals of the United States, within any 
circuit where the method of competition in question wus 
used or where such person, partnership, or corporation 
resides or carries on business, for the enforcement of 
its order, and shall certify and file with its applica· 
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tion a transcript of the entire record in the proceeding, 
including all the testimony taken and the report and 
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order of the commission. Upon such filing of the appli- co!J.t 1:N'o~icebJ 
cation and transcript the court shall cause notice thereof ~e:~o;ue~~rmPn~ 
to be served upon such person, partnership, or corpora- :r;:it;~r!~o~~: 
t• d tl h 11 h • • d' • f h d milo!ion'a ortler wn an 1ereupon s a ave JUriS Ictwn o t e procee - · 
mg and of the question determined therein, and shall 
have power to make and enter upon the pleadings, testi-
mony, and proceedings set forth in such transcript a de-
cree affirming, modifying, or setting aside the order of the 

• • Th fi l' f th . • t th Oommf .. ion'a commiSSIOn. e ll( mgs o e commiSSIOn as o e findings. Conclu· 

f t 'f t d b t t' h 11 b 1 • sive if supported ac s, 1 suppor e y es Imony, s a e cone usive. by testimony. 

If 'th h 11 1 t h f 1 t dd Introduction of ei er party s a a pp y o t e court or eave o a uce additional e v 1. 

dd •t• } 'd d h 11 h } t' f t' der.ce, if reason· a 1 rona evi ence, an s a s ow to t 1e sa IS ac IOn able grounds for 

f tl h h dd. . l 'd . . l d failure to adduce o 1e court t at sue a Itrona evr ence rs matena an theretofore. 

that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the com-
mission, the court may order such additional evidence .._Mf ay beoe tak~n 

ut: ore mm1s .. 
to be taken before the commission and to be adduced upon aion. 

the hearing in such manner and upon such terms and con-
ditions as to the court may seem proper. The commission m:;,o~r.,t~:!oo~ 
may modify its findin(J's as to the facts or make new modified flndings 

0 ' by reason thereof. 
findings, by reason of the additional evidence so taken, 
and it shall file such modified or new findings, which, if 
supported by testimony, shall be conclusive, and its recom­
mendation, if any, for the modification or setting aside 
of its original order, with the return of such additional 
evidence The J. ud (J'ment and decree of the court shall be d Judgmer~t and 

• 0 ''"'"" suh]ect to 
final except that the same shall be subJ" ect to review by r~view upon cer· , • twr-ari, but other· 

the Supreme Court upon certiorari as provided in section wi•e final. 

two hundred and forty of the Judicial Code. 
Any party required by such order of the commission to Petition by re­

sponuent to re-
Cease and desist from usin(J' such method of competition v 1 ew oru ... to 

0 cease and de•r•t. 
may obtain a review· of such order in said circuit court 
?f appeals by filing in the court a written petition pray­
Ing that the order of the commission be set aside. A copy 
of such petition shall be forthwith served upon the com- Teo he. ~ervl'd . on ommu~swn. 

mission, and thereupon the commission forthwith shall 
certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript 
th: court shall have the same jurisdiction to affirm, set eo~~fi~~i~~;eal! 
aside, or modify the order of the commission as in the case :'n~n asb~n •tJ;~: 
of an application by the commission for the enforcement g'~::,~~~~~fo1n".~ 
of it d d I fi d' f h · · t th finding!! oimilarly s or er, an t re n mgs o t e commlsston as o e conclu•ive. 

facts, if supported by testimony, shall in like manner be 
conclusive. 
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Sec. 5. UNFAIR COMPETITION, COMPLAINTS, FIND­
INGS, AND ORDERS OF COMJ\IISSION. APPEALS. 
SERViCE-Continued. 

Jurisdiction of The J·urisdiction of the circuit court of appeals of the 
Court exclusive. 

United States to enforce, set aside, or modify orders of 
the commission shall be exclusive. 

Proceedin~• to Such proceedings in the circuit court of appeals shall 
have precE.-Jence • • • 
over other case•. be given precedence over other cases pendmg therem, 

and shall be in every way expedited. No order of the 
commission or judgment of the court to enforce the same 

ont~~~~1~Z,~~~~~~ shall in any wise relieYe or absolve any person, partner-
arrccted. ship, or corporation from any liability under the antitrust 

acts.8 

mi~=~~~:o!~:: Complaints, orders, and other processes of the commis­
plaiut.•. ord era, sion under this section may be served by anvone duly and othc•· proc- J 

eao;cs. authorized by the commission, either (a) by delivering 
Personal: or a copy thereof to the person to be served, or to a member 

of the partnership to be served, or to the president, sec­
retary, or other executive officer or a director of the cor· 

P 1~tc ~~~~c~~~~~~ poration to be served; or (b) by leaving a copy thereof 
nrss; or at the principal office or place of business of such person, 
m~r. rc~:istered partnership, or corporation; or (c) by registering and 

mailing a copy thereof addressed to such person, part­
nership, or corporation at his or its principal office or 

VPrified return place of business. The verified return by the person so 
by p<•r•on oerv- • • J. 1 • d t} tt' in~. Rn<l return servmg Sill comp amt, or er, or 0 ler process se mg 
post·oflleenoc•ipt f 1 1 f 'd • 1 11 b f f ] proof of aervlce: ·ort l t le manner 0 SUI serVICe S la e proo 0 t lC 

same, and the return post-o!lice receipt for said complaint, 
order, or other process registered and mailed as afore­
said shall be proof of the service of the same. 

Sec. 6. FURTHER POWERS.' 

To gather and SEc. G. That the commission shall also have power­
compile infonna-
~i!~lg:led ~d"h (a) To gather and compile information concerning, 
refe_renr;e to or- and to investigate from time to time the Ol'O'anization 
~:am.at10n, bus!- b I 

c=ti~t;~: o:x~;i busin?ss, conduct, practices, ancl mana_l-!ement of any cor­
.~~~~~~ri~ .... com- poratwn engaged m commerce, exceptmg banks and com· 

mon carriers subject to the Act to regulate commerce, and 
its relation to other corporations and to individuals, asso· 
ciations, and partnerships. 

• l<'or text of Sherman Act, see footnote on pp. li04-5G5. As enumerated 
In last paragraph of sec. 4 of thlR net, 11ee p. 55:!. 

• l'rovldlons and penalties of sees. 0, 8, 9, nnd 10 of thl~ a<·t mnlle 
appllcallle to the jurisdiction, powers, and duties con!Prred and lmpoRI'd 
upon the Secretary or Agriculture by sec. 402 or the "Pnckers and Stock· 
Jords Act, 1921," approved Aug. Hi, 1021, ch. 64, 42 Stat. 150. 
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(b) To require, by general or special orders, corpora- nu~l ~~qu~p';,ci~i 
tions enga"ed in commerce exceptin" banks and com- repo•!• from cor-o ' b ' poratwns, except 
mon carriers subject to the Act to regulate commerce, or:~:· c::'r1e::m· 
any class of them, or any of them, respectively, to file 
with the commission in such form as the commission may 
prescribe annual or special, or both annual and special, 
reports or answers in writing to specific questions, fur-
nishing to the commission such information as it may 
require as to the organization, business, conduct, prac-
tices, management, and relation to other corporations, 
partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such re- besu"nc!,;e~~[~~~ 
ports and answers shall be made under oath, or otherwise ~~~~·:.\~~in !,~g 
as the COmmission may prescribe and shall be filed with reasonable .Per!od 

' as commlBBJOn 
the commission within such reasonable period as the com- may prescribe. 
mission may prescribe, unless additional time be granted 
in any case by the commission. 

(c) 'Vhenever a final decree has been entered a"ainst To Investigate, 
b either on own 

any defendant corporation in any suit brou"ht by the tnitia~ive or •P· "' pltcatwn of At· 
United States to prevent and restrain any violation of the tobmey General,, o aervance o 
antitrust Acts I to make investiO'ation upon its own initi- flnal decree en• 

, ' o 7 tered under anti· 
ahve, of the manner in which the decree has been or is trust acts. 
being carried out, and upon the application of the At-
torney General it shall be its duty to make such investiga-
tion. It shall transmit to the Attorney General a report To traumlt 
embodyin" its findin"S and recommendations as a result flndings a~d rec-o o ommendatwns to 
of any such investi"ation and the report shall be madeAttorney Gen-o 7 era!, 
public in the discretion of the commission. 

(d) Upon the direction of the President or either To i'!vestii\'Rte, on dtrectlon 
House of Congress to investigate and report the facts re- ~::.~~~~~~!e, ~~ 
latin" to any alle"ed violations of the antitrust Acts 1 by leged . violations o b of antitrust acts. 
any corporation . 
. (e) Upon the application of the Attorney General toan~om~k~~~~ 
Investigate and make recommendations for the readJ'Ust- mendatlons, on a ppllca tlon of 
ment of the business of any corporation alle"ed to be vio- Attorney Gen· 

, b era!, for read· 
latmg the antitrust Acts 1 in order that the corporation Ju•tment of bu•l· ni'Ss of all<'ged 
:rnay thereafter maintain its organization manarrement violator of anti· 

' b ' trust acts. 
and conduct of business in accordance with law. 

(f) To make public fro~ time to time such portions of Iic~oasmited~~; 
the information obtained by it hereunder except trade e:"pedien~. por-

' t10n1 of 1nforma· 
secrets and n~tmes of customers, as it shall deem expedient tion ol>tained. 

1 
1 For text or Sherman Act, Bee footnote on pp. 1'164-565. A.a enumerated 

0 laAt paragraph or eec. 4, or this o~t, see p. ~53. 
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Sec. 6. FURTHER POWERS-Continued. 

Tomakereport.s in the public interest; and to make annual and special 
to Congress, to- C b • h · h 
gether with rP.C- reports to the ongress and to su mit t erew1t recom-
ommendationa d . f dd' • ll • 1 · d 'd f for new Iegisla- men atwns or a ·I bona egis atwn; an to prov1 e or 
tto;~ provide for the publication of its reports and decisions in such form 
publi~ation of its • • 
rep.orts and de- and manner as may be best adapted for pubhc mforma-
clston•. • d tion an use. 

To.classifycor- (g) From time to time to classify corporations and to 
poratJOns, a n d 
make !""'"" 

1
an? make rules and regulations for the purpose of carrying 

regulatiOns nm-
denta! to a<~min- out the provisions of this Act. 
lstratwn of Act. , 

T<? investigate (h) To mvestigate, from time to time, trade conditio~s 
foreign tra<lccon- • d 'th f . . h . t' 
ditions Jm·otving m an WI ore1gn countnes w ere assoc1a wns, com-
foreign trade of • • • f f } 
Unit.cd stat.-, re- bmatwns, or practices o manu acturers, mere 1ants, or 
porting to Con- d } d' • ff h f • d gress with rec- tra crs, or Ot 1er COn ItiOns, may a ect t e ore1gn tra e 
ommendations • 
<~remed advisa- of the Umted States, and to report to Congress thereon, 
ble. ~ith such recommendations as it deems advisable. 

Sec. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS. 
COMl\IISSION AS l\IASTER IN CHANCERY. 

frr~~~r: ro·&~: SEC. 7. That in any suit in equity brought by or under 
noiosion. the direction of the Attorney General as provided in the 

antitrust Acts,8 the court may, upon the conclusion of the 
testimony therein, if it shall be then of opinion that the 
complainant is entitled to relief, refer said suit to the 

To ascertain • • • 1 • d 
and r~port an ap- commiSSIOn, as a master In C 1ancery, to ascertain an 
propnate form • • 
ot decree. report an appropriate form of decree therem. The com-

Commlsalon to mission shall proceed upon such notice to the parties and 
proceed on no- • 
t 1 c e to pa~ic• under such rules of procedure as the court may prescnbe, 
and as prescr1 bed • • • 
b! court. Excep- and upon the commg m of such report such exceptions 
tionR, Proceed· , • • 
lngs as In other may be filed and such proccedmgs had m relatiOn thereto 
equity cauiiCII. h f . . as upon t e report o a master m other equity causes, but 

court !!'•>' the court may adopt or reject such report, in whole or in 
arlopt or reJect d h d h f 
report in whole part, an enter sue ecree as t e nature o the case may 
or In part. • 't . d t • m 1 s JU gmen reqmre. 

Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND 
BUREAUS.' 

To t !' r n Ia h, SEc. 8. That the several departments and bureaus of 
when <h rected by 
President, rec· the Government when directed by the President shall fur-
ords, papers, and 
lnfomJa~lon, ~nd nish the commission upon its request all records papers 
to <letul official• ' ' 1 ' 
and employees. and information in their possession relating to any corpo· 

ration subject to any of the provisions of this Act, and 

• For text of Shermnn Act, see footnote on pp. 564-565. As enumerated 
In last paragraph of sec. 4 of this net, see p. ri53. 

• l'rovl•lons nnd pennltles of sees, 6, 8, 9, and 10 of this Act ronde 
applicable to the jurisdiction, powers, and dutll's conferred and Imposed 
upon the Secretary of Agriculture by sec. 402 of the " Packers and Stock· 
yard~ Act, 10:!1," approvro Aug. 15. l!l!!l, ch. 64, 42 Stat. 159. 
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shall detail from time to time such officials and employees 
to the commission as he may direct. 

Sec. 9. EVIDENCE. WITNESS'ES. TESTIMONY. l\lAN­
DAl\IUS TO ENFORCE OBEDIENCE TO ACT.'• 

559 

SEc. 9. That for the purposes of this Act the commis- comml .. ion to 
· · d } · 11 ll have access to swn, or 1ts uly aut wnzed agent or agents, sha at a documentary evi· 

bl . h f f dence and right rcasona e times ave access to, or the purpose o ex- to copy same. 
amination, and the right to copy any documentary evi-
dence of any corporation being investigated or proceeded 
against; and the commission shall have power to require May require at-
L b h d d . f . d tendance of wit· Y SU pama t e atten ance an testimony 0 Witnesses an nesses and pro-
t! d . f ll l l . d l . duct ion of evl· le pro uctwn o a sue 1 c ocumentary ev1 ence re atmg dence. 
to any matter under investigation, Any members of the 
commission may sign subpamas, and members and ex- sub P <!l nas, 

· f 1 · · d · · h d f oaths, affirma-ummers 0 t lC COmllllSSIOn may a minister Oat S an a · tions, examina· 
fi , . . l . . l tion of witne...,s. rmatwns, examme vntnesses, anc rece1 ve ev1c cnce. Reception or evi-

Such attendance of witnm;ses, and the production of de~~finesses and 
1 , , f evidence moy be 

sue 1 documentary evidence, may be reqmred rom any requil'ed r r o !" 
PI • h U . d St d . t d 1 f a n Y P I ace m ace m t e mte ates, at any es1gna e p ace o United states. 
hearing. And in case of disobedience to a subpama. the Disobedience to 

. , . k h 'd f f } U . daaubpa!Da, Com-commiSSIOn may lllVO 'C t eat 0 any court 0 t le mte mission may in· 
St t , , , h t l d . f , voke aid of any a es m reqmrmg t e at enc ance an testimony o w1t- u n 1 ted state• 
nesses and. the production of documentary evidence. court. 

Any of the district courts of the United States within In case of con-
th . . d' . f h' h h . . . . d tumacy or diS· e JUriS ICtiOn 0 W lC SUC mqmry IS carrie on may, obedience of su_b· 
· , pcena, any dts· 
lll Cl'.se of contumacy or refusal to obey a subpcena Issued t r 1 c t court In 
t , . , Jurisdiction in· 

0 any CorporatiOn Or other person, ISSUe an order reqmr- volv~d may order ' . obedience, 
lng such corporatiOn or other person to appear before the 
commission, or to prod.uce d.ocumentary evidence if so 
ordered, or to give evidence touchinn- the matter in ques- Dioobedience 
t . "' thereafter pun· 
Jon; and any failure to obey such or<.ler of the court may i•habte aa con-

b · f tempt. e pumshed by such court as a contempt thereo . 
Upon the application of the Attorney General of the Mandamusfrom 

U , District ComlY on 
n1ted States at the request of the commission, the dis-application or t • ' Attorney General 

net courts of the United. States shall have jurisdiction to. entorc_e com-t • pliance With Act. 
o Issue writs of mandamus commanding any person or 

corporation to comply with the provisions of this Act or 
any order of the commission made in pursuance thereof. 

The commission may order testimony to be taken by Comminion 
d ~~~ 

eposition in any proceedinn- or investin-ation pendinn-sitiona at ""'Y 
n- "' 0 stage. 

llnder this Act at any stage of such proceeding or investi-

'• Provisions and penalties ot sees. 6, 8, 9, and 10 of tbls act mode 
8 PPllcnble to the jurlRdlctlon, powers, nnd duties conferred nnd Imposed 
Upon the S('cretary ot Agriculture I.Jy sec. 402 ot the "Packers and Stock· 
Ylrds Act, 1921," opproved Aug. l!:i, 1021, cb. 64, 42 Stat. lfill. 
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Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. MAN· 
DAl\IUS TO ENFORCE OB'EDIENCE TO ACT-Continued. 

May be taken O'ation. Such depositions may be taken before any per­before person"" 
deotg.na.ted bYson desi!!Ilated by the commission and having power to 
Comnusswn. L._l 

Testimon to administer oaths. Such testimony shall be reduced to 
~·rit~~:.ue~f.d to writing by the person taking the deposition, or under his 

direction, and shall then be subscribed by the deponent. 
A.ppearance, Any person may be compelled to appear and depose and teRtunony, a n d • , 

production otto produce documentary evidence m the same manner as 
evidence may be . • 
compell~d as tn witnesses may be compelled to appear and testify and proceed111g before . , . 
commission. produce documentary ev1dence before the conumss10n as 

hereinbefore provided. 
Witness fees, ·witnesses summoned before the commission shall be 

same as paid for 'd h f d 'l } 'd , . like servic<'ll In pal t e same ees an nu eage t 1at are pa1 Witnesses m 
United StatL'8 f h U • S d ' h cou.-u. the courts o t e mted tates, an witnesses w ose 

depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. 

J!'ertmtnattn.g No person shall be excused from attending and testify-
t .. t•mony or ev1-, • d 'd b f 1 dence no excuse mg or from producing OCUmentary eVI ence e ore t le 
for failure to tes- • • • b d' 1 b f h tify or produce. commiSSIOn Or In 0 e Ience to t le SU puma 0 t e COm-

mission on the ground or for the reason that the testi­
mony or evidence, documentary or otherwise, required of 
him may tend to criminate him or subject him to a pen-

But naturalalty or forfeiture. But no natural person shall be prose-
person shnll not d b' t d t It f f 't f be prosecuted cute or su JeC e o any pena y or or ei ure or or on 
with resp~t to t f t t' tt th' ' 1uatten Involved. arcoun o any ranso.c IOn, mo. er, or mg concernmg 

which he may testify, or produce evidence, documentary 
or otherwise, before the commission in obedience to a sub­
pama issued by it: P·rovided, That no natural person so 

PH J u r 1 ex- testifying shall be exempt from prosecution and punish-
cepted. ment for perjury committed in so testifying. 

See. 10. PENALTIES.' 

. Failure to te•- SEc. 10. That any person who shall ne(l'lect or refuse to 
tlly or to pro· 1:> 

d u c e doc
1
dumen- attend and testify, or to answer any lawful inquiry, or to 

t a r y ev ence. 
Offender oul>j~ct 1)r0duce dOCUmentary evidence if in his power to do SO, 
to fine or lmpr1s· ' 
orunent, or both. in obedience to the subp(l'Da or lawful requirement of the 

commission, shall be guilty of an offense and upon con­
viction thereof by a court of competent jurisdiction shall 
be punished by a fine of not less than $1,000 nor more 
than $5,000, or by imprisonment for not more than one 
year, or by both such fine and imprisonment. 

• Provisions and pl'nnltles of aecs. 6, 8, 9, and 10 of this Act DJilde 
appllcnble to the jurisdiction, powers, and dutlea conferred and Imposed 
upon the Secretary of Agriculture by sec. 402 of the "Packers and Stock· 
yards Act, 1921," approved Aug. 15, 1921, cb. 64, 42 Stat. Hi9. 
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Any person who shall willfully make or cause to be Fallll! ~ntries, 
' 1tatemenh, or 

made, any false entry or statement of fact in any rer)ort tamperting width accou n s, recor s, 
required to be made under this Act or who shall will- or other . docu-

' mentary evidence, 
fully make or cause to be made any false entry in any or willful tail!Jre 

' ' to mnke entnes, 
account, record, or memorandum kept by any corpora- etc., or 

tion subject to this Act, or who shall willfully neglect or 
fail to make, or cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of 
all facts and transactions appertaining to the business of 
snch corporation, or who shall willfully remove out of 
the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any documen-
tary evidence of such corporation or who shall willfully Willful. retull&l 

! to submit docu-
refuse to submit to the commission cr to any of its au- mentary ~vi~ence to CommisSIOn, 
thorized agents, for the purpose of inspection and taking 
copies, any documentary evidence of such corporation in 
his possession or within his control, shall be deemed 
guilty of an offense against the United States, and shall 
be subject, upon conviction in any court of the United ii'C~tret~de~ne m!; 
States of competent J'urisdiction to a fine of not less than imprisonment, or 

' botb. 
$1 ,000 nor more than $5,000, or to imprisonment for a 
term of not more than three years, or to both such fine 
and imprisonment. 

If any corporation reonired by this Act to file any an- Faf.ture of ror-
·t porat10n to file 

l1Ual or special report shall fail SO to do within the time required report. 

fixed by the commission for filing the same, and such 
failure shall continue for thirty days after notice of such 
C.efault, the corporation shall forfeit to the United States rll~horr;;~~!~e ~~~ 
the sum of $100 for each and every day of the continu- tinued failure. 

ance of such failure, which forfeiture shall be payable 
into the Treasury of the United States, and shall Le re-
coverable in a civil suit in the name of the United States Recov.erabte _in cfv11 smt in dis· 
brouO'ht in the district where the corporation has its trict where cor-

h p o r a t I o n has 
principal office or in any district in which it shall do principal ~me~. or does busmeRA. 
business It shall be the duty of the various district Variousdistrict • ' attorneys to pros· 
attorneys under the direction of the Attorney Genera 1 """te for recov-

' ery. 
of the United States, to prosecute for the recovery of for-
feitures. The costs and expenses of such prosecution 
Eihall be paid out of the appropriation for the expenses of 
the courts of the United States. 

Any officer. or employee of the commission who shall diYurg~~;eh~ri: 
make public any information obtained by the commission formation by em-

• ployee of Com· 
Without its authority unless directed by a court shall be mi..,ion punish-

' I able by flne or 
deemed guilty of a misdemeanor, and, upon conviction l:::fh.isonment or 

thereof, shall be punished by a fine not exceeding $5,000, 
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or by imprisonment not" exceeding one year, or by fine 
and imprisonment, in the discretion of the court. 

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE 
COJ\11\IERCE. 

SEc. 11. Nothing contained in this Act shall be con­
strued to prevent or interfere with the enforcement of 
the provisions of the antitrust Acts 9 or the Acts to regu­
late commerce, nor shall anything contained in the Act 
be comtrued to alter, modify, or repeal the said antitrust 
Acts or the Acts to regulate commerce or any part or 
parts thereof. 

Approved, Scpte~ber 26, 1914. 

THE CLAYTON ACT.1 

[Apllroved Oct. Hi, 1914.] 

[Punuc-No. 212-63n CoNGREss.] 

[II. R. 15057.] 

AN ACT To supplement !'xlstlng laws against unlawful restrulnts and 
monopolies, and tor other purposes. 

Sec. 1. DEFINITIONS. 

De it enacted by the Senate and II o·use of Representa­
tives of the United States of America in Congress as­

la;,~,ntltruat sembl.ed, That" antitrust laws," as used herein, includes 
the Act entiticd "An Act to protect trade and commerce 
against unlawful restraints anJ. monopolies," approved 

• 

• For text of Sherman Act, see footnote on pp. ri64-565. As enumerated 
In laRt parngraph of sec. 4 of this act, see p. 1153. 

1 Tills net hns been annotated up to July 1, 1021, and muy be found, 
!O annotated, in Volume III of the Commission's Reports. Subsequl'nt 
reported decisions for tile period covered by this and the preceding volumes 
(July 1, 1021, to July 20, 1924) and beur\ng on the provisions of this 
act n!rect!nl the Commfs~lon are: Canfield Oil Co. v. Federal Trade 
Commission, 274 Fed. ti71 (see opinion set forth in Appendix II of Volume 
IV at p. :542 et seq.) ; Sinclair Refining Co. v. Federal Trade Commission, 
276 Fed. 686 (see opinion set forth In Appendix II of Volume IV at 
p. ri52 et seq.) ; Auto Acetylene Light Oo. v. Prest·O·Lite Co., Inc., 
276 Fed. ri37; .Standnrd Fashion Co. v. Magrane·llouston Co., 258 U. S. 
846, 42 Sup. Ct. SGO; United Shoe Machinery Corporation v. United States, 
258 U. S. 451, 42 Sup. Ct. 363; .Aluminum Co. of America v. Federal Trade 
Commi,.sion, 284 Fed. 401 fsee opinion set forth in Appendix II of Volume 
V at p. 529 et seq.) ; Standard Oil of N.J. et al. v. Federal Trade Comml•· 
don, 282 Fed. 81 (see opinion set torth In Appendix II of Volume V at p. 
ri4:l et seq.) ; Federal Trade Comml8sion v. Curti• Publishing Co., 260 U.S. 
1168 (see opinion set forth in Apprndlx II of Volume V at p. ti!l9 et seq.) ; 
Mennen Co. v. Federal Trade Commissltm, 288 Fed. 774 (see opinion nod 
deciHion set forth in Appendix II of Volume VI at p. 579 et seq.); Federal 
Trade CommiaBton v. Sinclair Refining Co. et al., 261 U. 8. 463 (see opln· 
ion and decision set forth In Appendix II of Volume VI at p. ri87 et seq.): 
B. 8. Pearaall Butter Co., 292 l•'ed. 720 (see opinion and decision set forth 
In Appendix II of Volume VI at p. 605 et seq.) ; A. B. Dlcl: Co. v. Fuller, 
8 F. (2d) 303; National Biscuit Co. et al. v. Federal Trade Oommfadon, 
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. 
July second, eighteen hundred and ninety 2

; sections 
seventy-three to seventy-seven, inclusive, of an Act en­
titled "An Act to reduce taxation, to provide revenue for 
the Government, and for other purposes," of August 
twenty-seventh, eighteen hundred and ninety-foul'; an 
Act entitled "An Act to amend sections seventy-three 
and seventy-six of the Act of August twenty-seventh, 
eighteen hundred and ninety-four, entitled 'An Act to 
reduce taxation, to provide revenue for the Government, 

200 Fed. 733 (Bee opinion and decision set forth In AppPndlx II of this 
Volume at page 603 et seq.) ; and .Aluminum Co. of .A.me!·lca v. Federal 
Trade Commiaslon, 299 Fed. 361 (see opinion and decl~lon set forth In 
Appendix II of this volume at puge 618 et seq.). 

It should be noted In connection with this Jaw-
That the so-called Shipping Board Act (sec. 15, ch. 451, 64th Cong., 

lst seas.) provides that "every agreement, modification, or l!ancellutlon 
lawful under this section shall be excepted from the provisions of the Act 
approved July 2, 1890, entitled 'An Act to protect trade and commerce 
against unlawful restraints and monopolies,' and amendments and ads 
supplementary thereto • • • " ; 

That the jur!Mdiction of the Commission Is limited by the " Packers anu 
Stockyards .Act, 1021,'' approved Aug. 15, 1921, cb. 64, 42 Stat. 160, s.·e. 
400 of said Act providing that "on and after the enactment of this Act 
and so long ns lt remains In t'tl'ect the Federal Trade CommiMslon shall hn ve 
no power or jurisdiction so fur as relating to any matter which by this 
Act Is made subject to the jurisdiction of the Secretary [of Agrlcultur<'], 
except In cases In which, before the enactment of this Act, complaint tuu 
been served under sec. 5 of the .Act entitled 'An .Act to create a Fedeml 
Trade Commission, to define Its powers nod duties, and for other pur­
Poses,' approved Sept. 20, 1914, or under sec. 11 of the Act entltl<>d 
'An Act to supplement exl~tlng laws ugulnst unlawful restraints and 
monopolies, and tor other purposes,' approved October 15, 1914, and ex­
cept when the Secretary of Agriculture, In the exercl8e of his duties here­
Und<'r, shall request ot the said Federal Trade Comm!s~lon that It makct 
Investigations and report In any lase"; and 

'!'hat by the last paragraph of sec. 407 of the 'l'ransportatlon Act, ap­
proved Feb. 28, 1020, ch. 91, 41 Stat. 456 at 482, the provisions of thct 
Clayton Act and of all other restraints or prohibitions, State or Fetlet':tl, 
are made Inapplicable to carriers, In so far as the provisions of the BPC• 

tlo~ In question, which relate to division of traffic, acquisition by a carrier 
of control of othl'r carriers and consolidation of railroad systems or rail­
roads, are concerned. 

That Public No. 146, Sixty-seventh Congress, approved Feb. 18, 1022 ( 42 
Stat. 388), pf'rmlts, subject to the provisions set forth, assoclntlons of pro· 
durers of agrlculturul products for the purpose of " preparing "'for marht, 
handling, and markl'tlng In lnterl!tnte nnd foreign commerce such prod· 
Ucts • • •:• (See also In this general connection the limitation 
Imposed In connection with the appropriations for enforcing the Sbermnn 
Act as set forth In the following note.) 

1 The Sherman Act (20 Stat. 200), which, as a matter of convenlenee 
Is printed herewith. While the Act Itself has not been amended, appro· 
Pl'lattoos for the Department of Justice for the enforcement of the anti­
trust laws for the fiscal years 1920-1025, Inclusive, (41 Stat. 208, 41 Slat. 
922, 41 Stat. 1411, 42 Stat. 613, 42 Stat. 1080, and 43 Stat. 215, resp~c 
tlvely), were made contingent upon no pnrt of the moneys being-

" l.ipent In the prosecution of any orgnulzatlon or Individual for entering 
ln~ a-ny comblnatl~n or agreeDJent having In view the lncreaijlng of wages, 
shortening of hours or bettering the conditions of labor, or for any oct 
done In furtherance thereof, not In Itself unlawful: Provided further, That 
no part of thl1 approprla tton shall be expended for tbe prosecution of 
Producers o! fum products and associations of f11rmera who cooperate 

563 
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"Person or 
persotlL'' 

ACTS ADMINISTERED DY THE COMMISSION. 

Sec. 1. DEFINITIONS-Continued. 

and for other purposes,'" approved February twelfth, 
nineteen hundred ancl thirteen; and also this Act. 

"Commerce," as used herein, means trade or com­
merce among the several States and with foreign nations, 
or between the District of Columbia or any Territory of 
the United States and any State, Territory, or foreign 
nation, or between any insular possessions or other places 
under the jurisdiction of the United States, or between 
any such possession or place and any State or Territory 
of the United States or the District of Columbia or any 
foreign nation, or within the District of Columbia or any 
Territory or any insular possession or other place under 
the jurisdiction of the United States: P1'ovided, That 
nothing in this Act contained shall apply to the Philip­
pine Islands. 

The word "person" or "persons" wherever used in 
this Act shall be deemed to include corporations and as­
sociations existing under or authorized by the laws of 

and organize In an ell'ort to and for the purpose to obtain and maintain 
a fair and reasonable price for their products." 

The act, omitting tbe usual formal "De it e11acted,'' etc., follows: 
CONTRACTS, COMBINATIONS, ETC., IN RESTRAINT 011' TBADIII ILLIWAL, 

SECTION 1. Every contract, combination In the form of trust or other· 
wise, or conspiracy, In restraint of trade or commerce among the several 
States, or with foreign nations, Is hereby declined to be lllegal. Every 
person who shall make any auch contract or engage In any such combina­
tion or conspiracy, shall be deemed guilty of a misdemeanor, and, on con­
viction thereof, shall be punished by fine not e:rc~dlng five thousand 
dollard, or by Imprisonment not e:rccedlng one year, or by both said 
punishments, In the discretion of the court. 

PERSON )IONOPOLI~NG TBADIIJ GUILTY 011' MISDEMEANOR-PIIINALTY. 
Smc. 2. Every per11011 who shall monopolize, or attempt to monopolize, 

or combine or conspire with any other person or persons, to monopolize 
any p11rt of the trade or commerce among the several States, or with for­
eign nations, shall be deemed guilty ot a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding five thousand dollurs, or 
by Imprisonment not e:rceedlng one year, or by both said punishments, In 
the dlscretl8n of the court. 
COMUINATIONI llf TIIIBBITORIES OK DISTRICT OP COLUMBIA li.LII:GAL-PENALTY. 

S111c. 3. Every contract, eomblnatlon In form of trust or otherwise, or 
conspiracy, In restraint of trade or commPrce In any Territory of the 
United StntPs or of the District ot ColuDJbla, or In restraint of trade or 
commerce between any such Territory and another, or bdween any such 
Territory or Territories and a.ny State or States or the Dlfltrlct of Colum­
bia, or with foreign notions, or between the District of Columbia and any 
State or States or foreign nations, Is hereby declared Illegal. Every per­
son who sbnll make any such contract or engage In any auch combination 
or (lj)DRplracy, shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by ftne not exceeding ftve thousand dollars, or 
by Imprisonment not exceeding one year, or by both aald punlahmente, fn 
the discretion of tbe court. 

ENB'OaCIDMENT. 
S&e. 4. The several clrcnlt courts of the United States are hereby ln-

1'et!ted with jurisdiction to prevent and restrain violations of thla act, and 
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either the United States, the laws of any of the Terri­
tories, the laws of any State, or the laws of any foreign 
country. 

Sec. 2. PRICE DISCRIJ\IINATION.1 
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SEc. 2. That it shall be unlawful for any person en- Unlawful where 
, , , h effect m~y be to 

gaged m commerce, m the course of such commerce, e1t ersu bstantiall,r 

d. } ' d' 1 d' • • • . b t lruen compet.­Irect y or m 1rect y to lSCrimmate m priCe e ween tion or tend to 

d'ff l f d' · l . d' . create a monop· 1 erent pure 1asers o commo 1hes, w uch commo 1heso1y. 
are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Colum-
bia or any insular possession or other place under the 
jurisdiction of the United States, where the effect of such 
discrimination may be to substantially lessen competi-
tion or tend to create a monopoly in any line of com-

It shall be the duty of the sevt•ral district attorneys of the United States, 
In tlwlr respective district,;, under tlle direction of the Attornl'y Geuer·al, 
to Institute proceedings In equity to prevent and restrain such violations. 
Such proceedings may he by way or petition setting forth the case and 
Praying that such violation shall be enjoined or otherwise prohibited. 
When the partie~ comphllned of shall have been duly notified of such 
Petition the court shall proceed, as soon as may l:>e, to the heur·lng and 
d••termlnatlon of the case; and pending such petition and before final 
decree, the court niay at any time make such temporary rl'strlllnlng order 
or prohibition as shall be deemed just In the premises. 

ADIHT!ON.U, PARTIES. 

SEc. II. Whenever It shall appear to the court before which any proceed­
Ing under seetlon tour of this act may be pending, that the ends of justice 
require that other parties should be brought before the court, the court 
lllay cause them to be summoned, whether they reMl<le In the dlNtrlct In 
Which the court Is hehl or not; and subprenas to that end may be served 
In any dbtrlct by the marshal ther·eof. 

FORFF:ITURIII OF PROPERTY. 

SEc, 6. Any property owned under any contract or by any combination, 
or pursuant to any conspiracy (and being the subject thl'reof) mentioned 
In section one of this act, and being In the course of transportation from 
one iltate to another, or to a foreign country, shall be forfeited to the 
lJnlted States, and nray be seized and condemned by like proceedings as 
those provided by law for the forfeiture, seizure, and condemnation of 
Pt·operty Imported Into the United States contrary to law. 

BU!TS-RECt)VICRY. 

SEc. 7. Any person who shall be Injured In his business or property by 
any other person or corporation by rl'ason of anything forbidden or de­
clared unlawful by this act, may sue therefor In any circuit court ot 
the United Statl's, In the district In wblch the defendant resides or Is 
found, without respect to the amount In controversy, and shall recover 
threefold the damages by him sustained, and the costs of suit, inciudln~ 
a. reasonable attorney's tee. 

"PERSON" OR "PERSONS" DEFINED. 

B~:c. 8. That the word "person," or "persons," wherever used In this 
act shaH b(' deemed to Include corporatlona and associations existing under 
or authorized by the Iawd of elth1•r the United States, the laws of any ot 
the Territories, the Jaws of any State or the Jaws or any foreign country. 

1 
1 On provisions of the Shipping Doard Act, rackers and Stockyards Act, 

921, and Transportation Act, limiting the scope of the Clayton Act in 
e.ertaln cases, see footnote on p. 563. 

88231° -2G-voL 7-37 
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Sec. 2. PRICE DISCRIMINATION--cont:nued. 

llut p~nniaai~1•merce · Provided That nothin(J' herein contained shall 
II based on dtf· • ' "' 
fer~ce In rrade, prevent discrimination in price between purchasers of 
quahty, or quan· 
tity, or in oell~ng commodities on account of differences in the o-rade 
or transportatton o ' 
fo"~~i ~~m~!t1~quality, or quantity of the commodity sold, or that makes 
tion, and only due allowance for difference in the cost of selling or 

transportation, or discrimination in price in the same or 
different communities made in good faith to meet com-

vendor may oe· petition: And provided further, That nothing herein con-
J~t own custom-
era .If not In re· tained shall prevent persons en (taO'ed in sellin" goods, 
ttramt of trade. o o o 

wares, or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in re­
straint of trade. 

Sec. 3. TYING OR EXCLUSIVE LEASES, SAL'ES OR CON­
TRACTS.• 

tr
untlawful wbhetre SEc. 3. That it shall be unlawful for any person en-

e ~ may e o 
IUb•tantlall,r "RO'ed in commerce in the course of such commerce to Jeuen compet..o o ' , 
tlon. lease or make a sale or contract for sale of goods, wares, 

merchandise, machinery, supplies or other commodities, 
whether patented or unpatented, for use, consumption or 
resale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
or fix: a price charged therefor, or discount from, or re­
bate upon, such price, on the condition, agreement or un­
derstanding that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, merchandise, machinery, 
supplies or other commodities of a competitor or com­
petitors of the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such condition, agree­
ment or understanding may be. to substantially lessen 
competition or tend to create a monopoly' in any line of 
commerce. 

Sec. 4. VIOLATION OF ANTITRUST LAWS-DAMAGES 
TO PERSON INJURED. 

uu~~~~~~r!. SEc. 4. That any person who shall be injured in his bu~i­
trlct court, and ness or pro1'erty by reason of anythin (, forbidden in the 
recover threefold "' 
damare~, incl.ud- antitrust I a ws 5 may sue therefor in any district court 
IDI' llC)Ot Of IUtt, 

of the United States in the district in which the defend-
ant resides or is found or has an agent, without respect 

• On proviM!ons or the Shipping- Board Act, Puckers and Stockyards Act. 
1021, an•l Transportation Act, Jlmltln~r the scope of the Clavton Act Ill 
certain caHea, see footnote on p. 563. • 

'For tPxt of Sherman Act, see footnote on pp. 564-56:1. Aa enumerated 
ln Clayton Act, see first purograpb thereor on p. 562. 
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to the amount in controversy, and shall recover threefold 
the damages by him sustained, and the cost of suit, in­
cluding a reasonable attorney's fee. 

Sec. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED 
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS 
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI­
GATION. INSTITUTION THEREOF AS SUSPENDING 
STATUTE OF LIMITATIONS. 
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SEc. 5. That a final judgment or decree hereafter ren- Prima facie en· 
d d 

. . , l , , , drnce a g a I n 1 t 
<.'re m any cr1mma prosecutiOn or m any sUit or pro-~ am~ dete':'~ant 

d
. . . , m pnvate htir;a· 

cee mg m eqmty brought by or on behalf of the Umted tion. 
States under the antitrust 6 laws to the effect that a de-
fendant has violated said laws shall be prima facie evi-
dence against such defendant in any suit or proceeding 
brought by any other party against such defendant under 
said laws as to all matters respecting which said judg-
znent or decree would be an estoppel as between the 
parties thereto: Provided, This section shall not apply to Conaent judg. 

, , menta or decreea 
consent JUdgments or decrees entered before any testl- excepted. 
Inony has been taken: Provided further, This section shall 
not apply to consent judgments or decrees rendered in 
criminal proceedings or suits in equity, now pending, in 
which the taking of testimony has been commenced but 
l1as not been concluded, provided such judgments or de-
crees are rendered before any further testimony is taken. 

'Vhenever any suit or proceeding in equity or criminal R. u n n t n r of , , . , . statute of limita· 
prosecutiOn IS msti.tutcd by the Umted States to prevent, tiona with, re· 

t , . h , l , f f h , spect to pr1vate 
l'CS ram or pums VIO atiOnS 0 any 0 t e antitrust laws, right~ auopended 
tl . f f , , , , f r.•nd1ng proceed-

1e runnmg o the statute o hm1tatwns m respect o "If by the United 
h d 

, , h f , , , d 'd State. under anti· enc an every pnvate rig t o actwn ansmg un er sa1 trust Iawa. 
laws and based in whole or in part on any matter com-
plained of in said suit or proceeding shall be suspended 
during the pendency thereof. 

Sec; 6. LABOR OF HUMAN BEINGS NOT A COl\1!\IODITY 
OR ARTICLE OF COl\11\IERCE. 

SEc. 6. That the labor of a human bein!! is not a com- t Laalbor, •RTlh curt1
1
• 

~ ur , or o • 
Inodity or article of commerce NothinO' contained in thecul~urat organ!-

• t:> zat1ona and their 
antitrust laws 8 shall be construed to forbid the existence membera, organ• lzed for mutual 
and operation of labor a!!ricultural or horticultural or- beiJ? and without 

' t:> l cap1tal atock, not 
ganizations, instituted for the purposes of mutual help, ::u";it"1.!! ':;!~~ 
and not having'capital stock or conducted for profit, orj;"fiT:m":t:~ 
to forbid or restrain individual members of such organi- Ject& 

zations from lawfully carrying out the legitimate objects 

'For text of Sherman Act, Bee footnote on pp. 564-56;). As enumerated 
111 Clayton Act, 1ee first paragraph thereof on p. 1562. 
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Sec. 6. LABOR OF HUMAN BEINGS NOT A COI\IMODITY 
OR ARTICLE OF COMMERCE-Continued. 

thereof; nor shall such organizations, or the members 
thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the antitrust 
laws. 

Sec. 7. ACQUISITION BY CORPORATION OF STOCK OR 
OTHER SHARE CAPITAL OF OTII'ER CORPORATION OR 
CORPORATIONS.' 

or otherpcorh~bo· SEc. 7. That no corporation engaged in commerce shall 
ration. ro 1 • 

tted where etfecbt acquire, directly or indirectly, the whole or any part of 
may be to ou · 
otantiall~ lessen the stock or other share capital of another corporation en-
competition, re- , • • 
atrain commerce, rrarred also Ill commerce, where the effect of SUCh acquJSl· 
or tend to create 0 "' 

a monopoly. tion may be to substantially lessen competition Letween 
the corporation whose stock is so acquired and the cor­
poration making the acquisition, or to restrain such cmn­
merce in any section or community, or tend to create a 
monopoly of any line of commerce. 

ottwoormore No corporation shall acquire directly or indirectly the 
o t h e r corpora· ' ' 
•ldono. h Proh~bltt· whole or any part of the stock or other share capital of 
~ w ere euec 
mayt

1
h
1
e
1 

to1•ub· two or more corporations enga!!ed in commerce where 
atan a y esoen L' 

competition, re· the effect of such acquisition or the use of such stock by 
11traln commerce, ' . 
or tend to create the votinrr or grantinrr of proxies or otherwise, may be a monopoly, t:> t::> 

to substantially lessen competition between such corpora-
tions, or any of them, whose stock or other share capital 
is so acquired, or to restrain such commerce in any sec­
tion or community, or tend to create a monopoly of any 
line of commerce. 

Purchase aolely This section shall not apply to corporations purchas­r o r Investment 
excepted. ing such stock solely for investment and not using the 

same by voting or otherwise to bring about, or in attempt­
ing to bring about, the substantial lessening of competi­
tion. Nor shall anything contained in this section pre­
vent a corporation engaged in commerce from causing the 

Formation ot formation of subsidiary corporations for the actual 
lllboldiary corpo· • , , , 
ratione tor fm· carrym~ on of thetr 1mmed1ate lawful business, or the. 
mediate Ia w I u I , , 
buafn~ .. 1L1110 ex· natural and leg1tlmate branches or extensions thereof, or 
eepted. from owning and holding all or a part of the stock of 

such subsidiary corporations, when the effect of such for· 
mation is not to substantially lessen competition. 

'On proviKions of tbe Shipping Board Act, Packer& and Stockyards 
Act, lll21, and Transportatlou Act, limiting the scope of tbe Clayton Act 
In certain cases, see footnote on p. 1i62. 

It abould be noted also that corporations for export trade are excepted 
from the provlalons of this aectlon. (See p. 1186, 1ec. S.) 
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Nor shall anything herein contained be construed to . Common car· . , r~ers excepted 
prohibit any common carrier subJ'ect to the laws to regu-with reference t11 , branch ~ ~P 
lute commerce from aidin(J' in the construction ofllnea ~here no 

o substantial com· 
branches or short lines so located as to become feeders to petition. 
the main line of the company so aiding in such construc-
tion or :from acquiring or owning all or any part of the 
stock of such branch lines, nor to prevent any such com-
mon carrier from acquiring and owning all or any part 
of the stock of a branch or short line constructed by an 
independent company where there is no substantial com-
petition between the company owning the branch line so 
constructed and the company owning the main line ac-
quiring the property or an interest therein, nor to prevent 
such common carrier from extending any of its lines 
through the medium of the acquisition of stock or other-
wise of any other such common carrier where there is no 
substantial competition between the company extending 
its lines and the company whose stock, property, or an 
interest therein is so acquired. 

Nothing contained in this section shall be held to affecther~~~;~~~~~:!f,~\~ 
or impair any ri(J'ht heretofore legally acquired· Pro- 1Y acquired not 

b • alfected. 
vided, That nothing in this section shall be held or con-
strued to authorize or make lawful anything heretofore 
prohibited or made illegal by the antitrust laws,8 nor to 
exempt any person from the penal provisions thereof or 
the civil remedies therein provided. 

Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
DANKS, DANKING ASSOCIATIONS, OR TRUST CO!\IPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS.' 

SEc. 8. That from and after two years from the date Not to nrve 
m o r e than one 

of the approval of this Act no person shall at the same bank, .banking ••· . sociat10n, or tru•t 
ttme be a director or other officer or employee of more co"!pany u. de-posits, cap1tal, 
than One bank bankinCJ' aSSOCiation Or trUSt COmpany ourplus, and Un• 

' o divide d profits 
organized or operatin 0' under the laws of the United aggregate over 
S 

,.., ,5,000,000. 
tates, either of which has deposits, capital, surplus, and 

Undivided profits aggregating more than $5,000,000; and 
no private banker or person who is a director in any bank 

1 For text ot Sherman .Act, see footnote on pp. M-l-565. .As enumerated 
In Clayton Act, aee first purngruph thereof on p. 562. 

• By the last parn~rraph of the Act of Sept. 7, 1916, amending the 
Fed.,ral RI'Herve Act~ ch. 461, 39 Stat. 7112 at 756, It Is provldPd that 
the provl~lons of Bt•c. 8 shnll not apply to "A director or other officer, 
agent or emplo)ee ot any member bank" who may, "with the approval 
or the l•'edernl Rl•scrve Board be a director or other <>lllcer, agent or 
"111Ploy<'e of any • bank or corporation, "chartered or lncorporatl'd under 
the lawa ot the United States or ot any Stute thereof, and prlilclpallJ 
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COl\lPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-Contd. 

or trust company, organized and operating under the 
laws of a State, having deposits, capital, surplus, and 
undivided profits aggregating more than $5,000,000, shall 
be eligible to be a director in any bank or banking asso· 
ciation organized or operating under the laws of the 

How •liribilitr United States The eli(}'ibility of a director officer or determined. • o l l 

employee under the foregoing provisions shall be deter· 
mined by the average amount of deposits, capital, sur· 
plus, and undivided profits as shown in the official state· 
ments of such bank, banking association, or trust company 
filed as provided by law during the fiscal year next pre­
ceding the date set for the annual election of directors, 
and when a director, officer, or employee has been elected 
or selected in accordance with the provisions of this Act 
it shall be lawful for him to continue as such for one 
year thereafter under said election or employment. 

Not to uru No bank, banking association or trust company, organ· 
m o r e than one , d . d h f , S bauk, bankinr a•·Ize or operatmg un er t e In ws o the Umted tates, 
10eiatlon, or trust , , , d 'l f coml?any located m any City or mcorporate town or VI I age o more than in c1t7 or incor· . . 
porated town ortwo hundred thousand mhabitants, as shown by the last 
villa~re of more , . , 
than 2oo,ooo tn· precedmg decenmal census of the Umted States, shall 
hal.oitantl. h d • h ffi I • ave as a 1rector or ot er o tcer or emp oyee any pn vate 

banker or any director or other officer or employee of any 
other bank, banking association or trust company located 

.Ravinra b
1
mnkl

1 
in the same place: Provided, That nothing in this section w1thout cap ta , 

<•hare) atock u·shall apply to mutual savm(l's banks not havin(l' n capital 
eept..d '"' 0 

· stock represented by shares: Provided furtlter, That a 

t
Whekre ,•ntt••director or other officer or employee of such bank, banking 

1 o c o one 
bank, etc., owned association, or trust company may be a director or other b7 •tockhoide ... 
~~~·· aoo u- officer or employee o~ not more than one other bani~ odr 

trust company orgnmzed under the laws of the Umte 
States or any State where the entire capital stock of one 
is owned by stockholders in the other: And prov-ided fur· 
ther, That nothing contained in this section shall forbid 

engaged In International or forPlgn banking, or banking In a dependencY 
or Insular possea~ion of the Unltt>d States," In the capital stock of wblch 
auch member bank may have Invested undl'r the condlllons and clrcu•n· 
atancea set forth In tbe Act. 

On provlRiona of the Shipping Board Act, l'acken and Stockyards .Act, 
1921, and TranApOI'I!ttlon Act, limiting the scope of the Clayton Act Ill 
eertaln cases, see footnote on p. 503, 
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a director of class A of a Federal reserve bank as defined Claaa A dirrctor 
. ! of Federal reserve 
m the Federal Reserve Act from beincr an officer orb an k excepted o and 
director or both an officer and director in one member Private banker 
bank: And provided further That nothincr in this Actor officer, etc., of 

! b member bank, or 
shall prohibit any private banker or any officer director class A director 

! ! may serve, with 
or employee of any member bank or class A director of con•ent of Fed· era! Reaerve 
11 Federal reserve bank who shall first procure the consent Hoard, not more 

! than two other 
of the Federal Reserve Board which board is hereby au-banks, etc., where ' no oubotantlal 
ihorized, at its discretion, to grant, withhold, or revoke competition. 
such consent, from being an oflicer, director, or employee 
of not more than two other banks, banking associations, 
or trust companies, whether organized under the laws of 
the United States OP any State, if such other bank, bank-
ing association, or trust company is not in substantial 
competition with such banker or member bank. 

The consent of the Federal Reserve Board may be pro- ••cC:.':d"t,~;::;.~ 
cured before the person applying therefor has been P1.icant elected director. 
elected as a class A director of a Federal reserve bank or 
as n director of any member bank.10 

That from and after two years from the date of the Not to une two or more pres· 
approval of this Act no person at the same time shall be entJy or pr~vl· ou•IY compettJlll' 
a director in any two or more corporations any one ofcor.poratlon• it ! capttal, ourpluo. 
which has capital, surplus, and undivided profits aggre- ;r~fidto ~~:~~~~~~ 
gatincr more than $1 000 000 encra<J'ed in whole or in part more than u.­
. o ' ' 1 o t':l 000,000, and 
lU commerce oihe .. than banks bankincr associations elimination of 

! " ! "' l competition b:r 
trust companies and common carriers subJ' ect to the Act ·~•...,ment ~ould vtolate antttrust 
to regulate commerce approved February fourth, laws. 
eighteen hundred and eighty.seven, if such corporations 
are or shall have been theretofore, by virtue of their busi-
ness and location of operation, competitors, so that the 
elimination of competition by agreement between them 
Would constitute a violation of any of the provisions of 
any of the antitrust laws.11 The eligibility of a director d!:~r~1~!~~bllit7 
Under the foregoing provision shall be determined by the 
aggregate amount of the capital, surplus, and undivided 
Profits, exclusive of dividends declared but not paid to 
s~ockholders, at the end of the fiscal year of said corpora-
ti.on next preceding the election of directors, and when a 
d.Jrector has been elected in nccordance with the provi-
Sions of this Act it shall be lawful for him to continue as 
such for one year thereafter. 

P 
10 'rbe part of the section Immediately preceding beginning with, "Anti 

;ovtt~cd further, That nothln!;' In this Act" to this point, amendments 
~?e/'Y act May 15, 1916, ch. 120, and act May 26, 1920, ch. 206. 

Ill C~ or t~>xt of Shrrman Act, see footnote on pp. 1164-565. As enumerated 
ayton Act, see first paragraph thereof on p. 562. 
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST CO!\IPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-contd. 

tl El!gflbl
1
lityt· at 'Vhen any person elected or chosen as a director or 

me o ~ ec Jon 
or oeltction not officer or selected as an employee of any bank or other changed for one 
year. corporation subject to the provisions of this Act is eligible 

at the time of his election or selection to act for such bank 
or other corporation in such capacity his eligibility to act 
in such capacity shall not be affected and he shall not 
become or be deemed amenable to any of the provisions 
hereof by reason of any change in the affairs of such 
bank or other corporation from whatsoe\·er cause, 
whether specifically excepted by any of the provisions 
hereof or not, until the expiration of one year from the 
date of his election or employment. 

Sec. 9. WILLFUL MISAPPLICATION, El\ln'EZZLE.1\IE1-JT, 
ETC., OF MONEYS, FUNDS, ETC., OF COMMON CARRIEI~ 
A FELONY. 

SEC. 9. Every president, director, officer or manager of 
any firm, association or corporation engaged in com· 
merce as a common carrier, who embezzles, steals, abstracts 
or willfully misapplies, or willfully permits to be misap· 
plied, any of the moneys, funds, credits, securities, prop· 
erty or assets of such firm, association or corporation, 
arising or accruing from, or used in, such commerce, in 
whole or in part, or willfully or knowingly converts the 
same to his own use or to the use of another, shall be 
deemed guilty of a felony and upon conviction shall be 

Penalty, fine, fined not less than $500 or confined in the penitentiary or Imprisonment, 
or both. not less than one year nor more than ten years, or both, 

in the discretion of the court. 
lr.y 

1
pro•ocutet Prosecutions hereunder may be in the district court of In diatr ct cour 

of United
1 

staht ... the United States for the district wherein the offense may 
tor di•tr ct w ere 
ollenae commit· have been committed. 
1~urladlctlon of That nothing in this section shall be held to take away 
State court• not • · ] • • ]' t' f 1 f h 1 df'Cted. Their or 1mpa1r t 1e JUrisc JC JOn o t 1e courts o t e se,·era 
judlflllenta a bar c .1 } l } f d . d • to proaecutlon.-,tates unuer t 1e aws t 1ereo ; an a JU gment of conv1c· 
hereunder. • 'tt 1 t} • .1 } 1 f y twn or ncqm a on 1e mer1ts unuer t 1e aws o an 

State shall be a bar to any prosecution hereunder for the 
same act or acts, 
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'l'RACTS OF COMMON CARRIERS • 
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. SEc. 10. That after two years from the approval of De~Iinr• In """ 
l 

, ~urlt1es, etc., and 
t us Act no common carrier en O'U 1red in commerce shall contr~cts for C<?n· 

c o 11truct10n or rna1n• 
have any dealinO'S in securities supplies or other articlestenance,aggregat· 

1:'> ' lng more than 
of commerce or shall make or have any contracts for $5o,ooo.a year to ' be by b1d In use 
construction or maintenance of any kind to the amount director, etc ... of 

1 t common carr~er. 
Of more than $50 000 in the aO'O'reO'ate in any one year also director, etc., 

' ' I:'> I:'> 1:'> ' 'of other party or 
with another corporation firm partnership or association ~180 • suusta~tial ' ' mterest therem, 
when the said common carrier shall have upon its board 
of directors or as its president, manager or as its pur­
chasing or selling officer, or agent in the particular trans­
action, any person who is at the same time a director, 
manager, or purchasing or selling officer of, or who has 
any substantial interest in, such other corporation, firm, 
partnership or association, unless and except such pur­
chases shall be made from, or such dealings shall be with, 
the bidder whose bid is the most favorable to such com-co!~~~m~.~ond~~ 
mon carrier to be ascertained by comr)etitive biudin (1 reg~Jationl pre-' "' scnbed by Inter· 
Under reO'U}ations to be prescribed by rule Or otherwise by state C?mmerce ° CommiBSIOn, and 
the Interstate Commerce Commission. No bid shall be to show names and addresses ol 
received unless the name and address of the bidder or the bidder, olllcero, etc. 
names and addresses of the officers, directors and general 
managers thereof, if the bidder be a corporation, or of 
the members, if it be a partnership or firm, be given with 
the bid. 

A h h 11 d' tl ' d' tl d Pen a 1 t y for ny person W 0 S a , Irec y Or In tree y, 0 Or preventing or at· 
attem1)t to do anythin(l' to prevent anyone from bidding tempting to pr~ 

1:::> vent free and fair 
or shall do any act to })revent free and fair competition c'?m.petltion In b1ddmg, 
among the biuders or those desiring to bid shall be pun-
ished as prescribed in this section in the case of an officer 
or director. 

Every such common carrier havin(l' any such transac- carrier to. re-• o port trans.achon1 
tions or makinO' any such purchases shall within thirty hereunder to In· • o t e r 1 t a t e Cmn· 
Uays after makin(l' the same file with the Interstate Com-mHee Comml ... 

1:::> 1ian. 
lnerce Commission a full and detailed statement of the 
transaction showing the manner of the competitive bid­
ding, who were the bidders, and the names and addresses 
of the directors and officers of the corporations and the 
members of the firm or partnership bidding; and when-
ever the said commt'ssion sh&.ll after investi(l'ation or comm!8810~ to 

• , L-':1 report vwlahona 1 

hearin(l' have 'reason to believe that the law has been and its own ftnd· 
, o! · lng1 to Attorney 

~Iolated in and about the said purchases or transactions General. 
1: shall transmit all papers and documents and its own 
VIews or findings regarding the transaction to the 
Attorney General. 
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See. 10. LIMITATIONS UPON DEALINGS AND CON· 
TRACTS OF COMMON CARRIERS-Continued. 

f Mdii•d•tomeatcnor If any common carrier shall violate this section it shall or rPc r, e ., 
to knowingly v~te be fined not exceed in rr $25 000 · and every such director, for, direct, a1d, "' ' ' 
ete., In violation agent manarrer or officer thereof who shall have know-of tht. aeetlon. ' "' 

ingly voted for or directed the act constituting such vio-
lation or who shall have aided or abetted in such viola­
tion shall be deemed guilty of a misdemeanor and shall 

Penalty. b~ fined not exceeding $5,000, or confined in jail not ex­
ceeding one year, or both, in the discretion of the court . 

• J.~~.!:v:O ~=~ The effective date on and after which the provisions 
1• 

1821
• of section 10 of the Act entitled "An Act to supplement 

existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October fifteenth, 

E"c~'~'t •• to nineteen hundred and fourteen, shall become and be 
ClOrporationa or· ff • • h b d f d d d d J fi t gantzed atterJan.e ectlve IS ere y e erre an exten e to anuary rs , 
12

' ma. nineteen hundred and twenty-one: Provided, That such 
extension shall not apply in the case of any corporation 
organized after January twelfth, nineteen hundred and 
eighteen.12 

See. tt. JURISDICTION TO ENFORCE COMPLIANCE. 
C 0 M PLAINTS, FINDINGS, AND ORDERS. APPEALS. 
SERVICE ... 

,.!,n;:~~~f)0\~ SEc. 11. That authority to enforce compliance with 

fllcable vutedsections two three seven and eirrht of this Act by the per-
n- ' ' ,., 
Interotate Com- sons respectively subJ" ect thereto is hereby vested: in the merce Commla· 

•ton; Interstate Commerce Commission where applicable to 
Federa!ll .. erveCOmmon carriers, in the Federal Reserve noaru where ~;~-p-

Board; and plica hie to banks, banking associations and trust com-
Federal Trade • d • 1 F d 1 T .1 C • • h Commt ... ton. pames, an m t 1e e era raue omm1sston w ere ap· 

plicable to all other character of commerce, to be exer­
cised as follows: 

Commi•lon or 'Vhenever the commission or board vested with J"uris­
b o a r d to luue 
~mptatnt tt b ... diction thereof shall have reason to believe that any ltevea aoca. 2, 8, 
7, or 8 violated, person is violatinrr or has violated any of the provisions and ..,,.e urn~ n 
with notice of of sections two three seven and eight of this Act it shall lle&rlng on re- I I ' 
•t><>n<knt or de- issue and serve upon such person a complaint statinrr its fendant. "' 

charges in that respect, anu containing a notice of a hear· 
ing upon a day and at a place therein fixeu at least thirtY 
days after the service of said complaint. The person so 

u Abov~ pnrogrnpb, see. 501 ot the Transportation Act. Feb. 28, 192°· 
ch. 91, 41 Rtat. 456 at 409. 

u On provisions of the Shipping Donrd Act, PRckPra and Storkyards Aet. 
1921, and TranHportatlon Aet, limiting the scope of tbe Clnyton .Aet ID 
certain easea, aee footnote on p. 1163. 
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complained of shall have the right to appear at the place Reo~ondent to . have r1ght to ap· 
and time so fixed and show cause why an order shouldP••• and ahow 

b ~~ 

not e entered by the commission or board requiring such 
person to cease and desist from the violation of the law 
so charo-ed in said complaint .Any person may make ap- Interven.tion 

• 1:> • may be perm1tted 
phcation, and upon good cause shown may be allowed for rood cause. 

by the commission or board, to intervene and appear in 
said proceedincr by counsel or in person The testimony t T~allllcript ot • o • estlmony to be 
In any such proceeding shall be reduced to writing and filed. 
filed in the office of the commission or board. If upon 
such hearing the commission or board, as the case may be, 1 .!~o":""C:~,:",~'!: 
shall be of the opinion that any of the provisions of said ~~keo!.,~~::,r: ,r:_ 
sections have been or are beincr violated it shall make a r,ort atating lln.d· 

1:> ! ngo, and to II· 

report in writing in which it shall state its findings as to d~~ ~~dc!~~\';,'".i 
the facts and shall issue and cause to be served on such desist on respond· 

' eDt. 
P(:rson an order requiring such person to cease and desist 
from such violations, and diyest itself of the stock held 
or rid itself of the directors chosen contrary to the pro­
visions of sections seven and eight of this Act, if any 
there be, in the manner and within the time fixed by said 
order. Until a transcript of the record in such hearingbo~.;n~:;'o~o~~ 
shall have been filed in a circuit court of appeals of the i~~ '::"rd:-;t :,S~~~i 
United States as hereinafter provided the commission transcript of rec· 

! ' ord II led In Clr· 
or board may at any time, upon such notice and in such ~';!~.,court of Ap· 

manner as it shall deem proper, modify or set aside, in 
Whole or in part, any report or any order made or issued 
by it under this section. 
If such person fails or neglects to obey such order of ob!~,;:: ~~ df~ 

the commission or board while the same is in effect the o_rder, commia· 
, ) liOn or b 0 I r d 

(·ommission or board may apply to the circuit court of "'~Y apply toCir· ' cUJt Court of Ap· 
appeals of the United States within any circuit where peal• for enforce· 

l ment of Ita order, 
tl1e violation complained of was or is being committed or~r!~r~anacript 
Where such person resides or carries on business, for the 
?nforcement of its order, and shall certify and file with 
Its application a transcript of the entire record in the 
I>roceeding, including all the testimony taken and the 
report and order of the commission or board. Upon such no~~'!h~~~r':! 
filiniY of the application and transcript the court shall be arrved on re-

b opondent and to 

cause notice thereof to be served upon such person and ~n~e~ e d:':".!r .. ~ 
thereur>on shall have J"urisdiction of the proceeding and firming, modify. lng, or letting 
of the question determined therein, and shall have power ::~~~.~,1~!:! 
to make and enter upon the pleadings, testimony, and board. 

proceedings set forth in such transcript a decree affirm-
tng, modifying, or setting aside the order of the cornmi~-
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See. 11. JURISDICTION TO ENFORCE COMPLIANCE. 
C 0 1\1 PLAINTS, FINDINGS, AND ORDERS. APPEALS. 
SERVICE-Continued. 

Flndin_r• ofsion or board. The findings of the commission or board 
eommiluton or 
board conclusive as to the facts if supported by testimony, shall be con-if oupported by . . ' 
testimony. clus1ve. If either party shall apply to the court for leave 

In_troduction ~f to adduce additional evidence and shall show to the sat-additional ev1- ' 
dence moy be P"1~- isfaction of the court that such additional evidence is mitted on app l· 
cation, and show- material and that there were reasonable grounds for the 
ing of reaMonahle 
ground tor fnilure failure to adduce such evidence in the proceedinrr before to adduce there- b 

tofore. the commission or board, the court may order such addi-
tional evidence to be taken before the commission or 
board and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 

Commi••ion orseem proper The commission or board may modify its boord may make • 
new. or modified findinrrs as to the facts or make new findinrrs by reason ftndmgo by rea- t> ' o ' 
1011 thereof. of the additional evidence so taken, and it shall file such 

modified or new findings, which, if supported by testi­
mony, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of its original 

d Judgmebnlt t•ntod order, with the return of such additional evidence. The 
rcrf!'e su ec 

~evlc~ upon cer- J'udrrment and decree of the court shall be final except t10rar1, but other- .., , 
wise final. that the same shall be subject to review by the Supreme 

Court upon certiorari as provided in section two hundred 
and forty of the Judicial Code. 

Petition by re· Any party required by such order of the commission or 
•rondent to re- board to cease and desist from a violation char{l'ed may v I e w order to " b 

cease and dcsl•t. obtain a review of such order in said circuit court of ap-
peals by filing in the court a written petition praying that 
the order of the commission or board be set aside. A 

Tn be aerved on copy of such petition shall be forthwith served upon the 
~~':~~·~1 t:'i co~ commission or board, and thereupon the commission or 
t~mupon to ccr- board forthwith· shall certify and file in the court a t1fy and file tran-
ocrlpt of record transcrii)t of the record as hereinbefore provided UJ)On In the court. · , 

the filing of the transcript the court shall have the same 
Jurlodlction of • · d' t' t ffi t '.1 d'f h d f th Court of Appeals JUl'lS IC lOll o a Irm, se as1ue, or mo 1 y t e or er o e 

:~~n•• ~;·~~:commission or board as in the case of an application by 
~~d'~':n:::-i~:~.~ the commission or board for the enforcement of its order, 
or board'• find- d tl fi d' f th ' ' b d t th 1 11 1 1 aimllarly nn 1e n mgs o e comm1sswn or oar as o e 
conclusive. facts, if supported by testimony, shall in like manner be 

conclusive. 
Jurisdiction of The J'urisdiction of the circuit court of appeals of the Court of Appeail 

~xclusive. United States to enforce, set aside, or modify orders of 
the commission or board shall be exclusive. 
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Such proceedinfJ'S in the circuit court of appeals shall Proceedings to o have precedence 
be given precedence over other cases pendinrr therein and over other cases, ,., ' and to be expe· 
shall be in every way expedited. No order of the com- dited. 
mission 'Or board or the J'udrrment of the court to enforce I:iability under o antitrust acts not 
the same shall in any wise relieve or absolve any person affected. 
from any liability under the antitrust Acts.H 

Complaints orders and other proces.ses of the commis- Serv!ce of com-
' ' misa1on'aor 

sion or board under this section may be served by anv- b 0 .8 r d' 1 com· • plawts, ordera, 
one duly authorized by the commission or board either and other proe· 

' esses. 
(a) by delivering a copy thereof to the person to be Personal: or 
served, or to a member of the partnership to be served, 
or to the president, secretary, or other executive officer 
or a director of the corporation to be served· or (b) by At 0 ff Ice or ' p I a c e of bus!· 
leaving a copy thereof at the principal office or place ofness; or 
business of such person· or (c) by reO'isterinfJ' and mail- ~Y regi•tered 

' o o ma1l. 
ing a copy thereof addressed to such person at his princi-
pal office or place of business. The verified return by the Verified ret.um 

· of pPr:iOn acrvmg, 

Person so servin(J' said com11Iaint order or other process and return yost· 
o ' ' oHlce r e c e 1 p t , 

Sf:tting forth the manner of said service shall be proof proof of aervice. 
of the same, and the return post-office receipt for said 
complaint, order, or other process registered imd mailed 
as aforesaid shall be proof of the service of the same. 

Sec. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST 
LAWS. SERVICE OF PROCESS. 

SEc. 12. That any suit, action, or proceeding under the ~t~~~~~!~~~;dm~~ 
antitrust laws H UfJ'ainst a Corporation may be brOUO'ht p~oc~•• aerved.in ,.., "' dJstrJCt of winch 
not only in the J'udicial district whereof it is an inhabit-~ohrpob~ation an 1n a 1tant or 
ant, but also in any district wherein it may be found or wherever lt rna, be found. 
transacts business; and all process in such cas<'s may be 
sern~d in the district of which it is an inhabitant, or 
wherever it may be found. 

Sec.13. SUBPCENAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUST LAWS. 

SEc. 13. That in any suit, action, or proceeding brought 
by or on behalf of the United States subpcenas for wit­
nesses who are required to attend a court of the United 
States in any judicial district in any case, civil or crimi-

"For text of Sherman Act, see footr.ote on pp. 564-565. For Antlt!'ust 
Acta aat enuwerateu 1n Clayton Act, ace first parllJ:l'uph thereof on p. 662. 



578 ACTS ADMINISTERED BY THE COMMISSION. 

Sec. 13. SUBP<ENAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUST LAWS-Continued. 

»•dY. t":'"t lbntotnal, arisin!! under the antitrust laws 15 may run into any any 11 r•c , u ...... 
pumisaion °1other district· Provided That in civil cases no writ of trial court neces- • ' 
~ary i!' civil c~se.. subprona shall issue for witnesses livinrr out of the dis-
If w1tneso hves t:> 

out or district trict in which the court is held at a greater distance than and more than 
1oo miles distant. one hundred miles from the place of holding the same 

without the permission of the trial court being first had 
upon proper application and cause shown. 

Sec. U. VIOLATION BY CORPORATION OF PENAL 
PROVISIONS OF ANTITRUST LAWS. 

D e em e d aloo S Th h · h 11 • 1 that of lndividu- EC. 14. at w enever a corpora:bon s a vw ate any 
:!n~i~~~ors, om- of the penal provisions of the antitrust laws,15 such viola­

tion shall de deemed to be also that of the individual di­
rectors, officers, or agents of such corporation who shall 
have authorized, ordered, or done any of the acts consti-

A mllderneanor. . . h I • h • 1 · d h ' 1 tutmg m w o e or m part sue VIO atwn, an sue VIO a-
Penalty, t1 ution shall be deemed a misdemeanor, and upon conviction or imprisonment, , 

or bot.h. therefor of any such director, officer, or agent he shall be 
punished by a fine of not exceeding $5,000 or by impris­
onment for not exceeding one year, or by both, in the dis­
cretion of the court. 

Sec. 15. JURISDICTION OF UNITED STATES DISTRICT 
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF 
THIS ACT. 

SEc. 15. That the several district courts of the United 
States are hereby invested with jurisdiction to prevent 

01•trlct atto~- and restrain violations of this Act and it shall be the neya, under d1- ' 
:~uoll.,~!r~~to[~ duty of the several district attorneys of the United States, 
ln•titute proceed- in their respective districts under the direction of the 
I~L ' 

Proceedinr•Attorney General, to institute IH'Oceedings in equity to may be by WKY 

o_r petition tet- prevent and restrain such violations. Such proccedincrs 
tmr t o r t h the o 

-·etc. may be by way of petition setting forth the case and pray-
After due no- ing that such violation shall be enjoined or otherwise pro­

u,::e!io~r~ .. ~~hibited. When the parties complained of shall have been 
fnr. and detennl- duly notified of such petition the court shall proceed as nat1on u aoon u ' ' 
may be. soon as may be, to the hearing and determination of the 

Pendinc peti d d' I t't' d b f fi 1 d t 1 0 n 1111tltutl~ case; nn pen mg sue 1 pe 1 wn, an e ore na ecree, 
proceedinr Court the court may at any time make such temporary restrain­may make tem-
poraryd rrotraln- infr order or prohibition as shall be deemed J'ust in the lnr or er or pro- o 

hibition. premises. 1rht>never it shall appt>ar to the court before 
which any such proceeding may be pending that the ends 

11 For text ot Sh•rman Act, aee footnote on pp. MH-565. For An titru&t 
J.cu aa enumerated In Clayton .Act, see ll.rst pnrngrapb thereof on p. 662. 
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of justice require that other parties should be brought m~u~th:-1 ~!.':: 
before the court, the court may cause them to be sum- ties. 
moned whether they reside in the district in which the 
court is held or not, and subprenas to that end may be 
served in any district by the marshal thereof. 

Sec. 16. INJUNCTIVE RELIEF AGAINST THREATENED 
LOSS BY VIOLATION OF ANTITRUST LAWS. 

SEc. 16. That any person, firm, corporation, or associa- o P e
6
n to atny person, rm, e c., 

tion shall be entitled to sue for and have in]' uncti ve relief. 0t." samed ~nd!-
' 1ons an pnnct· 

in any court of the United States haviniJ" J'urisdiction pi•• •• oth~r ln-
o junctlve relief by 

over the parties a'"'ainst threatened loss or dama..,e by a court• of equity 
l "' o aga I not threat-

violation Of the antitrust }a \VS lG includiniY SeCtiOnS tWO en.ed conduct that 
' o ' w11l cause loiS or 

three, seven and eight of this Act, when and under the damage. 
same conditions and principles as injunctive relief against 
threatened cooduct that will cause loss or damage is 
granted by courts of equity, under the rules governing 
such proceedings, and upon the execution of proper bond Ju~:~i~::'~~~:J 11'!: 
against damages for an injunction improvidently granted h:,~du~on'd P:h'g!~ 
and a showing that the danger of irreparable loss or dam- lng. 
age is immediate, a preliminary injunction may issue: 
Provided, That nothing herein contained shall be con- staBut U

1 
n I ted 

tfft a one may 
strued to entitle any person firm corporation or associ- •.u• for ini•!nr-' ' ' trve rehef agarnst 
ation except the United States to brin.., suit in equity for common carrier 
. ' ' o subject to Ad to 
lllJ'unctive relief !J."ainst any common carrier subJ'ect to Relfulate Com-n meree. 
the provisions of the Act to regulate commerce approved 
February fourth, eighteen hundred and eighty-seven, in 
respect of any matter subject to the regulation, supervi­
sion., or other jurisdiction of the Interstate Commerce 
Commission. 

See. 17. PRELIMINARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS. 

SEc. 17. That no preliminary injunction shall be issued No preliminary • 
Without notice to the opposite party. ~':ft:::.W'.!. with-

No temporary restr:aining order shall be granted with- No temporary 
out notice to the opposite party unless it shall clearly t~t~~~~~nc~ o:r! 
a f 'fi f h b ffid . b I ahowin~: of tm-ppear rom specl c acts s own y ll l avlt or y t le mediate and ir-

Yerified bill that immediate and irreparable injury, loss,~~i~:!:le inJury 
or damage will result to the applicant before notice can 
be served and a hearing had thereon. Every such tern- Temporary re-
p .- · d l ll b ' d d · h l d t &training order, orary restrammg or er s 1a e m orse w1t t 1e a e to ohow date and 
and hour of issuance, shall be forthwith filed in the ~~~r~~f~~~~=ic~· 
clerk's office and entered of record, shall define the in-

•• F"r text of Sherman Act, see footnote on pp. 56-t-565. For Antltr•Jst 
Acts as enumerated ln ClaJton Act, aee flrat paragraph tbcreot on p. 562, 
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Sec. 17. PRELIMINARY INJUNCTIONS. TEMPORARY 
RESTRAINING ORDERS-continued. 

jury and state ·why it is irreparable and why the order 
was granted without notice, and shall by its terms expire 
within such time after entry, not to exceed ten days, as 
the court or judge may fix, unless within the time so fixed 
the order is extended for. a like period for good cause 
shown, and the reasons for such extension shall be entered 

If without no· of record. In case a temJ)Orary rcstrainin..., order shall 
Uce, le•uance of o 
preli~inary In· Le "ranted without notice in the continO'ency SlJecified, juuct10n to be b ,.., 

di•rol. srtd of "bait the matter of the issuance of a preliminary injunction 
rar 1ea posat e 
moment. shall be set down for a hearing at the earliest possible 

time and shall take precedence of all matters except older 
matters of the same character; and when the same comes 
np for hearing the party obtaining the temporary re­
straining order shall proceed with the application for a 
preliminary injunction, and if he does not do :;o the court 
shall dissoh·e the temporary restraining order. Upon 

Opposite p~rty two days' notice to the party obtainin" such temporary may move d1ROO· o 
Juti~n or modi· restrainin..., order the opposite party may apllear and 
!!calion on two '"' 
day•' notice. move the dissolution or modification of the order, and in 

that event the court or judge shall proc£>ecl to hear ami 
determine the motion as expeditiously as the ends of jus­
tice may require. 

dl 
~""1 • 2cnsdof Ju· Section two hundred and sixty-three of an Act entitled 

eta o e re-
pealed. "An Act to codify, revise, and amend the laws relating to 

the judiciary," approved March third, nineteen hundred 
and eleven, is hereby repealed. 

arr:C~~- 2os not Nothing in this section contained shall be deemed to 
alter, repeal, or amend section two hundred and sixty­
~;ix of an Act E>ntitled "An Act to codify, revise, and 
amend the laws relating to the judiciary," approYcd 
March third, nineteen hundred and eleven . 

Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY 
ORDER OF INJUNCTION WITHOUT GIVING SECURITY. 

,. 1 J;_~cTnt ::C.P~e Sr.c. 18. That, except as otherwise provided in section 
ot tht• act. 16 of this Act, no restraining order or interlocutory order 

of injunction shall issue, except upon the giving of secur­
ity by the applicant in such sum as the court or judge 
may deem proper, conditioni:'J upon the payment of such 
costs and damages as may be incurred or suffered by any 
})atty who may be found to have been wrongfully en­
joined or restrained thereby, 
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Sec. 19. ORDERS OF INJUNCTION OR RESTRAINING 
ORDERS-REQUIREI\IENTS. 

581 

,8Ec 1!>. That every order of in]'unction or restrainincr Must set forth 
• t'1 reasons, be 6pe· 

order shall set forth the reasons for the issuance of the ciftc, and describe 
acts to be re· 

same, shall be specific in terms, and shall describe in rea- strained. 

sonable detail, and not by reference to the bill of com-
plaint or other document, the act or acts sought to be 
restrained, and shall be binding only upon the parties to onB~:~ii~~ 10°8~ll, 
the suit their officers agents servants employees and their officers, ete. 

' ' ' ' . ' attorneys, or those in active concert or participating with 
them, and who shall, by personal service or otherwise, 
have received actual notice of the same. 

Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE· 
TWEEN AN •EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TERMS OR CONDITIONS OF El\tPLOYI\IENT. 

SEc. 20. That no restraining order or injunction shall 
be granted by any court of the United States, or a judge 
or the judges thereof, in any case between an employer 
and employees, or between employers and employees, or 
between employees, or between persons employed and 
p£'rsons seeking employment, involving, or growing out 
of, a dispute concerning terms or conditions of employ-
ntent, unless necessary to prevent irreparable injury to N

1 
ot to 111 u • 

• • un ess necessary 
property or to a 1)roperty 1'1 O'ht of the party malnn cr the to preven.t irrep· 

' t":> l c arable InJury 
application, for which injury their is no adequate remedy · 
at law and sucl1 property or property ri~rht must be Threatened 

l to property or prop• 
described with particularity in the api)lication which erty righh m';'•l 

l be d~scr1bed With 
Inust be in writing and sworn to by the applicant or by particularity. 

his agent or attorney. 
And no such restrainincr order or inJ"unction shall pro- Not to prohibit c any p.rson or pe1·· 

hibit any person or persons whether sincrly or in concert son~ rrom terml· 
l c l natmg any rei&· 

from terminatincr any relation of employment or from tion of employ-
~ ' m e n t , r«''m• 

~easincr to perform any work or labor or from recom- mendinl!" others ,.., l by p e a c e I u 1 

tnending, advising, or persuading others by peaceful ~~n• 80 to do, 

means so to do; or from attending nt any place where 
any such person or persons may lawfully be, for the pur- t 
pose of peacefully obtaining or comunicating informa-
tion, or from peacefully persuading any person to work 
or to abstain from working; or from ceasing to patronize 
or to employ any party to such dispute, or from recom-
mending, nc1vising, or persuading others by peaceful and 
lawful means so to do; or from paying or giving to, or 
Withholding from, any person engaged in such dispute, 

SS231"---26--VOL 7--3~ 
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Sec. 20. RESTRAINING ORDERS OR INJUNCTIONS BE­
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TER!\IS OR CONDITIONS OF EMPL0¥1\IENT-contd. 

any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and 
for lawful purposes; or from doing any act or thing 
which might lawfully be done in the absence of such dis-

In~~~ :;;~~~~ pute by any party thereto; nor shall any of the acts speci­
not to £~ c:on•id· fied in this paraO'ruph be considered or held to be viola-
•r~d vlolahoJIJI ol b 
an;,: law ot the tions of any law of the United States. 
UDI~ed Statea. 

Sec. 21. DISOBEDIENCE OF ANY LAWFUL WRIT, 
PROCESS, ETC., OF ANY UNITED STATES DISTRICT 
COURT, OR ANY DISTRICT OF COLU.l\IBIA COURT. 

SEc. 21. That any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or command 
of any district court of the United States or any court of 
the District of Columbia by doing any act or thing 
therein, or thereby forbidden to be done by him, if the 

• ~~~f!~o.~e -!,~act or thing so done by him be of such character as to con­
t~n"" ~nder laws stitute also a criminal offense under any statute of the 
ol Umt~d States 
:hich'co~~~tte~~ United States, or under the laws of any State in which 
p~r""n to b_~ pro- the act was committed, shall be proceeded a"ainst for his 
~d•d agamot as t:> 
h~r~inatter pro- said contempt as hereinafter provided 
Tided, • 

Sec. 22. RULE TO SHOW CAUSE OR ARREST. TRIAL. 
PENALTIES. 

SEc. 22. That whenever it shall be made to appear to 
any district court or judge thereof, or to any judge 
therein sitting, by the return of a proper officer on lawful 
process, or upon the affidavit of some credible person, or 
by information filed by any district attorney, that there 
i.~ reasonable ground to believe that any person has been 

ma~~u~rr~redf~ guilty of such contempt, the court or judge thereof, or 
;~or~o~·u~~.;;-~5 any judge therein sitting, may issue a rule requiring the 
~~:~~!J. not be said person so char~cd to show cause upon a day certain 

why he should not be punished therefor, which rule, to· 
gether with a copy of the affidavit or information, shall 
be served upon the person charged, with sufficient prompt­
ness to enable him to prepare for and make return to the 
order at the time fixed therein. If upon or by such re-

Trial!! alleged turn in the J"Ud"ment of the court, the alleO'ed contempt 
C!Ontempt not oul· ' n "' 
ftcientty purr~d br not sufficiently purged, a trial shall be directed at a 
~ r~u~ • 

time and place fixed by the court : Provided, however, 
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That if the accused bein(l' ·a natural person fail or refuse Failure or nat· 
' o ' ural peraon to 

to make return to the rule to show cause an attachment make return .. At· 
' tachment aganJSt 

may issue against his person to compel an answer, and in person. 

case of his continued failure or refusal, or if for any 
l'eason it be impracticable to dispose of the matter on the 
return day, he may be required to give reasonable bail 
for his attendance at the trial and his submission to the 
final judgment of the court. Where the accused is a body •• ::. b~~~ch'm':t 
corporate an c.ttachment for the sequestration of its for oequeotration 

' of Its propert7. 
property may be issued upon like refusal or failure to 
a11swer. 

In all cases within the purview of this Act such trial by T~~~rt ~~; u~~ 
may be by the court or upon demand of the accused by on demand.or ae-

' ' ' cused, by Jury, 
a jury; in which latter event the court may impanel a 
jury from the jurors then in attendance, or the court or 
the judge thereof ;n chambers may cause a sufficient num­
btr of jurors to be selected and summoned, as provided by 
law, to attend at the time and place of trial, at which time 
a jury shall be selected and impaneled as upon a trial for fo~la~ ~racu~ 
misdemeanor· and such trial shall conform as near as in criminal caoea 

' l prosecuted by In· 
may be to the practice in criminal cases prosecuted by dictment. or upon 
• ' information. 
lndictment or upon information. 

If the accused be found guilty, judgment shall be en-
tered accordin(l'ly, l)l'escribincr the rmnishment, either by Plena.lty, flnte c ~ or mpr1sonmen , 
fine or imprisonment, or both, in the discretion of the or both. 

court. Such fine shall be paid to the United States or to uJ:~3 s~:!~ !~ 
t~e c?mplainant or other party injured by the act ~on- ~~~~1j':r~~ i~~ 
stJtutmg the contempt, or may, where more than one 1s so!~::d· n!~u~i 
damaged, be divided or apportioned among them as the te:~:J 81~r:. ~ 
court may direct, but in no case shall the fine to ~e paid to exceed ' 1•000. 

t(\ the United States exceed, in case the accused is a 
11atural person, the sum of $1,000, npr shall such impris-
onment exceed the term of six months: Provided, That in 
any case the court or a J'ud(l'e thereof may for good cause Court or Judre 

~"> ' • may dlapenoe 
8hown by affidavit or proof taken in open court or before with rule and , ... 

' 1 u e attachment 
such judge and filed with the papers in the case, dispense for arrest. 

With the rule to show cause, and may issue an attachment 
ior the arrest of the person charged with contempt; in 
which event such person when arrested shall be brought Accuoed to be 

' ' brourht before 
before such court or a J'ud(l'e thereof without unnecessary Judge promptly ,.., and admitted to 
delay and shall be admitted to bail in a reasonable penalty b a i 1. Proceed· 

f 
l n r 1 th~reafter 

or his appearance to answer to the char(l'e or for trial for ume .. if rule 

J 
M had is&ued. 

t 1e contempt; and thereafter the proceedings shall be the 
same as provided herein in case the rule had issued in the 
first instance. 
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Sec. 23. EVIDENCE. APPEArs. 

beE~ir~~~~edm~~ S:Ec. 23. That the evidence taken upon the trial of any 
bill of exceptions. persons so accused may be preserved by bill of exceptions, 

Judgment re- and any J'udrrment of conviction may be reviewed upon viewable u p o n o 
writ of error. writ of error in all respects as now provided by law in 

criminal cases, and may be affirmed, reversed, or modified 
Grantlnr of · t' · U th t' f J 't writ to stJ exe- as JUS ICe may reqmre. pon e gran mg 0 SUC 1 Wfl 

cutton, an of error, execution of judgment shall be stayed, and the 
_,A~cused tob ~1• accused, if thereby sentenced to imprisonment, shall be aunutted to at • • , • 1 

odm1tted to ball m such reasonable sum as may be re-
quired by the court, or by any justice, or any judge of 
any district court of the United States or any court of 
the District of Columbia. 

Sec. 24. CASES OF CONTEMPT NOT SPECIFICALLY El\1-
ImACED IN SEC. 21 NOT AFFECTED. 

Committed In SEC. 24. That nothinrr herein contained shall be con-
or near presence o 
of court, or strued to relate to contempts committed in the presence 

In disobe<lience of the court or so near thereto as to obstruct the adminis-
or a n y lawful ' 
~rt!ulto/:~~~';,"~ tmtion of justice, nor to con tempts committed in dis-
~! U~it!:i ~:~:!~ Clbedience of any lawful writ, process, order, rule, decree, 

or command entered in any suit or action brought or 
And other caset prosecuted in the name of Or On behalf of the United not In sec. 21. ' ' 
Punl_shed _InStates, but the same, and all other cases of contempt not 

conformtty wtth 'fi II b d • } · • f h' pmailinll" usages spec! lCa y em race Wlt un sectiOn twenty-one 0 t IS 
at law and In A b · l d • f · J 1 equity. ct, may e pums 1e m con ormtty to t w usages at aw 

and in equity now prevailing. 

Sec. 25. PROCEEDINGS FOI~ CONTEl\IPT. Lll\IITATIONS. 

Must be lnstl· SEc. 25. That no proccedinrr for contempt shall be in-
tuted within one . d , 0 b · J • year. shtute agamst any person unless egun w1t nn one year 

Not a bar to from the date of the act complained of; nor shall any crhnlual pro•ecu· , . , . 
tion. such proceedmg be a bar to any cnmmal prosecutwn for 
P~ndlng pro· the same act or acts; but nothing herein contained shall 

ceedmra not af· ff . . . . 
~ected. a ect any proccedmgs m contempt pendmg at the time 

of the passage of this Act. 

Sec. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC., 
NOT TO IMP AIR REMAINDER OF ACT. 

SEc. 2G. If any clause, sentence, paragraph, or part of 
this Act shaH, for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, such judgment 

But to be con· shall not affect, impair, or invalidate the remainder fined to clause, fi , , . 
oentence, etc., dl· thereof, but shall be con ned Ill 1ts operatiOn to the clause, 
rectly Involved. • • d · 

sentence, paragraph, or part thereof d1rectly mvolve lU 

the controversy in which such judgment shall have been 
rendered. 

Approved, October 15, 1914. 
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[Approved Apr. 10, 1018.] 

[PunLro-No. 126-65TH CoNGRESs.] 

[II. n. 2316.] 

AN ACT To promote export trnde, and tor other purposea. 

Sec. 1. DEFINITIONS. 

685 

Be it enacted by tlw SeJULte and HouGe of Representa­
tives of tlw United States of America in Oongres as-· 
8(mbled, That the words "export trade" wherever used in "Export trade." 

this Act mean solely trade or commerce in goods, wares, 
or merchandise exported, or ip. the course of being ex-
ported from the United States or any Territory thereof 
to any foreign nation; but the words" export trade" shall 
not be deemed to include the production, manufacture, or 
selling for consumption or for resale, within the United 
States or any Territory thereof, of such goods, wares, or 
:merchandise, or any act in the course of such production, 
:manufacture, or selling for consumption or for resale. 

That the words "trade within the United States" t h·~ TrU'~ •t:~':i 
I d ' } ' A d States" w 1crever usc m t us ct mean tra e or commerce among · 

the several States or in any Territory of the United 
States, or in the District of Columbia, or between any 
such Territory and another, or between any such Terri-
tory or Territories and any State or States or the District 
of Columbia, or between the District of Columbia and any 
State or States. 

That the word "Association" wherever used in this "Association." 

Act means any corporation or combination, by contract 
or otherwise, of two or more persons, partnerships, or 
corporations. 

Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT 
MADE OR DON·E IN COURSE OF EXPORT TRADE-STATUS 
UNDER SHERMAN ANTITRUST LAW. 

S , . . , A•110clatlon not 
EC. 2. That nothm,.., contamed m the Act entitled "An lllelfal 11 organ· 

A 
0 , ized for and rn· 

ct to protect trade and commerce a,..,amst unlawful re- gaged In export 

t 
, o , trade aolely. 

s ramts and monopolies," approved July second, ~1ghteen 
hundred and ninety,2 shall be construed as declaring to 
he illegal an association entered into for the sole purpose 
of engaging in export trade and actually engaged solely in 

1 With the exception of a reference thereto In the case ot United 8tate1 
Y, United States Steel Corporation, 251 U, S. 417 at 453, and In E111 Partll 
fa mar, 2i 4 Fed. 160 at 171, this act appeara as yet neither to have beeu 
nvoJve(] In nor rcferr~d to In any reported case. 

1 For text ot Sherman A,ct, see footnote on pp. 1164-liG:I. 
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Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACI' 
MADE OR DONE IN COURSE OF EXPORT TRADE­
STATUS UNDER SHERMAN ANTITRUST LAW-continued. 

Nor agreement such export trade or an agreement made or act done in nor act, It not ' 
!~ad:es~i:"~r; t~! the course of export trade by such association, provided 
United Stateo, or such association a()"reement or act is not in restraint of of the e :a: p o r t ' b ! 

trad~ of any d~- trade within the United States and is not in restraint of meotJc compet,. ' 
tor, and the export trade of any domestic competitor of such as-

If such assocla· · t' • A d id d f the Th t h · t' tlon d 0 ea not·SOCla IOn. an prov e ur r, a sue associ a IOn 
artificially or in· does not either in the United States or elsewhere enter tentionally en· ' ' 
hance or deprel!l • t t d t d' • d prices of, or sub· lfl 0 any agreemen , Ull ers an mg, or conspiracy, Or 0 

atantially lessen &ny act which artificially or intentionally enhances or de-competition, or • 
restrain.trade in presses prices within the United States of commodities commodJties of 

elua exported. of the class exported by such association, or which sub-
stantially lessens competition within the United States 
or otherwise restrains trade therein. 

Sec. 3. ACQUISITION llY EXPORT TRADE CORPORATION 
OF STOCK OR CAPITAL OF OTHER CORPORATION. 

SEc. 3. That nothing contained in section seven of the 
Act entitled "An Act to supplement existing laws against 

CI
LatowtuiA utnd~r unlawful restraints and monopolies, and for other pur-ay n c un· 

leM eft'ect may he poses " approved October fifteenth nineteen hundred 
to restrain trade ' ' 
or aubstantiall,Y and fourteen 8 shall be construed to forbid the acquisi-
)t'OI!eD comcetJ. ! 

b~?t~d s~t~ .. 1 n tion or ownership by any corporation of the whole or any 
part of the stock or other capital of any corporation 
organized solely for the purpose of engaging in export 
trade, and actually engaged solely in such export trade, 
unless the effect of such acquisition or ownership may be 
to restrain trade or substantially lessen competition 
within the United States. 

Sec. 4. FEDERAL TRADE COMMISSION ACI' EXTENDED 
TO EXPORT TRADE COMPETITORS. 

S1-:c. 4. That the prohibition against "unfair methods 
of competition" and the remedies provided for enforcing 
said prohibition contained in the Act entitled "An Act to 
create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,'t approved September 
twenty-sixth, nineteen hundred and fourteen,• shall be 
construed as extending to unfair methods of competition 
used in export trade against competitors engaged in ex-

• See an.t6, p. 562 et IWQ. 
'See cznte, p. 1149 et ae~ 
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port trade, even though the acts constituting such unfair ac~ ... ~ ~v~h1o:!~ 
methods are done without the territorial J'urisdiction of d?n•.withou~ t~r­

r~tortal jurtodtc-
the United Sates tton of United . ~~ 

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA· 
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE TO 
COMPLY. DUTIES AND POWERS OF COMMISSION. 

SEc. 5. That every association now engaged solely in .. ~~~~tu!:.a~; 
export trade, within sixty days after the passage of this~.;;:~~~~.~ 
Act, and every association entered into hereafter which ~!'d. F c~~~f~ 
en O"arres solely in export trade within thirty days after aio'! •howlnr lo· 

I!> e> ' ' cat10n of oftlce1, 
its creation shall file with the Federal Trade Commis- names, and ad-

' dresses ol otncen, 
sion a verified written statement settin(J" forth the loca- ·~c., and aiiiO ar-

. o bcles ol tncorpo-
tion of its offices or places of business and the names and ration or cont~act 

ol auoclat1on, 
addresses of all its officers and of all its stockholders or etc. 

members, and if a corporation, a copy of its certificate. 
or articles of incorporation and by-laws, and if un­
incorporated, a copy of its articles or contract of 
association, and on the first day of January of each 
year thereafter it shall make a like statement of the 
location of its offices or places of business and the names 
and addresses of all its officers and of all its stockholders 
or members and of all amendments to and changes in its 
articles or certificate of incorporation or in its articles or 
contract of association. It shall also furnish to the com- 1n~~m'::rr~~\!1;! 
mission such information as the commission may require bor~anlzattton, 

UBt ness, e c. 
as to its organization, business, conduct, practices, man-
agement, and relation to other associations, corporations, 
partnerships, and individuals. Any association which 
shall fail so to do shall not have the benefit of the pro- Penaltlea, ton 

ol benefit ol Beet. 

visions of section two and section three of this Act, and 2 and a. and ane. 

it shall also forfeit to the United States the sum of $100 
for each and every day of the continuance of such failure, 
Which forfeiture shall be payable into the Treasury of the 
United States, and shall be recoverable in a civil suit in 
the name of the United States brought in the district 

.. where the association has its principal office, or in. any 
district in which it shall do business It shall be the District attor-• neya to proaecute 
duty of the various district attorneys, under the direction ~~~e~~~:•r1 or 
of the Attorney General of the United States, to prose-
cute for the recovery of the forfeiture. The costs and 
expenses of such prosecution shall be paid out of the ap­
propriation for the expenses of the courts of the United 
States. 
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Federal Trade 
Commluion to 

Sec. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA­
TIONS UNDER THIS ACT. PENALTIES FOR FAILURE 
TO COMPLY. DUTIES AND POW'ERS OF COMMISSION­
Continued. 

Whenever the Federal Trade Commission shall have 
lnv~atlgate r•·reason to believe that an association or any acrreement 
atramt of trade, o 
·~tiHcial or lnten- made or act done by such association is in restraint of 
.t1oual enhance-
~ent or ~•pres- trade within the United States or in restraint of the ex-
••on of pnces or 
aub•tantial Iesa- port trade of any domestic competitor of such association, 
enlng of compe-
t!tion by ••aocia- or that an association either in the United States or else­
bon. 

where has entered into any agreement, understanding, or 
conspiracy, or done any act which artificially or inten­
tionally enhances or depresses prices within the United 
States of commodities of the class exported by such asso­
ciation, or which substantially lessens competition within 

• the United States or otherwise restrains trade therein, it 
shall summon such. association, its officers, and agents to 
oppear before it, and thereafter conduct an investigation 

m~n•J re!~~:into the alleged violations of law. Upon investigation, 
:i~i;ti~~. caae .or if it shall conclude that the law has been violated, it may 

make to such association recommendations for the read-
justment of its business, in ot·der that it may thereafter 
maintain its organization and management and conduct its 

tn'i..o .~~·~e:o"~: business in accordance with law. If such association fails 
~~'1:~!i'~:n~r~to comply with the recommendations of the Federal Trade 
lfasiiOciattont~~:il• Commission said commission shall refer its findincrs and to comply w1th 1 .... 

recommrndation. recommendations to the Attorney General of the United 
States for such action thereon as he may deem proper. 

Commlulon For the purpose of enforcin" these IH'ovisions the Fed· a:lven aame pow- ..., 

eu •• ""''•' •·ed- eral Trade Commission shall have all the powers so far eral 1'ratle Com- , 

mllllion Act 80 as applicable given it in "An Art to create a Federal far aa applicable. ' 
Trade Commission, to define its powers and duties, and 
for other purposes." 6 

Approved, April 10, 1918. 

• Si!e ante, p. 1149 et aeq. • 
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APPENDIX II. 

DECISIONS OF THE COURTS IN CASES INSTITUTED AGAINST 
OR BY THE COMMISSION.1 

FOX FILl\1 CORPORATION v. FEDERAl~ TRADE 
COMl\1ISSION.2 

(Circuit Court of Appeals, Second Circuit. January 7, 1V24.) 

No. 121. 

1. CoMMEncE KEY No. 40 (1)-1\IANUFACTUnEa oF MoVING-PICTURE FILMS HELD 
ElNGAm:D IN "INTt:RSTATE COMMERCE," WITHIN THE FEDERAL TRADE CoM­
MISSION ACT. 

1\Innufacturer of moving-picture films, which shipped the films to Its 
·agencies In several states to be sold and leased to owners and operators 
of moving-picture then ters throughout the United Sta tel';, was engaged in 
"interstate commerce," within Act September 26, 1014 ( Comp. St. sees. 
8836a-S836k), empowering the Federal '.rrade Commis~ion to prevent per­
sons and corporations engnged in Interstate commerce from using unfnlr 
rnetho$ls of competition. 

2. TRADE-MARKS AND TRADE NAMER AND UNFAIR CoMPETITION KEY No. 80%, 
NEw, VoL. SA KEY-No. l3ERJEs-IfrNDINGS THAT 1\IovrNo-PrcTURE Fu.M 
PRODUCER USED UNFAIR 1\IJ.:THODR IN CONNECTION WITH THI:EE PICTURES 
IIEr.D TO SUPPORT 0RDEB TO DESIST. 

Federal Tt·ade Commis>~lon's findings thnt motion-pictme film producer 
reissued three old pictures under new titles as new photo plays, and ad­
vertised such plcturt•s ns new pictures not p1·eviou>~ly exhibited, and Induced 
the public to belle,·e them to be new pictures, held to support order to 
deH!st from rebsuing old pictures under new titles as new pictures, as 
unfair competition. 

3. TRADE-1\IARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 68-
0NE 1\IAY flE. ENGAGED l!'i "UNFAIR COMPETITION," 'WITHIN FEDF.RAL TRADE 
Acr, Tnot:cn GENERAL l'RACTICE Is NoT UNFAIR. 

Under Act SPptem ber 26, Hl14 ( Cornp. St. sees. 88~6u--883Gk), empowering 
the l<'erll.'rnl Trntle Commission to pre\·ent jlcrsons nnd corporations engaged 
In lnterstute commerce from using unfair methods of competition, the gen­
E'rnl practice ot the offender need not be unfair, since general practice may 
involve many methods, each conceived nnd to be applied for its particular 
desired result, but one net that constitutes nn unfair practice may ot itself 
he offensive to the act. 

4. TRADE-1\lAm<s AND TRADE NAMEs AXD UNFAIR Colii'ETITION KEY No. GS-­
l\loTION-PrcTur.E PRODUCER'S llEISSUANCE OF OLD FILMS UNDER NEW TITLES 
As NEw PrcTt:nEs IIELD "UNFAIR CoMPETITION." 

Issuance by prouucer of mo,·lng-victme films, engnged in competition with 
other corporations, persons, and partnerships similarly engaged, o! old pic­
tures under new titles as new pictures never before exhibited, held " un!alr 
competition," within Federal Trade Act (Comp. St. Sections 8836a-8836k). 

J 
1 

The Pl'rlod covt>rl'd coincides with tbat of tbls volume, namely, Nov. ~. 19!!3, to 
U!y 20, 19!!4. 
'll.eJ10rte4 In 20(} Fed. 3~3. 

589 
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5. TBAD.E-MARKS AND TRADE NaMEs AND UNFAIR CoMPETITION KEY No. 801h, 
NEw, VoL. SA_ KEY-No. SERIES-CORPORATION's AnANDONMENT oF UNFAIB 
METHODS DoEs NoT DEPRIVE CoMMISSION OF AlJTHOBITY To CoMMAND CoB· 
PORATION TO DESIST. 

The mere fact that a corporation which has engaged in unfair methods of 
competition has discontinued such methods and promises to follow a different 
practice does not deprive the Federal Trade Commission of authority under 
the Federal Trade Act (Comp. St. sees. 8836a-8S36k) to command the cor­
poration to desist from using such methods. 

6. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 80¥,., 
NEw, VoL. SA KEY-No. SERIES-EFFECT OF 0Rn•:R DIRECTING MoviNG PICTUliE 
FILM 1\IANUFACTURER TO DESIST FROM REISSUING OLD PICTURES UNDER NEW 
TITLES STATED. 

An order of the Federal Trade Commls!'ion commnnding a mnnuracturer 01 

moving-picture films to desist from reissuing old films under new titles, as 
new pictures, and from advertising 8uch pictures as pictures which have never 
bl'fore been exhibited, does not prohibit the remaking of a photoplay in which 
an entirely new cast is used or an entirely new production is made or where 
the original title is used, or reference made thereto in the advertising of the 
Illcture. • 

(The syllabus is taken from 20G Fed. 353} 

Petition to review the ordc.r of the Federal Trade Commission 
directing the petitioner to cease and desist from methods of unfair 
competition in tracle.1 This petition is by the Fox Film Corporation 
to revise such order. Order affirmed. 

Saul E. Hogers, of New York City, for petitic:mer. 
James M. Drinson, of Dutte, Mont., for respondent. 
Before Hough, Manton, and Mayer, Circuit Judges. 

1\IANTON, Circuit Judge: 
Under the authority of the Act of September 24, 1914 {38 Stat. L. 

717; Comp. Stat. 8836-a), the respondent filed a complaint against 
the petitioner, alleging that it was engaged in the production of 
photoplays and leased and sold its products to the owners and oper­
ators of moving-picture theatres throughout the United Stn.tes, 
granting the right to exhibit said photoplays to the public. It is 
admitted that the petitioner, in leasmg and selling to the exhibitors1 
maintains agencies at various cities in the several sta£cs of the United 
States. It makes positi\·e photoplays produced by it and packs the 
same in such manner as to be adapted for use in motion-picture 
projecting machines. These are called films, and the photoplays are 
lmown in the trade as releases. It ships to its agencies in several 
states from New York City. The petitioner is therefore enga~ed in 
interstate commerce. Binderup v. Pathe Exchange (Supreme Court, 
Nov.lV, 1023; 2G3 U.S. 291; G8 L. Ed. 114). 

The parties stipulated the facts, and they had been embodied in the 
findings of the commission. It is stipulated thn.t when a picture has 

1 8 F. T. C. 191, 

• 
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b.een run and generally exploited in the United States or in a con­
srderable portion of it and rt is again offered for exhibition at a later 
period it is commonly known as a reissue or revival. Thatl according 
to the accepted practice, usage, and custom of this industry, unless 
the original title of the picture is retained or the picture rs so de­
~cribed in the contract between the producer and the exhibitor and 
lD the advertising matter as a reissue or revival of a photoplay previ­
ously released, it·is understood by the exhibitor and the public that 
the photoplay to be furnished or screened is or will be a new picture; 
that is to say, a continuity not previously exhibited or exploited 
throughout any considerable portion of the United States. On De­
cember 18, 1916, the petitioner released a motion picture which was 
entitled" The Love Thief," and on May 28, 1917, it released a motion 
picture which was entitled "The Silent Lie," and on September 17; 
1917, it released a motion picture entitled "The Yankee Way.' 
These J?ictures were extensively exploited and exhibited throughout 
the Umted States. They were known at the time as feature pictures, 
being ordinary five-reel pictures designed for the principal part of an 
ordinary motion-picture theater program. It is stipulated that in 
the course of the season of 191!)-20 the petitioner reissued the old 
P~cture of " The Love Thief " as " The She Tiger"; reissued the old 
prcture of "The Silent Lie" and entitled it" Camille of the Yukon"; 
and reissued the old picture of "The Yankee Way" and entitled it 
"Sink or Swim." It furnished each of these three pictures so retitled 
to exhibitors in various states of the United States in connection 
w.ith leases providing for the petitioner's so-called program series of 
prctures. All other pictures furnished under such program contracts 
to exhibitors were new pictures. 

The petitioner furnished the exhibitors with bill posters and other 
matter for use in advertising the photoplays to the public. In no 
way did the petitioner disclose that the pictures so furnished or any 
bf them were reissues. The advertising matters furnished exhibitors 

Y. petitioner in connection with the picture "Sink or Swim " con­
spreuously displayed the legend "William Fox presents George 
~Valsh in 'Sink or Swim'"; and in connection with "The She Tiger" 
I~ conspicuously displayed the legend "The She Tiger from the 
'amous Novel The Love Thief by N. P. Niessen." The advertising 

Y
furnished exhibitors in connection with the picture "Camille of the 

ukon" displayed the legend "Dascd on Larry Evans' Alaskan 
Novel 'The Silent Lie."' Various exhibitor·s who received these 
three photoplays from the petitioner used this advertising matter to 
n~vel'ti~e the exhibition of the pictures without further disclosing to 
~ho public that they were old pictures. It was, in effect, stipulated 

at without further informatwn from the petitioner or its agents f!1at any or either of tho pictures were reissues, the exhibitors be­
. Ieve~ them new pictures ·and advertised them for exhibition with 
~~e hills and posters supplied by the petitioner, and in some instances 
t ey received complaints from patrons of their theaters who claimed 
0 have been misled into believing them new pictures. In effect, it 

wdns stipulated that in communities where pictures were received and 
a vertised patrons attended the exhibition under the belief that they 
Were new pictures. . 

The petitioner concedrs that it is engaged in competition with 
other pel'sons, partnerships, and corporations similarly engaged. 
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Through its agency, it enters into leases and contracts with el:• 
hibitors, agreeip.g to furnish the exhibitors over a fixed period, its 
current releases and gmnts the right to exhibitors to exhibit th~ 
same to the public for a stated number of performances. The presi­
dent of the petitioner, in effect, testified that it has never Leen the 
general practice or policy of the petitioner to exploit, sell or lease 
old pictures under new names or to reissue pictures under any names 
other than those of their original release. That the practice or policy 
of reissuing of old pictures under new names is obnoxious to him 
and to the motion-picture industry " and indefensible from any 
ethical or business standpoint; that of the multitude of motion pic­
tures or photoplays produced by respondent, he knows of no instance 
except thoso involved in this proceeding, in which respondent has 
reissued any old pictures under new names; that with respect to 
the above pictures, there was no attempt to mislead the exhibitors, 
or the public that said pictures were not reissues." The order to 
cease and desist provides-

" That the respondent, Fox Film Corporation, its agents, servants 
and emplo.Yecs, cease and desist from directly or indirectly adver­
tising, selling or leasing, or oll'ering to sell or lease, reissued motion­
})icture photoplays under titles other than those under which such 
photoplays were originally issued and exhibited, unless the former 
titles of such photoplays and the fact that they theretofore have 
Leon exhibited under such former titles, be clearly, definitely, dis­
tinctly, and unmistakably stated and set forth, both in the photo­
play Itself and in any and ull advertising matter used in connection 
therewith in letters and type equal in size and prominence to thoso 
used in displaying the new titles." 

While the findings of the Conm1ission embraced Lut three picturC3 
where the unfair methods were practiced, that is sufficient to sup­
port the order to desist. It is now well recognized that the act re­
fers specifically to unfair methods of competition. This does not 
mean tho g-eneral practice of the offender must Le unfair in com­
petition. General practice may involve many methods each con­
ceived and to Le applied for its particular desired result. One net 
that constitutes an unfnir practice may of itself be offensive to tho 
net. Congt·ess had in mind, in this legislation, the prevention of acts 
whic-h amount to unfair methods of competition, whatever their in­
ception.• (Federal T-rade Oomm. v. Gratz, 253 U.S. 421.) To meet 

• &>nntor Curnrnlna, cbnlrmnu of the committee whkh r~portell the lllll, said (Conlf. 
R~c.bvol. ril, p. 114~ri): 

" ntalr compl"tltlun mu•t uRunlly procPI"d to grPnt len,::tha anti be dl'struetlve of com· 
petition b~rore It can be •••lz••d and d••nouncl'd by the antl-trugt lnw. In other cases It 
muHt be IHHoclated with, coupiPd with, othPr vicious and unlnwtul practices In orMr 
to bring the (lt'r&<ln or the corpmatlun guilty ot the practice within the scope or tb: 
Antl-Truat Law. The purpol'l! or thiH hill In thl~ '"'<'lion, 1111d In othl'r t!I'CIIon!l whl<' 
I hope will be added tl) It, 114 to ~•·lze thn of!'!'ndl!r bl'Core hla ravagi'S have 1100e to the 
len~rth nPcPssary In order to bring him within thf' Jaw thnt we alrl'ft•IY hnve. 

"We knt>w little ot thPRe thln~o:• In l!WO. 'J'hl' I'Oillllll'rc<l ot the Unltl'd StatPB hal 
largely dt•VI'IOped In the lnat tw~nty-Hve yr&r9. The modern nwthod~ oC cnrrylng o~ 
huslness h11ve bt'en dlscovt>red and put Into opHatlon In the lnat qunrtt-r ot a centurY • 
and as we have gone on und,.r the Anti-Trust Law nnd nn•ler the decl•lons ot the courts 
In tht•lr e!l'ort to enCorcP that lnw, we have olHwrnd CHtaln fornut of lnduRtrlal acth·lt)' 
which ought to bP prohlt.lterl, v;ht>ther In and of thema••lvea they restruln trRrlc or colld 
merce or not. We have diNcovo·rt•d that their tf'nll••ncy Ia I'Vll; we have dtacovcrP 
that the end which b Inevitably reach<'!l through thl'se mrthotls I~ an end "·hl~h ~~ 
deatrul'tll'e of fair I'OIIllll!'rre bl'tWM>n the ~tot•·~. It Ia thP•e conHid<•rotlonH "·hlch. : 
rny Jud~:ment, huve made It wiRe, It not neceaHary, to auppl••mt>nt the Anti-Trust r.a 
by additional )Pglslntlon, n1.1t In antn.:onlam to thP Ant~-·rrnat I.aw, but In hnrm~n~ 
wltb the Anti·T1·nwt J.aw, to more f'!l't'{'tiV£>ly put Into the Industrial life of Amt>r c 
the principle ot the .~nti-Trust l.aw, which IM talr, rt>nsonahlP competition, lnd••pcndepce 
to the lndlvhlual, and dlsasaoclatlon among tbe corporatlon11 • • •." 
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this, the Anti-Trust Law was supplemented. To violate the Sher· 
man Act, it is necessary to find that the practice has grown to such 
proportions and strength that the business and practice is obnoxious 
a& a trust or monopoly and restrains trade. 

No better illustration may be exampled than the instant case of 
these three offenses or acts which are unfair restraints of trade and 
damage the competitor who sells to the exhibitors. The Federal 
Trade Act was intended to reach sneh unfair business methods when 
the Anti-Trust Law could not do so. The Commission may restrain 
an act which tends so unduly to hinder competition as to permit the 
~ct to be classed as an unfair method of competing. An act which 
mvolves such fraud in competition as to render it unfair, is an act 
within the condemnation of this statute. It is by stopping its use 
before it becomes a general practice that the elfeet of an unfair 
method in suppressing competition is destroyed and competitors 
protected. 

False and misleading advertising or representations concerning 
hosiery was held to be an unfair method of competition. (Winsted 
ll osier-y cww, 258 U. S. 483.) In that case a manufacturer's practice 
of selling underwear and other knit goods made partly of wool, was 
to label it "N atuml .1\Ierino," "Nat ural 'Vorsted" and "Nat ural 
Wool." This product was purchased by the consuming public in the 
retail trade as indicating pure wool fabrics. It misled part of the 
public into buying as ull wool garments, garments made largely of 
cotton, and aided and encouraged misrepresentation by unscruplous 
retailers and other salesmen. l t "as held to be an unfair method of 
competition as against manufacturers of like garments made of wool 
and wool and cotton who branded their products truthfully, and 
therefore should be suppressed under Sec. 5 of the Federal Trude 
Act. It was held further that such method of competition does not 
Lease to be so because competitors became a wa_re of it o_r ~ecat~se it 

ecomes so well known to the trade that retailers as dtstmglllshed 
from consumers are not deceived by it. 

Tho pictures in the instant case were presented in the advertising 
~utter and misrepresented by the petitioner to the exhibitors as new 
Ptctures when they were in fact old. The exhibitors in the trade had 
a right to expect that a new name described a new picture. The 
exhibitors were accordingly deceived. It had been the custom to 
entitle the Jihotoplay products truthfully. Fox's stipulated testi· 
lllony concedes tins. In Royal/Jaldng Powder Co. v. Federal Trade 
Oomm., 281 Fed. 71-t, the petitioner, due to the increased cost of 
bream of tartar, discontinued manufacturing its widely advertised 
rand of cream of tartar baking powder which had been on the 

!fiarket for sixty years, and began to manufacture a phosphate bak· 
ln~ powder and advertised it for sale at about one-half the former 
Prtce, under r,ractically the same trade name and put up in the same 
containers. !'his court held that the findin(' to the effect that this 
\\·a~ misleading to the public and unfair to other manufacturers 
sellmg cream of tartar baking J)owder, was justified and that false 
ll;nd misleading labeling and a vertising induced the public to be­
!hve that the phosphate baking powder it was manufacturing was 

e same as the more expensive cream of tartar baking powder \Vhich 
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it had formerly manufactured, was an unfair method of competition 
and could be prevented by the Trade Commission. 

The fact that the petitiOner has discontinued this misrepresenta­
tion and promises a business practice which will forbid the publish­
ing of false advertising in the future, does not deprive the Com­
mission of authority to command the company to desist from such 
advertising, for it is not obliged to assume that false representa­
tions or publications or advertising will not be resumed. ( Guarantv 
Vet. Co. v. Federal Tradt Comrn., 285 Fed. 8GO.) This record estab­
lishes that exhibitors were actually misled by the contracts and the 
advertising matter into the belief that the pictures purchased for 
exhibition were new pictures. The case, therefore, presents the in­
stance of a producer and distributor misrepresenting the quality of 
his goods in his contracts and in his advertising matter, misrepresent­
ing them so that the trade, apart from the public, was misled and 
deceived. In the reissuance of the old pictures under the new titles, 
without any intimation or notice concerning their origin or history, 
the petitioner was passing off one of its products for another of its 
products, that is to say, one of its old productions for a new produc­
tion. This order to desist will not prohibit the remaking of a photo­
play in which an entirely new cast IS used or an entirely new produc· 
tion is made, or where the original title is used or reference made 
thereto in the advertising of the ficture. There is no objection to 
the use of the former/hotoplay i the name be not changed and no 
deception be practice in its release to the exhibitors or its exhibi­
tion. 

The order of the Commission is affirmed . . 
FEDERAL TRADE COMMISSION v. RAYMOND BROS.­

CLARK C0.1 

(Supreme Court of the United States, January 7, 1924.) 

No.102. 

1. TBADE-1\IARKS AND TRADE NAMEs AND UNFAIR CoMPETITION KEY No. 6B­
RuusAL TO PURCHASE FROM 1\fANUFACTUBiilt, UNLESS SALES TO CoMPETITOR 

CEASE, NOT UNFAIR COMPETITION; "UNFAIR METHOD OF CoMPETITION." 

A wholeflaler's refusal to purchase further from a manufacturer, unless 
the manufacturer discontinued sales to a competitor, held not an "unfair 
method of competition," wlthln the Federal Trade Commission Act ( Corup. 
St. Sees. 8S3Ga-883Gk): no element of conspiracy being Involved. 

2. TRADE-1\IABKS AND TBADE NAMES AND UNFAIR CoMPETITION KEY No. cs­
.. UNFAIR METHOD OF COMPETITION" DEFINED. 

The words "unfair method of competition," as used In the Federal Trade 
Commission Act (Comp. St. Sees. 8836a-883Gk), are Inapplicable to prac· 
tlces not previously regarded as apposed to good morals, because charnc· 
terized by deception, bad faith, fraud, or oppression, or as against publiC 
policy, because of their dangerous tendency unduly to hinder competition or 
create monopoly. 

I 263 U. 8. 1)65, 
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3. TBADE·l\IARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 68-­
INDIVIDUAL RETAINS REASONABLE DISCRETION IN J3USINESS METHODS UNDER 

FEDERAL TRADE COMMISSION ACT. 

Under the Federal Trade Commission Act (Comp. St. Sections 8836a-
883Gk), the individual retains the right to exercise reasonable discretion in 
respect o! his own business methods. 

4. CoNsPIRACY KEY No. 24-AcT LAWFUL WHEN DoNE BY ONE MAY BEcom: 

• WRONGFUL WHEN DONE BY MANY ACTING TOGETHER. .. 
An act lawful when done by one may become wrongful when done by 

many acting In concert, taking on the form of a conspiracy, which may he 
prohibited, if the result be hurtful to the public, or to the Individual against 
whom the concerted action Is directed. 

(The syl1abus is taken from 44 Sup. Ct. Tiep. 1G2.) 

On Writ of Certiorari to the United States Circuit Court of Ap-
peals for the Eighth Circuit . 

.Mr. Adrien F. llusick, of Washington, D. C., for petitioner. 
Mr. Emmet Tinley, of Council llluffs, Iowa, for respondent. 

Mr. JusTICE SANFORD delivered the opinion of the Court. 
This writ brings up for review a decree of the Circuit Court of 

Appeals 2 which set aside an oruer of the Federal Trade Com­
mission requiring the Raymond Bros.-Clark Company to desist from 
a. method of competition held to be prohibited by the Trade Commis­
SIOn Act of September 26, 1914, c. 311, 38 Stat. 717. 

lly Section 5 of that Act "unfair methods of competition" in 
interstate commerce are declared unlawful, and the Commission is 
empowered and directed to prevent their use. 

The Commission,· in January, 1920, issued a complaint charging 
the Raymond Company with acts and practices the!urpose and ef­
fect of which was to cut off the supplies purchase by the llasket 
Stores Company, a competitor, from the T. A. Snider Preserve Com­
pany, stifle and prevent competition by the Stores Company, and in­
terfere with the right of the Stores Company and the Snider Com­
pany to deal freely with each other in interstate commerce. The 
Haymond Company answered, and evidence was taken. The Com­
mission made a report, stating its findings of fact and conclusions. 

The material facts shown by the findings are: The Raymond 
Company and the Stores Company are dealers in groceries, with 
their principal places of business and warehouses in Nebraska. They 
buy groceries in wholesale quantities from manufacturers in other 
States, which are shipped to their warehouses and resold to customers 
within and outside of Nebraska. Each does an annual business of 
approximately $2,500,000. The Raymond Company sells exclusively 
at wholesale. The Stores Company operates a cham of retail stores, 
but also sells at wholesale. In its wholesale trade, which constitutes 
about ten per cent of its total business, it is a competitor of the 
Raymond Company. The Snider Company is a manufacturer o.f 

1 280 Fed. 1129. Also reported ln 4 F. T. C. 625. 
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groceries, with its office in Illinois. In September, 1918, it sold 
groceries to the Raymond Company, the Stores Company, and other 
neighboring dealers. These groceries were shipped in interstate 
commerce in a "pool" car to the Raymond Company, for distribu­
tion among the several purchasers.3 The Raymond Company, upon 
thus learning of the sale to the Stores Company, delayed the de­
livery of its portion of the groceries, to the hindrance and obstruc­
tion of its business, and wrote to the Snider Company, protesting 
against the.sale direct to the Stores Company and asking for the 
allowance of the jobber's profit on such sale! Later, the Raymond 
Company declined to pay the Snider Company until this commission 
was allowed, and threatened to cease business with it and return all 
goods purchased from it then in stock, unless it allowed this com­
mission and discontinued direct sales to the Stores Company; and~ 
thereafter, an attempted settlement of the controversy having failed 
the Raymond Company ceased to purchase from the Snider 
Company. 

The conclusions of the Commission were: That the conduct of the 
Raymond Company tended to, and did, unduly hinder competition 
between the Stores Company and others similarly engaged m busi­
ness; that the purpose of the Raymond Company was r..lso to press 
the Snider Company to a selection of customers, in restraint of its 
trade, and to restrict the Stores Company in the purchase of com­
modities in competition with other buyers; and that the conduct of 
the Raymond Company tended to the accomplishment of thi3 purpose. 

The Commission thereupon adjudged that the method of competi­
tion in question was prohibited by the Act, and ordered the Raymond 
Com.Pany to desist from directly or indirectly hindering or pre­
ventm~ any person, firm, or corporation in or from the purchase of 
grocenes or like commodities direct from the manufacturers or pro­
ducers, in interstate commerce, or attempting so to do; hindering or 
preventing any manufacturer, producer, or dealer in groceries and 
like commodities in or from the selection of customers in interstate 
commerce, or attempting so to do; and influencing or attempting to 
influence any such manufacturer, producer, or dealer not to accept 
as a customer any firm or corporatiOn with which, in the exercise of 
a free judgment, he has, or may desire to have, such relationship. 

Upon a petition of the Raymond Company for review of this order, 
the Circuit Court of Appeals held that the findings of fact did not 
show an unfair method of competition by the Raymond Company as 
to the Stores Company or others similarly engaged in business. The 
court said: "There is no finding that petitioner combined with any 
other person or corporation for the pur:pose of affecting the trade of 
the Basket Stores Company, or others similarly engaged in business. 
So far as petitioner itself is concerned, it had the positive and lawful 
right to select any particular merchandise which it wished to :pur­
chase, and to select any person or cot·poration from whom it might 

• The facts that the Snider Company's oftlce Ia In Illinois and that It shlpp~d these 
groceries In lnt~rstate commerce are not atated In the findings, hut they otherwise 
apoPar In the record and are not dlsput~d. 

~It otherwise appeors from the record thot the ground of Its protest and claim wal 
Its uset·tlon t!lat the StoreiJ Company was "nothing but a retail store." 
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wish to make its purchase. The petitioner had the right to do this 
for any reason satisfactory to it or for no reason at all. It had a right 
to announce its reason without :ear of subjecting itself to liability 
of any kind. It also had the unquestioned right to discontinue deal­
h .. "! with any manufacturer, • . • for any reason satisfactory to 
itself or for no reason at all. Any incidental result which might 
occur by reason of petitioner exercising a lawful right cannot be 
charged against petitioner as an unfair method of competition." 
The decree setting aside the orde:- of the Commission was thereupon 
entered. 

vVe pass, without determination, the preliminary contentions of the 
Raymond Company, that the findings of the Commission are not 
supported by the testimony, in many respects,5 and that, as both the 
complaint and the findings of fad relate merely to a controversy be­
tween it and a single manufacturer, over a single shipment of mer­
chandise, the broad order of the Commission, commanding it to desist 
from all acts of like character with " the entire commercial world " is 
improvident, and can not be sustained.' 

The gravamen of the contention in behalf of the Commission is 
that the conduct of the Raymond Company, acting alone and not in 
combination with others, in threatening the withdrawal of patronage 
from the Snider Company if it continued to sell goods to the Stores 
Company, constituted an unfair method of competition, oppressive in 
its character, unlawful when tested by common law cnteria, and 
having a dangerous tendency unduly to hinder competition. 

The words "unfair method o£ competition," as used in the Act, 
"are clearly inapplicable to practices never heretofore regarded as 
opposed to good morals because characterized by deception, bad faith, 
fraud or oppression, or as against public policy because of their dan­
gerous tendency unduly to hinder competition or create monopoly." 
Federal Trade Oomm. v. Gratz, 253 U. S. 421, 427; Federal Trade 
Oomm. v. Beech-Nut Oo., 257 U. S. 441, 453. If real competition is 
to continue, the right of the individual to exercise reasonable dis­
cretion in respect of his own business methods, must be preserved. 
Federal1'rade Comm. v. Gratz, supra, page 42!>. 

The present case discloses no elements of monopoly or oppression. 
So far as appe1trs the Raymond Company has no dominant control 
of the grocery trade, and competition between it and the Stores 
Company is on equal terms. Nor do we find that the threatened 
withdrawal of its trade from the Snider Company was unlawful 

1 The Raymond Company insists that the tPstlmony shows, among othPr things, that 
It did not Intentionally d~lay the dellvPry of the groceries to the Stores Company; that 
the Stores Company Is not IU competitor In the wboleBnle business, but engaged In 
the retail business, Relllng ~ocerles to consumers lu competition with other retail 
dealPrs to whom tbe Haymond Company sPlls at wholesale; and that 1t did not threaten 
the Solder Company with the withdrawal of patronage If It continued to sell to the 
Stores Company, out merely expres~ed surprise at the change made by the Snider Com­
l•uny from Its former policy of selling only to wholesalPrs, and declared that it would 
not have made Its own furchasP& had It known of this change. 

• 'l'be Circuit Court o Appeals stated, In the outset of Its opinion, that, in any event, 
as the procePding related to the use of an unfair method of competition against the 
1-ltores Company, the order of the Commission, being •• as broad as the business world," 
WoUld have to ue modiHed If sustained in any pRrtlculnr. Se!' Federal TrodP. Cotnm. v. 
Gratz, 253 U. S. 421, and Weatern Svoar Refinill41 <:o. v. Trade Comm. (C. C. A.), 27a 
~'ed. 72:1, 732. 

t!8231 ° -26-VOL 7-- 39 
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at the common law, or had any dangerous tendency unduly to hinder 
competition. · 

It is the right, "long-recognized," of a trader engaged in an en­
tirely private business, " freely to exercise his own independent dis­
cretion as to the parties with whom he will deal." United States v. 
Colgate & Oo., 250 U. S. 300, 307. See also United States v. Freight 
Ass'n, 166 U. S. 200, 320; Dueber Watch-Case Co. v. II oward Watch 
Oo. (C. C. A.), 66 Fed. 637, 645; Great Atlantic Tea Co. v. Cream of 
Wheat Co. (U. U. A.), 227 Fed. 46, 48; Wholesale Grocers' Ass'n v. 
Trm}e Comm. (C. C. A.), 277 Fed. 657, 664; Mennen Co. v. Trade 
Comm. (C. C. A.), 288 Fed. 774, 780; Booth v. Burgess, ':"2 N.J. Eq. 
181, 190; and 2 Cooley on Torts, (3d ed.), 587. Thus a retail dealer 
"has the unquestioned right to stop dealing with a wholesaler for 
reasons satisfactory to himself." Eastern States Lumber Co. v. 
United States, 234 U. S. 600, 614; United States v. Colgate & Co., 
supra, page 307. He may lawfullv make a fixed rule of conduct not 
to buy frow a .producer or manufacturer who sells to consumers in 
competition with himself. Granada Lumber Co. v. Mississippi, 217 
U. S. 433, 440. Or he may stop dealing with a wh'olesaler wll() he 
thinks is acting unfairly in trying to undermine his trade. Eastern 
States Lu·mber Co. v. United States, supra, page 614; United States 
v. Colgate & Co.~ supra, 307. Likewise a wholesale dealer has the 
right to stop dealing with a manufacturer '' for reasons sufficient to 
himself." And he may do so because he thinks such manufacturer is 
undermining his trade by selling either to a competing wholesaler or 
to a retailer competing with his own customers. Such other whole­
saler or retailer has the reciprocal right to stop dealing with the 
manufacturer. This each may do, in the exercise of free com­
petition, leaving it to the manufacturer to determine which customer, 
m the exercise of his own judgment, he desires to retain. 

A different case would of course Le presented if the Raymond 
Company had combined and agreed with other wholesale dealers that 
none would trade with any manufacturer who sold to other whole­
sale dealers competing with themselves, or to retail dealers compet­
ing with their customers. An act lawful when done by one may be­
come wrongful when done by many acting in concert, taking on the 
form of a conspiracy which may be prohibited if the result be hurt­
ful to the public or to the individual against whom the concerted 
action is directed. Granada Lumber Co. v. Mississippi, supra, page 
440; Eastern States Lumber Oo. v. United States, supra, page 614. 
See also Binderup v. Pathe Exclwnge, 263 U.S. 291 (Nov. 19, 1923). 

·we conclude that the Raymond Company in threatening to with­
draw its trade from the Snider Company exercised its ]awful 
right, and that its conduct did not constitute an unfair method of 
competition within the meaning of the Act. The decree of the Cir­
cuit Court of Appeals is accordingly 

Affirmed. 
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FEDERAL TRADE COMMISSION v. AMERICAN 
TOBACCO CO! 

SAME v. P. LORILLARD CO., INC.1 

(Supreme Court of the United States. March 17, 1924.) 

NOS. 206, 207. 

1. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 80¥.z, 
NEw, VoL. SA KEY-No. SEnms--llESOLUTION oF SENATE DIRECTING TRADE 

COMMISSION TO l\IAKE INVESTIGATION 'VITHOUT llEFEitENCE TO ALLEGED 
VIOLATION OF LAW NoT CONSIDERED. 

A resolution of the Senate, di!·ectlng the Federal Trade Commission to 
Investigate and report the tobacco situation as to domestic and export trade, 
etc., but without reference to any alleged violation of antitrust acts ( Comp. 
St. sec. 88~0 et seCJ.), is not within the provisions of the act of September 
20, 1914, sec. 6 (Comp. St. sec. 883Gf), authorizing the commission, on direc­
tion ot the President or either House of Congress, to investigate and 
report the facts relative to any violation of the antitrust acts by any 
corporation, and hence such a resolution need not be considered on peti­
tions for mandamus to compel production of records for Inspection. 

2. SEARCHES AND SEIZUBES KEY No, 7-TRADE COMMISSION NoT EMPOWERED 
TO COMPEL COMPANIES TO PRODUCE ALL THEIR BOOKS AND PAPERS. 

The Federal Trade Commission, under act of September 2G, 1914, sec­
tions 6, 9 (Comp. St. sees. 883Gf, 883Gi), has no power to compel tobacco 
companies to produce all their books and papers, relevant or irrelevant, 
including those relating to Intrastate business, In order to disclose the 
possible existence of practices in violation of section 5 (Comp. St. sec. 
883Ge), In view of constitutional amendment 4, as the mere fact of carry­
Ing on commerce not confined within State lines, and of being organized as 
a corporation, uo not make men's affairs public, as those of a railroad 
<:ompany now may be. 

3. TRADE-MARKS AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 80Jh, 
NEW, VoL, SA KEY-NO. S'ERlES-DEMAND BY TRADE COMMISSION FOR PRo­

DUCTION OF TIF.CORDS MUST BE llEASON.ABLE, AXD SHOW THAT RECORDS ABE 
.MATERIAL. 

A ground must be laid for a demand of the Federal Trade Commission 
that ll private corporation produce certain records, and the demand must 
be reasonable, and some evidence of the materiality of the papers demanded 
must be produced before the corporation can be compelled to comply. 

(The syllabus is taken from 44 Sup. Ct. 33G.) 

In error to the District Court of the United States for the South­
ern District of New York. 

1 264 U. S. 208. Petition for rehearing denied June 9, 1924. 
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Mr. James A. Fowler, of Knoxville, Tenn., and the Attorney Gen­
eral, for plaintiff in error. 

l\fr. Junius Parker, of New York City, for defendant in error, 
American Tobacco Co. 

:Mr. William D. Guthrie, of New York City, for defendant in error, 
P. Lorillard Co. 

Mr. JUSTICE HoLl\IES delivered the opinion of the court. 
These are two petitions for writs of mandamus to the respective 

corporations respondent, manufacturers and sellers of tobacco, 
brought by the Federal Trade Commission under the act of Septem­
ber 26, un 4-, c. 311, section o, 38 Stat. 717,722, 'and in alleged pur­
suance of a resolution of the Senate passed on August 0, 1921. The 
purpose of the petitions is to require production of records, contracts, 
memoranda, and correspondence for inspection and making copies. 
They were denied by the district court ( 283 Fed. Rep. 999). The 
resolution directs the commission to investigate the tobacco situation 
as to domestic and export trade with particular reference to m·arket 
price to producers, etc. The act directs the commission to prevent 
the use of unfair methods of competition in commerce and provides 
for a complaint by the commission, a hearing and a report, with an 
order to desist if it deems the use of a prohibited method proved. 
The commission and the party concerned arc both given 'o. resort to 
the circuit court of appeals (section 5). By section 6 the commis­
sion shall ha vc power (a) to gather information concerning, and to 
investigate the business, conduct, practices, and m'anagement of any 
corporation engaged in commerce, except b'anks and common carriers, 
and its relation to other corporations and individuals; (b) to re­
quire reports and answers under oath to specific questions, furnish­
ing the commission such information as it may require on the above 
subjects; (c) upon the direction of the President or either house of 
Congress to investigate and report the facts as to 'alleged violation 
of the antitrust acts. By section 9 for the purposes of this act the 
commission shall at all reasonable times have access to, for the pur­
poses of examination, and the ri~ht to copy any documentary evi­
dence of any corporation being mvestigated or proceeded against, 
and shall have power to require by subpmna the attendance and tes­
timony of witnesses and the production of all such documentary evi­
dence relating to any matter under investigation. In case of dis­
obedience an order may be obtained from a district court. Upon 
application of the Attorney General the district courts are given 
jurisdiction to issue writs of mandamus to require compliance with 
the 'act or any order of the commission made in pursuance thereof. 
The petitions are filed under this clause and the question is whether 
orders of the commission to allow inspection and copies of the docu­
ments and correspondence referred to were authorized by the act. 

The petitions allege that complaints have been filed with the com­
mission charging the respondents severally with unfair competition 
by regulating the prices at which their commodities should be resold, 
set forth the Senate resolution, and the resolutions of the commission 
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to conduct an investigation under the authority of sections 5 and 6 
(a), and in pursuance of the Senate resolution, and for the further 
purpose of gathering and compiling information concerning the 
business, conduct and practices, etc., of each of the respondent com­
panies. There are the necessary formal allegations and a prayer 
that unless the accounts, books, records, documents, memoranda, 
contracts, papers, and correspondence of the respondents are imme­
diately submitted for inspection and examination and for the pur­
pose of making copies thereof, a mandamus issue requiring, in the 
case of the American Tobacco Company, the exhibition during busi­
ness hours when the commission's agent requests it, of all letters and 
telegrams received by the company from, or sent by it to all of its 
jobber customers, between .T anuary 1, 1921, to December 31, 1921, 
mclusive. In the case of the P. Lorillard Company the same require­
ment is made and also all letters, telegrams, or reports from or to 
its salesmen, or from or to all tobacco jobbers' or wholesale grocers' 
associations, all contracts or arrangements with such associations, 
and correspondence and agreements with a list of corporations 
named. 

The Senate resolution may be laid on one side as it is not based 
on any alleged violation of the antitrust acts, within the require­
ment of section 6 (d) of the act. United States v. Louisville & N aslL­
~'ille R. R. Co., 236 U. S. 318, 320. The complaints as to which the 
commission refused definite information to the respondents, and 
one at least of which we understand has been dismissed, also may be 
disregarded for the moment, since the commission claims an unlim­
ited right of access to the respondents' papers, with reference to 
the possible existence of practices in violation of section 5. 

The mere facts of carrying on a commerce not confined within 
State lines and of being organized as a corporation do not make 
men's affairs public, as those of a railroad company now may be. 
Smith v. Interstate Commerce Commission, 245 U.S. 33, 43. Anyone 
who respects the spirit as well as the letter of the fourth amend­
ment would be loath to believe that Congress intended to authorize 
one of its subordinate agencies to sweep all our traditions into the 
fire (Interstate Commerce Comm-ission v. Brimson, 154 U. S. 447, 
479) and to direct fishing expeditions into private papers on the 
possibility that they may disclose evidence of crime. We do not 
discuss the question whether it could do so if it tried, as nothing 
short of the most explicit language would induce us to attribute to 
Congress that intent. The interruption of business, the possible 
revelation of trade secr'ets, and the expense that compliance with the 
commission's wholesale demand would cause are the least considera­
tions. It is contrary to the first principles of justice to allow a 
~carch through all the respondents records, relevant or irrelevant, 
1n the hope that something will turn up. The unwillingness of this 
court to sustain such a claim is shown in Harriman v. Interstate 
f!ommerce Commission, 211 U.S. 407, and as to correspondence, even 
In the case of a common carrier, in United States v. Louisville & 
Nasht•ille R. R. Co., 23G U.S. 318, 335. The question is a different 
one where the State granting the charter gives Its commission power 
to inspect. 
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The right of access given by the statute is to documentary evi­
dence-not to all documents, but to such documents as are evidence. 
The analogies of the law do not allow the party wanting evidence to 
call for all documents in order to see if they do not contain it. Some 
ground must be shown for supposing that the documents called for 
do contain it. Formerly in equity the ground must be found in 
admissions in the answer. \Vigram, Discovery, 2d ed., Section 293. 
\Ve assume that the rule to be applied here is more liberal, but still 
a ground must be laid and the ground and the demand must be 
reasonable. Essgee Co. v. United States, 262 U. S. 147, 156, 157. 
A general subpoona in the form of these petitions would be bad. 
Some evidence of the materiality of the papers demanded must be 
produced. llale v.llenlcel, 201 U.S. 43, 77. In the State case relied 
on by the Government, the requirement was only to produce books 
nnd papers that were relevant to the inquiry. Co-nsolidated Render­
ing Co. v. Vermont, 207 U. S. 541. The form of the subpoona was 
not the question in Wheeler v. United States, 22G U.S. 478, 488. 

The demand was not only general, but extended to the records and 
correspondence concerning business done wholly within the State. 
This is made a distinct ground of objection. \Ye assume for present 
purposes that even some part of the presumably large mass of papers 
relating only to intrastate business may be so connected with charges 
of unfair competition in interstate matters as to be relevant. Staf­
ford v. lV allace, 258 U. S. 405, 520, 521. But that possibility docs 
not warrant a demand for the whole. "For all that appears the 
corporations would have been willing to produce such papers as 
they conceived to be relevant to the matter in hand. Sec Terminal 
Taxicab Co. v. District of Columbia, 241 U. S. 252, 25G. If their 
judgment upon that matter was not final, .at least some evidence 
must be offered to show that it was wrong. No such evidence is 
shown. 

\Ve have considered this case on the general claim of authority put 
forward by the commission. The argument for the Government 
attaches some force to the investigations and proceedings upon which 
the commission had entered. The investigations and complaints 
seem to have been only on hearsay or suspicion-but even if they 
were induced by substantial evidence under oath the rudimentary 
principles of justice that we have laid down would apply. We 
can not attribute to Congress an intent to defy the fourth amend­
ment or even to come so near to doing so as to raise a serious question 
of constitutional law. United States v. Delaware & lludson Oo., 
213 U.S. 3C6, 408; U.S. v. Jin Fuey 111 oy, 241 U. S. 394, 401. 

Judgments affirmed. 



NATIONAL BISCUIT CO. ET AL. V. FEDERAL TRADE COMMISSION, 603 

NATIONAL BISCUIT CO. v. FEDERAL TRADE COM­
MISSION.1 

LOOSE-WILES BISCillT CO. v. SAME. 

(Circuit Court of Appeals, Second Circuit. May 5, 1924.) 

No. 346. 

1. TRADE-MARKS .AND TRADE NAMES AND UNFAIR COMPETITION KEY No. 68-­
PERMITTING OWNER OF CHAIN STOitES TO POOL PURCHASER, AND ltEFUSING 
TO PERMIT OWNERS 01!' SINGLE STORES TO POOL PURCHASES, FOR COMPUTA· 
TION OF DISCOUNT, HELD F.Am COMPETITION. 

A sales policy of giving a graduated quantity discount to owner of chain 
stores on total purchases of all the stores of the chain, and refusing to 
allow owners of a single store to pool their purchases for purpose of com­
puting discount, held fair competition and not violative of Federal Trade 
Commission Act, Sec. fi ( Comp. St. sec. 883Ge) and Clayton Act, Sec. 2 
( Comp. St. Sec. 883Gb). 

2. TRADE-MARKS AND TRADE NAMEs .AND UNFAIR Co~rPETITION KEY No. 80%, 
NEW, YOL. SA KEY No. SEmEs-CoM~IISSION'S FIXDING 01!' FACTS SUPPORTED 
DY TF.STIMONY CoNCLUSIVE. 

A finding of l!'ederal Trade Commi~sion as to the facts, it ~;;upported by 
testimony, is conclusive on a review In the Circuit Court of Appeals. 

3 MoNOPOLIES KEY No. 12 (1)-SizE DoEs NOT CREATl!: Mo.NOPOLY. 

Size alone does not create a monopoly. 

4. TRADE-MARKS AND TnADE NAMEs .Asn UNFAIR CoMPETITION KEY No. 80%, 
NEw, VoL. SA KEY No. SERIEs-1\IEANING o~· PHRASE "UNFAIR METHODS 
CoMPETITION " HELD Fon CounTs. 

The meaning of the phrase "unfair methods of competition," within Fed­
eral Trade Commission Act, Sec. fi (Comp. St. sec. 883Ge), Is for the courts 
and not the Commis:;ion to determine as a matter of law, and this rule is 
not voided by stating as a finding of. fact what is a conclusion of law. 

5. MONOPOLIES KEY No. S-ExCLtJSION OF 0THF.US FROM OPPORTUNITY OF DOING 
nusrNEss IIELD MoNOPOLIZING. 

It is the exclusion of others from the opportunity of doing business that 
is regarded ns monopollzing. 

G. TnADE-lU.RKS AND TRADE NAMES .AND UNFAIR CoMPETITION KEY No. 68--UN­
F.AIR COMPETITION CHARACTERIZED BY FRAUD, DECEPTION, OR OPPRESSION. 

To be successful may increase or render insuperable the difficulties that 
rivals must face, but it does not constitute fraudulent or unfair methods, a!! 
methods of competition, to be condemned as unfair, should be characterized 
by fraud, deception, or oppression. 

(Syllabus taken from 299 Fed. 733.) 
1 Petition for wdt of certiorari denied IJy the Supreme Court on Oct. 20, 1924. 



()04 DECISIONS OF THE COURTS, 

Petitions to revise orders of the Federal Trade Commission. 
Separate petitions by the National Biscuit Company and the 

Loose-Wiles Biscuit Company against the Federal Trade Commis­
sion to have set aside orders of the Commission separately entered 
against both petitioners. Orders reversed. 

William C. Dreed, Charles A. Vilas, George E. Shaw, and Dava 
T. Ackerly for National Biscuit Co. 

,J. Frederick Eagle and Carroll G. Walter for Loose-Wil~s llis­
t nit Co. 

W. II. Fuller and I. E. Lambert for Federal Trade Commission. 
Defore Hough, Manton, and .1\fayer, Circuit Judges. 

:MANTON, Circuit Judge: 
These proceedings to review orders of the respondent were heard 

together and will be disposed of in one opinion. 
The complaints against the petitioners charge (a) violation of 

Section 5 of the Federal Trade Commission Act (38 Stat. 717); 
l b) violation of Section 2 of the Clayton Act (38 Stat. 730). The 
petitioners manufacture and sell to retail grocers crackers, biscuits, 
cakes, and other bakery products. They are perishable and therefore 
sold in small quantities at frequent inter,·als to insure freshness and 
quality. The petitioners h11.ve a business policy of allowing the fol­
lowing discounts: (a) customers whose purchases from the company 
in a calendar month are less than $15.00 pay list prices with no 
discounts; (b) customers whose purchases from the company in a 
calendar month aggregate $15.00 or more receive a quantity discount 
of 5 per cent; (c) customers whose purchases from the company in 
a calendar month aggregate $50.00 or more recei\·e a quantity dis­
count of 10 per cent; (d) customers whose purchases from the com­
pany in a calendar month aggregate $200 or more receive a quan­
tity discount of 15 per cent. For payment in cash a one per cent 
discount is given to all customers, and no customer under any cir­
cumstances receives any greater quantity discount than fifteen per 
cent. 

The orders entered against the petitioners were the same in form 
and directs them to cease and desist-

" 1. From discriminating in price between :purchasers operating 
separate units or retail grocery stores of cham systems and pur­
e' J.sers operating independent retail grocery stores of similar kind 
and character purchasing similar quantities of respondent's products, 
where such discrimination is not made on account of difference in 
the grade or quality of the commodity sold, nor for a due allowance 
in the difference in the cost of selling or transporting, nor in good 
faith to meet competition in the same or different communities. 

"2. From giving to pur(·hasers operating two or more separate 
units or retail grocery stores of chain systems a discount on the 
gross purchases of all the separate units or retail stores of such 
chain system, where the same or a similar 'discount on gross pur­
chases Is not allowed or given to associations or combinations of 
independent grocers operating retail grocery stores similar to the 
separate units or stores of such chain system.'' 
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A chain store referred to in this proceeding is regarded as a series 
of two or more retail stores owned by one person or corporation. 
The quantity discounts allowed to owners of chain stores are com­
puted upon the purchase of the owner of the chain for all his stores 
and quantity discounts computed at the same rates are allowed to 
the owner of a single iitore. In practice, the retailer owning one 
store must meet the competition of the branches of the chain stores 
whose owner because of the volume of his purchases for all his units 
or stores in the chain, obtains a greater discount than does the owner 
of the one store who does not use the same volume, and therefore 
does not buy in such quantities. The disad\·antage is sought to be 
corrected by respondent, by requiring the petitioners to (1) base 
chain store discounts upon the quantity delivered to each store, 
treating each branch of the chain as a separate purchaser or owner, 
or (2) to allow separate and indi \'idual purchasers or owners to 
pool their purchases for the purpose of computing discounts. It is 
found as a fact-

" That the respondent [National Biscuit Company] is the largest 
single producer of such bakery products in the United States; that 
the total value of respondent's products for the ;ear 1914 was ap­
proximately $4G,143,210; whereas the total Yalue o production in the 
biscuit and cracker industry in the United States for the same year 
was approximately $8!>,484,000. Figuring the same in percentages, 
the National Discuit Company, for the year 1914, had approximately 
5l.G per cent of the biscuit and cracker business in this country; that 
the value of respondent's products for the year 1919 was approxi­
mately $101,707,5!>7; whereas the total value of production m the 
biscuit and cracker industry in the United States for the same year 
was approximately $204,020,000. Figuring the same in percentages, 
the National Discuit Company, for the year 191!>, had approximately 
4!>.9 per cent of the biscuit and cracker business in this country; that 
the total value of respondent's products for the year 1!>21 was ap­
proximately $104,836,~55; whereas the total value of production m 
the biscuit and cracker industry in the United States for the same 
year was approximately $187,50!>,000. Figuring the same in per­
centages, the National Biscuit Company, for the year 1921, had ap­
proximately 55.7 per cent of the biscuit and cracker business in this 
country; that east of the Mississippi Uiver, for the year 1921, the 
National Biscuit Company had approximately G4.1 per cent of the 
biscuit and cracker business. 

"The repondent has, in the various States of the United States, 
~8 cracker bakeries and 8 br·ead bakeries, and has sales agents estab­
hshed in more than 192 different cities. Quoting from the testimony 
of Albert D. Bixler, respondent's general sales manager, 'They are 
from Portland, Maine, to Portland, Oregon, and from Duluth to 
New Orleans, scattered over all the country.' In 1!>21, the respond­
ent had approximately 248,487 customers. Nearly every grocer in 
G~eater New York handles respondent's products, and in the Dis­
trict of Columbia and the vicinity thereof, out of 2,000 grocers, every 
one of them carried National Biscuit Company's products. Similar 
conditions exist in many cities of the United States. 'Uneeda Bis­
cuit' is a cracker manu'factured and sold Ly respondent, and is the 
fastest selling cracker in the world." 

• 
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The Loose-Wiles Biscuit Company does about 15 per cent of the 
cracker and biscuit business in the United States. It is also found 
that the cracker and biscuit sales represent from one to three per­
cent of the grocers' total business. 

Error is assigned in the finding that the petitioners are engaged 
in interstate commerce: It is argued that tue transactions affected 
by the order of the Commission are solely between agencies of the 
petitioners and retail merchants located adjacent to other branches 
within a State and therefore the respondent was without jurisdic­
tion. The petitioners admitted in the answer filed, that th<ly were 
engaged in interstate commerce, as charged in paragraph 1 of the 
complaint. There is some evidence that biscuits and crackers which 
are manufactured in one state are shipped without that state and to 
another within the United States in competition with other firms and 
corporations similarly engaged. Since this conclusion of fact has 
some support in the evidence, we must regard it as bindin(J" upon 
us. Curtis Pub. Co. v. Federal Trade Commission, 2GO U.S. 568. 
1Ve do not, however, regard the existence of this interstate commerce 
as material to the present litigation. 

Section 5 of the Federal Trade Commission Act (38 Stat. 717) 
provides that unfair methods of competition in commerce are de­
clared unlawful and the Commission IS empowered to order a per­
son, partnership, or corporation to cease and desist from using such 
unfatr methods in commerce. The finding of the Commission as to 
the facts, if supported by testimony, is conclusive on the review in 
this court. The Supreme Court said as to the conclusiveness of 
the findings of the Commission in the Curtis Publi.sldng Company 
case, supra: 

"Manifestly, the court must inquire whether the Commission's 
findings of fact are supported by evidence. If so supported, they 
are conclusive. But as the statute grants jmisdiction to make and 
enter upon the pleadings, testimony, and proceedings, a decree 
affirming, modifying, or setting aside an order, the court must nlso 
have power to examine the whole record and ascertain for itself the 
issues presented and whether there arc material facts not reported 
by the Commission." 

Section 2 of the Clayton Act which is declared to be an act to 
supplement existing laws ag-ainst unlawful restraints and monopo­
lies and for other purposes ( 38 Stat. 730) provides: 

"SEc. 2. That It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either directly or in­
directly to discriminate in price between diJI'erent purchasers of 
commodities, which commodtties are sold for use, consumption, or 
resale within the United States or any Territory thereof or the 
District of Columbia or an;v insular possession or other place under 
the jurisdiction of the Umted States, where the effect of such dis­
crimination may be to substantially lessen competition or tend to 

• create a monopoly in any line of commerce; Provided, That noth­
ing herein contained shall pre?Jent discrimination in price between 
purchasers of commodities on account of difference in the grade, 
quality, or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transportation, 



NATIONAL BISCUIT CO, ET AL. V. FEDERAL TRADE COMMISSION. 607 

or discrimination in price in the same or different communities 
made in good faith to meet competition: And provided further, 
That nothing herein contained shall prevent persons engaged in 
selling goods, wares, or merchandise m commerce from selecting 
their own customers in bona fide transactions and not in restraint 
of trade." 

The gravamen of the ofl'ense or the unfair method is the grant· 
ing of discounts to purchasers of quantities as above referred to. 
The Commission does not find that the respondents have a monopoly 
nor that they intend by unlawful means to obtain one. It is not 
charged or found that the petitioners have an agreement or un­
derstanding of any kind as to the creation of a monopoly or, in­
deed, the maintenance of a sales policy for such a purpose. The 
law does not make mere size of business an offense or the existence 
of unexerted power an offense. It requires overt acts and trusts 
to its prohibitiOn of them and its power to repress or punish them. 
It does not compel competition nor require all that is possible. 
United States v. U. S. Steel Corp., 251 U. S. 417; United States v. 
United Shoe lllachinery Co., 247 U. S. 32. In the first case it was 
hdd to be lawful for a single corporation to control fifty per cent 
of the steel industry nnd in the latter, it was said to be lawful for 
!1 single corporation to control substantially all the shoe machinery 
Industry. Size alone does not create a monopoly. 

In many instances each branch of the chain stores is a distinct 
and separate purchaser; petitioners solicit and take orders and make 
~leliveries to each unit of the chain, and it is found that in some 
Instances the owner of but one store is in competition with a branch 
of a chain that handles no more of the companies' goods in a month 
than does the owner of but one store, and the unit of the chain 
store receives a discount. It is found that the cost of selling and 
delivery is the same. This is said to be the disadvantage in com­
peting with chain stores and the various owners have pooled their 
orders because they do not carry on a large enough business to 
obtain the discounts. nut the :petitioners refuse to grant the dis­
counts for such pooled or combmed orders, and it is found that-

".A.n undue advantage in competing with the owners operating 
but one retail store in the handling of respondent's [petitioner's) 
said products which practices have the capacity to and do tend to 
substantially lessen competition and create a monopoly in the re­
tail distribution of respondent's [petitioner's] products." 

And the Commission says that (1) they "are all to the prejudice 
of the public"; and (2) they "are all to the prejudice" "of said 
respondent's competitors." This court announced in Standard Oil 
Co. v. Federal Trade Commission, 273 Fed. 478, that-

"It may be admitted that one function of the Trade Commission is 
to discern and suppress such practices in their beginning; but a 
thing exists from its beginning, and it is not a conclusion of law 
from any facts here found that a system which at present is keenly 
~ompetitive, extremely advantageous to the public, and, in the opin­
Ion of a majority of the competent witnesses, economical, is at pres­
ent Wlfair to anyone or unfair because tending to monopoly. A 
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tendency is an inference from proven facts, and an inference from 
the facts as found by the Commission is a question of law for the 
Court." 

In Mennen Oo. v. Federal Tmde Oornrnission, 288 Fed. 774 (cer­
tiorari denied, 262 U. S. 759) a charge was made against the peti­
tioner which sold its products to wholesalers, retailers, and cooper­
ative corporations of retailers who practiced unfair methods of com­
petition m violation of the Trade Commission Act and of Section 
2 of the Clayton Act, in that they refused to grant to cooperative 
corporations of retailers or to retailers therein discounts as large as 
those granted wholesalers. One of the charges against the .Petitioner 
there was that the practice of varying discounts irrespective of the 
quantity and quality tended unduly to hinder competition between 
distributors of the respondent's products to retailers or directly to 
the consuming public. This court set aside the Commission's order 
and announced: 

"In this case, as in the Oratz case, the complaint contains no in­
timation that the Mennen Com~)any has any monopoly of the busi­
ness of manufacturing and sellmg toilet articles or that it has the 
ability or intent to acquire one. So far as appears the Mennen Com­
pany, acting independently, has undertaken to sell its own products 
m the ordinary course, without deception, misrepresentation, or op­
})ression, and at fair prices, to purchasers willing to take them upon 
terms openly announced. 

"In this case, as in the Gratz case nothing is alleged which would 
justify the conclusion that the public suffered injury or that com­
petitors had reasonable ground for complaint. The allegation that 
1ts practice of varying discounts tended unduly to hinder competi­
tion between distributors of respondent's products to retailers or di­
rectly to the consuming public is a pleader's conclusion. The acts 
complained of in this case are not those which have heretofore been 
regarded as 'opposed to good morals because characterized by de­
ception, bad faith, fraud, or oppression, or as against public policy be­
cause of their dangerous tendency unduly to hinder competition or 
create monopoly.' And ns said in the Gratz case: 'If real competi­
tion is to continue, the right of the individual to exercise reasonable 
discretion in respect of his own business methods must be pre­
served.'" 

Whatever may be the exact meaning of the phrase "unfair 
methods of competition," it is now settled that it is for the courts 
and not the commission to determine as a matter of law what is 
and what is not included in the phrase. This rule is not voided by 
stating as a finding of fact what is a mere conclusion of law. 
Federal Trade Comrni8slon v. Gratz, 253 U. S. 421; Standard Oil 
Oo. v. Federal Trade Comrni8sion, 273 Fed. 478; N. J. Asbesto.~ Oo. 
v. Federal Trade Oornrnission, 264 Fed. 509. It is very apparent 
that no cracker manufacturer could be prejudiced by the refusal 
of his largest riral to satisfy customers or prospective customers by 
granting the discounts desired. Such a refusal could only have the 
effect upon a competitor of driving the dissatisfied customer to it. 
In this regard, there is nothing to indicate that the public was in any 
way prejudiced by the discounts. There is no claim that the owners 
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of chain stores are not competing one with the other or with other 
retail grocers, including those who have pooled or combined for 
ordering purposes, and there being no allegation or suggestion of 
any agreement or understanding among manufacturers, it is evident 
that the public purchases its bakery products in an open competitive 
market as respects both manufacturer and distributor. The only 
pools or combinations are among the grocers who seek to combine for 
ordering purposes. The practice of giving discounts is permitted 
under Section 2 of the Clayton Act where it is provided "that 
nothing herein contained shall prevent discrimination in price be­
tween purchasers of commodities on account of differences in the 
grade, quality, or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transportation, 
or discrimination in price in the same or different communities made 
in good faith to meet competition." 

The holding below does not say that the size of the petitioner's 
business was attained or contributed to by unfair or unlawful 
methods or that it had any monopoly or control of the biscuit or 
cracker business, nor that It does mjure its competitors or restrain 

· trade among them. No conspiracy is alleged or proven. Indeed, 
the petitioner, the Loose-Wiles Co., has but fifteen per cent of the 
business. And there are many smaller cracker and biscuit manu­
facturers throughout the country. It is the exclusion of others from 
the opportunity of doing business that is regarded as monopolizing. 
Patterson v. United States, 222 Fed. 5DD. It has beerr said that size 
may increase trade and may benefit the consumer. United States 
v. Keystone lVatch Case Co., 218 Fed. 502. There is a finding that 
the petitioners have extensively aclvertiseJ and ha,·e created a great 
demand for their products throughout the United States, and now 
the Commission concludes that "in many localities the demand for 
such products is so great that it is impossible for a retail grocer to 
successfully conduct his business if he docs not handle respondent's 
products." 

Even though the manager of the branch store of a chain exercises 
the fullest discretion in determining what and how he will purchase 
from the company and that the salesmen and deliverymen of the 
company spend as much time and effort in the branch store of the 
r~tail grocer as in the store of the so-called independent or indi­
VIdual grocer, it cannot be said that the branch store of the chain 
retailer is a separate or different purchaser as intended by Section 2. 
It is undeniable that the manager of a branch of a chain store sys­
tem who may have the fullest individual authority in dealing with 
the salesmen or deliverymen of the petitioner, is nevertheless an em­
ployee or agent of the owner of the chain system and can not be re­
garded as a different purchaser; the inuebtedness is incurred by the 
~ompany, the payment is made by it and the goods are delivered to 
It. It may be that the cost of selling the chain is the same as the 
co~t of selling to the owner of but one store, but that does not sus­
tain the charge of price discrimination for there is no provision in 
the Clayton Act or elsewhere that the price to two different pur­
~hasers must be the same if it cost the seller a:; much to sell one as 
It does to the other. 
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The provision of Section 2 of the Act as to the difference in the 
cost of selling is- merely one of many separate and distinct permis­
sive exemptions in that section expressly declaring price determina­
tion to be lawful if within the particular exception. Equal OJ?por­
tunity is given to all, in the discount system of petitioners' busmess. 
The determining factor is the quantity consumed; there is no dis­
crimination among purchasers. All are supplied on equal terms ac­
cording to the quantity purchased. While the chain stores have 
grown in numbers, this record llemonstrates that there are thousands 
of retail grocers who are carrying on their business in one store. 
The discount plan was designed for the individual dealer as well as 
for the large chain store owner. It is the right of a merchant en­
gaged in private business freely to exercise his own independent dis­
cretion as to the parties with whom he will deal. Federal Trade 
Commission v. Raymond llros.-Olarlc Co., 280 Fed. 529, 6-! L. Ed. 
175; Great Atlantic & Pacific Tea Oo. v. 01·eam of Wlteat Oo., 22! 
Fed. 566. Tl1e only injury claimed as a result of the petitioners' acts 
comes after the retailer has the biscuits or crackers and is disposing 
of them at retail. Then it is said, one retailer has an undue advan­
tage over another of the same competing class. Dut we said in the • 
Mennen case: 

"This substitution in the final stages of the Clayton Dill of the 
clause to which we have referred plainly indieates the intent of Con­
gress to exclude from the operation of the Section (Section 2) mere 
competition among 'purchasers' from the 'seller' or 'person' who 
allowed or withheld the discount and to include therein only com­
petition between such 'seller' or 'person' and the latter's own com­
petitors." 

This section can have no application unless the unfair net sub­
stantially lessens competition or tends to create a. monopoly in any 
line of commerce. It was never intended by Congress that the 
Trade Commission would have the duty and power to judge what 
is too fast a paco for merchants to proceeJ in business and to 
compel them to slow up. To do so, would be to Ul'Stroy all com­
petition except that wluch is easy. Congress intended to eliminate 
all varietiPs of frandulPnt practices from business in interstate 
commerce. Sinclair Refining Oo. v. Federal Trade Oomm., 276 Fe~. 
G86. "The great purpose of both statutes was to advance the publtc 
interest by securing fair opportunity for the play of the contending 
forces ordinarily engemlPred Ly an honest desire for ~ain. And to 
this end it is essPntial that those who adventure their time, skill, 
and capital should have large freedom of action in the conduct of 
their own affairs," said the Supreme Court in Federal Trade Ootn· 
mission v. Sinclair Refining Oo., 261 U. S. 4G3. 

Effective competition requires that merchants have freedom of 
action in conducting their own affairs. To be successful may in· 
crease or render insuperable the diflicultics that rivals must face, but 
it does not constitute reprehensible or fraudulent methods. Fedrral 
Trade Commission v. Ourtia Pub. Oo., 2GO U.S. 5GS. The method of 
competition to Le condemned as unfair should Le characterized by 
fraud, de~eption, or oppression. Federal Trade Oomm. v. Ourti.~, 
supra; Federal Trade Cumm. v. Gratz, 2.J3 U. S. 421; N •• 1. Asbestos 
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Go. v. Federal Trade Gomm., 264 Fed. 511; Silver Go. v. Federal 
Trade Gmnm., 280 Fed. 983. 

In its complaint the Commission chal'gC'd that the practices were 
all to the prejudice of the public. It does not make any specific 
finding as to this. The practice of discounts is not an unfair method 
of competition under the statute unless it is prejudicial to the public. 
The intent of the act is the prew.ntion of injury to the general 
public and what forms the basis of the proceeding IS that it deceives 
the public or that it was unfair alike to the public and to the com­
petitors. Royal Ealdng Powder Go. v. Federal Trade Gomm., 281 
Feel. 744; N.J. Asbestos Go. v. Federal Tmde Gomm., 264 Fed. 510 • 

. 'Ve conclude that the sales policy of the petitioners as to their 
discount plan, as well as the refusal to sell cooperative or pooling 
buyers, is fair in all respects as to all its competitors and customers. 
~'his policy ob,·iously does not affect the public interest nor deprive 
It of anything it desires. It is a practice which is recognized by 
manufacturers of bakery products and is inoffensive to good business 
morals. It was error to direct the petitioners to sell to individual 
grocers who pooled their orders of purchase or who bought on a 
cooperative basis. 'Vhile a chain store owner may handle more 
crackers because of his ownership of more than one store, this is 
but the result of healthy competition. A manufacturer of biscuits 
ean not be expected to adopt a uniform policy that is appropriate 
to meet the small buyer nnd the large buyer. There is no discrimi­
nation between the large buyer such as the owner of a chain ~tore 
and the grocer owning but one store. 

There is evidC'nce in the record that many individual grocers do 
a large enough business to win the discount provided for under 
the petitionus' policies. A pool is organized merely to buy and 
not ior selling purposes. The manager of the pool, when it has a 
manager, merely buys as an agent or employee of the pool. He 
!1as no control over any of the various grocers in the pool. He 
Incurs no financial liability. Each member of the pool controls his 
own business and is liable for his own indebtedness. The case is 
di!I'erent where the sale is made direct to the manager of a chain 
unit. lly pooling purchases, the retail customers of the petitioners 
Woulu aii'ord no service in the sale of the petitioners' product to the 
consumers, beyond that which each furmshes individually, and it 
may be noted that the advertising of the large chain stores inures 
to the benefit of the petitioners' product's by creating a widespread 
nnu unifo1m demand for their products and consequently larger 
sales. 

For these reasons we regard the orders below entered against each 
of ~he petitioners as improvidently granted and the orders com­
plained of are reversed. 
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JOHN DENE & SONS, INC. v. FEDERAL TRADE COl1-
MISSION.1 

(Circuit Court of Appeals, Second Circuit. May 8, 1924.} 

.... 

1. TRADE-liiARKS AND TRADE NAMES AND UNFAIR CoMPETITION-KEY No. 80%, 
NEw, VoL. SA KEY-No. SERIES-COURT 1\IusT INQUIRE 'VHETHER TRADE 
COlllliUSSION'S FINDINGS SUPPORTED BY EVIDENCE. 

On petition to review order of Federal Trade Commission, court must In· 
quire whether Commission's findings of fact are supported by evidence. 

2. TKADE-1\IARI<S AND TRADE NAMES AND UNFAIR CoMPETIT!ON KEY No. 80%, 
NEw, Vor.. SA KF.Y-No. SERIEII-TESTIMONY, THOUGH LEGALLY INCOMPE­
TENT, 1\IA Y DE RECEIVED BY FEDERAL TRADE COMliiSSION, 

Evidence or testimony, even though legally Incompetent, if of kind that 
usually affects fair-mindel! men In conduct of their daily and more Important 
affairs, should be received and consiuered by Feueral Trade Commission, but 
it should be fairly done. 

3. TRADE-1\IARI\B AND TRAilE NAMES AND UNFAIR CoMPETITION KEY No. SO'h, 
NEW, VoL. SA KEY-NO. s~:RIES-PROCEEDING BY FEDERAL TRADE CoMMISSION 
1\IUST DE IN IN1'EitEST OF l'UBLIC. 

Under Federal Trade Commission Act, Seetloh 5 (Camp. St. sec. 883Ge), no 
complaint can issue from Feueral Trade Commission, unless person com­
plained of Is using unfair method of competition In commerce, and a pro­
ceeding by Commission In respect thereof would !Je "to the Interest of the 
public." 

4. TRADE-1\IABKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY No. 67-
PUBLIC IIAD No INTEREST IN l'noTECTING 1\!ISDRANUED PIIODUCT OF V A&YING 
COMPOSITION, 

The public had no Interest In production of nn antiseptic ot varying com· 
position and mlsbrnnded, In that the public was by Its label requested to use 
It for purposes for which It was medicnlly unfit, and Feueral Trade Com­
mission should not have granteu any rellet' to Its owner against untnlr com­
petition by another, unuer Felleral '!'rude Commission Act, Sec. 5 (Comp. St 
sec. 8S3Ge). 

(The syllabus is taken from 2!>9 Fed. 468.) 

Petition to review an order of the Federal Trade Commission made 
and entered December 27, 1922.2 Order reversed. 

I>etitioner (hereinafter culled Dene) is nnd was in 1918 engaged 
among other things in the manufacture and sale of hydrogen perox­
ide. 

At the same time one Proper was making nnd selling a compound 
to which he gave the trade name of Daxol. 

1 200 Feil. 468. retltlon tor rcbellrlng denleil May 26, 10!!4, 
•See 6 F. '1'. C. 3H. 
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Among the customers of Bene were certain store systems com­
monly known as chain stores, and the same chain stores or some 
of them had purchased some Daxol. 

In the autumn of 1918 Bene obtained a bottle purporting to con­
tain Daxol, and submitted it for analysis to a well-known independ­
ent laboratory in New York City. The result was not favorable 
to Daxol, and Bene communicated the same (in the language of the 
findings) "to the principal officers of * * * four large chain 
stores." In the month of December, petitioner submitted Daxol to 
another and different independent laboratory, and again the result 
of the analysis was not, to say the least, a favorable advertisement 
for Proper's compound. This analysis Bene sent (according to the 
findings) to one chain store manager, accompanied by a letter sub­
stantially advising the recipient to confirm the result of the analysis, 
and the comment of the letter, "by asking any chemist or doctor." 

In April, 1920, the Commission issued a complaint alleging that 
the analyses aforesaid and Bene's comment upon them " contained 
certain false and misleading statements and representations concern­
ing (Daxol); that among such false and misleading statements 
* "' * (is the representation that Daxol) contained lime, and that 
the use of (Daxol) on the human body would be attended with 
great danger." 

Bene ans,vered promptly, averring inter alia that the analysis was 
correct and that the label upon Daxol was " absolutely false, frau­
dulent, and misleading." 

Testimony on this issue was taken in September, 1921, and on 
December 27, 1922, findings were made to the effect: 

1st. As the result of the analyses circulated by Bene, the chain store 
systems known as Kresge, 1\IcCrory, Kress, and Woolworth withdrew 
from sale in their stores the preparation known as Daxol, and shortly 
thereafter ceased to purchase the same. 

2d. The analyses aforesaid and petitioner's comment thereon misled 
the customers of Proper into the belief that Daxol contained lime; 
that the use of the same on the human body would be attended with 
great danger, that Daxol was a weak solution and lost its effective­
ness in about seventy-two hours. 

3d. The truth of the matter is that Daxol contains either no lime, 
or lime in such small quantities as to Le entirely innocuous, and its use 
on the human body would not be attended with great danger, and that 
~axol is not a weak solution of bleaching powder and does not lose 
Its effectiveness in seventy-two hours. 

4th. That the statement of Bene concerning a competitive product, 
to wit, Daxol, that its use on the human body would be attended with 
great danger is false and that the statement of the analyses to the 

88231 °-26--VOL 7-40 
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effect that Daxol is n solution of calcium hypochlorite, commonly 
known as bleachi_ng powder, is misleading, deceptive, and constitutes 
a misrepresentation. 

Immediately on making these findings the order under review was 
entered. The order is as follows: 

"It is ordered, that the respondent, John Bene & Sons (Inc.), its 
officers, agents, representatives, and employees do cease and desist 
from directly or indirectly publishing, circulating, or causing to be 
published or circulated, any false, deceptive, or misleading statements 
of or concerning the product of a competitor, and particularly from 
publishing, circulating, or causing to be published or circulated, 
directly or indirectly, such statemeGis concerning the product Daxol 
manufactured by the Proper Antiseptic Laboratories of Cincinnati, 
Ohio, to wit: 

"That' This is a solution of calcium hypochlorite or as it is usually 
known, bleaching powder. It is our opinion that its use on the human 
body would be attended with great danger.' 

"That 'Daxol' is a very weak solution of bleaching powder and 
loses its efl'ect in about 72 hours." 

Petition for review followed. 
Frederick N. VanZandt, of New York City, for petitioner. 
W. A. Sweet, of New York City, and W. II. Fuller, of McAlester, 

Okla., for Federal Trade Commission. 
Defore Hough, Manton, and Mayer, Circuit Judges. 

Houau, Circuit Judge: 
Under the Curtis Puulisldng Oo. case, 2GO U. S., 568, we "must in­

quire whether the Commission's findings <;Jf fact are supported by 
evidence"; and this inquiry includes an ascertainment of what kind 
of evidence, or evidence so-called, the fact-findings rest upon. 

If by evidence is meant testimonial matter legally competent, 
relevant, pertinent, and material, this record tontains very little 
of that kind. 

It was plainly desirable, as Bene manufactured hydrogen peroxide, 
to compare Daxol with the other preparation, and on this point one 
Irene Kuhlman replied in answer to the question "'Vhat arc Daxol 
and peroxide used for," thus, "'Veil, not a serious wound of any 
kind; it is very injurious to a serious wound; for cuts, very small 
cuts, or bruises, or sore throat it was yery helpful, the same as 
could be considered as to peroxide." How competent this witncRs 
was to answer this question over due objection is perhaps suggested 
by the fact that her usual and regular occupation was that of run­
nmg a "beauty parlor." 

It also seemed appropriate to show that the business of the pro­
prietors of Daxol had been injured by what Bene had done and 
how such injury had arisen, and l\IiRs Kuhlman testified fudy on 
this point. Her qualifications for giving such testimony wet·e that 
on the 6th of January, 1020, she b~came connected with the corpora-
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tion that succeeded Proper in the manufacture of Daxol. At this 
time she became a stockholder to the extent of one share, and a 
director, and she also, in her own language, "operated the books of 
the Company." After thus qualifying she testified at length con­
cerning events that had occurred Ion:, before her connection with 
the concern. The scheme of her evidence may be judged from this 
question and answer : 

"Q. Do you remember when this trouble arose about this analy­
sis ?-A. I was not connected with the Company, but at the time 
they incorporated the whole case was explained, and I have all the 
r~pers concerning the case." 

She was permitted to testify not only as to correspondence ante­
dating her connection with Proper's successor but as to the contents 
of books which were never produced. This evidence related to sales 
made b~ Proper individually prior to the time when (again in the 
witness s language) he "sold out as an individual and changed it to 
a corporation." 

It was further necessary under the issue as framed, to prove the 
inaccuracy or falsity of the analyses made at Bene's request; and 
this was sought to be done by introducing the investigation of other 
chemists. Accordingly there was offered in evidence a report. on 
Daxol made in February, 1919, by the chemist of the Dairy and 
Food Department of the State of Ohio, one made by the Bureau 
of Chemistry of the United States Department of Agriculture in 
November, 1919, and one made in September, 1021, by Pitkin, Inc., 
of New York City. · 

Apparently no effort was made to identify or ascertain the origin 
of the substance submitted for analysis, further than that it was 
contained in a bottle labeled "Daxol." The inference is necessarily 
that the Commission regarded the content of any bottle labeled 
'· Daxol" as material to this issue, and it must also have been assumed 
that everything in a bottle labeled "Daxol" came from Proper. 
But. there was no identification of what was analyzed as being 
Proper's product. 

On the assumptions made, and without any evidence as to the age 
of the preparatiOn as analyzed, the inferences are irresistible either 
that the _preparation known as '' Daxol " was not stable or that its 
compositwn varied. 

!'he taking of opinion evidence extends over a field hitherto we 
tlunk unknown in legal investigation. One of the chemists who had 
analyzed the contents of a Daxol bottle at the request of Bene 
had said that its use "on the human body would Le attended with 
great danger." Whereupon another chemist was asked by the Com­
mission's attorney, whether he thought Daxol would be injurious 
when applied to the human body. Over objection he was permitted 
to testify on the ground that" 'Yell, it was a. chemist that made the 
s.tatement, that's the reason I think that he fthe witness] is quali­
fied." And examples of similar procedure might be multiplied. 

The questions sug~ested by the foregoing references, are whether 
the Commission, in 1ts investigations, is restricted to the taking of 
legally competent and relevant testimony. 1Ve incline to think 
that it is not by the statute, and having regard to the exigencies of 
administmtive 'law, that it should not be so restricted. 
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'Ve are of opinion that evidence or testimony, even though legally 
incompetent, if o£ the kind that usually affects fair-minded men in 
the conduct of their daily and more Important affairs, should be 
received and considered; but it should be fairly done. The Trade 
Commission, like many other modern administrative legal experi­
ments, is called upon simultaneously to enact the roles of complam· 
ant, jury, judge, and counsel. This multiple impersonation is uifli­
cult, and the maintenance of fairness perhaps not easy, but we re· 
gard the methods pursued in showing Proper's diminution in sales 
as lacking in every evidential or testimonial element of value; and 
opposed to that sense of fairness which is almost instinctive. 

We note that no finding of fact was made by the Commission to 
t.he effect that Proper's sales of Daxol in the aggregate diminished. 
But a finding was made ut supra that four chain store systems ex­
cluded Daxol from their counters. 

As to this finding the record contains no evidence whatever justi­
£yin0' any reference to the 'Voolworth Co. The agent of Kresge 
testified plainly that Daxol did not sell and that that was the rea­
son "we discontinued carrying it.~' The buyer for McCrory de­
clared that the chemical analysis would have had no effect on him 
if there had been a large trade in Daxol, and averred that the rea· 
son why he did not continue buying it was because the demand 
slackened. The witness produced from the Kress Company was the 
only support of the Commission's substantial averment, namely that 
these particular four chain stores droppcu Daxol as the result of 
Bene's activities. 

'Ve can not think that such testimony as this affords a foundation 
either legal or reasonable for the finding first above summarized. 

Having pointeu out the infirmity of what was introunced as evi­
dence, we shall not pause to inquire as to whether the order could be 
justified on all that is left of any probative value, to wit, the state­
ment on behalf of the Kress Company, the various analyses, and the 
admissions of the petitioner herem. For thero is a much more lm· 
portant question presented by this record. 

This proceeding has nothing to do with the various antitrust acts; 
the only statute invoked is Section 5 of the act creating the Com· 
mission (38 Stat., 717, 724:). 

Under this statute there are two points that must be made to ap· 
pear before any complaint can issue: 

1st. That the person complained of "is using any unfair method 
of competition in commerce"; and 

2d. That a procecuing by the Commission in respect thereof would 
be "to the interest of the public." 2 

It would seem elementary that whatever is necessary to justify 
a proceeding by the Commission must be proved in that proceeding 
by said Commission. Doth these points are duly alleged in the 
complaint herein, but no finding has been made to the effect that 
the proceeding has been justified as being in the interest of the 

pubhc. bl' · · b · 1 1 · d' f l · That the J;U 1c mterest IS to e consH ercc m procec mgs o t us 
kind is mnmfest from all the reports. But it is sufficient to cite the 
Winsted llosiery Ca8e, 258 U. S., 483. The Court said (page 493), 

1 SPe a discussion of this point by DPnldon. J., In Silver v. F. T. C., 280 Fed. 085. 
(Aldo reported In 6 F. T. C. 559 at pp. fill(} et spq,) 

• 
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"The facts show that it is to the interest of the public that a pro­
ceeding to stop the practice be brought * * * When misbranded 
goods attract customers by means of the fraud which they perpe­
trate, trade is diverted from the producer of truthfully marked 
goods." The decision cited rests flatly on the proposition that the 
goods there complained of were misbranded and therefore afforded 
an unfair method of competition with goods properly branded. 
Dut what the Court said concerning the goods advertised under a 
~a~e deemed to contain improper and indeed fraudulent implications 
Is JUst as applicable to goods sought to be protected and the sale 
th_ereof advanced through a proceeding by the Federal Trade Com­
Imssion, but for the benefit and advantage primarily of a complain­
ant; in this case a single person, the manufacturer of Daxol. 

.The real meaning of this litigation is perfectly shown by the 
~1tness Kuhlman, who after testifying that sales of Daxol had prac­
hcalll ceased at the time she testified, volunteered the statement 
that 'the concerns to whom we have been selling this product have 
had no faith up to this time because of the analysis that has been 
forwarded to the different companies. If the decision is in our 
favor we may be able to reinstate their faith in the product." An 
objection by petitioner to this declaration was overruled, and the 
statement stands as a peculiarly frank exposition of the nature and 
purpose of the proceeding. We shall therefore consider, in the 
!lbsence of any finding on the subject, whether it is true as alleged 
In the answer that what is imparted to the public by the label on the 
Daxol container is "false, fraudulent, and misleading." 

The label on a Daxol bottle declares that it is a "new American 
antiseptic, stronger than peroxide." It is said to represent "the 
highest chemical skill in producing a most potent antiseptic similar 
to the one in use at hospitals, at the European fronts, and recognized 
to be the greatest medical discovery of the age." In a special note 
the public is recommendeu " To obtain the best results use Daxol as 
often as possible." 

The directions for using this " potent antiseptic " are in part as 
follows: "For cuts, open wounds, and ulcers, moisten thoroughly 

· on lint or cotton and apply freely. For sore throat gargle every half 
hour. For abscesses and boils apply freely by moistening cotton. 
For sore and inflame<.! eyes mix one teaspoonful to two tablespoons 
Warm water anu bathe eve." And there are other directions of a 
similar nature too lon(r to quote. 

Of the five analyseso offered in evidence all but one report lime as 
~resent in varyiniY proportions, and the one that does not mention 
h~e does not pret~nd to be fully quantitative. This a~alys}s J?Ut in 
ev1de!lce by the Commission concludes thus: "Produc~ ~s prmcipally 
chlorme water of a stren!!th of O.OG per cent. As n. d1smfectant free 
chlor_ine is only equal to "'hydrogen peroxide, so to be as strong th~s 
solutwn should be 3 per cent. Misbranded. Statement on label IS 
false." 

So far as chlorine is concerned, the proportions of that chemical 
found in the samples submitted vary enormously, viz, from 0.11 
:per cent to 0.058 per cent· while as for calcium hypochlorite (bleach­
Ing powder) it is present in a majority of the specimens submitted. 
The recorJ contams no attack upon th~ "'cGuracy of the several 
analyses, 
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It follows necessarily that we have here a compound either chemi­
cally unstable, which is a point no chemist testified upon, or varying 
in composition, which is a point any layman can ascertain and under­
stand from the evidence herein. 

Finally the record contains no contradiction of the evidence given 
from a highly qualified physician and surgeon who testified from all 
the analyses, and his own experience with disinfectants and nnti­
septics. This uncontradicted and unimpeached witness went through 
the label from which we have quoted above and pointed out that 
most of the purposes for which the proprietor so highly recom­
mended Daxol meant the free application of this solution to mucous 
membrane both healthy and diseased. He gave it as his professional 
opinion that such applications of Daxol would invariably produce 
"an irritating caustic effect"; and he heartily agreed with the Ohio 
Food Department that Daxol was a misbranded article. 

From this evidence we deduce as findings of fact: 
1st. Daxol is a product of varying composition and misbranded 

in that the public Is by its label requested to use it for purposes for 
which it is medically unfit. 

2d. The public has no interest in the protection of such an article. 
As a conclusion of law we hold that there being no proof of a pub­

lic interest herein, or of its being to the interest of the public that 
this proceeding should have been begun or the order complained of 
made, said order must be reversed; and it is reversed accordingly. 

ALUMINUM CO. OF Al\IERICA v. FEDERAL TRADE COl\I-
1\IISSION. 

(Circuit Court of Appeals, Third Circuit. June 24, 1024.) 

No. 2721. 

1. :MoNOl'OUES KEY No. 24 (2)-I~viDF.NCE IIELD NoT To Snow CREATION oF 

FRAUDULENT lNDEllTIWNESS IN ORDER TO ACQUIRE ASSETS 01!' ANOTHER 

CoMPANY. 

On application by Fetleral Trade Commission ror motllficatlon or a decree 
affirming Commission's order requiring A. Co. to divest itself ol its stock 
in n. Co., so that decree may enjoin A. Co. from acquiring any or the physical 
assets ot n. Co., evl1lcnce ot nn lnllcbte!lnPss resulting from A. Co. selling 
aluminum Ingots to n. Co. tor 32 cf:.'nts a pound held not to show creation of 
a fraudulent Indebtedness, though A. Co. charged aluminum Ingots to its 
subsidiary, or whose sloek it owned 100 pt·r cent, at unltorm figure or 181/.1 
cents a pound, during a period or great cbanges in prices. 

2. MONOPOLIES KEY No. 24 (2)-THAT COMPANY llAD llEEN REQUIRED TO DIVEST 

lTBELI' 01' STOCK IN .ANOTUEB CoMPANY HELD NOT TO PREVENT COLLECTION' 

01' DONA FIDE DEBT. 

That A. Co. bad been required, under Clayton Act, sec. 1 (Comp. St. sec. 
8835g), to divest Itself of Its stock In It Co., held not to prevent A. Co. 
from collecting a bona tlde debt, In any manner provided by Jaw, uwugb 
1t involved acquisition of physical assl'ts of It. Co., now insolvent. 
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(The syllabus is taken from 299 Fed. 361.} 

Petition by the Federal. Trade Commission for modification of a 
previous decree in the above entitled cause. Petition denied. 

"William H. Fuller, of McAlester, Okla., and Edward L. Smith, 
of Washington, D. C., for Federal Trade Commission. 

George B. Gordon and S. G. Nolin, of Pittsburgh, Pa., for 
Aluminum Co. of America. 

Francis W. Treadway, of Cleveland, Ohio, for Cleveland l\fetal 
Products Co. 

Before Buffington, 'Voolley and Davis, Circuit Judges. 

Woou.EY, Circuit Judge: 
Upon facts stated at length in an opinion reported at 284 

Fed. 401,1 this court sustained an order of the Federal Trade 
~ommission commanding the Aluminum Company of America, 
on a finding that it had violated section 7 of the Clayton Act, 
?8 Stat. 730 ( Comp. Stat. 8883g), to divest itself of all its stock 
tn the Aluminum Rolling l\Iills Company, a corporation having 
an aluminum sheet-rooling plant at Cleveland, Ohio. Of the stock 
of this company the Aluminum Company owned $400,000 and 
the Cleveland l\Ietal Products Company owned $200,000 par value. 
The Commission's order provided against sale of the stock to any 
person or corporation in any way related to the Aluminum Com­
pany but expressly permitted sale to the Cleveland Company, the 
logical and, in the circumstances, the only possible purchaser. The 
Aluminum Company obeyed the order by selling its stock to that 
company. The purchase price was $1,000 but, as the Cleveland 
Company had lost about $200,000 in the venture, the Aluminum Com­
pany, in addition, promised to reimburse it to an amount equal to 
one-half of its losses, not to exceed $100,000 . 
. After compliance with the order of the commission, this was the 

~ttuation: The Cleveland Company owned all the stock of the Holl­
In~ l\Iills Company. The latter company had never made money. 
lndePd, it is wholly insolvent and its plant has been shut down for 
some time. Thus the Cleveland Company found itself in possession 
of a nominal asset with which it did not know what to do. Desiring 
aluminum sheets as a raw material in the manufacture of aluminum 
cooking utensils, the Cleveland Company had embarked in the busi­
ness of rollinc• sheets at the outbreak of the war and made monev at 
mounting pri~es for its surplus product. But upon the entrance of 
the United States into the war prices receded and the spr~;>ad be­
tween the cost price of ingots and the selling price of sheets wew 
s? small that it began to lose money. Thereupon the Alummum 
Company appeared and with the Cleveland Company organized the 
Rolling l\Iills Company and engaged in the undertaking which the 
Federal Trade Commission found violated section 7 of the Clayton 
Act in that it substantially lessened compPtition, restrained com­
r;terce, and tended to create a monopoly. Dut. now the. Cleveland 
~ompany is out of the business of manufactu.rmg alummum cook­
ln~ utensils· it no lonrrer has need of alummum sheets and has 
definitely determined ne~er again to re-enter the aluminum industry. 

1 
AL<o fC[Jortt>d ln 1i F. T. C. li:!ll. 
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Therefore it has neither need nor place in its business for the plant 
of the Rolling Mills Company. In consequence it must either hold 
the plant, at growing costs, until it can find some use for it or sell it 
on a low real estate market. This is the situation as it bears on the 
Cleveland Company: As it bears on the Aluminum Company the 
situation is different but none the less acute. It is this: 

The Rolling l\Iills Company is indebted to the Aluminum Company 
in approximately the sum of $600,000 upon four promissory notes 
representing the unpaid balance due the Aluminum Company for 
aluminum ingots and pig aluminum purchased durin~ the operation 
of the plant. It is conceded that the Rolling Mills Company is in­
solvent. Nothing else being in sight, the Aluminum Company now 
purposes to bring suit on the notes and, after judgment, levy on the 
plant and bid at the sheriff's sale. Of this intention it frankly in­
formed the Federal Trade Commission. As the indebtedness is 
~renter than the value of the plant, the Aluminum Company will 
mevitably acquire the plant for its indebtN.lness. 

In the light of these undisputed facts the Federal Trade Com­
mission, conceiving the proposed action of the Aluminum Coml?any 
to be violative in principle of all that has been done, filed a petition 
asking this court to modify its decree by which it aflirmed the order 
of the commission (requir1n~ the Aluminum Company to divest it­
self of its stockholdings in the Rollin~ l\Iills Company) so that the 
decree may extend to and enjoin the Aluminum Coml?any, its oflicers, 
subsidiaries, and affiliated companies from acquirmg any of the 
physical assets of the Rolling :Mills Company. 

The commission grounds its petition for modification of the decree 
upon a fact-sharply disputed-that "the alleged indebtedness 
claimed by the Aluminum Company of America against the Alum­
inum Rolling Mills Company was created in violation of law; that 
it is entirely fictitious; that it is merely book indebtedness, and 
crented for the purpose of claiming that the plant of the Aluminum 
Rolling l\fills Company was unprofitable; and brought about for 
the very purpose of the indebtedness becoming the basis for a judg­
ment to enable the Aluminum Company of America to acquire the 
plant at execution sale and thereby become the owner of 100 per cent 
of said plant rather than GG% per cent us theretofore," and main­
tains that "to permit the [Aluminum Company] to carry out its 
proposed action and buy the physical assets of the Aluminum Holl­
mg Mills Company would be to allow the [Aluminum Company] 
to defeat the plain intent of section 7 of the Clayton Act, and fit 
would] constitute a plain and direct evasion of the order of the 
Federal Trade Commission, which, having b<>en aflirmed by this 
court, has now become the decree and judgment of this court." 

In a word the contention of the commission is that the indebted­
ness in question is wholly fictitious and ther·eforc fraudulent, and, 
being fraudulent, it can not Le used to evade the former decree of 
this court or to do indirectly what section 7 of the Clayton Act pre· 
scribes shall not be done. 

From this relatil'ely brief smnmury of the long petition it is clear 
that the question in this phase of the controversy turns on the cha~­
acter of the indebtedness, whether bona fide or fraudulent. On thrs 
issue a reference was ordered and much testimony taken. To this 
testimony we ha\'e given full and careful consideration. It being 
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quite impracticahle to discuss the testimony at length in this opinion, 
we shall do no more than give its trend and state our conclusion. 

The fact basis of the alle~ed fictitious and therefore fraudulent 
indebtedness of the Rolling Mills Company to the Aluminum Com­
pany, created, as claimeu, for the purpose of ultimately obtaining 
the plant, is the price at which from time to time- the Aluminum 
Company sold aluminum ingots to this ostensibly independent con­
cern by comparison with prices at which it sold the same product to 
its subsidiaries. In this connection the first important thing is the 
origin of the Rolling Mills Company, the purchaser. This corpora­
tion was or~anized on February 15, 1918. It be~an business on 
1\Iarch 20, 1918, under the stock and operative control of the Alumi­
num Company. A few days before, namely, on l\Iarch 8, 1918, and 
necessarily before any transactions of sale between these corporations 
had taken place, the War Industries lloard fixed the price of alumi­
num ingots at thirty-two cents a pound and aluminum sheets at forty 
cents a pound. At these prices the Aluminum Company sold ingots 
to the Rolling l\Iills Company and the R.olling Mills Company sold 
sheets to the trade. 1\foreover, the Alummum Company sold mgots 
to everyone except its subsidiaries at this price, or at rrices changed 
from time to time by the 'Var Industries Board, unti February 28, 
1919, when Government price control ceas('d. The narrow spread be­
tween the purchasing pnce for ingots and the selling price for sheets 
caused losses to the Rolling l\Iills Company, though it is probable 
that so far as these losses extended to the Aluminum Company they 
W~re offset by profits of that concern in the sale of ingots. llut 
th1s alone did not amount to fraud. Transactions of _purchase and 
sale of aluminum in~ots between the Rolling l\fills Company and 
the Aluminum Company ran into millions of pounds. Payment was 
made for most and the four notes in question were given for the 
balance. These notes were given on different dates through a period 
of three years, one after the commission had begun investigating the 
nluminmn situntion and three after the commission had issued the 
complaint in this case against the Aluminum Company. Havin" 
kept clearly in mind the distinction between the acquisitiOn of stock 
of one corporation by another, the effect of which is substantially to 
lrssen competition and to restrain commerce (the issue involved in 
t!1e main case), and the issue here whether the indebtedness in ques­
tion is bona fide or fraudulent, we have not thus far discerned fraud. 

But the commission finds fraud not in the sale price for ingots per 
e:e bu~ in comparison with the price at which the Aluminum Company 
8?ld Ingots to the United States Aluminum Company. This corpora­
tiOn is a subsidiary of the Aluminum Company, of whose stock it 
ow~s 100 per cent, and to this concern it billed ingots during this 
P~r10d at eighteen and one-half cents per pound. Assuming that 
Within these figures there was a profit, the commission points to 
~raud on the part of the Aluminum Company in building up a large 
~n~ebtedness on the ·price of thirty-two cents charged the Rolling 

hils Company when the price rhurged to another company was the 
smaller figure and urges also a violation of the decree of the District 
Court of.the United States for the Western District of Pennsylvania, 
entered by cons<'nt in an action by the United States agamst the 
!'-Iuminum Company enjoining that company from discriminating 
In prices between persons to whom it shall sell crude aluminum. 
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We pass by the latter point for, if substantial, it is a matter solely 
for the court whos~ decree is charged to have been violated. We 
are concerned only with discrimination by which an alleged fraudu­
lent indebtedness has been built up. Was there discrimination 
amounting to fraud or was there discrimination at all1 That de­
pends upon the story of the figures eighteen and one-half cents. 

These figures first came to view in 1912 and appeared as charge 
entries for ingots delivered to a fabricating subsidiary of the Alumi­
num Company. They have persisted without change from that date 
to the time in questiOn. According to the testimony these figures 
did not, nor were they intended to, include profits. Neither did 
they fluctuate with the market. This is clearly shown by their lack 
of change through a period of great changes. Rather, they were 
static figures, arbitrarily selected, by which to gauge economy and 
p,fficiency in the fabrication for which a semiraw material was con­
signed and charged. They represented nothing more of profits and 
losses than the letter X, but were employed, like other figures, as a 
fixed and unvarying transfer price in intercorporation transactions 
running from ore to the finished product. Real profits and losses 
w~re reflected only in the consolidated balance sheet. This is the 
trend of the evidence and was, in our opinion, the purpose and 
meaning of the price which the Aluminum Company charged its 
subsidiary, the United States Aluminum Company, for ingots. If 
we are right in this, the discrimination on which the commission has 
built its charge of fraud falls out of the case. Without going into 
details, it will he sufficient to say that we have not been convinced that 
the Aluminum Company, looking years into the future, fraudulently 
created an indebtedness "for the very purpose" of taking advantage 
of a situation which it had all the while been fighting to prevent and 
which no one could reasonably conceive would arise. 

Finding on this record that the indebtedness in question is not 
fraudulent, can this court amend its decree by restrnimng the Alumi­
num Company from proceeding in any manner provided by law for 
the collection of its debt 1 Certainly not unless empowered so to do 
by the Clayton Act, the source of its jurisdiction in this case. The 
seventh section of that act under which the Federal Trade Commis­
sion made its findings and this court affirmed its order concerns 
lessening of competition and restraint of trade. These we apprehend 
are issues no longer here involved. The Cleveland Company, the 
one stockholder of the Rolling Mills Company, has definitely with­
drawn from the industry. The Rolling Mills Company is. in a com­
petitive sense, dead. The plant is a shell rapidly falling into decay. 
It is, however, the only thing out of which a creditor, at one time 
offending against the Clayton Act, can recover what appears to be 
a bona fide debt. Does the Clayton Act, in a case like this, thus 
nullify other laws and deprive such a creditor of the right to resort 
to themW 'Ve have found nothing in its terms which indicates that 
it does. 

Grounding our decision solely on the inability of the Federal 
Trade Commission to establish fraud in the indebtedness on which 
the Aluminum Company proposes to seek recovery at law in anotlicr 
court, we are constrained to deny its petition to amend the decree 
previously entered. 
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RULES OF PRACTICE BEFORE THE COMMISSION. 

I. SESSIONS. 

The principal office of the Commission at '\Vashington, Principal office. 
D. C., is open each business day from 9 a. m. to 4.30 p. m. 
The Commission may meet and exercise all its powers at Commlos

1
ion may ex e r c 1 e 

any other place, and may, by one or more of its memLers,power elsewhere. 
or by such examiners as it may designate, prosecute any 
inquiry necessary to its duties in any part of the United 
States. 

Sessions of the Commission for hearing contested pro- Hearings as or· 
ceedings will be held as ordered by the Commission. dered. 

Sessions of the Commission for the purpose of making Sessions for or· 
. . ders and other 

orders and for the transactiOn of other busmess, unless business. 
otherwise ordered, will be held at the office of the Com-
mission at '\Vashington, D. C., on each business day at 
10.30 a. m. Three members of the Commission shall Quorum. 
constitute a quorum for the transaction of business. 

All orders of the Commission shall be signed by the by 05~;:tar~~ed 
Secretary. 

II. COMPLAINTS. 

Any person, partnership, corporation, or association ~m~~~in'r.'Y aak 

may apply to the Commission to institute a proceeding 
in respect to any violation of law over which the Com-
mission has jurisdiction. 

Such application shall be in writing, signed by or in caK~~~ of appll· 
behalf of the applicant, and shall contain a short and 
simple statement of the facts constituting the alleged 
violation of law and the name and address of the appli-
cant and of the party complained of. 

Tl C • · h ll · t" t th tt Commlulon 1e ommtsswn s a mves 1ga e e rna ers com- to Investigate. 
plained of in such application, and if upon investi~ation 
the Commission shall have reason to believe that there 
is a violation of law over which the Commission has 
jurisdiction, and if it shall appear to the Commission 
that a proceeding by it in respect thereof would be to 
th • f bl" h C • · h 11 • d Issuance and e Interest 0 the pu IC1 t e omm!SSJOn S a ISSUe an service of com· 

serve upoQ the party complained of a complaint stating plaint. 
623 
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Notice. 
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its charges and containing a notice of a hearing upon a 
day and at a place therein fixed, at least 40 days after the 
service of said complaint. 

III. ANSWERS. 

forT~~:w.~.llowed 'Within 30 days from the service of the complaint, 
unless such time be extended by oruer of the Commission, 
the defendant shall file with the Commission an answer 

.w~r~ r m of an· to the complaint. Such answer shall contain a short and 
simple statement of the facts which constitute the ground 
of defense. It shall specifically admit or deny or explain 
each of the facts alleged in the complaint, unless the 
defendant is without knowledge, in which case he shall 
so state, such statement operating as a denial. Answers 

Slz~ of paper, in typewritinrr must be on one side of the paper only on marrln, etc. 0 ' 

paper not more than BVz inches wide and not more than 
11 inches long-, and weighing not less than 1G pounds to 
the ream, folio Lase, 17 by 22 inches, with left-hand 
margin not less than 11,6 inches wide, or they may be 
printed in 10 or 12 point type on good unglazed paper 
8 inches wide by 10lf2 inches long, with inside margins 
not less than 1 inch wide. Three copies of such answers 
must be furnished. 

IV. SERVICE. 

Complaints, oruers, and other processes of the Commis­
sion may be served by anyone duly authorized by the 
Commission, either (a) by delivering a copy thereof to 

Per10nat, or the person toLe sened, or to a member of the partnership 
to be served, or to the president, secretary, or other execu­
tive oflicer, or a director, of the corporation or associa­

c:o:r;o~n•lnrtion to be serveu; or (b) by leaving a copy thereof at the 
principal office or place of l.msiness of such person, part-

11{. l't'gl•tered nership, corporation, ot' association; or (c) by registering 
ftlal. 

and mailing a copy thereof audresseu to such person, 
partnership, corporation, or association at his or its prin-

Return. pical office or place of business. The verified return by 
the person so serving said complaint, order, or other 
IJrocess, setting forth the manner of said service, shall be 
proof of the same, and the return post-otnce receipt for 
said complaint, oruer, or other process, reg-istered and 
mailed as aforesaid, shall be proof of tho service of the 
same. 
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V. INTERVENTION. 

Any person partnership corporation or association ':'onn of appll-
' l l cation. 

desiring to intervene in a contested proceeding shall make 
application in writing, setting out the grounds on which 
he or it claims to Lc interested. The Commission may, 
by order, permit intenention by counsel or in person to or!e~~ltted by 
such extent and upon such terms as it shall deem just. 

Applications to intervene must be on one side of thema~~i~.~~c~·~.';:J 
paper only, on paper not more than 81;2 inches wide and on application. 
not more than 11 inches long, and weighing not less 
than 16 pounds to the ream, folio base, 17 by 22 inches, 
with left-hand margin not less than 11;2 inches wide, or 
they may be printed in 10 or 12 point type on good un-
glazed paper 8 inches wide by 101;2 inches long, with 
inside margins not less than 1 inch wide. 

VI. CONTINUANCES AND EXTENSIONS OF TIME. 

Continuances and extensions of time will be granted In d!•c~etion or Commission. 
at the discretion of the Commission. 

VII. WITNESSES AND SUllPCENAS. 

1Vitncsscs shall be examined orally, except that for d~xa!"1 lnat
1
1on 

or man y ora . 
good and exceptional cause for departing from the gen-
eral rule the Commission may permit their testimony to 
be taken by deposition. 

Subpamas requiring the attendance of witnesses from wi~~~!:~·· tor 

any place in the United States at and designated place 
of hearing may be issued by any member of the Com-
mission. 

Subpccnas for the production of documentary evidence pr~uJ'~~~~n ~~~ 
(unless directed to issue by a commissioner upon his own documentary evi· de nee. 
motion) will issue only upon application in writing, 
which must be verified and must specify, as ncar as may 
be, the documents desired and the facts to be proved by 
them. 

1Vitnesses summoned before the Commission shall be an:'~i:G'!. e e • 

paid the same fees and mileage that are paid witnesses in 
the courts of the United States, and witnesses whose 
depositions arc taken and the persons taking the same 
shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. Wit-
ness fees and mileage shall be paid by the party at whose 
instance the witnesses appear. 
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VIII. Til\IE FOR TAKING TESTI!\IONY • 

. Examination of Upon the J. oinin" of issue in a proceed in" by the Com· wttnoHSes to pro· <:> • <:> 

~~~~t~~:bi~~·t as mission the examination of witnesses therein shall pro­
ceed with all reasonable diligence and with the least 

ael~oticetocoun· practicable delay. Not less than five days' notice shall 
be given by the Commission to counsel or parties of the 
time and place of examination of witnesses before the 
Commission, a commissioner, or an examiner; 

IX. ODJ•ECTIONS TO EVIDENCE. 

Tostategrounds Qb' t" t th 'd b f th C ' ' Df objection, etc. JCC tons o e ev1 ence e ore e ommtsston, a 
commissioner, or an examiner shall, in any proceeding, 
be in short form, stating the grounds of objections relied 
upon, and no transcript filed shall include argument or 
debate. 

X. 1\lOTIONS. 

To brfdly etate A t' ' d' b th C ' ' h 11 nntul'c of order mo ton In a procee tng y e OmmiSSton S a 
applied for, etc. briefly state the nature of the order applied for, and all 

affidavits, records, and other papers upon which the same 
is founded, except such as have been previously filed or 
served in the same proceeding, shall be filed with such 
motion and plainly referred to therein. 

XI. HEARINGS ON INVESTIGATIONS. 

Dy single com· 'Vhen a matter for investirration is referred to a sinde missioner. L.> o:;-::1 

commissioner for examination or report, such commis· 
sioner may conduct or hold conferences or hearings 
thereon, either alone or with other commissioners who 
may sit with him, and reasonable notice of the time and 
place of such hearings shall be given to parties in interest 
and posted. 

!
General .cotaunt· The general counsel or one of his assistants, or such ,.f!' or asa1s n 

to conduct hm· other attorney as shall be designated by the Commission, 
lng. shall attend and conduct such hearings, and such hearings 

may, in the discretion of the commissioner holding same, 
be public. 

XII. HEARINGS BEFORE EXAMINERS. 

Examiner to 'Vhen issue in the case is set for trial, it shall be re· 
take testimony, 

!erred to an examiner for the taking of testimony. It 
sl1all be the duty of the examiner to complete the taking 
of testimony with all due dispatch, and he shall set the 
day and hour to which the taking of testimony may from 

Testimony to • • b d • d Th k' f th t • Y be completed time to time e a JOUrne , e ta mg 0 e esttmon 
within 80 daye • • 1 b 
mept for good Loth for the CommiSSion nnrl the respondent shal e 
eaUBe. completed within 30 days after the beginning of the sarne 
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unless, for good cause shown, the Commission shall ex-
tend the time. The examiner shall, within 10 days after Ekxamldner to 

rna ·e an B£~rve 

the receipt of the stenographic rerJort of the testimony, prodposotld ftndinga 
an or er. 

make his report on the facts, and shall forthwith serve 
copy of the same on the parties or their attorneys, who, 
within 10 days after the receipt of same, shall file in 
writing their exceptions, if any, and said exceptions shall E~ceptions by 

part1es. 
specify the particular part or parts of the report to which 
exception is made, and said exceptions shall include any 
additional facts which either party may think proper. 
Seven copies of exceptions shall be filed for the use of the 
Commission. Citations to the record shall be made in Briefsandargu· 

ment on excep· 
support of such exceptions. 'Vhere briefs are filed, the tiona. 

same shall contain a copy of such exceptions. Argument 
on the exceptions, if exceptions be filed, shall be had at 
the final argument on the merits. 

'Vhcn, in the opinion of the trial examiner engaged in Examfn~r u.n· 

t k• , . f l d' l , f der ~•rtam Clr· a mg testimony In any Orma procee mg, t le SIZe 0 cu:mstancea to re-

th . l' . . f h . cen·e from each e tranSCript Or comp !Cation Or Importance 0 t e ISSUeS side statement of 
' 1 d ' 1 f h' · h its contentions a f. mvo ve warrants 1t, 1e may o IS own motiOn or at t e ter t .... timony and 

f 1 I 1 f h 1 . f . Lefore his report. request o counse at t 1e c ose ·o t e ta ong o testimony 
announce to the attorneys for the respondent and for the 
Commission that the examiner will receive at any time 
before he has completed the drawing of the "Trial Ex-
aminer's Report upon the Facts" a statement in writing 
(one for eith~r side) in terse outline setting forth the 
contentions of each as to the facts proved in the pro-
ceeding. 

These statements are not to be exchanged between 
counsel and are not to be argued before the trial ex­
aminer. 

Any tentative draft of finding or findings submitted T 1m e allow-

b ' J ' 1 b b ' t d 'th' 10 1 ft ance for submis· Y e1t 1er Side shal e SU m1t e Wl Ill C ays a er oion of tentative 

the closing of the taking of testimony and not later, findings. 

which time shall not be extended. 

XIII. DEPOSITIONS IN CONTESTED PROCEEDINGS. 

'!he Commission may order testimony to be taken by Commiaafon 

d 
, may order. 

eposition in a contested proceedmg. . 
Depositions may Le taken before any person designated Befo~e ony per-

b . , aon deo1gnated, 
Y the Commission and having power to adnumster oaths. 
Any party desiring to take the deposition of a witness d.'t~rNi:~~ono tor 

shall make application in writing, setting out the rea-
8?ns why such deposition should be taken, and stating the 
hme when, the place where, and the name and post-office 
address of the person before whom it is desired the depo-
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sition be taken, the name and post-office address of the 
witness, and. the subject matter or matters concerning 
which the witness is expected to testify. If good cause 
be shown, the Commission will make and serve upon the 
parties, or their attorneys, an order wherein the Com­
mission shail name the witness whose deposition is to be 
taken and specify the time when, the place where, and 
the person before whom the witness is to testify, but such 
time and place, and the person before whom the deposi­
tion is to be taken, so specified in the Commission's order, 
may or may not be the same as those named in said 
application to the Commission. 

wiTnee!:.lmon,. of The testimony of the witness shall be reduced to writ­
ing by the officer before whom the deposition is taken 
or under his direction, after which the deposition shall 
be subscribed by the witness and certified in usual form 

Depooltiontob~ by the officer After the de})Osition has been so certified forwarded. • 

it shall, together with a copy thereof made by such officer 
or under his direction, be forwarded by such officer under 
seal in an enevelope addressed to the Commission at its 
oflice in Washington, D. C. Upon receipt of the deposi-

to A~~~~~·~;nfo':. tion and copy the Commission shall file in the record in 
bla attorney. said proceeding such deposition and forward the copy 

to the defendant or the defendant's attorney. 
et~ize of paper, Such depositions shall be typewritten on one side only 

of the paper, which shall be not more than 8Y2 inches 
wide and not more than 11 inches long and weighing not 
less than Hi pounds to the ream, folio base, 17 by 22 
inches, with left-hand margin not less than 1¥2 inches 
wide. 

Notice. No deposition shall be taken except after at least six 
days' notice to the parties, and where the deposition is 
taken in a foreign country such notice shall be at least 
15 days. 

to~~~~atlon• •• No deposition shall be taken either before the proceetl­
ing is at issue, or, unless under special circumstances and 
for good cause shown, within 10 days prior to the date of 
the hearing thereof assigned by the Commission, and 
where the deposition is taken in a foreign country it shall 
not Le taken after 30 days prior to such date of hearing. 

XIV. DOCUMENTARY EVIDENCE. 

Relevant • n d 'Vhere relevant and material matter offered in evidence 
::'~~e't':\,4 ~~~~·is embraced in a document containing other matter not 

material or relevant and not intended to be put in evi-
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dence, such document will not be filed, but a copy only 
of such relevant and material matter shall be filed. 

XV. BRIEFS. 

62!) 

Unless otherwise ordered, briefs may be filed at the Time of tiling. 
close of the testimony in each contested proceeding. If 
briefs are filed, the exceptions, if any, to the examiner's 
report must be incorporated in the briefs. The presid-
ing Commissioner or examiner shall fix the time within 
which briefs shall be filed and service thereof shall be 
made upon the adverse parties. 

All briefs must be filed with the secretary and be ac- Filed ~ith eee· retary W!lh proof 
companied by proof of service upon the adverse parties. of service. 
Twenty copies of each brief shall be furnished for the 
nse of the Commission, unless otherwise ordered. 

Application for extension of time in which to file any Applicationstor 
brief shall be by petition in writing, stating the facts extension of time. 
upon which the application rests, which must be filed 
with the Commission at least five days before the time for 
filing the brief. 

Every brief shall contain, in the order here stated- Form of brief. 

(1) A concise abstract or statement of the case. 
{2) A brief of the argument, exhibiting a clear state­

ment of the points of fact or law to be discussed, with the 
reference to the pages of the record and the authorities 
relied upon in support of each point. 

Every brief of more than 10 parres shall contain on its Requfremenu 
n If more than 10 

top fly leaves a subject index with page references, the page~. 
subject index to be supplemented by a list of all cases 
referred to, alphabetically arranged, together with refer-
ences to pages where the cases are cited. 
· Briefs must be printed in 10 or 12 point type on good Size tof type, • 

paper, e c. 
unglazed paper 8 inches by 10Y2 inches, with inside mar-
gins not less than 1 inch wide and with double-leaded 
text and single-leaded citations. 

Oral arguments will be had only as ordered by the oral arguments. 
Commission. 

XVI. ADDR·ESS OF TilE COI\11\IISSION. 

All communications to the Commission must be ad- Federal ~rade 
d 

. Commlu1on, 
ressed to Federal Trade Commission, "\Vashmgton, D. C., Washington, D.c. 

unless otherwise specifically directed. 
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