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Where five corporations engaged In publication and sale of various periodicals 
among the States and Territories, and three corporations engaged in the 
sale and distribution thereof, with an aggregate business amounting to sub­
stantially more than 12,000,000 copies of each issue, and in competition with 
one another and wltb other publishers and sellers of pel"iodicals, and also 
with distributors of the much lower priced, second-hand or back-number 
magazines, jncluding two dealers in whole back-number magazines, diR­
tributed by them in eastern 1\Iassuchusetts through some eight hundrcti 
retallers, 90 percent of whom dealt also in current periodicals; acting 
through a committee created by them to deal with the matter-

(a) Notified some thirteen wholesalers distributing to the above involved 
territory, 90 percent. of whose retailer outlets therein were included among 
those through wbom the two aforesaid dealers distributed their whole 
back-nuniber magazines, that they, the retailers, woutd no longer be 'per­
mitted to handle both back-number magazines and current issues, and 
mnst choose between the two, and that If they continued dealing in the 
former, they would be denied supplies of the latter; 

With the result that about half of the retail dealers affected In said territory 
by the aforesaid notice and demand, duly transmitted to and made upon, 
them by said wholesalers, discontinued dealing in the back-number peri­
ouicals of the said two distributors thereof, and they had difficulty in 
securing other retail outlets ; and 

(b) Sought to interfere with the sources of supply of back-number distributors 
by bringing pressure to bear upon the Salvation Army and other sources 
of supply of back-number magazines, to prevent their sale to those con­
cerns distributing the same to retail dealers; 

With the' result that competition between them and their wholesalers on the 
one band, and said distributors of back-number magazines on the other, 
was substantially lessened, and the public, to a substantial extent, was 
deprived of the bene·fits that would normally flow therefrom i 

Held, That such acts and practices, under the circumstances set forth, were to 
tl1e Injury of com·petitors and to the prejudice of the public, and constituted 
unfair methods of competition in violation of Section 5. 

Mr.llo"bt. N. McMillen for the Commission. 
Mr. Ma.nheim, Rosenzweig, of New York City, for nutterick Pub­

lishing Co. and International Circulation Co., Inc., who also ap­
peared along with Mr. Chester W. Johnson, of Minneapolis, Minn.; 
and Mr. John F. McGovern, of W'ashi.ngton, D. C., for Midwest 
Distributors, Inc. · ' 

Mr. Joseph Schultz, of New York City, for McFadden Publica­
tions, Inc., and Street & Smith Publications, Inc. 

I 
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4~T .'il o~ tilolnlllaiab 

hava ~etdHo:r di<».·alehat, th~t:Lyeiu'FJ lasu past·in. t!Ompetitit>nt hi! .int(}~1i 
sta..te-1 cbmm~cet iwitJ1 lotllel' J•:P\IlilisluwE{ c:of ail.J t d~a.l.ei·sl i.ur Jpdciotlica.t. 
ntagazine~~·anUuoU~n·;·poi:icn~ioiJ Jpublieatiphs..-u J1ru: f•nntf- rmo~~~ thu~ 
0 1P.An,'}flwRe:;pontlantsj lritem:lcioma.IICitcillnHoA~ Gd., 1lncq, and,Stl~ 
N~1Vs;·eo,f·Jn.re ~rporat.iam#1drganized,~:etisting;;).ahfl•rloingrhusiries81 
?nd~rrafldJhjJ IV'irtu~ Ulf• the na.ws·:-(')f: th~Statb;of,Newi York; each WitLI 
ltS ipJ;}l!t~ipal htficecra:nd Jp~hc~.of; bruiincUs·.im the :Oityr·rlf•NewiiYorkr.iiu 
s:ud·1Sta1\J: .,,nJBp(>mun1~ llfii:lwl!stdJli.stribut6TS{..!lnc•1• is.daJ:aorpm~:H 
d10n brgahlztdj~x&.Sting;~nnd Idi:ringthu~ness::underla_nd'lhy .!Virtue! .c;)f\ 
th~ laws ;o:N3out'h!ll.~akot.Rj<Witl} its r prihcipab rriffie~ Jand lpliee·nfr l:iusil'l 
1l~~gtffi tH~ CilitfJM)Ne~>t¥ofk 'inrthhStqteJtb:f IHel\vl\iYiorlk. ot.ITHe a;ailll 
rtlsfx>n:d~nt~:i '1m.b}lddn~: tbi~·~ i:Jnrqgra phHhJre .udwnah<1! fol"l:mor6t than 
th~t/Jyfmils•-lutf iplish hhi~!J' ·Ueehr~ngageili in· tM T llistHbhticmt andt sale· 
o~:ifieriodic!l!>lna:gndinMf dnd: othf'!r <petiodiEal.pu'blicafJ.tn1s• betl\•eeH 
a~td,:a:tnl(').tigot:hallvur~IIM Stnf.M')Itnd' T(!riitories df;;t}u~~United (,Stat~ 
aifd111lh({ Di~h~i~tft uf~'(J4rltnnbih.J n:!Vhey ?ija.\r~; ~ahsedJ > ~trui J.stilbcaU.se1 
Sit1d~ 1ktrifiUibnl: m~ glainesi ·~tnd,othfttpublicntions·,£1oH:l-byi I:h£iinlrtq oo 
shipPtfd ~nrrth~cpurehn~tlsJ'ttltt•eh:HbdledllnHh.e:State 6£.lNew ·¥orlc 
l.nd l iri 'JSt;a ~ l btHet!J:than.i th~ I :Sta'te I uf> New J.i¥-ot lt~ I ond·t theveilis.··nowi 
a~ul_waslb~~tt,~o~1ntore> thaw three! tyetthtiltsttlpn-sbil constnnti burh~nt 
of! lf.l1itd41 andl~~nmerMi~n~ohi peHoi:iictli m.ngazi:nesc11hdiof.hel'l periJ 
otltc.alf pnfMiMti~;Uetw.eeti ihld= tUndng)th(1_lvi.riou~JStateSI arilll!l'~rf-i., 
td~~d·~af·J the" lif.ilite~l (Stntb~ aln'd: thEt-(Q}stJ>jctJ:qfa tCdilumbia:;.luin a.th¢<. 
cbttn;er \inti• '<!ondttctl\) t• !fhE:i ·t; bbsitlf~ heroinbnfdreAdesbBi bed' th81 ·~n id.l 
respondents are now and hav~'~btl8Djfollftnorentha:nrztJn:eaPj~i:'Silast. 
~M11 1=ih 1!otrfpetit.i~n •.jhl int.erJtate1,cbmtner6d. witlw-.otli6rHgelferffJ~U1d 
di~tribtitbtttsTiotil·:nid 9d~tt~r$ 'Jihi ·pef\~di<JaU ~hg~zlnesfqanq::·Jot}lett 
ll~i~dlitfa;}Tp\lblib\H(Jhlsli ni Dfr.?. •Hft rri ?.·nb,m·Jt!i H9'l·rrJ•)({ noiJJJ')q 
I~ IPJ:tt(cs[l Th@ rperfo:dlM.l!( tnhtg:lziilesl1 at'ld!CX~UOOre!·peirioqicalf rpu'bliua'"{ 
tifflrr~ priift~d;:puhlfsht/G; ~ tnltsold •by t h~ lz,eS.pop.d:ent$-bnrned in: 'PAn•r 
gf.llP!i> 11 i:t.J.:eroo:f J lthd tther~pe,riorlicali-m&gazfnes tahd btbe~q)et:io<lica=u 
P'fihlielttl()nsf soo~"!by ftht!lt~ndel'l(<ltr.l-amod )jnJqmragrapht2 hereoft 
ha\lElli fvia(!I Urtltilation•rtlfrougooutr the:t U.nited!f;t htesf !and·ther!! • is,n: 
cdm~ta:trt ld~rnhrt'd; hyl thE~J ·purcha sihg~pnbilio 1fod sudlu perrodital[ mdg:vi 
Z~i\~i aJi:d;ltifh~i.{(~BtilldiooJipuplicn.'tiorls;t:whet:a~'ellrelaiUmho~ perir! 
c;;tUcul·)nt~aiines 'aHdl uth~J'I ip_eviou fuaJ;.puqlioOrti'Oits ·fuldf it 1:a d vi sabla­
lhld·;~~e$slttyf~'dea.lltherairirr?.no·J fmn -gnibnnja"I'>hnrr 1noilcrridrno!l 
,PlJ~ll.t 4-')lljh~~car.s n.owfJandJulve·Jbeen !for bu)i(flth(lnttprrelyeara 
last past among the competitors in interstate commere~uio:fbtl1e r.elt 

sppp~ftn~siJlAP.Jt19uilll Bllmro.-~n~~~J·,~lJ4)L\,~F.eRf:~fi~~lrt:..T::3ffl ~~'-ler~ in 
~fmdt!l~p9.J,Jm4HH.S~<kR~WtN<J¥.~il~lWgHfffie* .~~9! t9t~Jeh' i·l2Ff?tffiiCal 
D.lWAAtfl~iQp~,n ~Pfih~~j:~I!l-r~ Jll ,lJ.~HdJ !Ht.d~ ~~W?P.4 ~11}~9-<!R~F~Pf!.if,qbR?-fga­
ztnes and other periodical publicatiOns purchase their supplies 
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thereof in various States of the United States other than the States 
in which they have their respective places of business, and cause 
such second-hand and used periodical magazines and other periodical 
publications to be shipped to themselves in interstate commerce to 
their respective places of business. After acquiring such second~ 
hand and used periodical magazines and other periodical publica­
tions, said dealers therein sell the same between and among the 
various States and Territories of the United States and the District of 
Columbia. They have caused, and still cause, said second-hand and 
used periodical magazines and other periodical publications sold by 
them to be shipped to the purchasers thereof located in the States 
in which such dealers have their respective places of business and in 
other Sates of the United States and Territories .thereof and the 
District of Columbia. There is now and has been for more than 
three years last past a constant current of trade and. commerce in 
such second-hand and used periodical magazines and other periodi­
cal publications between and among the various States and Territories 
of the United States and the District of Columbia, and such dealers 
in second-hand and used periodical magazines and other periodical 
publications use the same kinds and class of dealers through which 
their used and second-hand periodical magazines and other periodi­
cal publications ultimately reach the ultimate buyer as do the re· 
spondents named in paragraphs 1 and 2 hereof. These are chiefly 
proprietors of book stores, magazine stores and news stands in rail­
road stations, hotels and other places. 

PAR. 5. In November 1931 Ol' thereabouts, the respondents named 
in paragraphs 1 and 2 hereof, for the purpose of eliminating com­
petition between themselves in the sale in interstate commerce: of 
periodical magazines and other periodical publications and dealers in' 
used and second-hand periodical magazines and other pedodical pub.., 
lications, entered into and have since carried out and are still carry­
ing out an agreement, combination, understanding, and conspiracy 
among themselves to destroy the business done in the United States 
in the purchase and sale in interstate commerce of used and second­
hand periodical magazines and other periodical publications. Pur­
suant to and for the purposes of carrying out the said agreement, 
combination, understanding and conspiracy, the said respondents 
named in paragraphs 1 and 2 hereof have done, among other things, 
the following: 

(a) By agreement among themselves have eliminated competi­
tion between the sale of periodical magazines and other periodical 
publications sold by them, and used and second-hand periodical 
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magazines • and other periodical publications sold by dealers 
therein. 

.. ' (b) Agreed to refuse, in pursuance of such agreement, have 
refused and still refuse to continue to sell periodical magazines 

· and other periodical publications dealt in by them to dealers, 
whether at wholesale or retail, in used and second-hand periodi-
. cal magazin~s and other periodical publications. · 
. {c) Agreed to disc~ntinue~ and in pursuance of such agreement 

· hah discontinued to .sell periodical magazines and other periodi-
, cal publications. dealt in by. them to ·dealers, whether wholesale 

or. retail,, fn second-hand n:nCl.-used periodical mag~zines .and 
other periodical publications uhtes~ such: 1deale'rs. would agre"e to 
discontinue the sale of Jsed and s'ecoi:ld-harid 

1
perlodical maga-

zines and other periodical publications. ·' · 
. (d) Sought and secured agreements from dealers in per~od;cal 
magazines and other periodical publications dealt in by them by 
which agreementS SUCh dealers, whether WhOlesale' Or I retail, 
agreed not to sell used and second-hand periodical magazines and. 
other periodical publications: , 1 · 

(e) Refused and still refuse to continue to sell periodical maga­
zines and other periodical publications dealt in by them to deal­
ers, whether wlwlesale or retail, of used and second~hand periodi­

' 1 cal. magazines .apd othe~' periodical public.ations be~~use such 
dealers refuse to discontmue the sale of used and second-hanc'!. 
perioqical_ magazine~ an~ other peri~diqal J?.~blic~tions: ' 1 

, • 

PAR. 6. The aforesaid alleged acts and practices of, all of the 
respondents are all to the prejudice of. the public. and to the prejudice 
of competitors of the respondents; have a dangerous tendency to; 
and have. actually hindered and prevented competition 1in the sale 
between and ·among the various States of the United· States, the 
Territories thereof and the District of Columbia of periodical maga­
zines and other periodical publications; have tended to create in 
the said respondents a monopoly in the sale in interstate commerce 
of periodical magazines 'llnd other periodical p~blications; have 
unreasonably restrained interstate c~mmerce in periodical marazines 
and other periodical , pubrications, and particu1arly in used and 
second-hand periodic·al magazines and other periodical publications; 
have restricted competition in interstate commerce and the common 
liberty to engage therein~ and constitute unfair methods or' com­
petition in interstate commerce' within'.the intent and :t:neaning. of 
Section f) bf 'an Act of Congress entitled "Ah Act to create a Federal 
Tra~e 'Commission, to define its P<?wer~ ~~d 'duti:s, and for 1 o"ther) 
purposes"; apprbved September 26, 1914. 1 1 
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~~WSJ,(;'~lllt'Pai\Y ,are ·eorpQr.ationst drganizedliu:hder ·th'e 1laws of' 't1le 
s~~'tll t.Qf/N;e.\ll ,,Y o.rk~llea,ch:l~itht<jts,·~prinbipalt!place rc£ busin.~s·in. 
~~w 'Yi¢J:J\;-in~;said • .Stat~. u, ~Iidw:est~·Distrlibutoit:l7:Irle;.-,· ·is' arrc0rpora .. t 
~w~. fH;ganiied.·undet! ,tho lthvs·)of,tlrerStata: of: So nth' ;Dakotilr~with' 
It~.n~:i(l.cipa .. l,nJace bf ;business >at-the: Cityrof New- 1Yol·k1 in'ltll(9,8tafet 
of,,tlj~wn Yiork•t·"'fllef<»rpQtatibll!f·Jfabdve nanied·1'Were ·iJi ~xisten~e, 
anttttllei.~;; p.rint:ipal •tJlaeesrof bus1ne'ss•1Were locatfd·;:as ·alJovei ·stat;(!d,• 
at,.all.tJmeslheooiiiaft~r,·nientiorled.r,[c.- J,nH t.~nf t.-.m1ndi1J"i(L km 

'.1 lt~~··i 2.r·Respt>ndentsl /J.'qe·JButterickl!Oafnpanyr-JMc'Fadden rtPub~~ 
l~catlons, Inc., Frank A. Munsey Ctlmpimy;)Street(&::SmithlPublMa.i 
?-on~>,~ 1nc,l! ltnd .P~ctori.al Review.. Company' are; land: atf alHitnes: lie're­
lll~:fter, ,mE~nti~ne~. have lbeeb; engQ.geddn·th'e rprinting jlndlpubl'ishing 
?f ::Petiodical, magazines, And .other peiibdieal-:publications' and :in, sell" 
ljllg,; ~he, isameuinto• a.nd11among'l<ih'l ,viJ.'ridus·J~tates ·ana~ 1Terriiliri'es 
~t ~;tJ!~,, United~ rStllitdil !ahd ·the IDistricti·of'J ColttmhiaJ')!Durirlgr aflr 
su,c,b Jthn~: tl.lifly; have. :~1Jt3ed·rsuchr:ma·giziiles(pnd tothelt publiciitionSI 
~htlnri'!O}d•Jby: ;them 1t0 :beJ shipped tc):;,f}\e (pUh~hase.:fk::tJieFet>fi;focnted· 
1» :the: ,State •. of New "X" oi·k ~.and inf bther. 'IStatE!s; 1bf tflni·rU pi ted! ·State.S,I 
th~:;.T~.r,ritol'iil~ thereof,t iand "the11Distriet 1 of1ColtWlma;•·and tl!tl:l:fB! :is< 
llOW·rllnd: ,has ·been·oduring: ran ·s~blti1neJ WICbnstaut rurrent•bfi tralle.. 
1h1d-~or~J,mtn~e: :in such: :periodical !hlugilz'ines: ~nd tither l)Ublientionsf 
h~woon! and.lihlOOg the !varieus1 States arid 'Yferritod~s!of the' ·Urii{&f 
Statea~an.d the.-Distr.ict,bf Oolumbi~ e~111rJ ·w1 '~In•) 4wHrr~wr •ni•n'l'I 
••il'he·, t-espondentSI flnteniatiomil/' Cilfculat~ohr·Compa1iy; r 1lnct; ·SLM:: 
News~ Compariy,·:~nd lfidwest Distributor~ 'Ine.~'llfa:naw, limd-dnring. 
allltimea:hereinafterfmentioned; ha~lbeenrehgaged .in·:thel·~Jala ~hd· 
distt~ibutiofit of,;-petibdietl.l r in~gazirles r;andj(btherl perlooicai)IJ)Ublica;.> 
tiotu; hatween•:andnarnoHg: ,the• Vfl.ri:ous 'Statesaind~ Terrilbries_loff the~ 
United,-States 1and the District~ bfl·(Jolumbin, .and;:b:ave- calisM ·~hid' 
mi:tgn:zi:nes. i.nlhothert publica'tio:llins6i sbld 'tbyt·theni, tb-'•oo f~hippe'd ·td 
therrpurcha~ersothereo:fr~~ted~'in·,ftll«<State,~of•:N~wnY~rkrand .,ih1 

other States and Territories and have at all times herein'Hterl·m~n~• 
tioned .~an;cu., Olli ·a.f ~onstahktrade Iandi ·corhm~roi:l Ul!. sn6h .lpublfla­
timlst 100t ~~en J and, amoilg-:thew~r~ous' StateS! 1a'rld· /Thrl'itdries,·u!fl the 
U~~t~-~r·State& ,,a:nd. i the,JDi:strict· :af ,Coltuhbia~ 1 • ,Hereinnf.td.,BI\thenr 
the:(JWPrd i.~~nublis4ersl?- tis:·used·,it~·shall ~be t·deemed.·> W.·irielnileJ'O:lso: 
tl~~Jila~t...naoledf ithree:> lrespO:tlderith~ !AU IOfl I Sa.idt; 'l'espoddepts;! nret 
ll.OWl I' &nd '!Btf ) ollr 1 ~imesn hereina:fteJ;'' fmen.tioned l hove·~ tieen;'t :in• fSnb~i 
stantial competition J intinterstare·~Oiiuneroe:\ among! ;themsel\'f'S rand; 
witlt1 othelt rpubli~hets:\lnd"8ellers ;of- inagtizinee tahd1 ·otlu~r ·rJeribdidU 
P1tl.>lications-~> rand·r.with'l 'the·) distl'ijbntors•)ibtf I ooeorld•handt hu i ·back•> 
lHJntbdr;tnit"gaziriesna;s .hereinafterli;ett.fqrth. l tThe-,aggregb.te b~iness• 
ofr ltb.eser -:..}'espondents• •nmotmts ·rtorrspbStanti!!Uy I moret thut I twelv-e 
million c?pies of each issue. 
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J> AR. 3. In the distribution o£ the magazines so published and 
sold by the respondent, sales are principally to so-called "distribu­
tors" or wholesalers located throughout the United States, although 
to a minor extent sales are made direct to retailers; consisting prin­
cipally o£ drug stores; new~ stands, etc., located in those. districts 
not served by wholesalers. The legal relationship between· respond­
ents, with the exception of McFadden Publications; Inc., and Mid­
west Distributors, Inc., and said wholesalers and retailers is that 
of Yendor: and 'vendee. In the two excepted cases the relationsliip 
is that of .consignor and consfgnee. If I I 

At all times hereafter mentione(l'and for an undetermined lleriod 
prior thereto it has been the .custom of the industry and trade that 
all magazines remaining unsold in the hands of the w holesalet and 
retailer would be returned to the publishers from whom received and 
the wholesaler or retailer reimbursed or credited in the amount pa1d 
therefor, so that the publishers received payment only for th'ose 
magazines actually sold· by their whoJesalers and retailers· during 
the current period, that is, from the time they were placed on sale 
until the succeeding issue of the same magazines were placed on 1sale. 
Also, it has been and is the custom that the wholesaler would reim-' 
burse or give credit to the retailer for all magazines remaining unsold 
in his hands at the end Of the current period, so that the wholesaler 
receive payment only for those magazines which are sold by the re­
tailer during the current period. Also, it is and has been the custom 
that instead of shipping !back the entire unsold magazine, thel cover 
only is returned, as a token that the same remains unsold, and whole­
salers' and retailers have been and are privileged to sell the remain­
ing body of the magazine as waste paper, for their own account. This· 
body of the magazine, f:rom which the covet has been removed and 
for which the wholesaler or'1·etailer has been reimbursed, is known in 
the industry and trade as a "coverless" magazine, or "coverless return'~ 
or "return". · l 

P .AR. 4. At all times hereinafter m~ntioned thei·e were and now 
are throughout the United States, perso11s, firms, 'and corporations 
hereinafter to be referred to 'as back-number distributors; erigag~<l' 
in the business of collecting r noncurrent cast-away magazines, par­
ticularly 'story magazines, and selling them to retail dealers, consist­
ing principally of news stands, drug stores and other' retailers 
handling curr~nt magazines .. •• These noncurrent· magazines, hel'ein­
after to be referred to as ''back-numbers", regulady· retail at"from 
one·third to one~fourth the sale price of the sam~ magazine while 
current. The sources of supply of these· back-number distributors 
were and are principally •waste paper dealers located throughout the 

1 . I I 
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{!nite<l States and, to a minor 'extent, such organizations as the S1tl va· 
hon Army, jun~ dealers, etc. The back-number magazines have 
been and are in active, substantial competition with the current 
numbers. 

PAR, 5. Among the back-number distributors above referred to 
were Back Number 'Vilkins, Inc., a corporation, and Eastern Back 
Number .Magazine Company located, respectively, at Danvers and at 
Lynu and East Saugus, Mass. These two distributors at the times 
hereinafter mentioned dealt only in entire back-number magazines, 
as distinguished from coverless magazines or returns, and were the 
principal distributors of back-number magazines in eastern Massa· 
chusetts, and in the early part o£ the year 1932 had an aggregate of 
approximately' 800 retail dealers in that area, 90 percent of whom 
were dealers in current magazines:· The principal sources of supply 
of these two back-number distributors were waste paper concerns 
located in Massachusetts, New Hampshire, New York, Michigan, 
Pennsylvania, Ohio, Illinois, and Missouri. When second-hand mag­
azines were purchased by them from these sources of supply, they 
Were regularly shipped from said States to them at their respective 
places of business in Massachusetts. 

PAR. 6. The retail dealers of the back-number distributors above 
named handled only entire, covered back-numbers and did not sell 
or offer for sale coverless magazines or returns. 

J> AR. 7. IIi: eastern Massachusetts the magazines of respondents 
were distributed by some thirteen wholesalers located in Boston anc1 
other towns and cities in that area. Respondents regularly 'sold and 
delivered current magazines from their respective places of business, 
located as aforesaid,:to these wholesalers, who in turn supplied the 
retail dealers in that area, including 90 percent of the retailers han· 
dling the magazines of the back-number distributors hereinabove 
named. I ! ' 

PAR. 8. On or about November 5, 1931, representatives of the re· 
spondents, 'at a meeting in the City of New York, formed the Special 
Committee on l\Iagazine Distribution, consisting of a representative 
from each of the respondent companies, to take action for and on 
account of respondent~. The formation of said Special Committee, 
nnd the action thereafter taken by it, was with the full knowledge 
and consent of the responsible executive officers of the respondent 
corporations~ Thereafter and beginning· on the first of April 1932, 
and continuing until about August 15 of that year, the Special Com­
mittee dispatched letters to all of the wholesalers in eastern Massa·­
chusetts handling the magazines of the respondents demanding t1lat 
they inform their retail dealers that· they, the retail dealers, would 
.l ' lto1467-37-voL 20-'-ao 1 
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JW;lWI)get'l b~ ,}W>Ii~itt~d;.!to jhan4le:·baok...,n~\l;l;l!U~lZ.~ "~aga:e:in~:'l ;:-. thatnif 
the.yt hand!~ ,ba.cl\·muul.let:·mag~ines . .the_y, w~~lll bQ, d~f\i~·t£\Jrthen 
sup~e.s ·Qfl c»r~·.entr,i$sUe,.s1 r HlU PM l J:~cei pt: qt ,tb~e ol.etters, f the t!aiJ 
wholesalers notifie<.l their retail dealers, uoth in writing anslrol!a.llyl 
tba~,.t]\ey.l'~v~uld:J;be, .~:equh·e<l [.tOt ·~~os.e ,:lmt.~v~qn 'k#lltlJ.h1gr. c.~.U'ttnt 
~$sJ.IW JlU~U)~~ll:~:mlll,libet'l ~liJl~~i.IlEIS .i · tbnt .. Hi ~heM" CfJA'tiim~<l..!tQ:;ha:ndlu 
QIJ~lllll1lP.~\\;n}aga~t.ae~i they"·W~"Clld •)l0 1 l~ng~\'nbe)SU!iP~di~vitll rGUt4 

J.:l;}n(:.ijs&UilS,JJ.; <notrJdi-rJ.-.ih mrJ •J;.•,J!T : . r U ~rllgfiiJ~ J?~:~'{ I~rw rrw( •• 1 
~~·~Mr;.;9:-il~(;'..llJ.l~rtol,tlte·)ij~,v~,u'lel~'tloneU·:<l.etQ~md:frrQ£Ir~t'*lndc:vts 
up~l~ tlwi~ ,:"Jll?li!ET~erl) ·"lld· oQf:..:tl~~; m>tice& ·P . .f .th~·J'lllq],~ll.llli~r to: .. their, 
rt1~iJm·su.._pp~·qx.hn~tW;,y ,J~"U ·ih~ c !I!~tail. r~ol'elll~r~,, luuttUuig hot h., jthq 
C:lll'Z:'~~·.is,~~~iA! !r:t~~PQnclr~~s,~n~r the, uack-J>:~mbeli[nJ.agt,~iJl~S iof~tho 
\~};Q[ ~hst',t;IbntQ~·~:~, fHUll~~)l·,dl~Qtl.tmue~l.ha.ndhngrJhM:.k-n~mbm.i Mlllg~fr. 
z,~~~~~· .p.J;ld ;SJt~dJ<d.i~t,:fbunwp ·htttl d.iffi~ulty;;in Jl~\ldng1 io~h~iJ:<deaJ.eJ.·a 
f.9.11·j.ll~JE)a1Jl~lt¥~~~;:r 'l'I'Yff ~·whrdi1J.~H 1'ldrmll{-::ihmi md 'k~I'Jcft lo 
, c r f:.,A~·, U/, Plldllg .tli~ s~JJ;J.~I.pfd.P(l( oft tir)1~;.tbe, nl:f9YfilcJl:ltntiv•wJJ1etA 
t~p~ it<), cW~O}fl$alel.:Sr ,im "tJtst~~.n;(MII.M~hl.l!'i~tt.$r i1V~r.e, ibf.OO,g i di#t}!1-t~lwd' 
~.~i~?l Sv~i¥ !Cqwmit~I).Qn)l\~llg~~int D.ist~iq~tipn:"wM ~~·~kingitQ 
JAfieJ:~~~~ iW·lil~ !thes;smu;¢~~ .Q£,supp]Jt ,pf the··'lll¢kr:pyim.be!1·fl1htf:lhutQiiS~ 
by bringing pressure to bear upQnithe,i&~LVill.'tiQl~ A<l'»l-y\r•tnd ,otb.~l) 
£!}\t,rl:)f~ .. ~fttillPPlY. > t(H)r.tw~n.t.,t}te·~llle! of, b11tikjjl1J:I.n~r •An'g!lzi;ue~lto 
1l1PI'~·~l~l~,dist.~i.b.v,ting Jh~Jsame~to·r~mU·d~a,ljlr~. I•'.llhrnr[ Jymrr rr 

PAR. 11. The result.:.Qif. rth~ joil)tll actjQnt of•,tl;etJ.!h I'fl~pon.denta1 , as. 
llf);'~lTIRRpYA f~,lHul~ha~_baen 4J..l(ld i~itorsllb$ta,nt{ally.int,edete.\\'ith.ll!nd 
~~!'i~f~<CPJQ]ilej(~~~lll ;p~t:WJ.lf'l» JJ'~p(ll;l.dMtS and ·their ·;whnhJeal¢J'I);i pn,-tbe 
<pJn:}, lp.~Jl}d,, M~, ~h~ ~ni<ll ,d.isftihlitQn;;·rOJ J bn~ t,rnmillben, magui~s;, ,Ot.l> 
~·hli\J ~t,lf;l'} )lan.d~ itpll!? i ilf.~Jfi \liQg• rth~c; ptt.bliQf i .to~a.!I!UPBtantiru\•,exhtul1 
gfi tl]~Jt~pr»ts, tlmt iW<>.Wdr~orma.Uy ,flow· frW»ti>U~ ~oro~tition,., J 1nol 
-rlf:r[ :--'J')lrtd:.tt •Hil1o jf[•J·n•ur Q{~C[J~k'i~ 'rr ,ll'J'JG halt ni c1')IH'>h liBh'r 
•)'lodr:lli'l'l'ltl ..;·roiiJJi·tl-:ifJ 'J'J<~rmu-)l·)J:•f Hit lo .,:I'J:ri.'I:H"gr:m ~rH -guilh 

The acts and practices of the respondents under the circulili'!'tances 
lJ4fe~mbfir~.fA'1m~lr4U.lo<l rrt. !tQrth),h&¥6;been~ttnd(aw ·to tile inj.uv;tl of 
t;l},~i.r.i<~lllp,t#Q1i~·~~rprqj wli~lli1l~ ,tire p:ublio.~int~reat ,n!Jd:~onstitu~e 
tWfllJlJit.llll}tq~SJ: o.f, ~9W.~titiol'lniJltcdmmmtc~r:w.itnirtr.the. intthtua.nd 
~anjng·PA ~p<.;tJm1 ~,[qf the(.Ar:;t,p.f~~Congresst.h,J.·einaboV!e, enti.tledvn'l 
•J•JIIiurwo~ fr:i·,·•rr;.: hir.::• 1,l_j;_n6'tJ:Jt)'m1 · d'l ,.,.1.,,,,.,furoq~·n l0 Jrrno·)·•~: 

' · 0J<J)ER Tv l;:A~E AND DESI~ • 
•t-ofdwO!f,[ Hul 'HI I dlnr ;.>H 11 • ){ Yd ""'''' ·r•Jl I''J'I'lllt 1101 h1: arll f•nn 
t;.'.r}A\s,~r~ew;ljng, he;i:pg;be£qtf!,th~·l!'etleral,q'ra.-da,Golmnission·,upon 
~Q~i qom.p\q.inj,ptf.h\3 Qwmni~&iM,r l;ba! anawerill 'Qf;thtffespondentel ,the 
ey~qepffti~!Jlf~J4Jh~IP.f~f~,n:nd,:rr,g~un~nt•of,loo\~lt:f~,thetiCommi&~ 
sip.n,~dufp.r,.,tJ*rr~!;>pOhuE~nta~, •Hrt lo Jr .. (>t ;.n,.,IH h·Hhlnq-:ib 'J'ltliur 
,,~p.~~ tillllr CP.mm.it>:'lili>J)j.hJ!-vJ11gr !nlW&·itli Jindings! ae~~ttil too ,fo.ot~ ami 
~t,1 ~r.c;l.ll&hwr ,dr,~ lln thttr~~r.<>mt that-.·tli~a··tes~ndental hne,·MiolB; teli 
the provisions of an Act of Congress approved SeptembPIT<~6jtl914, 



439-
i29.T •.r n~ 



440 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 20F.T.C. 

IN THE MATI'ER OF 

CUR'f A. SCHWARTZ, INDIVIDUALLY AND TRADING AS 
AKRON CANDY COMPANY 

I I 
COMPLAINT, FINDINGS, AND ORDER JN REGARD TO THE ALLEGED VIOLATION 

OF SEC. IS OF AN ACT OF CONGRESS 'APPROVED SEPT. 20, 1914, AND OF AN ACT 
OF CONGRESS APPROVED JUNE 16, 1933 

Dooket 2251. Complabzt, Nov. 24, 193-f-Decittl{ltt, June !1, 1995 

Where an individual engaged In the manufacture and sale of candy, including 
"break-and-take" assortments composed of individually wrapped pennY 
suckers or lolUpops, within a few of which there was concealed the state-' 
ment "super dum-dum free", together with a number of larger pieces, thus 
referred to, for sale by the retailer to the consumer under a plan by which 
the chance purchaser of one of the aforesaid individually wrapped pennY 
suckers, containing said legend, received one of the larger pieces free, and 
the purchaser of the last penny sucker in the assortment also received, 
without charge, one ot ~;~aid larger piece~ 

Sold said assortments, together with explanatory display cards for the advice 
of the ultimate consumer and retailer, to wholesalers and jobbers, so packed 
and assembled that they could be displayed for sale and distribution to the 
purchasing public, liS hereinbefore set forth, without alteration or rear· 
rangement, and could not be resold to the public except as a • lottery or 
gaming device, without unwrapping, unpacking, disassembling, or rear­
ranging the same, with the knowledge and Intent tii.at said candy would and 
should thus be resold by the retaller; In competition with concerns who 
regard such a method of sale and distribution as morally bad and one 
which encourages gambllng, and especially among chlldren, and as Injurious 
to the Industry In merchandising a chance or lottery rather than candy, 
and providing retailers with the means of violating the laws of the several 
States, and who refuse to sell candy, so packed and assembled that 1t can 
be resold to the public by lot or chance; 

With the result of putting at a disadvantage, by reason of their said refusal 
to adopt such a practice, said competitors, who can compete on even terms 
only through following the same to meet the demand and preference for 
such candy from certain dealers and small retailers, chle11y, and tliat 
of the children, from the frequently nearby schools, who purchase said 
candy by reason of the gambling feature connected therewith, in prefer· 
ence to the so-called "straight goods", and who constitute by far the largest 
class of purchasers and consumers thereof, and who supply the principal 
demand therefor, some competitqrs began the sale and distribution of candy 
for resale to the public by lot or chance, to meet the constant demand and 
preference for candy thus sold, trade was diverted to snld individual from 
competitors declining to follow sucb a practice, to their prejudice and 
injury and that of the public, freedom of fair and legitimate competition 
In the Industry concerp.ed was restrained and harmed, sales of those deal· 
lng In the "straight goods" products exclusively were markedly decreased 
whenever and wherever the competition of the b'reak-and-take assortments, 
wltfi their necessarily smaller pieces or inferior quallty, was encountered, 
by reason, principally, ot the gambling or lottery feature connected with 
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the latter, gambllng among children was taught and encouraged, and the 
PubUc policy of many of the States, some of which have laws making the 
operation of lotteries and gambling devices penal offenses, was violated: 

Held, That such acts and practices, under the conditions and circumstances set 
forth, were all to the prejudice of the public and competitors and consti­
tuted unfair methods of competition. 

Mr. Henry 0. Lank for the Commission. 
Mr. Walter 0. Hwghes, of Chicago, Ill., for re~pondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep­
te~~r 26, 1914, entitled "An Act to create a Federal Trade Com­
missiOn, to define its powers and duties, and for other purposes", the 
Federal Trade Commission, having reason to believe that Curt A. 
Sch~artz, individually and trading as the Akron Candy Company, 
hereinafter referred to as respondent, has been and is using unfair 
m~thods of competition in commerce, as "commerce" is defined in 
satd act of Congress, and in the Act of Congress approved June 16, 
~ 933, known as the National Industrial Recovery Act, and it appear­
Ing to said Commission that a. proceeding by it in respect thereof 
~ould be in the public interest, hereby issues its complaint stating 
Its charges in that respect as follows: 

OO'I.IIfl,t 1 

P ARAORAPH 1. Respondent is an individual and trades as the Akron 
C:mdy Company, with his principal office and place of business in the 
City of Akron, State of Ohio. Respondent for several years last 
P~st has been engaged in the manufacture of candy and in the dis­
~l'lbution thereof to wholesale dealers and )obbers located at points 
In the various States of the United States, and causes said products 
~hen so sold to be transported from his principal place of business 
In ~he City of Akron, Ohio, to purchasers thereof in the State of 
Oh10, and to other purchasers thereof in other States of the United 
States and in the District of Columbia. at their respective places of 
business, and there is now and has been for more than two years last 
~ast a constant course of trade and commerce by the said respondent 
In such candy in the State of Ohio and between and among the 
States of the United States and in the District of Columbia. In the 
co.llrse and conduct of the said business, respondent is in competition 
With other individuals, partnerships, and corporations engaged in 
~he manufacture of candy and in the sale and distribution thereof 
In commerce between and among the .various States of the United 
States and within the District of Columbia. 
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$tlP~H •. ~~ •. J;n.,tb~,.CQJJXp<lJ!Jl!l c.Q.:wi!W~~n~·A~ .. ~~s~~fifi.,~~ ~~~1ib,\'9. in 
plitagtllph ihhtreiDJ neapon:dent~Us~an.d hllsJsOld;to .,ht)leSl\Ieure,aJers 
ani1 1jbl:l~slt'ertititt'1'·acrur~~·~i"'ilMtJti£fu~nUuof !clnd~Is~ pa~kedi'and 
dsseffib}'~l111H!S''~1 1H:\~5WI!'l1fl~?us\! of11lf.r loUb%1'5dHretn~J'\v'1iwa 1/ot'B. ·ttH" 
d-Lktllll'/ •JII'(l!<lOll '/I(UlO'l hnR ~,Y.!JHJ}')t!l ~rt9')ihuFJ~fJ 'HII ot Jln 91'rf/ cll'JO'l 

1s rwute to ne consumers t 1ereo . ' 
• .m11 ll'l!J.lliO!J lo ahorll9ni 1W'ljlU !191U.1 

One of th.e sa1d ~sortme1,\~~.of ,?~q.~dY. 1s ~~{fiposeQ. ?t l,llece~r-of 
candy of undo m SlZe s (lw 1 'iHlflr~~:(l ''IfHO'~'tlliJ. '\Vi ttl~~) inn~r 
of larger piUc~~~ '8ll'"t'ilrit1~ t~i~~ ~iiVfJr~~i~2~~~}\ crth;n?\"R}t'b\rbe 
given as prizes to purchasers pf sai~ n_i.eces of candy of uniform size, 
h d I 't . th f II 1 v.v-J'ftt.o: J s ape, an qua 1 y m e o owmg manner: 
• qT-hefJS!)id c pj.ec~~r()joooJlq.¥ .PJLunifqr.m..di.lM,·~ ~ Pfll J!4) rl Jfl\ll\l.ity:J.in 
sa.id'}.s~Jtu'tlllel)t·~~·tont3lll~~J ~tQW:.. 'Yfft-.PP~I;~iAnd Jt malJS.'l\lQ.l~Jl 
olrt~l!rellid1¥!r.,~pf!IJ~lw.tefpr;iq~\llthet-nmlJAA,w\fmP ~A:~nw.·:u~m,Jlu.m, 
fteef,,b)t.t~ mwJMli~ nie!lflill ~ml)\ili ce~~4.Y.:iH!U~Pj b~ffl&.I]Jh§f!~ 
Primjngl'9~tbt:li~Jjl\ll!;f()t. 9cW~: ~liintll4Jll\figu~l}utlwM~nres{~~~!t~ 
h;ig'ft'fJ:t~~y.,CA"nM~ledJ;IJ10mtt~EJiilfRRP.~~j,ivffnRWCfhJ¥ieA91~iJIThaN'!9rl 
ti~nb~fil pl.lr,c}l «sl.~n4AI'It~;.: JP~9J\ ~~\\ ;,th~i 'Yhllo]j)l}~fl 1 i\'~IJlqfJe~hoiW~ 
piec'}~ ~>f. qw,d~ t}l~ lPWf\l~m,~ztt) sflJYP&,lwWi <]\WAi~y?.¥i·fl~\Q)~¥t9~:fN~tn!k 
tE\~Ili.\t,t t~!l,pti~rt,!li ~·#IQ..tJ~~~m?.fiYRtlq:q:Rdm~:~,~mtc.thlt ,P\\t.9.q~~1t 
Wb.PJ·p;t:OqtJf,(}ll·,Q. pie~~ 1?-f ~iU11tAAiy ]ta,l'{Mtg IiJA~,_,~y,9,;illo"vm~rofhum 
q.pm Jr.e@!i i J;WintW Jhef-Wlkiisc.'flf~tJe:;k~'l<> r~reJ~!%1\fcl.i,j_~; tR ~ gb:k 
free of charge one of the saiq.,JAI7mt ;P.i~~-q\ 11!\llPiYi P,.~·~t9lf_p~f. 
referred to. The purchaser of the last piece of candy in said' assort~ 
mentis entitled to receiv~ anchia,fulbe given free of charge one of 
the said larger pieces of caJ?dr. .. The .aforesaid ~urchaser of said 
ckDU~~s4hlf. ptb~tthf5flll fe~\\dfifWJtJinlt!t~i.tdppeticbiu.:ing•ttlt~l:vtoffis 
"sb~~ 'dtlfff"min\Cffle"~!fhl1u~'t8•phbtiwthsn~idfrUiwsM~r.l~~ pt~~'S) 
dt•Jan~·w1J.~ll'j'lj_y1ldt bt'lbh!AtiM.ff .oidO lo 'lh:l8 1rro1}(L lo '{JiC> 
·ait-esl(Mn'd~itr in ~htl6'0 ib~ts:HchEi:lut~ni1:'4h'&i tOM b.tdl~h:ol~feeMalet~.!J1 
a1Htijab~rlt~rtu~l1tJkbidfwithr~idfasEhrtl\n~hr W ll~:t'ISlllJ ~:im:liitt 
deait!r~,mWffetin~~~dr~a.:tlcl!ielP.f'tl~nfJ. s•'!Uhhl<JWpl~2u&'i-dubeaH IAl 
lce~tid•dr 1tegenllt In-tb'r-n\itlg:-tl!ufrfiJOtcha~~flhttti t:till <ehMy. jS'l btirlg 
Sb1d!ltl\t~c~d:MatuM)~itH tlu!?.!lfi>~~~\Pl&.'J\ el[bO~ t11lttiU'Q:nha.'{,itr'heli~il.itli 
di~~llty ·tt{.hl ofnrWMrHltiotfb,y •t~~pol\tUht-:t alsJ')~I(rs·1d: ltnot!ide~r to otJ{~) 
~ta:1hi~'Q }()ltV lts>'tl4Ytl\~l inahrler rinf •U'h~eH tbe.ta~htif:JbenV Olf ili4rf'supl:!~ 
dnr! ltN:ms'lr81tdRM IL~Id~piiy~W.'l<.l t:l:c! hnn '/TOll :-i 91'lrlt Iwn e"~'llli?.Htf 
i iPkttr~k 'JT~I!\Vhole~aiJ~,. d t!&le.tg· 'llhdaj oLb·ets1 tte!!eU q;aklr~ssurtmehtdT 
of!~a.bd-ytt~ fatailttdM·I~l'~ A.m saiilll·etnibUt*levslhpo~;ga.id •mor~i 
lfu!itMI of.r~dntlyol'b~osklitl 1nrtl ~YJn~:Lidc ~d~dshf:!&i;tlksphidlru>i~\f. 
pub1M·lih'llccotid:tinb!•,f;ithJtln~ .af~r,esaitlf.S~tle§•fJlan .. b:Rh~rfdN~t>tbn5' 
~ppH'-'l4 tn'arftitcp~lidwth"'hnnd$i df IotHutst thd mtdi(~ ut1 C'(}n:llactHtgr 
lb:toom~ in•itt~r~atfi10flhn$ p\todnd& lin &ltn:n•t;1a:Jl1Ce l.ithr:tJre-:blMr~Iarlt 
lfetiiitldb~V~ l1!Vfbtth, P.fi§ i lf.l'nealJts~Of\ I md flffing£'1{ltflfclfaOOJ.!§CJtbareof l 

.nidmnfo~ io .:hht;.lia sth nirhi•" brrn ~wtr.:t8 



\Q PliJfbll~, ~:.~~HQ'I:~oge)lf&:_ m)U. pr.M ~t.::tfiP· ~)l'fti&r~CA.t.~ flW<Ii~tt 19'.ifflr~q 
~1.61\l~·~nd IFP~<l,by,J,it>i<lPm~t;itAr~. rnfJJJ 0 I ~uilli·uaiJ ~)'Jll :tn9rl(fi)IJ-:;S'I 

~nlJi\Riltl:1a '~hf) iil~l~·~tt~Jllid ~lin.41,y.: ~Q[ th~ PMl'fllliJS}ng .. Im}llicbqt\\l(bqyt4 
nllege<l:_·jifMql\'~$cJI.J,,ti<Jil•e·~t·dm~~ce.[ot.Jl}~,fHilt'{,~:tkl:lo£'#;m.~ ~-~HIHi~Uf.!l 
~Whl ~;utgQtupfe~llJ qt GP-Jld:B iijjith'tul\~:i.DHt-_,1.} aUegn~l.i 11JS lf~h i «.4¥¥lam 
f'A~nctt i&nif., tJ.tew~~;klu g!·witlt ,th!) f.tol"iojfJ~t(·}11<?JllJ\\Y ·eit3u_mn £-!J.JltHm 
tJJ,tJ~;gcJJJ:&\l ~.ttl:d~~·g~ruiJi~!.'J> lWe:htwloc ~hu ~herA,WQ:Mlo#ll~tt\tlqnt~J 
contrary to the established P\WLiQ 1pqlit-.)lJ~~ ,tl11'£5fO'e).'fl1 Sta.t~J!l£JJu~ 
lJ.t1 iJ~~ 'StatJM J&ml1tbf\JAmtJ!jc(1rJoA JC"llJ;~\l~llJ ~~:ml:)~t~l·\ll91tl'O~r:ml.ltnt 
tti 1 tJl~iU!li~~ ~ t#~f,·.Jlftl]J ¥1~m llllJ) ~ :tJut-fHtt ~wtJo£ #Uu 1J\ltiti}\H~t1ttlts 
&r~ Jlj)JltpTr;y.ct~O..tlPPpt],<$l:fiQi\\I1lJ}JJ$ta t.u.trg.1ll n ~nod 1:tr i•J'Eui <> n 21o.ti.bcr tJIO'J 
911}3 Yri l:t:llWJnl';(jlnfi:M~l> ~~tft;, ~113,\l )l nP9l'~Wl~.l >J\tJl.Jtlf 1\t\~, r,_pr~~ HRn~ 
w.ho m.,J)~r:~Jl!l!)ij~u •. ~_:>ll1urj·jJl. qmlll)~tit~o~JyjiilJll'~ElllwWfllllUIJe .Jl<\lm.a 
p,.lJ~g~f].·»~ W.JiWilfi).~ tJJ ~tf~c.~ft-nlltiltl'Jl1fi1lfi!iHit~lll,ll<)j!;fl ~oJt~Js:e4 l.WA 
assemb~~q (.>qs c;Jtpq Y4ltti-J J~~f)§>J'uil~ l}ElrP~t ~f#l~pgE!!l 1·~lldl: ]l>IJ.f#~i fm;, 
sale to the purchasing public so as to involve a game of chance, or 
the sale with such candy of ~ 'tlhari~e to procure larger pieces of 
;andy ,h~ chanc~; and such compe~itors refrain therefrom. 
~"]:\lit! ';5~1 ~Il\\tJ 1 IJJal~Ps liil: (iiim :mlhi~Ute-·'tl~i~~!lt\s'J·~. bf 1 c~~dHM·' !1:e 
~t.H'cUd'.rlJy)r~~i)otiU~At'~ ~\~il''tnH~a;u1·ahtl1 'fri1ifitier'·df'Wat:f{ilttfYa1~ 
'C~JitfyJiftl.d''Eij'"tH~ ~Yeln~nl!: ~f 1clihnti!t ii\~olvbl!"it? twe rsalC:i'tlwteb'f iH 
~fl.~::: ~afirl'*'''a1lov~~a~~~Vi.b\!a; .ta'iid'''!tre _1mlli~iif- 1mtiueear sw' l.~ui:eH ii&~ 
~~d~ tKWdy's~~i1HS1df~ 1and1 sb1CI"~Y're~tdilde1it fntfJFeflltehle ~d 1caiitrie's 
'fift!er~a £l5£.r.sitW ti'dct ~bldl tJyf~;'liil.r-:coH!pe't! tors 6f1 ~Iitl 1i!eJpfflldefttt1W1H:J 
'd?t H6tH\ftk"'tn~fasairl~fl(6't "'6'J.11eqmV!it-enf Itnet~OO .. {(~H1ly<ic1eatet~ um 
l!itrr<lrds'fare:>inJutf!{'f! 'tb I p litc1i!tle 1Mah1C!Ca'ndiJsr '56 \mei'e(f HfOiJ sa;le1'Miff 
sold by respondent in preference· to all others because said·'tl1fliliate 
~tif!I1lt~hsrrtnl!JE!6'f1 give bh!fdrence 'f41 ~e~?Jn.\Jehtllf0s:Ud 'ea&lie~' \:m 
H~cBtihl')d:fl:llt~d 1J.!Hfe "of '~h1ih~el1s8' i1itlfotV~if iW 'th'J11sh'Hl !H~te'bl lJn~ 
11:P~tV ~!~ 'Fire'il~er~Br. g#li'c1 1 h1~ti\:6'd"}}Y tie~pl,~d:e:tftun·aj 1 t~.ar'tCna~iie\f 
a~a:lda~iiCit)tllftn'f!1riY, !l&J:b~#u~~~bf'IS'arJ'lifa~w·of 1 th'il'rlc~l:fii~he,ata 
d1 't-'ett ·t<J 're~i96hllent1 ·t\laUe'' aiiU t 'cU~tmw1 · nb~ hlJ ~a:ra'·b6fupel!.toHl 
~l~~·aori~?tl cu~~~!tR~.saifie "Jtl tatr1et/iilVdTertlnn1l!ih6a ;r 't'Jr~~illJdeB!rdnr 
si!td ~hd~1t'ttldi 1aU!c~~fn1~~m6rs l-wlro'f.lt~er tifh~illiHi,tl'tC/.'k1'mrtd"o h~;t: 
fig~ 'tllW~a'hle 'bt ak I ~quihre'nt~~tllijClr¥or ~~dekc<h\llfetl£Wn'J~n: Jai\J 
can,dy trade1 and to t~nd to create a m<;mopoly of said canCI.YJtfli'cM 
t~'lf~s!JbbdeHt r UHCI1'sti'cl!l ot1le¥'H:n;rH6Ut611J' olf 'bliHClY' YiS! de the11s~lne '* ~if' ~qfiiv1t"I~i~i ~wemoa1 trawcr~J 'lll{prFv:~; 'mtt'~ot-tma'~ih~ ~hu'f>'lid 'of 
tiHfmlrt~fittarlfre~'Homp'Jli'eibH'Hir~~liid''c:Hldst'tfaU(J!O'THe'·Jl.Yf!'bfr~~lHI 
irl~Uhd' 1By !¥eY. snaeflt''It1Hr'th~: t~tmJncf''ii'fid1 'cnP.'alJiiy''u#ra}~y''tll 
elithlnai'J fJ!oili!~ahl 1&iHuf't~lld'er a~l 1&6tHal"C6M~etTt6r~'' fii:l.il to ~:ib1Uue 
~?Ni£tJfut Jn ~~t~'rWfU'boM~. ell~M~;i.*:&'d 1 Ub~~t?.£d'o·:~rn~Hi Ws&.saur 
iiletn3~ t o~'!ilWf!<ltuliral~'Hetn\~tribd 'tlili~'~igoHtrl¥rY'W p~hH<i 'f101l{(y tln\f 
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to criminal statutes as above alleged. Many of said competitors of 
respondent are unwilling to adopt and use said method, or any method 
involving a game of chance or the sale of a chance to win something 
by chance," because such method is contrary to public policy or to 
the criminal statutes of certain of the States of the United State.s, 
or because they are of the opinion that such a method is detrimental 
to public morals and to the morals of the purchasers of said candy, 
or because of any or all of such reasons. 

PAR. 7. The aforementioned method, acts, and practices of the re­
spondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes", approved September 26, 1914. 

Coun;t ~ 

PARAGRAPH 1. As grounds for this paragraph of this complaint, the 
Federal .Trade Commission relies upon the matters and things set out 
in paragraph 1 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at length herein and said 
paragraph 1 of count 1 of this complaint is incorporated herein by 
reference and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely as though the 
several averments of said paragraph 1 of said count 1 were repeated 
verbatim. 

PAR. 2. As grounds for this paragraph of this complaint, the Fed­
eral Trade Commission relies upon the matters and things set out in 
paragraph 2 of count 1 of this complaint to the same extent as though 
the allegations thereof were set out at length herein and said para­
graph 2 of count 1 oi this complaint is incorporated herein by refer­
ence and adopted as the allegations of this paragraph of this count 
and is hereby charged as fully and as completely as though the sev­
eral averments of said paragraph 2 of said count 1 were repeated 
verbatim. 

PAR. 3. As grounds for this paragraph of this complaint, the Fed­
eral Trade Commission relies upon the matters and th~ngs set. out in 
paragraph 3 of count 1 of this complaint to the same extent as though 
the allegati,ons thereof were set out at length herein and said para­
graph 3 of count 1 of this complaint is incorporated herein by refer­
ence and adopted as the allegations of this paragraph of this count 
and is J1ereby charged as fully and as completely as though the sev-
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eral averments of said paragraph 3 of said count 1 were repeated 
verbatim. 

PAR. 4. As grounds for this paragraph of this complaint, the Fed­
eral Trade Commission relies upon the matters and things set out in 
paragraph 4 of count 1 of this complaint to the same extent as though 
the allegations thereof were set out at length herein and said para­
graph 4 of count 1 of this complaint is incorporated herein by refer­
ence and adopted as the allegations oi this paragraph of this count 
and is hereby charged as fully and as completely as though the sev­
eral averments of said paragraph 4 of said count 1 were repeated 
verbatim. 

PAn. 5. As grounds for this paragraph of this complaint, the Fed­
eral Trade Commission relies upon the matters and things set out in 
paragraph 5 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at length herein and 
said paragraph 5 of count 1 of this complaint is incorporated herein 
by refer~nce and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely as though 
the several averments of said paragraph 5 of said count 1 were 
repeated verbatim. 

PAn. 6. As grounds for this paragraph of this complaint, the Fed­
~ral Trade Commission relies upon the matters and things set out 
1n paragraph 6 of count 1 of this complaint to the same extent as 
though the ·allegations thereof were set out at length herein and said 
paragraph 6 of count 1 of this complaint is incorporated herein by 
reference and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely as though 
the several averments of said paragraph 6 of said count 1 were 
repeated verbatim. 

PAn. 7. Under and pursuant to the provisions of Section 2 of said 
Nation'al Industrial Recovery Act, the President of the United 
States on the 16th day of June 1933 by his executive order in writing 
appointed Hugh S. Johnson to be administrator for Industrial 
Recovery under Title I of said Act. · 

Under and pursuant to the provisions of said National Industrial 
Recovery Act,' National Confectioners' Association of the United 
States, Inc., a corporation, as a representative of the Candy Manu­
facturing Industry, submitted to the President of the United States 
an application for the approval of a code of fair competition for 
the Candy Manufacturing Industry. 

Said application was duly referred to said Hugh S. Johnson, as 
such administrator, by and before whom such further action was 
taken and proceedings were had that on the 9th day of June 1934 

It I . 
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~sr<l'ddommenidllti()J}W-anu ·fibtling~nvith·:irespect therot(,.y w'Mrei~•sni~ 
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fl1h.e-Jtpnclndinff pinlll:grnfp'hs of>siid! a;~or.t n•lte Iiit: thee d'ollow.ing1wdrd9, 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes", the 
Federal Trade Commission issued and served a complaint in two 
counts upon the respondent, Curt A. Schwartz, individually and 
trading as Akron Candy Company, charging in count 1 of the afore­
said complaint that the said respondent had been and was using 
unfair methods of competition in commerce as "commerce'' is de· 
fined in said act of Congress and charging in count 2 of the aforesaid 
complaint that the said respondent had been and was using unfair 
methods of competition in commerce in violation of the Act of 
Congress approved June 16, 1933, known as the National Industrial 
Recovery Act, and thereafter respondent duly filed answer thereto. 
Testimony and evidence were received, duly recorded and filed in 
the office of the Commission and subsequently the proceeding came 
regularly on for a final hearing before the Commission on said com­
plaint, answer, testimony, and evidence, briefs of counsel for the 
Commission and counsel for the respondent. Oral argument was 
waived and the Commission having duly considered the matter and 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this, its findings as to the facts 
as to count 1 of the aforesaid complaint and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Curt A. Schwartz, is an individual 
doing business under the trade name Akron Candy Company and 
has his principal office and place of business in the City of Akron, 
State of Ohio. Respondent is now and for several years last past 
has been engaged in the manufacture of candy in Akron, Ohio, and 
in the sale and distribution of said candy to wholesale dealers and 
jobbers in the State of Ohio and in other States of the United States. 
He causes said candy when sold to be shipped and transported from 
his principal plaee of business in the State of Ohio to purchasers 
thereof in Ohio and in the States of the United States other than the 
State of Ohio. In so carrying on said business, respondent is and has 
been engaged in interstate commerce and is and has been in active 
competition with other individuals and with corporations and part­
nerships engaged in the manufacture of candy and in the sale and 
distribution of same in interstate commerce. 

PAn.. 2. Among the candies which respondent manufactured, sold, 
and distributed at the time of the issuance of the complaint in this 
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case was an assortment composed of a number of small pieces of hard 
candy on a stick, commonly referred to as suckers or lollipops, to­
gether with a number of larger pieces of hard candy. The small 
Pieces of candy were described by respondent as "dum dums" and 
the larger pieces of hard candy were described by respondent as 
"super dum dlims." Each of the small pieces of candy were con­
tained within wrappers and printed on a few of the wrappers were 
the words "super dum dum free." The wrappers were so arranged 
as to conceal the words "super dum dum free" from the purchasers 
and prospective purchasers until a selection had been made and the 
wrapper removed. The small pieces of candy in said assortment 
retailed at the price of 1 cent each but the purchaser who procured 
a piece· of said candy having the words "super dum dum free" 
Printed thereon was entit.led to receive and was to be given free of 
charge one of the said larger pieces of candy referred to above. The 
purchaser of the last small piece of candy in said assortment was 
entitled to receive and was to be given free of charge one of the said 
larger pieces of candy. The aforesaid purchaser of said candy who 
Procured a piece of candy having the words "super dum dum free" 
printed on the wrapper thereof was thus to procure one of the said 
larger pieces of candy whoily by lot or chance. 

Responden't furnished said wholesale dealers and jobbers a display 
card with the assortment of candy referred to above to be used by 
retail dealers in offering said candies for sale, which display card 
bore a legend or statement informing the prospective purchaser that 
said assortment of candy was being sold in accordance with the sales 
plan above described. The said display card also bore a notice to 
the retail dealers as to the manner in which the' assortment should be 
displayed. The respondent discontinued the printing of the words 
"super' dum dum free" on the wrappers of the small pieces of candy 
and discontinued furnishing the display card at or about the time 
the complaint in this case was issued by the Commission but sub­
sequent to the time that the Conunission began its investigation of 
the aforementioned acts and practices of the respondent. 

PAR. 3. The lottery, prize, or draw packages descrilbed in para­
b'Taph 2 above, are generally referred to in the ca'ndy trade or in­
dustry as "break and take" or "draw" packageJ. The packages or 
assortments of ·candy without the lottery, prize or dra~ features in 
~onnection with their resale to the public are generallY' referred to 
In the candy trade or industry as "straight goods." These terms will 
be used hereafter in these findings to describe these respective types 
of candy. 

!11 I' I 



d.MJ FEDERAL T,\~;Il&<.PO..M;M:)_~S,J~~ DECISIONS 

~mmn~ 20F.~ff· 

InJ~f\Ftl ~"J~¥1Htl.J'R.~~or~t_~M.Hrle~lFJ'~,1Jll'j~~.J~\lJ?iollSij<Wtm.fi~t~A~r 
~fi~(l;(i« rpflrpgJapb .• ~;.,aPRV.SIJ fr.qVl,Jl"holey;!\Jfl, Ptl~JetM\t; i9l?~r~r ;wlw 
P1Je~W~1PJ1d PMr..~h~ts~<I.JJ~!lill,a~9Qr~!p~l1~·#Pll\,r~noo~~ l!ml,p~~~~ 
tmiJ d~!!!lWi~ gt~J?Jay~f!Ji¥-j~lr#Hi'fO~·t~Jlqj,Q'l'·fialELt9-iJW If~Ji\ijg 1\~, ~~ 
,4y J.\l!l,1i!Wp:<JIJ.~lt1Jt fUP.Q,t~h.~,Cil\15ltY ~Jll{tinfl?HlP. 1\!1-iij.J~~~l'\IJ1Mefl.4 'Y~~ 
.@19 ~wsJ..tdl.stwpJII:f61J;.Q)~h~ ~1¥.1~11!.\~gw.u\lb!r:PY il9..t&nJ:lmm:;e'l9l{H"1

' 

o·tFt.A:sd~NI\.nr s~h~sl Jll~<h~ JPYI)~ilP.Q~e~~u;W#,l'ft{tflt'Pf>~.lv,~q[j~l~91¥-~lfl 
r,~~PAA411Il~~r~~~W~ :Jl~ &~ntrQllove'J:,Jth\1 g<WICJs. :Mtflj -t~~.¥'1 '\Y,~J~ ~}el,i,vr 
~f~q:tq·J~Ar :WJW~~~\e :dePt~lJ rPJ'f.J (jp~J'•!'J• jfbe 11:$PPJ'tlllft"t!J ~~~~·jl~lqr 
~'}~.tmd.;D~MEl~A4 ~ll,9P ~m~~~~ tJ!~tJ tbey.J<:PW;<l·:P.et dj~~llY~-~~li;ljl~ 
.r.~~l\~h~~l4er, ;f.qr ~~~~I IHJ;<i ljj,st.n"Q\tt}oJl J.~Q:-.thft ·fPm:~AI)~J,J.lg·t PllbllfwiiJ.S 
J\.Ix-\Y.~ ,<}.~s(?,\'i~e4,,cwitl\·GWt a.~.lfl\tiO,ll 1 ttf f~llfrp.ng.etAA\\\· ,, r'».IM~:J.3,WjQ.~ 
t~_mofc~tw ~qrtiJlfti\~-lof&m<ly rJ.~JctiJ,l~.iin p~n~gr~n\1: ~t\l~~Pt ~ 
pp.c~~4, 1 P.~fff.Uble" t 1\:qf.l, ~~ 9Yi ·.r~PPWl<l~n~11~AO.W.&r thi\G·r~Pl;i,~!iiJJii(f 
~t ~ppj~Q~ Jb~-r~9l~tq, tQ.~,pp.9H¢. 1}}y,~~frr.~¥<U. ~alwii&X~Jl~~•IP 
;I,; }.ptMcy, J9~.-~;g~:rniP.g lffeyjs;•h:·luw,esi),·l'illiq r r~tail~ MeaJ~rSl ,lJ.~ \J~PP~ 
J.lnP851f~<Judifiass,~m~l~dtRr)J'fHr~nge4!thp .ss.t~.dla!'l\ortmwt.ot f>·lHi1n'l 
() r!lP ·~ ns.al~ J!l:P{l, ~i~tr.ik.qt~~q I kl-A pijler~ r•nq iW1w\e$j!,le.)d~~Jer§'.l{Qf 
"ll~qle ·~H :f~~~\ f)efl)~r,.s,; ()t.r !1~9WtJm~l!!:& P.~ :Wll': fly, f:a&lmnh~q ~P.rL ~vn<:k\'q 
M1:4~t:niJ;>.~d,}A lm'~gl:f RA g rh'lr~~J)., fi3SPQnPe.ll~ (l\llil-r knfl"ll.t'ilg~J ~btl~ 
said candy would be r~SRhlt.q tAeJPJ.ll(.~P~$jng,plJ.~M~·.PYJ~~J,U,p4t&J~;r;~ 
ltxr ffl:~l9~: cA_u,n!ifl j3-J1~!Ml ~}f:~d1 fl~J~m>~~Q.WQ.·JiM\H!IlPW"i:or ~~4};ltay 
~ndL,JP.~lv;~,r< Jlet'r5~~~ )S~.JA~ hit ·migltt WJl~ 1 §h~lld."J:?e.)mswJJ ,t<tA·ll~ 
Ji¥]?Ji11?.Y1J.R~ qfJf}wl~PY·!llJl~,Wi~\hdflll~r~ui·J•Jlto ui a'J9fW>h Jjnh·l 
jJ;~,&~rT~~I~J~,IW?:~~tJ::~\:>II!J,q»rtQf,lWPfurlh-YiJ~h(} t~t~l·J!e4litr~tb$ 
th,Ei;lllJ}fPffii i}eqqr;~~~·jJ;Jr, ~};Jjeffi" l6.n,.,<liMl'f. J!i, t),W1J%'.a)~oandrtliijtJmPt~A 
p,.f ~IWr qy J5lt. Pf• ~~an<;Ml~ !~pp§titll.te.s~~l.'}{)ttm-JU~J:gllmitJgJdex~~ 
.,dGP.mP.~tiJR.r~~.P~Jr~~Iw.l}d~:qtf JmJ>ieflJ;AAla~ ~~H~I¥ll:!~~i~Jf ti~J~mqe~dt 
iMJlrPd,~~,s~ifiRq,i~P.A·th~r~q~i~Hl.JJ.p~Jlttll\<f~ftJlr4t IU~;l!f,\11, 
:P!'1~ftqr,, r~g~~ ~~hr:~~~\lq« P.f J¥l/fh~.nq~f.iiAAri'Qv.Jilmn¥fl> IJlQJ1tlbl(pMI 
~Mt em:~oy.;-M~!lg,, g4,Il1P1i.Jlgri~S;Pf1ii~ly .. tHMlHhtJbiJd,mn;na~;.:~njlld-t 
q~,tql ~~~RilU.4JrtMl9.9stfy,, 9ilc~w~~i.t r!)qpl~f!,;Jl :.,1;\~'l IP~IJlh~~:,i:og,_,af 
•0c\w,~.-\.P.\;)Atte.r_x in~e!ld;,ot ~am:J..y, Dan(:\ IH\ c prqNj~ing l r{}tailr-m.4:llf~ 
chants w1t~ 1 th~r~MS'lflf yjo)ll~t\lg:·~\1EfJ~%W~·a! IiQt\Jilf:IV~l'MH.St;tt~$i 
}l~p.Stfj o~.1$,~~MjC!l~~?l~Rp!E>1 _~Wp:lp~ttt~tiirpht:9~Pqnd~ttt .l'dll$~[to 
sftltl ~And.>h~9 ~~filhE;d.,m<\~sllJ~tiiJWf~ t~t~it:AAn·~ ~'ffl01~t~ kh~ Ptl~ 
l?l" ~qr,pJ:J£~alJR4' 'P~~!·W.IjllP~t~tn;s ~e·tlmw~yi,ptJ.t;t~J!t dis¥.it.al11 
tllg~~1n.~f.Wl}},~~~"Io 9f-:l'ttirt ·r~tJlHe.rtt 1w;ho ~twsl ~lAt~;th~y tl\lllJd~ae 
gf WI¥'.M lc~n~y, JRJl'c rtJl.e ~:~?l-'ElJlk r flijd, t.~J~I' .qJl;;-.'f.Ar~:Wlf lllil~th.odati bt.t)' il~ 
mqpdfa¥<:¥ ,p_r.w\uct~.7¥P:~lJlm;.I?J<q~~fet~ ~l~~~ll.~~·,t>JoPl~.Ji~gi:the~J$1l:ntti 
PirfpP9~ iPJHf~~~'~l4l~ t)JH~hN, trN~~nf$qdlV~;I".t.4d Jtp·,JJt"~JWil1.teu.t¥~••nd 
(Jlhers using similar methods, from said competitors. Said. 'ebmpeti., 
tors can compete on even terms only by giving the same or similar 
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·.Jevices ·.t~ ·~feta.ile1's,I r: r.I1ris: they • kt(!Jl Un#illingi ti:h:l~,'· andi theiyusales 
loft.'fstva:ightJj~t10dS?1 >CalltlY~ 'sli.ow..~a) contmuM' UebrellSe:l:lt~ n 1 u (I fllf{ {JJI Jl 

·nTherenis 'ta'TOOnStant·,demnpdi·fbt-'loandy~ -whio:h o.;is:•sold· hy.Hot;tor 
;:tin~nce!"llm!J~n ~rdet·•to fmMt• tbe :c~hpetition:- of pnan\ffdeturoH; '!Who 
:~Uidn<t 18ir:ttri'but~ 'tial').lly;;wJii~h~~~ tiold •by~'Subh rflftthods,raoma·~con~ 
· pt!H1tors:of;!respbn.dJntrJJ.~,-e-~~guh~tha·tsttle,lu~ldis1ribt¢ib1kbf•eand_t 
for resale to the public by lot or chance. The use of)such )i'tethbil by 
~eSJIOlld45nt( in :thlr IS\iw':andl distributionr ijfthi$t cillilli)'l1vtbl3 pifej.ud1Hal 
·~(lJii:ijuuious•tO"the~ ipl:tbli<f.a.nd 1hi~:~ looihpetitors,')hnd• jhnJ; l'eijult~d·~h 
'(l\~1 (lifvEQ"tiohrtlf lbndll')tbf•Jilsp()l).denbi fron{ 1hist sdfd~ cofnpeHttJ~[JiltHi 
'Yas a restraint upon and a detriment to the freedmh:'~f')·f:ti'rf:n.llrd 
;Jegithn:tite·ICOrhpetjifi~f~m·the>cnni:lyc[nduStcy~.n elr.?. 9t!T .1! .:v.<I 
;,•J1P...{kJ/rtitrJieHftrlncipMftlenia:il.d ·4nr•tM c trnde)ffo~ lth~ 'fotehk i ltn.d 
·take!~fdr11~ta\tlhcqndyfbomesrir.omJth9'Tsnialllr~t'a}l~t~s.1c,The')stbt~s 
of these small retailers are in manyninitan~s-·,lo<rafed· rnaa:tl iScllools 
and attract the trade of the schooA children. The consumers or 
purchas~rs of t~1e lottery o'r')p~i~~,.p~cka()'e candy ~re princio~lly 
~~hi!drJhj a~d ll:Jeeh J~e) b'fLthCI''lott~1 olf.'~a1d'b1ink' 1 f~!ifure u ~On'Pt~te~ 
--w~h ') tlie1 '•l,trreaflJh'!filn&~e'! '8r~dl'arW ,J. piicltligen · IJJcF ~1-1~1 lpo~Sib~I~t y 
t~r~eo1ftiH~?tV ~mm;p;•it h!~ ~elrl·1collstt'~cr:~n.k~~ttt~ lciiuaret1°f>\i~­
?CJras~!tJi~ffi m.:tf:>r~'f~ri'te .!Wtl•et4·~~liig'hlt.J0od~h.1c~Bay"4h.etl lit~ tWll 
·f~eh~f :f1ircliii'~~1t\tfe Clfsplayhlf(~iid~)lft''Sit{e.ru ;n Blrm ')_!utri:-rro:> l~~u: 
_,l'~itn~gseifi fr&11F%e~~h~' bra'nc'JfeslfO£· fllWc~d'.f Hidlist~.f' te~Uti~a 
~W\1\iYI J.5ra;ebBi?lgl'~ It net ~ffect' lHat'~flrid~Jtr l:P!ieier:t!J1 !rd~Iih.~~r~i'/e 
i()ttety o'lf pi1t~'plickJ~e11candy' bebtius~'of''dit gtimblitig fkhtffP~~tbU­
nected with its sal~yra~·hf\ ~!ll{\j~l}_d; 1!:U.!f>ffWJltJ~1M}f "break and take" 
_or ':draw",rlackage~ or asso~tments of candY. or of ~andy which, pas 
~ntie6t!etll \Vi~n1 ibr_'!ar~r.~o:.thk1pnilfc9't:1.i!~lnWs '&JP ~of?r{oHJun~19. of 
~(!l>t~1ni~~~£p~i'i~ Br)bef?6fuing1£, ~ft.!Je\flpy1 !(?~ IO'f'l~h·~~t~;Of~~dh~~~lflll 
"~tt~'liUf8k-el;f) galnb1lhg0 rrmbng'FtTl~PdTeil~Ii"!RV cbrilrpr1s~ 1 ~Bt0f'ifil' ili1e 
!In'rgest e1a~:'of \)b~i:!Mase~s · ~tiJ 1 r~an~JJW·~u;,~·~~Hi~0ty~ ~t'S~H~§,. 
191 P~Ii! 11~. Jn!e ·J>iet¢e's ~f''bi"rid.f'fil 'tlf,e '"'O'i~niP\trfcPt3:l~~1'n~~ '"uH1Q'' 
1[)iictr~fes '1tit lftUit%tfrttifftctureHP of) th.!W''tYp~ 16'-t'''ChRliY, ·a~e:,'~ltH~r 
·§~~l1~'1tflr~zw·~h'A1'fl'tli~C)~brr~s_P.o'naih'M! P{~b'¥- ~H?~si'f'rtldi1f1 ~b'J.?k'' 
·Jtttidyiot~~Ji@~q-u~Iieyrdf''flie ~tafi!(~ tnl_thW ''bPe~lt ·a\i'd'~atr~•~llF''~dYa:w~' 
·IJ:J~bltit!fi\s'1''isHtJoJrer l tli.afit t11~t r.tH ~Hlt- 11~trtnglh~ r.g-Jaat'tl rittsS'ldrtfu~n~s . 
. It 'i\!I~c!~~arJiUf Ifial{g ru{i~ Uittelerlb'e beewE!~'rf~itflet1 t\l~!}Jti~) 1d"f'"ili~ 
·ihdi\1'dn'tU'Pi~~·~'IO£r.~ahaf or)'t'JWPqcn\trit{t sf.tlie')~~tm:r~W~i&~il't& 
compen~ate-t6~1h'&'Vii1ue11of'£hl! pH'ie§''h~'~te'M1u'fn~''ifhH:h9 1l.P~~1:1'M­
·tri'buttld~wicll thW''~r~aWiffi4Itlke'1 '6r:h'd~-hw~·gabU~. \1.\\Ynl\ ~·': ~\ . 
. ?.tp~. 9J.r1Tfiet.rert!ire' ~nl.tlie: tJtntiti'S£dtcS! 1 lliS:ii.~ Rfltlfnif~c~Ui1>.¥J> 16'f 
~Jah·c:!y wl1o ·dtfhotrttlanlitucture"d.rlli selr·1~~~'FY Bfl ~riZ~ i.ls~~rtrtibWt's 
tdf crdfiHyolnd'CWliO' Jenn tr4Itlr."sttltiglt~'>ffHB8~" 9~fiifllJ.i~h fJhd!P~lHtt 

: mo1l .t2i~~h brrn 921!9') 
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conunerce in competition with the "break and take" or "draw" candy 
and manufacturers of the "straight goods'' type of candy have noted 
a marked decrease in the sales of their products whenever and where­
ever the lottery or prize candy bas appeared in their markets. This 
decrease in the sales of "straight goods" candy is principally due to 
the gambling or lottery feature indicated with the "break, and take" 
or "draw" candy. 

PAn. 10. In addition to the assortment described 'in paragraph,~ 
herein the respondent manufactured and continues to mamifacture 
candy which he sells to wholesalers and jobbers without .any lottery 
or chance feature. 1 , 1. 11 ; 1 

PAR. 11. The sale and distribution of candy by lot or chance is 
against the public policy of many of the States of the United States 
and some of said States have laws making the operation o.f lotteries 
and gambling devices penal offenses. · 

CONCLUSION 
' "' r ( ! I tJ i, 

The aforesaid acts and practice.s of ·respondent, Curt A. Schwartz, 
individually and trading as Akron Candy 9ompany, under. tl~e con- .\· 
ditions and circumstances set forth in the foregoing ~dings of fact 
are all to the prejudice of the public and respo~dept's competitors 
and constitute unfair methods of competition in commerce and con­
stitute violations of Section 5 of an Act of Congress approved Sep­
tember 26, 1914, entitled "An Act tq create lL Federal Trade Com­
mission, to define its powers and duties, and for other purposes." 

. I 

ORDER' TO CE.ASE. AND DESIST,I ETC. . 

This proceeding having been heard by the Federal Trade Com­
mission upon the complaint of the Commission (in two cOlmts, count 
1 thereof charging a violation of Section 5 of an. Act of Congt:ess 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for otJ1er 
purposes", and count 2 thereof charging a violation of the National 
Industrial Recovery Act), the answer of the respondent, the testimony 
taken~ .and the briefs filed, and the Commission having made its find­
ings as to the facts and conclusion that as to count 1, the respondent 
has violated the provisions <?fan Act of Congress approved Septem­
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes"-

/t is l!.e1'eby ordered, That the re~pondent,, Curt. A. S~hwartz, 
individually and trading as Akron pan~y Company, 1 his agents, 
representatives, and employees, in the manufact11r~, ~ale, and distri­
bution in interstate commerce, of can?y and candy products, do 
cease and desist from : 
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(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, candy so packed and assembled that sales of 
such candy to the general public are to be made or may be made by 
means of a lottery, gaming device, or gift' enterprise. 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers, packages or assortments of candy which are used or may be 
used without alteration or rearrangement of the contents of such 
packages or assortments, to conduct a lottery, gaming device, or gift 
enterprise in the sale or distribution of the candy or candy products 
contained in said assortment to the public. 

(3) Packing or assembling in the same package or assortment of 
candy, for sale to the public at retail, small pieces of candy together 
with larger pieces of candy which said larger pieces of candy are to 
be given as prizes to the purchaser procuring a small piece of candy 
contained within a wrapper bearing the words "super dum dum free" 
or words of similar import and effect. 

(4} Furnishing to wholesale dealers and jobbers display cards 
either with packages or assortments of candy or candy products or 
separately bearing a legend or legends or statements informing the 
purchaser that the candy or candy products are being sold to the 
public by lot or chance in accordance with a sales plan which con­
stitutes a lottery, gaming device, or gift enterprise. 

(5) Furnishing to wholesale dealers and jobbers display cards or 
other printed matter for use in connection with the sale of respond­
ent's candy or candy products which said advertising literature in­
forms the purchasers and purchasing public that upon the obtaining 
by the ultimate purchaser of a piece of candy contained within a 
wrapper bearing certain printed words that a larger piece of candy 
will be given free to said purchaser. 

It is fwrtlwr ordered, That respondent, Curt A. Schwartz, indi­
vidually and trading as Akron Candy Company, within 30 days after 
the service upon him of this order, shall file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist hereinabove 
set forth. 

And it is hereby further ordered, That by reason of the decision of 
the Supreme Court of the United States in A. L. A. Schechter Poul­
try Corporation v. United States of America, decided May 27, 1935,t 
count 2 of the complaint in this proceeding be and the same hereby 
is dismissed. 

t 293 u. s. 4911. 
101467-37-VOL 2Q---31 
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IN THE M~'ITEB 0}' 

BONITA COMPANY 
COMPLAINT, FINDINGS, .AND ORDER IN REG~RD TO THE .ALLEGED VIOL~TION 

OF SEC. G OF .AN .ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND AN ~CT 
OF CONGRESS APPROVED JUNE 16, 1933 

Docket !263. CompTaint, Dec. 15, 1934-Decislon, -tune !1, 1935 

Where a corporation engaged in the manufacture and sale of candy Including, 
among other break-and-take merchandise, (a) assortments of penny candles 
of uniform size, shape, and quality, together with a number of larger pieces 
or small boxes of candy, to be given as prizes to chance purcha~ers of a few 
of the aforesaid smaller pieces, the color of the enclosed, concealed cen­
ters of which differe~ from that of the majority, and to the purchaser of 
the last of ·said penny pieces therel1;1. contained, together with explanatory 
display cards for retailer's use, (b) assortments and display cat·ds Involv­
ing a similar plan in which chance selection of one of a few of the lnui­
vldually wrapped pieces composing the assortment, the enclosed, conceaieu 
color ()f which differed from that of the majority, entitled purchaser to one 
of the prizes, (c) assortments composed of large and small pieces, or of 
uniform pieces and box of candy, and push cards or punch boards, with 
explanatory legends, in which acquisition of large or small piece, or one, 
two, or more pieces, or box of candy, as case might be, was <lepenuent upon 
a I)-cent chance punch and number thereby secured, and (d) assortments 
consisting of two boxes containing, respectively, (1) pieces of uniform size, 
shape and quality, the cQlor of the enclosed, concealed centen of a few 
of which dltrered from that of the majority, and (2) larger pieces or bars 
of candy, the number of which corresponded approximately with that of 
the difl'erent colored cen'ters In the other, so packed that they might be 
displayed as a single ~ssortment In which the larger pieces wer(l to be 
distributed as prizes to chance purchasers of the smaller candles with the 
different colored centers-

Sold such assortments, together with explanatory dl!<play cards or push cards 
or punch boards, as the case might be, to wholesalers and jobbers, so packed 
and assembled that they could be displayed for sale and distribution to 
the purchasing public, as hereinbefore set forth, without alt(lratlon or 
t·earrangement, and could not be resold to the public {except In the case 
of said last-named two-box assortments) except as a lottery or gaming 
device, without unwrapping, unpacking, disassembling, or rearranging 
the same, with knowledge and Intent that said candy would and should 
thus be resold by the retailer; in competition with concerns who regard 
such a method of sale and distribution as morally bad and one which 
encourages gambling, and especially among children, and as injurious to 
the industry in merchandising a chance or lottery rather than candy, and 
providing retailers with the means of violating the laws of the several 
States, and who refuse to sell candy so packed and assembled that 1t can 
be resold to the public by lot or chance ; 

With the result of putting at a disadvantage, by reason of their said refusal 
to adopt such a practice, said competitors, who can compete on even terms 
only through following the same to meet the demand and preference for 
such candy from: certain dealers and small retailers, chiefly, and that of 


