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Syllabus

I~ e MaTrER OF
BUTTERICK PUBLISHING CO. ET AlL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914°

Docket 2171, Complaint, Apr. 26, 193)—Decision, June 20, 1935

Where five corporations engaged in publication and sale of various periodicals
among the States and Territorles, and three corporations engaged In the
sale and distribution thereof, with an aggregate business amounting to sub-
stantlally more than 12,000,000 coples of each issue, and in competition with
one another and with other publishers and sellers of periodicals, and also
with distributors of the much lower priced, second-hand or back-number
magazines, including two dealers in whole back-number magazines, dis-
tributed by them in eastern Massachusetts through some eight hundred
retailers, 90 percent of whom dealt also In current periodicals; acting
through a committee created by them to deal with the matter—

(a) Notified some thirteen wholesalers distributing to the above involved
territory, 90 percent. of whose retaller outlets therein were included among
those through whom the two aforesaid dealers distributed their whole
back-number magazines, that they, the retailers, would no longer be per-
mitted to handle both back-number magazines and current issues, and
must choose between the two, and that if they continued dealing in the
former, they would be denied supplies of the latter;

With the result that about half of the retall dealers affected in sald territory
by the aforesaid notice and demand, duly transmitted to and made upon,
them by sald wholesalers, discontinued dealing in the back-number peri-
odicals of the said two distributors thereof, and they had difficulty in
securing other retail outlets; and

(b) Sought to interfere with the sources of supply of back-number distributors
by bringing pressure to bear upon the Salvation Army and other sources
of supply of back-number magazines, to prevent their sale to those con-
cerns distributing the same to retail dealers;

With the result that competition bétween them and their wholesalers on the
one hand, and said distributors of back-number magazines on the otbher,
was substantially lessened, and the public, to a substantial extent, was
deprived of the benefits that would normally flow therefrom:

Held, That such acts and practices, under the circumstances set forth, were to
the injury of competitors and to the prejudice of the public, and constituted
unfair methods of competition in violation of Section 5.

Mr, Robt. N. McMillen for the Commission.

Mr. Manheim Rosenzweig, of New York City, for Butterick Pub-
lishing Co. and International Circulation Co., Inc., who also ap-
peared along with Mr. Chester W. Johnson, of Minneapolis, Minn.,
and Mr. John F. McGovern, of Washington, D. C, for Midwest
Distributors, Inc. '

Mr, Joseph Schultz, of New York City, for McFadden Publica-
tions, Inc., and Street & Smith Publications, Inc.
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thereof in various States of the United States other than the States
in which they have their respective places of business, and cause
such second-hand and used periodical magazines and other periodical
publications to be shipped to themselves in interstate commerce to
their respective places of business. After acquiring such second-
hand and used periodical magazines and other periodical publica-
tions, said dealers therein sell the same between and among the
various States and Territories of the United States and the District of
Columbia. They have caused, and still cause, said second-hand and
used periodical magazines and other periodical publications sold by
them to be shipped to the purchasers thereof located in the States
in which such dealers have their respective places of business and in
other Sates of the United States and Territories thereof and the
District of Columbia. There is now and has been for more than
three years last past a constant current of trade and commerce in
such second-hand and used periodical magazines and other periodi-
cal publications between and among the various States and Territories
of the United States and the District of Columbia, and such dealers
in second-hand and used periodical magazines and other periodical
publications use the same kinds and class of dealers through which
their used and second-hand periodical magazines and other periodi-
cal publications ultimately reach the ultimate buyer as do the re-.
spondents named in paragraphs 1 and 2 hereof. These are chiefly
proprietors of book stores, magazine stores and news stands in rail-
road stations, hotels and other places,

Par. 5. In November 1931 or thereabouts, the respondents named
in paragraphs 1 and 2 hereof, for the purpose of eliminating com-
petition between themselves in the sale in interstate commerce of
periodical magazines and other periodical publications and dealers in
used and second-hand periodical magazines and other periodical pub~
lications, entered into and have since carried out and are still carry-
ing out an agreement, combination, understanding, and conspiracy
among themselves to destroy the business done in the United States
in the purchase and sale in interstate commerce of used and second-
hand periodical magazines and other periodical publications. Pur-
suant to and for the purposes of carrying out the said agreement,
combination, understanding and conspiracy, the said respondents
named in paragraphs 1 and 2 hereof have done, among other things,
the following:

(a) By agreement among themselves have eliminated competi-
tion between the sale of periodical magazines and other periodical
publications sold by them, and used and second-hand periodical
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magazines: and other periodical publications sold by dealers
therein,

(8) Agreed to refuse, in pursuance of such agreement, ha've
refused and still refuse to continue to sell periodical magazines
‘and other periodical pubhcatlons dealt in by them to dealers,
whether at wholesale or retail, in used and second-hand peuodl-
‘cal magazines and other perlodlcal pubhcatlons

(¢) Agreed to discontinue; and in pursuance of such agreement
“hate discontinued to sell periodical magazines and other periodi-
cal publications dealt in by, them to dealers, whether wholesale
or retaxl,,m second-hand snd “used penodlcal magazmes and
other perlodlcal pubhcatlons unless such'’ dealers would agree to
discontinue the sale of used and second-hand pemodxcal maga-
zines and other periodical publications. B

(d) Sought and secured agreements from dealers in periodical
magazines and other periodical publications dealt in by them by
which agreements such dealers, whether wholesale’ or ' retail,
agreed not to sell used and second-hand periodical magazines and_
other periodical publications.

(¢) Refused and still refuse to continue to sell perlodxcal maga-
zines and other perjodical publications dealt in by them to deal-
ers, whether wholesale or retail, of used and second-hand periodi-
cal magazines and other’ perlodlcal publications because such
dealers refuse to discontinue the sale of used and second-hand
penodlcal magazmes and other periodical pubhca’uons :

Par. 6, The aforesaid alleged acts and practices of, all of the
respondents are all to-the prejudice of the public.and to the prejudice
of competitors of the respondents; have a dangerous tendency to;
and have actually hindered and prevented competition;in the sale
between and among the various States of the United: States, the
Territories thereof and the District of Columbia of periodical maga-
zines and other periodical pubhcatlons have tended to create in
the said respondents a monopoly in the sale in interstate commerce
of perlodlcal magazines and other perlodmal pubhcatlons, have
unreasonably restrained interstate commerce in pemodlcal magazines
and other periodical | pubhcatwns, and particularly in used and
second-hand per10d1ca1 magazmes and other periodical pubhcatlons
have restricted competition in interstate commerce and the common
liberty to engage therein and constitute unfair methods of _com-
petition in mterstate commerce’ within' the intent and meanmg of
Section 5 'of an Act of Congress entitled “An Act to create a Federal

o}

Trade 'Commission, to define its powers aqd dutles, and for other{l

H

purposes”; apprbved September 26, 1914,
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Nﬁwsl.»(;mimarw «are eorporationkt drganized!under ‘tbe ;1Aws of ‘the
State) of -Newi York, tead¢h:withijtsprintipaluplacejof businesdin.
Newo York.insnid, State. o Midwést Distributors, Trie;-s: wrcorporad
tion, prganized - undeti tha ldws-of thier Btate: of ! Sonth! Dakotuswith!
Us.hrincipal place b business at-the: City:of New iYork: inthe/ Btafe
of«New, Yiork. ). Thel corpofations:labdve namied'were id lexistente,
and thein; printipal:placedi 6T businéds Wers located as aboveistated,
at:All fimes! hereiriafter mientioned. Lig- his o) iodpdin=i(l dzvw
! iHA:n,,i 2.[-Respondents! The" Butterickl i(Colnpany;MdFuddeh 1 Pube
lications, Inc., Frank A. Munsey Cempany; Street:&:SmithPubHéa
Glons, Ine., and Pictorial Review Company are;'ind:af alltilds lidre-
Inafter mentioned have beeh engaged in-the iprihting dnd!publishing
of periodichl, magdzines And dthér pefibdienl -publications and:jnrgells
ng; the, isameyintor andilamong!the vhridus)States -and i Territories
o sthe, United |Staitds: tind.- the Mistrictiofs Columbiaxs/Durirg all
Suelistime they have cansed sich-magazinés and other publicdtions
when, sold by jthetn to-bel shipped téthe ;putéhasetbstliereefilocated
Hlthe:State.bf New Yotk and in! bther 1Statds o6f fha Upited: Btated,
the,Territoring thereof, and -thexDistrict)of Columbiay-and ‘thete is
nowyand: has béden-during:/al} siich: time aktonbtant current:bfitradé
41d-commerce in such: periodical imnguzines:4nd bther publieations!
betwedn, and. dmong the various States arid Metritoriés!of-the United
Stateg fand the District:bf Columbiax o201l ol vlro Yaawwrn arisv
i1The-regponddnts International” CifoulationrCompaty; Inel; SLM:
News Cdmpasiy;-and Midwest: Distributors; Tne pri‘now, and-daring
al'f «timek herbinaftersmentioned: hateibéeny ehgaged in:the'salé ahd:
distributioft 6f-petibdiedl/inagaziries and»bther! perlodical> publida~
tiofi hetween:and-amotig the' various :States:and: Territoties lof! the
Unitdd-States and thé District! bf- Columbid, and:have causéd shid
magazines- anid othéripublications séi sbld by theni-ttbe 'shipped 40
thepurchafersothereoflocated “invithe (Statecof Néwn Yorkrdnd i
other States and Territories and have at all times hereiniifter mén«
t.mned searried, oni-af constant: trade 'and-cothmerce ™. sath.’publida-
tioni betyeen Jand , amohg: theivarjous: Stdtes mrd Territdriesof the
United, States dnd.ithe District-iof - Coltuhbiasl  Hereina ftefysnvhen'
the. word : ¢publishers!- is-used it shall vbé - déémed» to- inelude klso
theesast-namediithreer respondentby [All of tkaid:resporidenits:!are!
new;.and 1at !alll times-thereinafter-mentionedt haves Beeriycin sabv
stantial competitionjiniinterstate céinmercésamong'ithemselved fand
withlothel;publighefs:and ‘sellers of- fnagtizines tahd: other peribdicil:
pitblicationsy rand - withs ‘thé distributors:6f /Secorid:hand' bribacke
hunibdrmi'gazines as heréinafteriset/forth. 1The aggregite business
ofithesel-yespondentsohmotmts tof rspbstantially more; thaiibwelve
million copies of each issue.
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Par. 3. In the -distribution of the magazines so published and
sold by the respondent, sales are principally to so-called “distribu-
tors” or wholesalers located throughout the United States, although
to a minor extent sales are made direct to retailers; consisting prin-
cipally of drug stores; news stands, etc., located in those districts
not served by wholesalers. The legal relationship between respond-
ents, with the exception of McFadden Publications; Inc., and Mid-
west Distributors, Inc., and said wholesalers and retailers is that
of vendoriand vendee. In the two excepted casés the relationship
is that of tonsignor and consignee. v A

At all timés hereafter mentioned'and for an undefermined period
prior thereto it has been the custom of the industry and trade that
all magazines remaining unsold in the hands of the wholesaler and
retailer would be returned to the publishers from whom received and
the wholesaler or retailer reimbursed or credited in the amount paid
therefor, so that the publishers received payment only for those
magazines actually sold- by their wholesalers and retailers' during
the current period, that is, from the time they were placed on sale
until the succeeding issue of the samne magazines were placed on'sale.
Also, it has been and is the custom that the wholesaler would reim-
burse or give credit to the retailer for all magazines remaining unsold
in his hands at the end ¢f the current period, so that the wholesaler
receive payment only for those magazines which are sold by the re-
tailer during the current period. Also, it is and has been the custom
that instead of shipping 'back the entire unsold magazine, the'cover
only id returned, as a token that the same remains unsold, and whole-
salers and retailers have been and are privileged to sell the remain-
ing body of the magazine as waste paper, for their own account. This
body of the maghzine, from which the cover has been removed and
for which the ‘wlolesaler or retailer has been reimbursed, is known in
thie industry 4nd trade as a “coverless” magazine, or “coverless return”

r “return”. ’ ' ’ ‘

PAr. 4. At all times hereinafter mentioned there were and now
are throughout the United States, persons, firms,‘and corporations
hereinafter to be referred to 'as back-number distributors, engaged
in the business of collectingnoncurrént cast-away magazines, par-
tlcularly ‘story magazines, {md selling them to retail dealers, consist-
ing principally of news stands, drug stores and other: retallers
handling currént magazines.-These noncurrent'magazines, herein-
after to be referred to as “back-numbers”, regularly retail at from
one-third to one-fourth the sale price of the samé magazine while
current. The sources of supply of these'back-number distributors

were and are principally ‘waste paper dealers Jocated throughout the
1. (I
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United States and, to a minor extent, such organizations as the Salva-
tion Army, junk dealers, etc. The back-number magazines have
been and are in active, substantial competition with the current
numbers,

Pag, 5. Among the back-number distributors above referred to
Were Back Number Wilkins, Inc., a corporation, and Eastern Back
Number Magazine Company located, respectively, at Danvers and at
Lynn and East Saugus, Mass. These two distributors at the times
hereinafter mentioned dealt only in entire back-number magazines,
as distinguished from coverless magazines or returns, and were the
Principal distributors of back-number magazines in eastern Massa-
chusetts, and in the early part of the year 1932 had an aggregate of
approximately 800 retail dealers in that area, 90 percent of whom
were dealers in current magazines.” The principal sources of supply
of these two back-number distributors were waste paper concerns
located in Massachusetts, New Hampshire, New York, Michigan,
Pennsylvania, Ohio, Illinois, and Missouri. When second-hand mag-
azines were purchased by them from these sources of supply, they
were regularly shipped from said States to them at their respective
Places of business in Massachusetts.

Par. 6. The retail dealers of the back-number distributors above
hamed handled only entire, covered back-numbers and did not sell
or offer for sale coverless magazines or returns.

Par. 7. In' eastern Massachusetts the magazines of respondents
were distributed by some thirteen wholesalers located in Boston and
other towns and cities in that area. Respondents regularly ‘sold and
delivered current magazines from their respective places of business,
located as aforesaid, to these wholesalers, who in turn supplied the
retail dealers in that area, including 90 percent of the retailers han-
dling the magazines of the back-number distributors hereinabove
hamed. oot '

Par. 8. On or about November 5, 1931, representatives of the re-
spondents, 'at a meeting in the City of New York, formed the Special
Committes on Magazine Distribution, consisting of a representative
from each of the respondent companiés, to take action for and on
account of respondents. The formation of said Special Committee,
and the action thereafter taken by it, was with the full knowledge
and consent of the responsible executive officers of the respondent
corporations. Thereafter and beginning on the first of April 1932,
and continuing until about August 15 of that year, the Special Com-
ittes dispatched letters to all of the wholesalers in eastern Massa.-
chusetts handling the magazines of the respondents demanding that
they inform their retail dealers that they, the retail dealers, would
4 1101467—37—voL 20——30 | ' !



438 FEDERAL TRADE/COMMISSION) DEQISIONS

- Qrferi 20 . To.Ch

nw, longen be permitted:to handle hack-nwmber, niagazines s that,df
theyl handled sback-number magazines they. wourldl be:denied furthen
snpplies -of} current;issies, (JIpon jreceipt; of these Jetters,fthe said
wholesalers notified their retail dealers, both in writing and.ortally;
tha.they wauld sbe . zequired] to,cheose ;hgtiween handling:. currént
issues and-bark-numben magazines; thrt.ifi theyf continidd.teBandle
back-pumber;nlagazinesithey.syould motlonggribe) supiplied avith cus
rentiJsauesss esodudin-ih ouwd oealf T .. (1L Frmuss Seedl hus me T
AR 9y Becdusg of: tlie sa bovenentioned demands of (respondentd
upon, tlwmmholnsalels and-afithe, noticds of $hewhalesalers ta-their
lﬁtal,b:ismppmumataly;hal£ thewetail.dealersihianiling both.the
curzent issuesof wespondents,and! the back-numberimagazines of-flie
tmaldistributoys pamed, discontinned- handfing-back-number magas
zinesy and spid:digtributors huid diflienltysin securing: fothen;dealers
for &ha)same;xepsom.r s1owr esotidendail  todumtslad ond aandt Jo
L PARL 0. During the samel periodf of: time . the.aliove-mentivned: Jetd
ters £0,whiolesalers ini eastexni Massachusettsiwere bieing: dispatched)
the| Sperial Cammitten.on,Magazine Distributipn.: avas alsorseekingite
interfere, with the;sources.of supply nf the-back-pumbert distributors,
by bringing pressure to bear upomjthe iSalvation Axpiy 4nd .othen
SOUTGES, Qflﬁuppl}" yto-prevent.tlie sale; of backpntimber aiggazines to
those.coneerns, distyibuting the lSﬂme;tO'l‘QtﬂutdBa{}m‘S- Dolfvril Horny i
Par. 11. The result .of;the jointsactionof-these,rdspondents, as
hexeinabpva found,has been and igitosubstaytially inferfere with aind
lessencompetition betweer respandents 4nd their whblesalers, bnithe
one, hand, pnd; the said distributors: of ybacknminberf, magazimes,, on
tha, qthe:rlhandutbus[depirmmguthe,.publwﬂtana;substantml sextent,
of the,eppfits that would normally flow from euchi competition) goo!
-l wyalistor adb Yo Jrmarrag (&“ m’tﬂiﬂ) i iors ted) ab 2vsliab listor
yrodgaigtad c1oddii-ib gad mxm I)J,INHH 1o eanixsgsm ody wnilh
The acts and practices of the respondents under the circumstances
hegeimbpye. foynshiand get forth, havd,beenandave to the injuryiof
theispompetitors andiprej judivial o the public interestiand constituye
unfairmethods; of, competition il jedmmerceswithin/the intent and
meaning-of qut;lqn biof the Ant‘pﬁfcoonvresgxhgxemabove‘ entitledu i
attiannoD) Teinog” hi QAETE ( shohnog-or Yo Jupoans
m[n[umhl [Tt l»(Ill (IJ?{;?IQ:{;’]:? bt% nl; 0 -I?RES!IS rornlt voit ad) hos
m'!‘ms,prmee,d,mg. beingihefore the Federal,Trade Commission-upon
thewqomplaint.of the Commission, theianswersbf the Pespondentsy the
eyidengg;i{aken, the, briefs, anil, argument; of, eotnkial: for ther Comrhis:
sion gmd, fon the respondentayr ads 1o 11+ o wrobial badoteq-ih 90)inm
1und the, Gommissiom having made-its findings! e tal the: faots and
its, ,c,qndusx ooy drawn t]lere;frorm that,thie-tedpondental haverviolated
the provisions of an Act of Congress approved September: QG;t1914



* BUITERICK ( PUBLISEING.CQ ET ALu.( [ 439
4201 ' e Order,?

entitled “An Act to create a Federal Trade Commission, to define its
Powers and duties, and fot'othe#/glrpuses’L

ﬁl ¢ ?/’ﬂ%’/"j’ﬂ@r@ﬁ, ;{hgt ﬁx}“ igopchx}ti, ‘The Butferick CI‘OHIPPW)

nown as th 1;)1% gi}ny, a corporation,
McFadden Pubhcatlons nc a corp oratlon Frank A A. Munsey Com-

ﬁﬁ)ﬂ“&én%}’#ﬁbh,;sﬁé‘%% S, B T “”éqfﬁbﬁﬂhéﬁ’

ctorial Review Company, a corporation;:International-Civeuin
Compa»nm Inc. @, corporation: SiM News., Companyza corpor atlon,
%mg N; est sttrlputors, Inc., a cor Poratlol}; ‘thelr ag nts, em loy

R s&eﬁ&éﬁﬁ"ﬁi'e%ﬁi?n,',gi?ﬁii” R e e

agaziney and other, pmndxcalepubhcamqnanm interstate, camymerce,
fﬁﬁthwath icease:nhd ‘désist fromthe:followinglacts ~andsz~actamesmn
My ¢4 Ha o 1chay Tsgaganod S ull m mhrl NIGLH vd ol oh hotratyr
“”:(a) ot R PETSEEN QQLnl,’ I}a 1085, 0 muop(:g). my ﬁm; )Jﬁ%}b gppn
bas 991y tl l&mF&lVQS( ombetweenboxr.amongﬂanx ,twouqra more, O,fi hem,
Davisos1 ortmwithuotherss: preventing oruseekinguto ipreventianycper-
ﬁrm or corporatlon‘lla‘vvﬂl’lfy ‘owning -theésamellifrom

?,f,‘}j’;;’“é i pBFS “AIEHbRE RGBT ol Eiterd Yhbtel i Biohia?

“l“ /‘) / OF Jidiel et huag '[f“” (19 91y 14411 ?‘)l )
gy o mber magazings, of, offer, pefiodichl, pub-
189 0 hqanonﬁ,mrmm (iot 19a grotadalotad ry ildug vileedorog
10 ¢(& )1 Byzagreement,nconibination;: ext sencertafuactionsamong
:'f:lb ["" thereelvés!or- béﬂwe)en' OFAMGHEIANY tWol or moresofithem,
any QL "btharré' dtentihEob seekiill ko previent) ot Biiiting
b

od 8“19) K] nus bt o 31516) l %P Dot ad euidy Dlpoils

%10 bag SFuS%T o gause, wholesplers, of magazines. {p ;P}even%

2Uoity| newsdealem.xox: L.Omevuretuglerrs.;o qmagazmes“fmmd mying

‘I‘U’“" 9 fandiobelling:1iof 'xdealmgv dmubscond-handt or>back-number

[:::‘;"a ‘*’%iiga'ti?{e@‘bx‘fbt%r' periddiéal heblications) orin anyman-
B N T 7S Fe it rlth 01hé"'bus e&d G hdlélﬁ‘ib‘li‘lbmr' ”Bf or

10 Ju}l) v‘ S o] 01 hiogat g

twaor pilsaler, i SIS Socon AN, 08 RorkRIbeE, SR De. o
’"“‘” fis Athempqnodmal (DUb‘llQﬂtWﬂS«u bige #1810 8 dowra 3qobs o
WAt TOHdeT, HBehdi PHyY HophiH "l;ﬁ’ €5 PBFE LRIl shall

blx PN { YN st St Zolash m Eo LU AT
Deyeps; re.sppnﬂsnfﬁ“tnom maling, sugh, aeredient ..x,(% etdnts
w:th,;,pmtakmg,sunhmctmn againsty wholgsalers,and Tetail ers mﬁ their
Biagazinés ot wthenperiodical : publieations; as may- .bemreasona.bly
dﬁééksm‘y ¥ px‘éVéht“hhs‘dld publicatfona;-for kvhich reépondentsihave
mfﬂigl“" 40" Sur e dited Kkl % h?iies’ﬁle?é‘“&’ Fotailer > 5l “béing

g no.)dumvm, ‘)1 199064, nume o Jul gd onduy ad1 A1 alpxs1 101

%Mp[ BERR.QN,58 g,ﬁﬁ,ﬁﬁﬁdln WHEE - o eudt AT LI 0 h T ES EST
bt isifursheniandered,iThat thhm S0rdays from,the.date,of, the
Serviceiof thisworder uponirespondents; they:shallifile:withsthes &om-
Mﬁbidﬁ"a' x’epm tqdwm*itiﬁw ssetting fortly in'rdetail thithembreand
TP T R LA T A Ve eanp BT it Ehi¥TBIIAE, o ot ai

mmnoauu 9 %- n A9 o. 10 £101) mqmm aid} 1overanw Dirn 1vvouady
-b’lhmnof)na PEw zmnup 10l19tul 10 zoowiq oiipime gli18arooen 1lody d)iw
dtlm Botoagmos 9urinat v1ettol 10 guildmes st Yo ilrqbultq moznst vd



440 FEDERAL ‘i‘RADE COMMISSION DECISIONS

Syllabus 20F.T.C.

IN 1THE MATTER OF , .

CURT A. SCHWARTZ, INDIVIDUALLY AND TRADING AS
AKRON CANDY COMPANY ! '

i i 1
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN ACT
OF CONGRESS APPROVED JUNE 14, 1933 '

Docket 2251. Complaint, Nov. 24, 193}—Decision, June 21, 1935 _

Where an individual engaged in the manufacture and sale of candy, Including
“break-and-take” assortments composed of individually wrapped penny
suckers or lollipops, within a few of which there was concealed the state!
ment “super dum-dum free”, together with a number of larger pieces, thus
referred to, for sale by the retaller -to the consumer under a plan by which
the chance purchaser of one of the aforesaid individually wrapped penny
suckers, containing said legend, recelved one of the larger pleces free, and
the purchaser of the last penny sucker in the assortment also recelved,
without charge, one of said larger pleces— ,

Sold sald assortments, together with explanatory display cards for the advice
of the ultimate consumer and retailer, to wholesalers and jobbers, so packed
and assembled that they could be dlsplayed for sale and dlstribution to the
purchasing public, as herelnbefore set forth, without alteration or rear-
rangement, and could not be resold to the public except as arlottery or
gaming device, without unwrapping, unpacking, disassembling, or rear-
ranging the same, with the knowledge and intent that sald candy would and
should thus be resold by the retaller; in competition with concerns who
regard such a method of sale and distribution as morally bad and one
which encourages gambling, and especially among children, and as injurious
to the industry in merchandising a chance or lottery rather than candy,
and providing retailers with the means of violating the laws of the several
States, and who refuse to sell candy so packed and assembled that it can
be resold to the public by lot or chance;

With the result of putting at a disadvantage, by reason of thelr said refusal
to adopt such a practice, said competitors, who can compete on even terms
only through following the same to meet the demand and preference for
such candy from certaln dealers and small retailers, chiefly, and that
of the children, from the frequently nearby schools, who purchase said
candy by reason of the gambling feature connected therewith, In prefer-
ence to the so-called ‘‘strajght goods”, and who constitute by far the largest
class of purchasers and consumers thereof, and who supply the principal
demand therefor, some competitqrs began the sale and distribution of candy
for resale to the public by lot or chance, to meet the constant demand and
preference for candy thus sold, trade was diverted to said individual from
competitors declining to follow suchk a practice, to their prejudice and
injury and that of the publle, freedom of fair and legitimate competition
in the industry concerned was restrained and harmed, sales of those deal-
Ing in the “straight goods” products exclusively ‘were markedly decreased
whenever and wherever the competition of the break-and-fake assortments,
with thelr necessarily smaller pleces or inferlor quallty, was encountered,
by reason, principally, of the gambling or lottery feature connected with
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the latter, gambling among children was taught and encouraged, and the
public policy of many of the States, some of which have laws making the
operation of lotterles and gambling devices penal offenses, was violated:

Held, That such acts and practices, under the conditions and circumstances set
forth, were all to the prejudice of the public and competitors and consti-
tuted unfair methods of competition.

Mr. Henry C. Lank for the Commission.
Mr, Walter C. Hughes, of Chicago, Ill., for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
te{nber 26, 1914, entitled “An Act to create a Federal Trade Com-
Iission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, having reason to believe that Curt A.
Schwartz, individually and trading as the Akron Candy Company,
hereinafter referred to as respondent, has been and is using unfair
Methods of competition in commerce, as “commerce” is defined in
sald act of Congress, and in the Act of Congress approved June 16,
,1933, known as the National Industrial Recovery Act, and it appear-
!0g to said Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
1ts charges in that respect as follows: S

+

Count 1

Paracrarn 1. Respondent is an individual and trades as the Akron
Candy Company, with his principal office and place of business in the
City of Akron, State of Ohio. Respondent for several years last
Past has been engaged in the manufacture of candy and in the dis-
tribution thereof to wholesale dealers and jobbers located at points
In the various States of the United States, and causes said products
_When so sold to be transported from his principal place of business
In the City of Akron, Ohio, to purchasers thereof in the State of

hio, and to other purchasers thereof in other States of the United
States and in the District of Columbia at their respective places of

usiness, and there is now and has been for more than two years last
Past g constant course of trade and commerce by the said respondent
M such candy in the State of Ohio and between and among the
States of the United States and in the District of Columbia. In the
course and conduct of the said business, respondent is in competition
With other individuals, partnerships, and corporations engaged in
.the manufacture of candy and in the sale and distribution thereof
I commerce between and among the various States of the United

States and within the District of Columbia.
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to criminal statutes as above alleged. Many of said competitors of
respondent are unwilling to adopt and use said method, or any method
involving a game of chance or the sale of a chance to win something
by chance, because such method is contrary to public policy or to
the criminal statutes of certain of the States of the United States,
or because they are of the opinion that such a method is detrimental
to public morals and to the morals of the purchasers of said candy,
or because of any or all of such reasons.

Pag. 7. The aforementioned method, acts, and practices of the re-
spondent are all to the prejudice of the public and of respondent’s
competitors as hereinabove alleged. Said method, acts, and practices
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”, approved September 26, 1914.

Count 2

ParacrarH 1. As grounds for this paragraph of this complaint, the
Federal Trade Commission relies upon the matters and things set out
in paragraph 1 of count 1 of this complaint to the same extent as
though the allegations thereof were set out at length herein and said
paragraph 1 of count 1 of this complaint is incorporated herein by
reference and adopted as the allegations of this paragraph of this
count and is hereby charged as fully and as completely as though the
several averments of said paragraph 1 of said count 1 were repeated
verbatim.

Par. 2. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 2 of count 1 of this complaint to the same extent as though
the allegations thereof were set out at length herein and said para-
graph 2 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the sev-
eral averments of said paragraph 2 of said count 1 were repeated
verbatim. '

Par. 3. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
paragraph 3 of count 1 of this complaint to the same extent as though
the allegations thereof were set out at length herein and said para-
graph 3 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the sev-
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eral averments of said paragraph 3 of said count 1 were repeated
verbatim,

Par. 4. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
Paragraph 4 of count 1 of this complaint to the same extent as though
the allegations thereof were set out at length herein and said para-
graph 4 of count 1 of this complaint is incorporated herein by refer-
ence and adopted as the allegations of this paragraph of this count
and is hereby charged as fully and as completely as though the sev-
eral averments of said paragraph 4 of said count 1 were repeated
verbatim.

Par. 5. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out in
Paragraph 5 of count 1 of this complaint to the same extent as
though the allegations thereof were set out at length herein and
said paragraph 5 of count 1 of this complaint is incorporated herein
by reference and adopted as the allegations of this paragraph of this
count and is hereby charged as fully and as completely as though
the several averments of said paragraph 5 of said count 1 were
Tepeated verbatim.

Par. 6. As grounds for this paragraph of this complaint, the Fed-
eral Trade Commission relies upon the matters and things set out
In paragraph 6 of count 1 of this complaint to the same extent as
though the allegations thereof were set out at length herein and said
baragraph 6 of count 1 of this complaint is incorporated herein by
reference and adopted as the allegations of this paragraph of this
count and is hereby charged as fully and as completely as though
the several averments of said paragraph 6 of said count 1 were
repeated verbatim,

P4r.7. Under and pursuant to the provisions of Section 2 of said
National Industria]l Recovery Act, the President of the United
States on the 16th day of June 1933 by his executive order in writing
appointed Hugh S. Johnson to be administrator for Industrial
Recovery under Title I of said Act.

Under and pursuant to the provisions of said National Industrial
Recovery Act; National Confectioners’ Associstion of the United
States, Inc., a corporation, as a representative of the Candy Manu-
facturing Industry, submitted to the President of the United States
an application for the approval of a code of fair competition for
the Candy Manufacturing Industry.

Said application was duly referred to said Hugh S. Johnson, as
such administrator, by and before whom such further action was
taken and proceedings were had that on the 9th day of June 1934

15t
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Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint in two
counts upon the respondent, Curt A. Schwartz, individually and
trading as Akron Candy Company, charging in count 1 of the afore-
said complaint that the said respondent had been and was using
unfair methods of competition in commerce as “commerce” is de-
fined in said act of Congress and charging in count 2 of the aforesaid
complaint that the said respondent had been and was using unfair
methods of competition in commerce in violation of the Act of
Congress approved June 16, 1933, known as the National Industrial
Recovery Act, and thereafter respondent duly filed answer thereto.
Testimony and evidence were received, duly recorded and filed in
the office of the Commission and subsequently the proceeding came
regularly on for a final hearing before the Commission on said com-
plaint, answer, testimony, and evidence, briefs of counsel for the
Commission and counsel for the respondent. Oral argument was
waived and the Commission having duly considered the matter and
being fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this, its findings as to the facts
as to count 1 of the aforesaid complaint and its conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1. Respondent, Curt A. Schwartz, is an individual
doing business under the trade name Akron Candy Company and
has his principal office and place of business in the City of Akron,
State of Ohio. Respondent is now and for several years last past
has been engaged in the manufacture of candy in Akron, Ohio, and
in the sale and distribution of said candy to wholesale dealers and
jobbers in the State of Ohio and in other States of the United States.
He causes said candy when sold to be shipped and transported from
his principal place of business in the State of Ohio to purchasers
thereof in Ohio and in the States of the United States other than the
State of Ohio. In so carrying on said business, respondent is and has
been engaged in interstate commerce and is and has been in active
competition with other individuals and with corporations and part-
nerships engaged in the manufacture of candy and in the sale and
distribution of same in interstate commerce.

Par. 2. Among the candies which respondent manufactured, sold,
and distributed at the time of the issuance of the complaint in this
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case was an assortment composed of a number of small pieces of hard
candy on a stick, commonly referred to as suckers or lollipops, to-
gether with a number of larger pieces of hard candy. The small
Pieces of candy were described by respondent as “dum dums” and
the larger pieces of hard candy were described by respondent as
“super dum dums.” Each of the small pieces of candy were con-
tained within wrappers and printed on a few of the wrappers were
the words “super dum dum free.” The wrappers were so arranged
a8 to conceal the words “super dum dum free” from the purchasers
and prospective purchasers until a selection had been made and the
wrapper removed. The small pieces of candy in said assortment
retailed at the price of 1 cent each but the purchaser who procured
2 piece’ of said candy having the words “super dum dum free”
Printed thereon was entitled to receive and was to be given free of
charge one of the said larger pieces of candy referred to above. The
burchaser of the last small piece of candy in said assortment was
entitled to receive and was to be given free of charge one of the said
larger pieces of candy. The aforesaid purchaser of said candy who
Procured a piece of candy having the words “super dum dum free”
brinted on the wrapper thereof was thus to procure one of the said
larger pieces of candy wholly by lot or chance.

Respondent furnished said wholesale dealérs and jobbers a display
card with the assortment of candy referred to above to be used by
retail dealers in offering said candies for sale, which display card
bore g legend or statement informing the prospective purchaser that
said assortment of candy was being sold in accordance with the sales
Plan above described. The said display ‘card also bore a notice to
the retail dealers as to the manner in which the assortment should be
displayed. The respondent discontinued the printing of the words
“super dum dum free” on the wrappers of the small pieces of candy
and discontinued furnishing the display card at or about the time
the complaint in this case was issued by the Commission but sub-
sequent to the time that the Commission began its investigation of
the aforementioned acts and practices of the respondent.

Par. 3. The lottery, prize, or draw packages described in para-
graph 2 above, are generally refér;'ed to in the candy trade or in-
dustry as “break and take” or “draw” packaged, Thé packages or
assortments of candy without the lottery, prize or draw features in
connection with their resale to the public are generally referred to
In the candy trade or industry as “straight goods.” These terms will
be used hereafter in these findings to describe these respective types
of candy.
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commerce in competition with the “break and take” or “draw” candy
and manufacturers of the “straight goods” type of candy have noted
a marked decrease in the sales of their products whenever and where-
ever the lottery or prize candy has appeared in their markets. This
decrease in the sales of “straight goods” candy is principally due to
the gambling or lottery feature indicated with the “break.and take”
or “draw” candy.

Par. 10. In addition to the assortment described 'in paragraph 2
herein the respondent manufactured and continues to manufacture
candy which he sells to wholesalers and jobbers without any lottery
or chance feature. | Wiy sl

Par. 11, The sale and distribution of candy by lot or chance is
against the public policy of many of the States of the United States
and some of said States have laws making the operation of lotteries
and gambling devices penal offenses. - o

CONCLUSION

] , [ f ¥ N

The aforesaid acts and practices of respondent, Curt A, Schwartz,
individually and trading as Akron Candy Company, under the con-
ditions and circumstances set forth in the foregoing ﬁndmgs of fact
are all to the prejudice of the public and respondent’s competitors
and constitute unfair methods of competition in commerce and con-
stitute violations of Section 5 of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create g Federal Trade Com-
mission, to deﬁne its powers and dutles, and for other purposes »

H

ORDER' TO CEASE AND DESIST,‘ ETC.

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission (in two counts, count
1 thereof charging a violation of Section 5 of an.Act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to deﬁne its powers and duties, and for other
purposes”, and count 2 thereof charging a violation of the National
Industrial Recovery Act), the answer of the respondent, the testimony
taken, and the briefs filed, and the Commission having made its find-
ings as to the facts and eonclusion that as to count 1, the respondent
has violated the provisions of an Act of Congress approved. Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to deﬁne its powers and duties, and for other purposes”— .

It is hereby ordered, That the respondent, Curt. A. Schwartz,
individually and tradinrr as Akron Candy Company,, his agents,
representatlves, and employees, in the manufacture, sale, and distri-
bution in interstate commerce, of candy and candy products, do
cease and desist from:
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(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, candy so packed and assembled that sales of
such candy to the general public are to be made or may be made by
means of a lottery, gaming device, or gift enterprise.

_ (2) Supplying to or placing in the hands of wholesale dealers and
Jobbers, packages or assortments of candy which are used or may be
used without alteration or rearrangement of the contents of such
Packages or assortments, to conduct a lottery, gaming device, or gift
enterprise in the sale or distribution of the candy or candy products
contained in said assortment to the public.

(3) Packing or assembling in the same package or assortment of
¢andy, for sale to the public at vetail, small pieces of candy together
With larger pieces of candy which said larger pieces of candy are to
be given as prizes to the purchaser procuring a small piece of candy
contained within a wrapper bearing the words “super dum dum free”
Or words of similar import and effect.

_(4) Furnishing to wholesale dealers and jobbers display cards
either with packages or assortments of candy or candy products or
Separately bearing a legend or legends or statements informing the
purchaser that the candy or candy products are being sold to the
bublic by lot or chance in accordance with a sales plan which con-
stitutes a lottery, gaming device, or gift enterprise.

(5) Furnishing to wholesale dealers and jobbers display cards or
Other printed matter for use in connection with the sale of respond-
ent’s candy or candy products which said advertising literature in-
forms the purchasers and purchasing public that upon the obtaining
by the ultimate purchaser of a piece of candy contained within a
Wrapper bearing certain printed words that a larger piece of candy
will be given free to said purchaser.

1t is further ordered, That respondent, Curt A. Schwartz, indi-
vidually and trading as Akron Candy Company, within 30 days after
the service upon him of this order, shall file with the Commission a
report in writing setting forth in detail the manner and form in
which he has complied with the order to cease and desist hereinabove
set forth.

And it is hereby further ordered, That by reason of the decision of
the Supreme Court of the United States in 4. L. A. Schechter Poul-
try Corporation v. United States of America, decided May 27, 1935,
count 2 of the complaint in this proceeding be and the same hereby
Is dismissed.

1295 U, B. 495,
101487—37—voL 20—-31
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Where a corporation engaged in the manufacture and sale of candy including,
among other break-and-take merchandise, (a) assortments of penny candies
of uniform size, shape, and quality, together with a number of larger pleces
or small boxes of eandy, to be given as prizes to chance purchasers of a few
of the aforesald smaller pleces, the color of the enclosed, concealed cen-
ters of which differed from that of the majority, and to the purchaser of
the last of ‘said penny pleces therein contained, together with explanatory
display cards for retailer’s use, (b) assortments and display cards involv-
ing a simtlar plan in which chance selectlon of one of a few of the indi-
vidually wrapped pleces composing the assortment, the enclosed, concealed
color of which differed from that of the majority, entitled purchaser to one
of the prizes, (c¢) assortmenty composed of large and small pleces, or of
uniform pleces and box of eandy, and push carde or punch boards, with
explanatory legends, in which acquisition of large or small piece, or one,
two, or more pleces, or box of candy, as case might be, was dependent upon
a 5-cent chance punch and number thereby sccured, and (d) assortments
consisting of two boxes containing, respectively, (1) pleces of uniform size,
shape and quality, the cqlor of the enclosed, concealed centers of a few
of which differed from that of the majority, and (2) larger pieces or bars
of candy, the number of which corresponded approximately with that of
the different colored centers in the other, so packed that they might be
displayed as a single éssortment {n which the larger pleces were to be
distributed as prizes to chance purchasers of the smaller candles with the
different colored centers—

Sold such assortments, together with explanatory display cards or push cards
or punch boards, as the case might be, to wholesalers and jobbers, so packed
and assembled that they could be displayed for sale and distribution to
the purchasing public, as hereinbefore set forth, without alteration or
rearrangement, and could not be resold to the public (except in the case
of said last-named two-box assortments) except as a lottery or gaming
device, without unwrapping, unpacking, dlisassembling, or rearranging
the same, with knowledge and intent that said candy would and should
thus be resold by the retailer; in competition with concerns who regard
such a method of sale and distribution as morally bad and one which
encourages gambling, and especially among children, and as injurlous to
the industry in merchandising a chance or lottery rather than candy, and
providing retallers with the means of violating the laws of the several
States, and who refuse to sell candy so packed and assembled that it can
be resold to the public by lot or chance;

With the result of putting at a disadvantage, by reason of their said refusal
to adopt such a practice, sald competitors, who can compete on even terms
only through following the same to meet the demand and preference for
such candy from certaln dealers and small retailers, chiefly, and that of




