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DISCRIMINATION IN PRICE-CLAYTON .ACT, SEO. 2-SAVING PROVISOS-QUANTITY 

DISCOUNTS OB PRICES-WHETHER JUSTIFIED--COST AS CRITERION-ANNUAL 

SALES VOLUME AS BASIS FOR DISCOUNT 

In arriving at a price on account of quantity sold, some standard of compari· 
son is necessary and that is the relation between price and quantity, and 
in arriving at this relation, factors that go to make up price because of 
quantity are to be taken into account and given reasonable weight in de· 
termining whether a price discrimination is legal or lllegal, and a differ· 
euce in price is not on account of quantity within the meaning of the 
proviso in question, unless it is based on a difference in cost and is rea· 
sonably related to and approximately no more than such difference, since 
otherwise the discrimination would create an unjust preference and un· 
fair competitive conditions. Thus, while quantity sales are cheaper than 
small sales and, to this extent, economically justified, quantity discount 
based on the amount of annual sales constitutes price discrimination in 
violation of the provisions of the section unless it can be shown that it 
represents and fairly approximates lower costs. 

DISCRIMINATING IN PRICI!l-Cl.AYTON AcT, SEC. 2-SAVING PROVISOs-QUANTITY 

DISCOUNTS OR PRICES-WHETHER JUSTIFIEo-QUANTITIES INVOLVEo-WEIGH1'­

ECONOMIC UTILITY OF LARGE PURCHASES AS DICTATING ULTIMATE BOUNDS 

In weighing the question of quantity under the proviso in question and the 
effect to be given same, it is clear that said proviso could only have been 
intended to preserve to the large buyer the inherent economies of large 
purchases and that quantity discounts are exempted because they involve 
some economic utility that should be preserved so that a difference in 
quantity under the proviso does not permit discrimination in price without 
limit or restraint but constitutes only a factor which must be given rea· 
sonnble weight in determining whether the discriminatory price is war· 
ranted. The quantity proviso, interpreted to mean that a manufacturer 
could diRcriminate with respect to quantity to any extent he desired, 
would render the section meaningless and Ineffective. 

DrscruMINATION IN PRICE-CLAYTON Aur, SEO. 2-SAVING Poovrsos-QuAN1'1TY 

DISCOUNTS OR PRICES-WHETHER JUSTIFIED--COST AS CRITERION-.Al'PLICA· 

TION-Ruu: OF REASON-EQUALITY TO PURCHASERS AS UNDERLYING PRINCIPLE 

In weighing a discount as respects the legality thereof under the quantity pro· 
viso, the discount is not to be condemned merely because it does not matbe· 
matically accord with cost differences, and such differences, where remote 
and unsubstantial, may be disregarded. The problem is a practical one 

1..\mended. 
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and must depend on the intent and effect of the scheme as a whole, the 
principle back of the section being one of equality to purchasers, which 
requires that the difference in price or discount be reasonably related to 
difference in cost and not a covert means of favoritism, since, if left to 
the manufacturer, he could easily make the discount so high as practically 
to be open to the largest dealers only, and thus hand over the entire trade 
in his line of commerce to a few dealers, or to a single one, or, by making 
the discount equal to or greater than the usual profit in the trade, elimi­
nate the competition of those who could not secure the same. 

DISCRIMINATING IN PRICE--CLAYTON ACT, SEC. 2-S<XJPE AND PURPOSE-DISPRO­

PORTIONATELY LARGE DISCOUNTS TO LARGE AND POWERFUL PURCHASERS-MAN­

UFACTURER'S OBLIGATION 

The practice of giving large and powerful purchasers a disproportionately 
large discount is not justified, since such a discrimination, when made 
merely on account of size, tends toward monopoly and the suppression of 
competition, and a manufacturer under said act is under a duty to comply 
with the law and may not make his bargains according to his own in­
terest by discriminating as he pleases, however honest and however justi­
fiable such course might be from the standpoint of commercial principles. 
The giving of a discrimination to one or more of a number of competitors 
whose selling prices are competitively limited, means increasing by the 
amount of the discrimination the profit of the favored competitor, while 
correspondingly prejudicing everyone not thus favored, and large indus­
trial companies, through price discrimination, can control competitive 
business conditions among their customers to the extent of enriching some 
and ruining others. Under said act, a manufacturer has no right to put 
dealers to any such destructive disadvantage by any unjustified discrimina­
tion. While a manufacturer has an interest in making attractive offers to 
secure as much business as possible, such Interest can only be consulted 
and acted upon in subordination to law. 

DiscRIMINATING IN PRicE--CLAYTON ACT, SEC. 2-SAVING Puovisos-QuANTITY 

DISCOUNTS OR PRICES-WHETHER SECRET OR OPEN 

It Is not contemplated by the statute that a discriminatory price made on ac­
count of quantity may be a secret price, but the statute contemplates a 
price open to all of the seller's customers who may desire to purchase a 
similar quantity at like prices or like terms. 

DrscBIMINATING IN PRICE-CLAYTON AcT, SEo. 2-SAVING PRovrsos-,VHETHEB 

MADE IN GooD FAITH TO MEET CoMPI!lTITION 

The provision in question is available to a concern only if its competitors have 
already made an equally low and discriminating price to the recipient of 
the discrimination in question. Thus, if a powerful concern starts a cam­
paign of price cutting in a particular community and to particular cus­
tomers in violation of the instant act, a competitor does not violate the 
same by meeting such competition by a corresponding discrimination, since 
1t is such action in good faith for defensive, not offensive, purposes, that 
is sanctioned. The theory of the law is that, in addition to the cause of 
action afforded for treble damages against an offensive price discriminator, 
and in addition to the right to apply to the Commission for cease and 
desist order, there is an immediate right of self-defense, available, however, 
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only if the discrimination started with the competitor and if exercised in 
good faith. Interpreted otherwise the effect of the whole section would 
be nullified. 

DISCRIMINATING IN PRICl!'r-CLAYTON ACT, SEO. 2-"WHERE THE EFFECT OF SUOil 

DISCRIMINATION 1\:IAY BE TO SUBSTANTIALLY LESSEN COMPETITION", ETC.­

QUANTITATIVE COMPETITIVID CRITERIA 

The words "where the effect may be" are obviously used merely to indicate 
that it is tendency and probable effect, rather than the actual results that 
are important, so that the words "substantially lessen competition" are not 
to be taken in a purely quantitative or arithmetical sense requiring a 
finding that a difference in price-or any other unfair acts, for that 
matter-will result in, say, five percent or ten percent less competition 
than there was before. Such interpretation would make the law entirely 
unworkable, for competition is not a thing that can be measured with a 
yardstick, and would, moreover, be inconsistent with the intent of Congress 
as expressed in the act, the purpose of which is to insure fair and honest 
competition based on efficiency. 

DISCRIMINATING IN PRICE-CLAYTON ACT, SEO. 2-"WHEllE THE E~"'FECT MAY BE 

TO SUBSTANTIALLY LESSEN CoMPETITION OR TEND TO CREATE A. MONOPOLY"­

SCOPI!l IN GENERAL 

The words "may be" indicate neither bare possibility nor certainty, but prob· 
ability to be deduced from intent or inherent character of the nets them· 
selves and must be construed to go with the whole section and be taken 
all together to indicate generically the distinction between fair and unfair 
competition, the meaning of the qualification ns a whole being simply that 
the discrimination must have the effect of imposing an unlawful restraint 
on competition as distinguished from normal competitive methods. 

DISCRIMINATING IN PniC'I!J-CLAYTON ACT, SEO. 2-SCOPEJ AND PURPOSE-MONOPOLY 

AND UNFAffi METHODS OF COMPETITION-WHERE PRIC'EI DISCRIMINATION N<Yl' 

JUSTIFIED ON BASIS OF CosT AND EFFIOIENOY 

The theory of the law is that monopoly on the whole is an unnatural product 
which results from unwholesome competitive methods and which will not 
ordinarily result where methods of compPtltion are fair, and the law is 
designed to prevent lessening of competit.ion by unfair acts or methods 
which always tend to monopoly, and, nbsePt which, and given fair methods, 
competitive conditions will prevail. Price discriminations not justified on 
the basis of cost nnd efficiency, according to the hypothesis underlying 
the section, create unfair competitive conditions, and such discriminations 
are specifically condemned because they are deemed by the Congress to be 
unfair and injurious. 

DISCRIMINATING IN PRICID-CLAYTON ACT, SEC. 2-SAVING PliOVJBOB-QUANTITY 

DISCOUNTS OR PRICES-WHETHER J"UBTIF'III:Ir-()UTSTANDING TIRE 1\IANUFA.(}­

TURER'S SECRET PmcE PnEFERENCEs IN CoNSIDERATION OF OUTSTANDING MAIL 

ORDER-CHAIN STORE CoNOERN's BusiNEss-WHERE MANUFACTURER's QuANTITY 

COST SAVINGS FAR ExCEEDED BY CONCESSIONS ACCOilDElD AND COMPETITIVE 

EFFECTS DESTRUCTIVE AND FAR-REACHING 

Where the largest manufacturer and distributor of pneumatic rubber tires in 
the United States, controlling and operating through its variously engaged 
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subsidiaries, cotton and rubber plantations and textile mills, here and 
abroad, and engaged in the distribution of its said product to and through 
independent service-station dealers and wholesalers, chain retail stores 
and mail-order houses, and through approximately 25,000 local retailers, 
in competition with other manufacturers and wholesalers of tires-

Secretly and substantially discriminated in price over a period of years, pur­
suant to secret agreements involving large and important bonuses of cash 
and stock and beneficiary's business, in favor of a concern reputed to be 
the largest mail order-chain store operator in the United States, through 
sale of its said products thereto upon the basis of cost plus 6 percent, 
and, later, 6% percent, so that the net average sales price discrimination 
over the entire period, in favor of said concern over said manufacturer's 
prices to independent tire dealers, for tires of comparable grade and 
quality, after deductions from such dealer prices for discounts and allow­
ances and transportation, varied from 25 percent to 40 percent on eight 
sizes, net price discrimination, after due allowance for selling and trans­
portation costs, ranged from 11 percent to 22 percent on eight popular 
sizes, and total aggregate net discrimination in favor of said mail order­
chain store concern, after deductions for discounts, allowances and trans­
portation, amounted to about $41,000,000 or about 26 percent of the 
aggregate net sales price to the independent dealers on a volume com­
parable to that sold to it; 

With the result that said mail order-cllain store concern, as a result of such 
discriminatory prices, which were not offered by said manufacturer to meet 
prices at which any competitor of financial responsibility ever solicited 
said concern's business, nor to other dealers for products of comparable 
quality, nor were available from others to said concern's dealer competitors, 
was enabled to undersell at a profit all retail tire distributors of said 
manufacturer's product and of products of latter's competitors; said con­
cern's aggressive competition in persistently, systematically and substan­
tially underselling dealers in pricing and pushing by excessive guarantees, 
free tube offers and trade-in allowances and in various ways for the con­
sumer market the tires thus purchased by it from said manufacturer at 
prices ranging, with one exception, from 20 percent to 25 percent lower 
than prices placed upon tires of comparable grade and quality sold by 
other retailers, was a major factor in, (a) driving out of business 11 

large number of retailers through reducing their volume of sales or cur­
tailing their profit or both, and in (b) curtailing number of independent 
tire dealer competitors and in substituting therefor such mass distributors 
as operators of company chain stores and other large volume dealers, and 
(c) as the direct and inevitable result of such curtailment and substitu­
tion in the driving out of business of numerous small tire manufacturers 
and the continued reduction of the number of independent manufacturers 
and dealers; its own percentage of the total industry renewal sales was 
substantially increased, as was its dominant position therein ; and said 
price discriminations substantially lessened competition between said man­
ufacturer and other manufacturers and wholesale distributors of such 
products on the one hand, and between said mall order-chain store operator 
concern, and competitive retail tire distributors, on the other, had the 
tendency and capacity to create a monopoly in said manufacturer in sale 
and distribution of such products to wholesale and retail tire dealers owned 
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or controlled by it throughuut the several States, and tended to create in 
it and said mail order-chain store concern, a monopoly in the retail 
distribution and sale thereof: 

Held, That such price discrimination was not justified on account of differ­
ences in grade, quality, or quantity of commodity sold, or by differencE' 
in cost o! selling or transportation, or by good faith to meet competition, 
and had the effect of substantially lessening competition and tending to 
create a monoply, and that said price cliscrlmlnations were therefore in 
violation o! the provisions o! Section 2 o! the Act o! Congress approved 
October 15, 1914. 

Before Mr. John W. Bennett, trial examiner. 
Mr. Everett F. Haycraft and Mr. PGad B. Morehouse for the 

Commission. 
Covington, Burling, Rublee, Acheson & Shorb, of ·washington, 

D. C., Tolles, Hogsett & Ginn and Mr. Grover Higgins and Mr. 
Olwpman Rose, of Cleveland, Ohio, and Mr. Harold G. Capron, 
iJfr. Frederick Wahl and Mr. R. E. Sheldon, of Akron, Ohio, for 
respondent. 

AMENDED CoMPLAINT 

This matter having come on to be heard upon the motion of counsel 
for the Commission that the complaint herein issued on September 
13, 1933, be amended as to paragraph 5 thereof to conform to the 
evidence adduced in the record during the taking of testimony herein, 
and respondent having answered that without waiving its right to 
contend on the final argument on the issues of the case that the allega­
tions of the complaint as amended are not supported by the evidence 
and without waiving any questions of law in respect of such amended 
allegations, the Federal Trade Commission, being fully advised in 
the premises, now issues this its amended complaint and charges that 
respondent, Goodyear Tire & Rubber Co., hereinafter called re­
spondent, has violated and is violating the provisions of Section 2 
of an Act of Congress approved October 15, 1914 (the Clayton Act), 
entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes", and states its 
charges in that respect as follows : 

PARAGRAPH 1. Respondent, Goodyear Tire & Rubber Co., is a 
corporation organized under the laws of the State of Ohio, having its 
principal office and place of business located in the city of Akron, in 
the said State. Respondent now is, and for many years last past has 
been, engaged in the manufacture and sale of rubber tires, inner 
tubes and other tire accessories and appliances for use on motor 
trucks, passenger automobiles, airp]anes, motorcycles, and bicycles. 
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Said respondent has tire factories at Akron, Ohio, Gadsden, Ala., 
and one operated by a subsidiary corporation at Los Angeles, Calif. 
In addition, said respondent operates either directly or through sub­
sidiary corporations textile mills, coal mines, cotton plantations, and 
rubber plantations at various points throughout the world. In 1926, 
said respondent was, and since that time has continued to be, the 
largest rubber tire manufacturer in the world. During 1931, said 
respondent sold over one-fourth of the motor vehicle tires made in the 
United States. 

PAR. 2. Said respondent in the course and conduct of its said busi­
ness sells and distributes its said products through subsidiary cor­
porations, which have branches in the principal cities of the United 
States, through which said products are distributed to the consuming 
public. Sales are made direct to consumers through retail stores 
located in the principal cities of the United States, which said sub­
sidiaries own and operate, and to approximately 25,000 retail tire 
dealers located in the various towns and cities in the several States of 
the United States under one-year "service station agreements" where­
in the said dealers agree to actively engage in the sale and distribu­
tion of Goodyear rubber tires, inner tubes and other tire accessories 
for use on motor trucks and passenger automobiles to consumers, 
and are granted the privilege of purchasing said products at prices 
established from time to time by the said respondent. Said respond­
ent also sells said products to various wholesalers, chain retail stores, 
and mail-order houses, who resell the same under their own private 
brands or trade-marks. 

Said respondent transports or causes to be transported the said 
products, when sold, from their said places of manufacture to the pur­
chasers thereof located in the several States of the United States 
other than the States wherein they are manufactured, and there is 
and has been at all times herein mentioned a current of trade and 
commerce in said rubber tires, inner tubes, and other tire accessories 
for use on motor trucks and passenger automobiles, between the 
States wherein respondent's factories are located, and the other 
Various States of the United States. 

Said respondent sells and distributes its said products in competi­
tion with other manufacturers and wholesale distributors of rubber 
tires and inner tubes and other tire accessories for use on motor 
trucks, passenger automobiles, airplanes, motorcycles, and bicycles. 

PAR 3. Sears, Roebuck & Co. is a New York corporation with 
its principal office and place of business located in the city of Chi­
cago, State of Illinois, and is engaged in selling, among other articles 
of commerce, rubber tires, inner tubes, and other tire accessories and 
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appliances for use on motor trucks and passenger automobiles, direct 
to consumers in the United States by means of mail orders and cata­
logs, and also through approximately 300 retail stores owned or 
controlled by it. 

On May 1, 1926, said respondent entered into a special contract in 
writing with Sears, Roebuck & Co. whereby the said company 
agreed to buy and respondent agreed to sell a minimum quantity of 
rubber tires and inner tubes for use on motor trucks and passenger 
automobiles, over a fixed period of time in return for a special price. 
Said products thus purchased were then and now are sold by said 
Sears, Roebuck & Co. to consumers under its own brand names 
or trade-marks. Said contract was renewed on May 17, 1928, and 
again on October 5, 1931, with a few minor changes in allowance for 
adjustments on tires returned, to remain in effect until October 5, 
1941, after which date said contract will continue in effect unless a 
written notice of cancellation is given by either party thereto one 
year in ad vance. 

PAR. 4. Said respondent in the course and conduct of interstate 
commerce, as set forth in paragraphs 1, 2, and 3 hereof, has, since 
May 1, 1926, discriminated in price, and is now discriminating in 
price, between the different purchasers of its said products, by giving 
and allowing said Sears, Roebuck & Co. a lower price than 
given or allowed other purchasers competitively engaged in said line 
of commerce, and also by giving and allowing said Sears, Roebuck & 
Co. certain secret rebates or discounts from said price in the 
form of cash and valuable stock bonuses. Said discrimination in 
price has not been made, and is not now made, on account of differ­
ences in the grade, quality, or quantity of the commodity sold, nor 
has said discrimination made only due allowance and it does not now 
make only due allowance for difference in the cost of selling or trans­
portation; nor has said discrimination in price in the same or differ­
ent communities been made, and it is not now made in good faith to 
meet competition. The said discrimination in price in favor of Sears, 
Roebuck & Co. was concealed by said respondent from the said 
other purchasers of said products from respondent. 

PAR. 5. Said discrimination in price made by said respondent, as 
set forth in paragraph 4 herein, has had, and now has, the effect of 
substantially lessening competition in the sale and distribution of 
rubber tires and inner tubes for use on motor trucks and passenger 
automobiles, between the said respondent and other manufacturers 
and wholesale distributors of said products, and between the said 
Sears, Roebuck & Co., and other retail tire dealers, engaged in 
the sale and distribution of rubber tires and inner tubes in competi-
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tion with said Sears, Roebuck & Co., including retail tire deal­
ers engaged in the sale and distribution of Goodyear branded prod­
ucts; and said discrimination also tended and now tends, to create a 
monopoly in said respondent in a line of commerce, namely, the sale 
and distribution of rubber tires and inner tubes for use on motor truck 
and passenger automobiles, to wholesale and retail tire dealers, in­
cluding those dealers now owned or controlled by the said respondent, 
located throughout the several States of the United States; and said 
discrimination also tended, and now tends to create a monopoly in 
said respondent and the said Sears, Roebuck & Co., and each of 
them, in a line of commerce, namely, the retail distribution and sale 
to the public of rubber tires and inner tubes for use on motor trucks 
and passenger automobiles, throughout the several States of the 
United States. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Oc­
tober 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes" (38 
Stat. 730), the Federal Trade Commission, on September 13, 1933, 
issued and served its complaint in this proceeding upon the respond­
ent, The Goodyear Tire & Rubber Co., a corporation, herein­
after referred to as Goodyear or respondent, charging it with dis­
criminating in price between different purchasers of tires in violation 
of Section 2 of said Act. 

After the issuance of said complaint and the filing of respond­
ent's answer thereto, testimony and evidence in support of the alle­
gations of said complaint were introduced by Everett F. Haycraft 
and PGad B. Morehouse, attorneys for the Commission, before 
John W. Bennett, an examiner of the Commission, theretofore duly 
designated by it; and in defense of the allegations of the said com­
plaint by Covington, Burling, Rublee, Acheson & Shorb, and Tolles, 
Hogsett & Ginn, attorneys for the respondent; thereafter this matter 
came on to be heard upon the motion of attorneys for the Commis­
sion that the aforesaid complaint be amended in certain particulars 
to conform to the evidence adduced in the record during the takin6 
of testimony therein, and respondent having consented to said amend­
ment (without waiving its right to contend that the allegations as 
amended were not supported by the evidence taken), the Federal 
Trade Commission, on March 1, 1935, issued and served upon re­
spondent its amended complaint herein; respondent filed its answer 
thereto, and further proceedings were had before the aforesaid 
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examiner, and testimony and documentary evidence were offered and 
received, both in support of and in opposition to the allegations of 
the amended complaint; and all of the aforesaid testimony and evi­
dence was duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and amended complaint, the 
answers thereto, testimony and evidence, briefs in support of the 
complaint and in defense thereto, and the oral arguments of counsel 
aforesaid; and the Commission having duly considered the same, 
and being fully advised in the premises, makes this its findings as 
to the facts, and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

SECTION 1.-Description of Respondent. 

Respondent, the Goodyear Tire & Rubber Co., is a corpora­
tion organized under the laws of the State of Ohio on August 
23, 1898, with an authorized capital stock of $100,000. From time to 
time thereafter said corporation increased its authorized capital 
stock, until on November 17, 1919, said capital stock was increased 
to $200,000,000, $100,000,000 common and $100,000,000 7% cumulative 
preferred stock. 

Respondent was reorganized as of May 11, 1921, at which time 
shares of stock issued were limited to 2,910,000 in number, and were 
divided into four classes, as follows: ( 1) 400,000 shares prior pre­
ferred stock, par value $100 per ~>hare, with 8% annual cumulative 
dividends; (2) 10,000 shares of management stock valued at $1.00 
per share, with a contingent preference as to a 6% annual dividend 
and preference in sharing assets on liquidation; (3) 1,000,000 shares 
of preferred stock, par value $100 per share, made junior to prior! 
preference preferred stock (described in (1)) and to management 
stock as to dividend; (4) 1,500,000 shares of no par value common 
stock, which may be disposed of at not less than $1.00 per share, 
said stock being junior in voting rights to prior preference pre­
ferred stock and to management stock, and junior to all other 
capital stock as to dividends. 

Respondent, on May 2, 1930, filed amended articles of incorpora­
tion authorizing a capital stock of 6,981,620 shares classified into 
first preferred, preferred and common stock, of which 996,408 shares 
are of a par value of $100 per share, and 5,985,212 shares are with­
out par value. Said first preferred stock, under the amended articles 
of incorporation, numbered 985,212 shares, no par value, said stock 
being entitled to annual dividends of $7.00 per year, before any 
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dividends could be paid on the said preferred stock or common stock. 
A sinking fund of 10% of the consolidated net earnings of said 
corporation, under the terms of the said amended articles of incor­
poration, is set aside from year to year for the redemption of the 
said first preferred stock, which sinking fund, however, is junior to 
first mortgage collateral trust bonds, to 5% corporation first mort­
gage and collateral trust bonds, and to some other securities and to 
income taxes. 

SEO. 2.-Respondent's Business. 
Respondent is engaged principally in the manufacture and sale 

of pneumatic rubber automobile, bus and truck tires, including cas­
ings and inner tubes, solid cushion truck tires, motorcycle tires and 
tubes, airplane tires, and carriage tires, although it also manufac­
tures and sells other miscellaneous rubber products. 

Respondent in 1926 operated tire manufacturing plants in the 
United States at Akron, Ohio, and through a subsidiary corporation, 
at Los Angeles, Calif. In 1929 respondent established a tire manu­
facturing plant at Gadsden, Ala. It also owns a tire factory, 
through a subsidiary, the Marathon Tire Company, at Cuyahoga 
Falls, Ohio. In 1933 said respondent also maintained and operated 
tire manufacturing plants in Canada, Australia, Argentina, and 
England. 

It also owns and operates, through subsidiary corporations, cotton 
plantations in Arizona; rubber plantations in Sumatra and East 
Indies; textile mills at Decatur, Ala.; New Bedford, Mass.; St. 
Hyacinthe, Quebec, Canada; Cedartown, Cartersville, and Rock­
mart, Ga. ; and Los Angeles, Calif. 

Prior to 1924 the pneumatic rubber tires manufactured by respond­
ent were classified under two designations-high-pressure cords and 
high-pressure fabrics. Fabric tires were predominant up to and 
including 1922 but during the following year high-pressure cords 
exceeded in volume of sales and held this lead until 1926. Volume 
of high-pressure fabric tires decreased very rapidly after 1923 and 
became comparatively negligible in 1928. In the meantime the new 
balloon tire had been developed. By 1926 it was the dominant tire 
in volume and rapidly increased its advantage from that time on. 
Respondent, in all, has made more than 500 different sizes of pneu­
matic rubber tires. Of this variety approximately ten sizes fit the 
most popular automobiles and comprise the bulk of tires manufac­
tured and sold by it. 

The casing of the pneumatic rubber tire is a complicated struc­
ture. It has tread, breaker, cushion, plys, flippers, chafers, beads, 
gum toe, heel, side wall, and ribs, and the principal ingredients are 
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rubber and cotton. The inner tubes used inside the casing are 
entirely of rubber compound construction. The quality of the cas­
ing depends upon the quality of the rubber composition which goes 
into the tread; the strength and resiliency of the cord fabric; work­
man::;hip; engineering and other factors. Generically the term "tire" 
includes both the outer casing and inner tube as a unit ready to be 
put on the wheel. However, in many instances in actual trade prac­
tice, the word "tire" is to indicate a "casing", and the phrase "tire 
and tube" is used to designate the entire unit. Therefore, herein 
where the word "tire" is used in conjunction with the word "tube" 
it indicates the outer casing, and where it is used alone the entire 
unit is indicated. 

In 1926 respondent's crude rubber requirements represented nearly 
one-seventh of the world's total production and exceeded by nearly 
fifty percent that of any other manufacturer. 

Prior to 1926 the principal competing tire manufacturers were the 
respondent, Goodyear Tire & Rubber Co., the Firestone Tire & 
Rubber Co., and the B. F. Goodrich Co., all at Akron, Ohio, and the 
United States Rubber Co. in New York City. These companies, 
known in the industry as the "Big 4", represented at that time 
about forty percent of the total production of tires for renewal 
purposes in the United States. 

Other smaller but well known manufacturer competitors of the 
respondent as of that same time were the Fisk Tire & Rubber Co., 
Chicopee Falls, Mass.; Kelly-Springfield Tire & Rubber Co., Cum­
berland, Md.; General Tire & Rubber Co., Akron, Ohio.; Seiberling 
Tire & Rubber Co., Akron, Ohio; Dayton Tire & Rubber Co., Day­
ton, Ohio; Mohawk Tire & Rubber Co., Akrot\, Ohio.; and Norwalk 
Tire & Rubber Co., Norwalk, Conn. Altogether, respondent then, 
in the manufacture and sale of tires for resale to the consuming 
public in the United States, was in competition with more than 100 
other manufacturers. 

SEo. 3.-Respondent's Subsidiaries. 
Respondent owns or controls all or a majority of the capital stock 

of the following subsidiary corporations engaged in some phase of 
the tire business : 

(1) Goodyear Tire & Rubber Co. of Alabama is a wholly 
owned subsidiary, organized under the laws of Alabama on Decem­
ber 15, 1928, with principal office and place of business located in 
the city of Gadsden, Ala. The said corporation owns and operates a. 
tire factory at Gadsden, Ala., and its business is directly controlled 
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and supervised by the officials and Board of Directors of the re­
spondent corporation. 

{2) Goodyear Tire & Rubber Co. of California is a corpora­
tion organized under the laws of the State of California on July 10, 
1919, with an authorized capital of $2'0,000,000 divided into 200,000 
shares with a par value of $100 each, of which 100,000 shares amount­
ing to $10,000,000 shall be 7% preferred and cumulative stock and 
$10,000,000 common stock. Said corporation maintains its principal 
office and place of business at Los Angeles, Calif., and is operated 
as a manufacturing subsidiary of respondent for tires sold on the 
Pacific Coast. 

{3) Goodyear Tire & Rubber Co., Inc., is a corporation or­
ganized under the laws of the State of Delaware on December 5, 
1921, with its principal office and place of business located at Akron, 
Ohio, and is operated by said respondent as a sales subsidiary, 
handling all tires manufactured by respondent and its subsidiaries 
sold east of the Rocky Mountains. 

( 4) Goodyear Tire & Rubber Co. of California, Inc., is a 
corporation organized under the laws of the State of Delaware on 
October 5, 1923, with its principal office and place of business located 
in Los Angeles, Calif., with a capital stock of $50,000 divided into 
500 shares of $100 each. It operates as a sales corporation of said 
subsidiary, Goodyear Tire & Rubber Co. of California, and 
sells the products manufactured by said Goodyear Tire & Rubber 
Co. of California in the United States west of the Rocky Mountains. 

{5) Goodyear Service, Inc. of Ohio, is a corporation organized 
Under the laws of the State of Ohio on July 16, 1931, and is engaged 
in the conduct of garages and the buying and selling of tires at retail. 

( 6) Goodyear Service, Inc., of Alabama, is a corporation or­
ganized under the laws of the State of Alabama on March 14, 1932, 
and is also engaged in the buying and selling of tires, tubes, lubri­
cants, gasoline, and other merchandise at retail. 

(7) Goodyear Service, Inc. of California. 

SEO. 4.-Respondent's Financial Condition. 

At the close of the year 1926 respondent had issued and outstand­
ing $80,089,600 in cumulative preferred stock, and 830,734¥2 shares 
no par value common stock with a stated value of $1,000,000. Its 
funded debt was $53,977,300 and the funded debt of its subsidiaries 
Was $9,941,642.63. Its current debts were $10,537,088.37. It had 
special raw material reserves amounting to $2,750,000 and a surplus of 
$30,705,014.07 after dividends of $8,743,444 had been paid. It had 

58895m---39---VOL22----18 
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total assets of $208,254,088.26 which included property, plants and 
equipment valued at $83,128,708.21 after depreciation had been de­
ducted; cash items of $20,584,362.84; accounts and notes receivable, 
less reserve, of $15,615,82"3.49 and inventories, at market or at cost, 
which ever is lower, of $67,915,299.69. Its net sales (returns, dis­
counts, freight allowances and inter-company sales deducted) 
amounted to $230,161,356.57. 

During 1927, respondent's sales amounted to approximately $222,-
000,000 and its total profits for the year amounted to approximately 
$18,000,000 and after necessary deductions were made the amount 
of profits carried to the surplus account amounted to approximately 
$13,000,000. The surplus account on December 31, 1927 showed a. 
balance of approximately $25,500,000, after dividends had been paid. 
The total sales of tires, respondent's principal product, showed an 
increase of 15% over 1926. 

During 1928, respondent's sales amounted to approximately $250,-
700,000 and its total profits for the year were approximately $15,-
150,000 and after necessary deductions were made the balance of 
approximately $13,300,000 was carried to the surplus account, which 
on December 31, 1928 amounted to approximately $19,300,000 after 
dividends had been paid. 

During the year 1928 the common stock of the respondent was 
increased by the issuance of 207,602 shares at $50 per share. The 
proceeds of the sale of said stock was used for the retirement of the 
company's three year gold notes and to reimburse the treasury in 
part for the increase of the manufacturing capacity. During this 
same year, the board of directors authorized the expansion of re­
spondent's manufacturing facilities by the establishment of a manu· 
facturing plant at Gadsden, Ala. 

The total unit sales of tires, respondent's principal product, in­
creased more than 32% in 1928 over 1927. 

During 1929 respondent's sales amounted to approximately $256,· 
000,000, the largest in the history of the company, its total profits 
for the year amounted to approximately $21,300,000 and after deduc­
tions were made, the balance carried to the surplus account amounted 
to approximately $18,600,000, also the largest in the history of the 
company. The surplus account on December 31, 1929, was approxi· 
mately $26,600,000. 

During 1929, unit sales of tires, respondent's principal product, 
increased 14.6% over 1928. Expenditures on additions to property 
during the year were $29,421,570, principally in connection with in· 
creased production capacity in tire factories. 
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During 1930, respondent's net sales amounted to approximately 
$204,000,000 and the profits were approximately $11,300,000. After 
necessary deductions were made the balance carried to surplus ac­
<:ount amounted to approximately $10,000,000. The surplus account 
in December 31, 1930, amounted to approximately $23,800,000. 

During 1931, respondent's net sales amounted to approximately 
$150,500,000 and its profits were approximately $6,700,000. After 
necessary deductions were made the balance carried to the surplus 
account amounted to approximately $1,300,000. The surplus account 
on December 31, 1931, after dividends had been paid amounted to 
approximately $16,000,000. 

During 1932, respondent's net sales amounted to approximately 
$109,000,000 and its total profits, before interest was charged off, 
amounted to approximately $3,000,000. A net loss of approximately 
$850,000 was carried to the surplus account. On December 31, 1932, 
after dividends were paid, the surplus account amounted to approxi­
mately $10,000,000. 

During 1933, respondent's net sales amounted to approximately 
$109,600,000 and its total profits, before interest and other charges 
Were charged off, amounted to approximately $7,800,000. The 
amount carried to earned surplus amounted to about $6,000,000 after 
certain adjustments were made. The surplus account in December 
31, 1933, amounted to approximately $14,400,000, after dividends 
Were paid on preferred stock. 

SEc. 5.-Respondent's ti1'e capacity, production, and shipments. 
Respondent began to manufacture and sell automobile tires about 

1900. Beginning in 1926, when the transaction giving rise to these 
Proceedings originated, the daily capacity of respondent's factories 
Was approximately 54,000 casings and 62,000 tubes. During that 
Year it operated its factories to about 85% of their capacity. The 
capacity of the respondent's factories increased in 1927 to approxi­
Inately 59,600 casings and 66,000 tubes and it operated to approxi. 
Inately 85% of the capacity of its factories. In 1928, respondent 
further increased the capacity of its plants to approximately 63,000 
casings and approximately 68,000 tubes and during that year it 
operated to practically the full capacity of all its factories. In 
1929, respondent further increased the capacity of its existing plants 
and added a new factory at Gadsden, Ala., so that its total capacity 
during that year was approximately 90,000 casings and 82,000 tubes 
and it operated at approximately 85% of its capacity in its factories 
e:lrcept at Gadsden, which was only making casings and which op­
erated at 70% of its capacity. In 1930 respondent's capacity re-
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mained about the same although a slight decline is indicated in its 
Akron casing plants and an increase in its tube plants, its total cas­
ing capacity during that year being approximately 88,000 and its 
tube capacity being approximately 88,500. During that year, it 
operated at about 88% of its capacity in all its plants except Gadsden 
where it operated 73% of the plant's capacity. 

In 1931, the year the last or current contract was made with Sears, 
Roebuck & Co., the transaction involved in this proceeding, re· 
spondent's total casing capacity was about 84,000 and its tube capacity 
remained about 88,500. During that year, respondent operated about 
65% of its capacity in Akron and 52% in its California plant and 
90% of its capacity at Gadsden. 

In 1932, the casing capacity of respondent's factories was about 
90,000, an increase having been made in the plants at Akron and 
Gadsden, while the tube capacity was also about 90,000, an increase 
having been made in the tube plants in California. During that 
year respondent operated at about 48% in Akron, 38% in California 
and 53% in its Gadsden plant. 

In 1933, the casing capacity of respondent's plants was increased 
to about 95,000, the tube capacity remaining the same, the increase 
in casing capacity being in the Gadsden plant. During that year, 
respondent operated at about 51% of its capacity at Akron, 27% in 
California and 42% in Gadsden. 

The total production of pneumatic casings and tubes, respectively, 
by the respondent in the several factories owned by it directly or 
through its subsidiaries during the years 1926 to 1933, both inclusive, 
is set forth as follows : 

Goodyear and special brands (etDcepting Sears, Roebuck & Oo.) 

OaalnflB Tubea 1926 _______________________________________________ 11,409,259 12,124,169 

1921----------------------------------------------- 12,339,565 12,115,226 
1928----------------------------------------------- 15,002,582 14,443,523 
1929----------------------------------------------- 15,610,297 15,421,429 
1930----------------------------------------------- 12,337,582 12,441,249 
1931----------------------------------------------- 11,392,462 10,539,558 
1932----------------------------------------------- 8,616,931 7,867,512 
1933----------------------------------------------- 9,609,019 8,923,025 

The following statement sets forth the sales and shipments of tires 
and tubes by respondent to its renewal customers including inde· 
pendent dealers and special brand customers except Sears, Roebuck 
& Co.: 
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Casings Tubes Dollars 
1926 _______________________________ 5,699,455 6,461,403 90,941,970.26 

1927------------------------------- 6,890,261 7,599,806 94,458,224.22 
1928 _______________________________ 8,280,549 8,397,940 102,338,158.95 

1929------------------------------- 8,802,041 9,064,551 102,250,269.93 
1930------------------------------- 8,170,986 8,667,149 90,238,769.61 
1931------------------------------- 7,685,151 7,228,745 71,159,158.12 
1932 _______________________________ 6,533,407 6,048,241 53,112,901.59 

1933------------------------------- 5,806,013 4,986,657 47,293,886.12 

The difference between the volume of production and the volume 
of sales and shipments as indicated in the foregoing tables is ac­
counted for by sales to automobile manufacturers and dealers for 
original equipment on new cars sold to the public, said tires not 
being for resale or renewal purposes are not taken into consideration 
in this case. 

SEc. 6.-Respondent's sales policy with its dealers. 
Respondent maintains a sales department under the supervision of 

a vice president who also has the title of sales manager. This vice 
president has an assistant sales manager and several managers or 
superintendents of the different products being sold. Respondent 
maintains, through its sales subidiary, Goodyear Tire & Rubber 
Company, Inc., a number of distributing branches in charge of man­
agers and assistant managers, which branches employ a large force 
of salesmen who call upon the retail tire dealers in their respective 
territories. In 1926, there were 114 such branches, which employed 
in 1927, 448 general line salesmen. 

Prior to 1914 respondent sold its rubber tires and tubes through 
dealers and direct to consum~rs. Beginning in 1914 it adopted a 
policy of making all its renewal sales of tires through dealers only, 
and this policy has been followed since that time with exceptions 
which will be hereinafter noted. 

In conducting its business respondent entered into contracts with 
its service station dealers to engage actively in the sale and distribu­
tion of Goodyear merchandise and to render Goodyear tire service to 
the consumer. Service station dealers were required by their contracts 
with respondent to carry Goodyear automobile casings, tubes and 
accessories in stock in sufficient quantities to insure prompt service, 
and not to substitute or attempt to substitute any other merchandise 
when the consumer requested Goodyear products. Under these con­
tracts the Goodyear service station dealers were allowed to purchase 
Goodyear automobile casings, tubes and accessories at prices specified 
in lists designated as Goodyear price lists. 

From October 1924 until October 1929 the prices listed in the 
Goodyear price lists were dealer prices, that is, prices paid by deal-
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ers. In connection with these prices, respondent issued sheets indi­
cating the prices at which the service station dealers and others 
should sell tires and tubes to consumers in order to realize a margin 
of 20% or 25% on the selling price. Subsequent to October 1929 the 
Goodyear price lists contained recommended consumer prices, the 
dealers being allowed to purchase at fixed trade discounts from these 
suggested consumer prices. The regular trade discounts allowed 
varied with the grade or type of tire sold-for instance on Goodyear 
"All ·weather" brand, a standard first line tire, a trade discount of 
25% was allowed all service station dealers, and a trade discount of 
22~% was allowed on the Goodyear "Pathfinder" brand, a standard 
second line tire. In addition to the consumer price lists, respondent 
issued net billing prices to all service station dealers from time to 
time reflecting the market billing changes and containing respond­
ent's net prices to said dealers. 

The president of respondent, in February 1930, in his report to 
stockholders for the year 1929, said: 

The great body of Goodyear dealers, through which Goodyear 
tires are marketed, constitutes unquestionably, we think, the most 
efficient medium of distribution and service available to the tire 
consuming public the world over. 

During the years indicated below respondent had the following 
number of sales contracts with service station dealers who were 
furnished tires by the various factories of respondent : 

1921--------------------------------· 26,071 contracts. 
1928-------------------------------- 28,161 contracts. 
1929--------------------------------· 27,166 contracts. 
1930-------------------------------- 24,946 contracts. 
1931-------------------------------- 25,621 contracts. 
1932-------------------------------- 24,644 contracts. 
1983-------------------------------- 25, 000 contracts (approximately). 

The exact total number of service station dealers in the entire 
United States in 192G is not known, but the most reliable estimate is 
100,000. 

When respondent sells tires to its service station dealers as herein­
before described, it ships the tires by freight, express and truck from 
the respective factories located at Akron, Ohio, Los Angeles, Calif., 
and since 1929 at Gadsden, Ala., either direct to the customer or to 
branch warehouses located in the principal distributing centers of 
the United States from which said tires are distributed to the re­
spective customers located in the territory contiguous to these branch 
warehouses, and there has been and now is a continuous course of 
interstate commerce in tires flowing from the factories of respond-
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ent to respondent's customers located throughout the several States 
of the United States. 

Respondent's competitors, hereinbefore named, in 1926, and prior 
thereto, followed generally the same system of sale and distribution 
as followed by the respondent as described herein, recognizing the 
independent retail tire dealer as the most efficient medium of distri­
bution and service available for the tire consuming public, although 
respondent and some of its competing manufacturers had at that 
time made a few sales to wholesalers and jobbers under private 
brands. 

SEc. 7.-Respondent's dealer quantity bonuses. 

Respondent, in addition to the regular trade discounts hereinbefore 
described, also allowed its service station dealers so-called bonuses, 
which were paid to the dealers after settlement at the end of the 
Year in consideration of the entire volume of purchases of respond­
ent's products. These bonuses were on a sliding scale and were 
changed from year to year due to changes in competitive conditions. 
For instance, in 1926 there were seven grades of bonuses sent out 
by the respondent in its printed circulars to service station dealers. 
These bonuses were open to all of respondent's dealers and varied 
from 1 to 7%, depending upon the annual volume of purchases. 
The minimum bonus was for purchases of $1,000 to $2,500 and the 
rnaximum for purchases of $25,000 to $50,000. It was indicated on 
the printed circular that a further bonus might be allowed the dealer 
if his annual purchases were in excess of $50,000. 

During 1927 and 1928, respondent increased its bonus grades to 
ten, the minimum bonus remaining the same but the maximum bonus 
being changed to 10% which was allowed on a $75,000 volume of 
annual purchases. During 1928, extra bonuses were also allowed 
for truck and bus tire business. 

During.1929, respondent allowed the maximum bonus of 10% on an 
annual purchase of $50,000 and over. Respondent made very f•w 
changes in the amount of bonuses granted during the succeeding 
Years until 1933 when the maximum bonus of 10% was allowed on 
annual purchases of $25,000 or over until September 30, 1933, when 
a rnaximum bonus of 15% was allowed on an annual volume of 
$15,000 and over for the remainder of that year. 

In November 1933, respondent designated certain of its service 
station dealers as key dealers who were entitled to receive a guaran­
teed 10% bonus regardless of the quantity of their purchases for 
certain distributing services rendered. They were also entitled to 
earn an additional bonus of 5% on a quantity basis. These key 
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dealers, as a matter of course, were allowed to sell to sub-dealers or 
any tire dealers within a certain designated area and usually no other 
Goodyear service station dealer was allowed to sell respondent's 
products in such territory. 

SEc. B.-Sears, Roebuck & Oo.'s business. 

Sears, Roebuck & Co., in favor of whom respondent discriminated 
in price in the sale of tires, is a corporation organized under the 
laws of the State of New York on June 16, 1906, to succeed an Illi­
nois corporation which had been in business since 1895. It is a 
merchant corporation selling, through mail order, and since 1926, 
through chain store channels, a complete general line of merchandise, 
including automobile and truck tires and tubes. Its mail order 
sales are said to be the largest in the United States. Its principal 
office and store are located at Chicago, Ill. It has branches in 
Seattle, Wash.; Dallas, Tex.; Kansas City, Mo.; Philadelphia, Pa.; 
Los Angeles, Calif.; Memphis, Tenn.; Boston, Mass.; and Atlanta, 
Ga. 

Its total retail sales, through mail order and chain store channels~ 
during the years 1925 to 1933, were as follows: 

1925---------------------------------------------- $258,342,000 
1926---------------------------------------------- 272,699,000 
1921---------------------------------------------- 28~927,000 
1928---------------------------------------------- 8~974,000 
1929---------------------------------------------- 443,453,000 
1930---------------------------------------------- 300,282,000 
1931---------------------------------------------- 347,209,000 
1932---------------------------------------------- 295,723,000 
1933---------------------------------------------- 289,290,000 

During the year 1925 Sears, Roebuck & Co. began to sell merchan· 
dise, including tires, at retail through three of its Chicago retail 
stores. Beginning in the year 1926, Sears, Roebuck & Co. began to 
open in other cities retail stores through which it sold a general line 
of merchandise, including tires, which were designated as "A" stores. 
Beginning in 1928, Sears, Roebuck & Co. also began to establish a 
number of retail stores in various cities of the United States known 
as "B" stores handling only hardware, including tires and acces· 
sories; and in 1929 began to establish in various cities of the United 
States a number of stores handling only tires and automobile acces· 
sories, known as "C" stores. 

Prior to the year 1928, 18 "A" stores had been established and 4 "13" 
stores. During 1928, 9 more "A" stores were opened and 104 "B" 
stores were opened. Sears, Roebuck & Co. increased its retail estab· 
lishments in 1929 by 23 "A", 79 "B" and 21 "C" stores; in 1930, by 29 
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"C" stores; so that by 1933 there were in operation 375 retail stores 
where tires were sold, comprising 61' of the "A" type, 233 of the "B" 
type, and 81 of the "C" type. The "B" and "C" stores were opened in 
locations where they would attract the attention of motorists. 

Before 1926 Sears, Roebuck & Co. sold tires to the public under the 
brand or trade name of "Justice". These were of a quality inferior to 
the brands of tires then on the market, known as "standard'' brands, 
manufactured by the respondent and other leading manufacturers for 
sale to the consumer by independent retail tire dealers. At the begin­
ning of 1926 Sears, Roebuck & Co. was purchasing most of its tires 
from Murray Tire & Rubber Company, of Trenton, N. J., under a 
contract, although it had also been buying some tires from other small 
manufacturers. In the year 1925 Sears, Roebuck & Co. had sold ap­
proximately 700,000 tires and its principal mail order competitor, 
Montgomery Ward & Co., sold approximately 2,000,000 tires. Sears, 
Roebuck & Co. officials for some time had been dissatisfied with the 
financial condition of its principal supplier of tires, as well as the 
quality of the product, and early in 1926 sought a more satisfactory 
and dependable source of supply. As far back as 1922 or 1923, re­
spondent had sold Sears, Roebuck & Co. two orders of Ford size tires. 
Subsequently, respondent was offered one or two other small orders by 
Sears, Roebuck & Co., but the president of respondent refused to ac­
cept such orders for the reason that it appeared that the only time 
respondent could get any business from Sears, Roebuck & Co. was 
When there was an emergency, and respondent did not want such busi­
ness because it always came at a time when respondent was at its 
Peak of production. 

SEc. 9.-Respondent's tire contracts with Sears, Roebuck & Oo. 

In January 1926 representatives of Sears, Roebuck & Co.'s tire de­
Partment called upon the tire sales manager of respondent and stated 
that they would like to make arrangements to buy a portion (50%) of 
Sears, Roebuck & Co.'s requirements of tires from respondent. There­
after negotiations took place between officials of Sears, Roebuck & 
Co. and respondent which culminated in the execution of the first 
c?st plus contract between a major manufacturer of nationally adver­
tlsed tires and a mass distributor. 

On March 8, 1926, a contract was entered into between the Good­
J'ear Tire & Rubber Co., Inc., a Delaware corporation, the selling sub­
sidiary of respondent, and Sears, Roebuck & Co., in the form of a 
letter or memorandum addressed to the Goodyear Tire & Rubber Co., 
Inc., by Sears, Roebuck & Co., signed by Max Adler, vice president, 
and accepted by the Goodyear Tire & Rubber Co., Inc., signed by 
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P. W. Litchfield, vice president (later president), and attested by 
F. R. ·wahl, assistant secretary. This contract reads as follows: 

CoMMISSION's ExHIBIT 9 

THI!l GooDYJCAB Tml!l & RUBmm COMPANY, !No., 
Akron, Ohio. 

MARCH 8, 1926. 

GENTLEMEN: Confirming our verbal understanding, it is agreed that we are to 
purchase from you and your California Company for a period of three (3) years, 
heginning May 1st, 1926, our entire requirements of casings and tubes, with the 
exception of such casings and tubes as we are committed for under existing con­
tracts, which will be terminated at the earliest possible date and not later than 
January 1st, 1927. 

It is our understanding that you will provide us with our entire requirements 
of casings and tubes during the life of this agreement at cost of manufacture, 
which shall include all costs of shipping and handling and a profit of Six (6%) 
Percent net, but no selling or advertising expense. 

We are to supply you with estimates of our requirements from time to time 
and at proper periods to enable you to furnish the required casings and tubes, 
same to be of such types, qualities and sizes U¥J set forth in the specifications 
hereto attached and such other types, qualities and sizes as may be agreed upon 
in the future. 

You are to provide us a schedule setting forth the present prices of all the 
casings and tubes that you are to supply at the outset, and it is understood that 
the prices of the respective sizes and types of casings and tubes shall be your 
cost of the product loaded on cars plus a profit sufficient to assure you SiX 
(6%) Percent net of the price. 

You shall on January 1st, April 1st, July 1st, and October 1st In each calendar 
year calculate all prices to as nearly as possible to approximate the cost includ­
ing Six (6%) Percent profit and the price then set shall be the maximum price 
we shall pay for all casings and tubes delivered to us during the ensuing three 
(3) months. 

Within thirty (30) days after the end of each calendar year and also as 
soon as practical after the conclusion of this contract, there shall be a recalcu­
lation and re-determination of the price upon the then actually determined fac­
tors and bases, and an adjustment by way of payment either from us to you or 
from you to us as such re-determination shows that we may have under or over 
paid. 

Within thirty (30) days after the submission to us of such re-determined 
prices if for any reason we question the correctness thereof, theu such re-deter· 
mined prices shall be submitted to Messrs. Price, Waterhouse & Company of 
New York City, certl.fied public accountants, who shall determine the prices 
which shall prevail for the purpose of such adjustment. 

In determining the cost of casings and tubes, It Is understood that all elements 
that enter Into the cost shall be the same as prevail in your own product, pro· 
vlding that the prices shall not Include any rubber ou hand and in your factory, 
purchased or contracted for by you prior to March 15th, 1926. 

At the close of your books each year, you are to determine the cost of all 
products supplied us and In no case shall the maximum amount that we paY 
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You exceed the maximum price set up for each period and return to you a greater 
net profit than Six ( 6%) percent. 

Payment for all shipments of casings and tubes and any other commodities 
that we may in the future purchase from you shall be made on the 15th day of 
the calendar month following date of invoice. 

This agreement carries with it an initial order on our part of a minimum 
of 1800 casings per day and 1800 tubes per day, which you agree to provide 
in accordance with the terms of our understanding, and such additional quanti­
ties as may be ordered in writing by us from time to time. (Sundays and legal 
holidays excluded.) It being understood that you are to be allowed at least 
thirty (30) days' time in which to increase the daily requirements by One 
Thousand (1000) casings and One Thousand (1000) tubes, and thereafter 
thirty (30) day period for each additional Six Hundred (600) casings and Six 
Hundred (600) tubes per day. Provided further that we shall maintain with 
You a reserve mold equipment in sizes and types which will enable you to pro· 
duce our requirements of casings and tubes to the extent increased. 

We are likewise to bave the right to reduce our requirements in the same 
ratio and in the same manner. 

Tbere shall be no more than one such increase or decrease in any thirty (30) 
day period and any decrease shall not go below the minimum of Eighteen 
hundred (1800) casings and Eighteen Hundred (1800) tubes per day. 

You are at all times to maintain a minimum stock on band for our require­
ments equal to at least one (1) month's production at the rate per day then 
required by us, to tbe extent that the then existing mold capacity permits. 

You are to make delivery of said casings and tubes in accordance with our 
Shipping instructions daily or weekly f. o. b. point of manufacture; the casings 
to be wrapped and tubes to be boxed and placed in packing cases in accordance 
With your general practice in making shipments. 

It being understood also at such times as we may ask you to arrange for 
local shipments direct to our customers, that you will be prepared to handle 
such part of our business in that manner, providing however that we are to 
defray all expenses incurred by you in connection therewith. 

It is understood that you shall be relieved of performance under this agree­
ment in event of fire, flood or other acts of God, war, riot, embargo, strikes 
or any unavoidable casualty beyond your control. 

It is also understood that we will hold you harmless from damages or loss 
Which may arise out of the use of any name, brand, design, trademark or 
other mark furnished by us and used in connection with the manufacture and 
sale of casings an•d tubes. 

You are at no time to manufacture for or sell to any other person or com­
Pany any casings or tubes having the same name or tread design as those you 
tnanufacture for us. 

It is understood that our duly authorized representative shall at any and 
en reasonable times be given accesss to the factory or factories where such 
casings and tubes are being produced for us, for the purpose of inspecting the 
!!haracter of raw materials purchased and used in the manufacture thereof. 

It is agreed by you that all casings and tubes manufactured and sold to us 
Under this agreement shall be free from defects in workmanship and material. 
Any defective casing or tube furnished us or any casing or tube not manufac­
tured in accordance with specifications in e:tiect by virtue hereof at, the time 
ot its manufacture, may within nine (9) months from date of shipment thereof 
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be returned to you, and if such casing or tube has not been used on any motor 
vehicle and Is undamaged, you are to credit us with a sum equal to the amount 
for which we were charged for same, plus an amount equal to the transporta­
tion charges and the delivery thereof to us and its return to you. 

In all cases where we shall make an adjustment on, or shall replace anY 
casing or tube supplied by you in accordance with our agreement after the 
same has been put into use on a motor vehicle, we may return such casing or 
tube to you and shall mark tbe same so as to show the defect claimed and the 
basis on which such adjustment was made. If such adjustment was made bY 
us on a basis of defective workmanship or material, you are to make an adjust­
ment with us with respect to such defective casing or tube on the same basis 
as we made to our customer. 

It is understood that an amount not to exceed One and One-half (1%%) per­
cent shall be considered a part of the cost of production to be applied on all 
such adjustments, but in no event shall any profit be computed on this item. 

It is further understood that you are not to be held liable for any adjust­
ment made by us for any reason other than defects In workmanship or material. 

It is distinctly understood and agreed that all casings and tubes which maY 
be classified as "seconds", hence not of the quality contemplated to be purchased 
by us, may be disposed of by you, provided that before selling or disposing of 
same you shall buff olr or otherwise obliterate any name, brand, design, trade­
mark other than the tread placed upon the casing. 

We agree not to make any reference either written or printed to your Com­
pany or to any of your affiliated companies in connection with our sale of cas­
ings and tubes . 

.Any failure on our part to make payment in accordance with the agreement 
herein set forth, entitles you to adopt whatever measures you may see fit on 
future shipments. 

This agreement shall be effective from May 1st, 1926, to May 1st, 1929; it 
being provided that on or about May 1st, 1928, a further understanding shall 
be arrived at as to the continuance of the contract beyond May 1st, 1929; and 
that in event of the contract being terminated May 1st, 1929, we shall not be 
required to purchase from you, nor will you be obliged to supply more than 
Fifty (50%) percent of our normal requirements for the last six: months' period 
of this agreement or approximately two-thirds (%) of our requirements for 
the third quarter and one-third ( 11.J) of our requirements for the last quarter 
of the period. 

Upon the termination of this agreement, it is understood !hat we shall pur­
chase from you all casings and tubes manufactured In accordance herewith at 
the prices then fixed under the terms of this agreement. 

It is understood that this agreement cannot be assigned by either of us 
without the written consent of the other. 

Accepted: 

SEARS, ROEBUCK AND Co., 
By MAX ADLER, Vice President. 

THE GOODYEAR TIRE & RUBBER COMPANY, lNO., 

By P. W. LITCHFIELD, Vice President. 
Attest: 

F. R. WAHL, Asst. Sccy. 

Pursuant to the provisions of this contract, respondent began to 
manufacture and sell tires and tubes to Sears, Roebuck & Co. on or 
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about May 1, 1926. These tires and tubes were manufactured by 
respondent from its own materials and by its own workmen in its 
own factories, from its own formulae of rubber compound ~nd fabric 
specifications prepared by its own engineers on estimates made from 
year to year, quartet' to quarter and month to month by Sears, 
Roebuck & Co. as to its requirements, Sears Roebuck & Co. specifying 
the sizes and types of tires, including the tread design, and also in a 
general way, the type and quality of materials to be used in the manu­
facture of the tires so as to obtain a tire of uniform and high 
quality. Respondent wrapped and prepared the tires for shipment, 
and on Sears, Roebuck & Co.'s order from time to time shipped the 
tires to the various warehouses and retail stores of Sears, Roebuck & 
Co. located throughout the several States of the United States. Re­
~pondent at all times kept in its factory warehouses an adequate 
Inventory of Sears, Roebuck & Co.'s brands of tires to supply Sears, 
Roebuck & Co.'s requirements for 30 days at the current rate of 
demand. One exception to this practice was in June 1932, when 
an agreement was made between respondent and Sears, Roebuck & 
Co., hereinafter set forth in more detail (p. 273), and which was 
brought about on account of the excise tax being placed on the tires. 
Sears, Roebuck & Co. bought a large number in advance of the time 
"When the tax went into effect to avoid the payment of the tax. 

Sears, Roebuck & Co. ordinarily paid respondent for the tires 
PUrchased by it on the lOth of the month, in the month following the 
shipment. and billing of the tires to Sears, Roebuck & Co. The tires 
and tubes were billed to Sears, Roebuck & Co. at estimated prices 
Usually approximately 5-10% higher than estimated costs, and final 
settlement making all adjustment for the year's business was made 
thirty days after the end of each year {45 days in later contracts). 
!n this settlement the matter of adjustments upon defective goods 
Where the defects had not developed, or had not been developed at 
the tjme of the final settlement, were not included. In such settle· 
Inent Goodyear always rebated to Sears, Roebuck & Co. the difference 
between the billing price and cost plus 6% profit on the price, pur­
suant to the terms of the contract. 

SEQ, 10.-Respondent's second tire contract with Sears, Roebuck 
&Oo. 

The first or original contract hereinbefore described dated March 
8, 1926, was superseded by a second contract dated May 17, 1928, 
between respondent herein and Sears, Roebuck & Co., signed by P · 
\V. Litchfield, as president of respondent, attested by W. D. Shilts, 
and also by R. E. Wood, president, and John Higgins, secretary o:f 
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Sears, Roebuck & Co. This said second contract was authorized by 
the directors of respondent on May 21, 1928, but was not signed by 
General Wood until on or about J nne 20, 1928. General Wood de­
clined to sign it until he had been given definite assurance by Mr. 
Litchfield as to the erection of a new plant by respondent. in the 
southeastern part of the United States to take care of Sears, Roebuck 
& Co.'s requirements in that territory, and permission to secure a 
supply of 200,000 6res a year or more from an outside source in the 
Middle West. 

The aforesaid second tire contract between respondent and Sears, 
Roebuck & Co. reads as follows : 

Col\IMISSION's ExmmT 10 

THIS AGREEMENT, made and entered into this 17th day of May, A. D. 
1928, by and between the GOODYEAR TIRE & RUBBER COMPANY, a cor­
poration organized and existing under and by virtue of the laws of the State 
of Ohio, hereinafter for convenience called ''GOODYEAR," party of the first 
part, and SEARS, ROEBUCK AND CO., a corporation organized and existing 
under and by virtue of the laws of the State of New York, hereinafter tor 
convenience called "BUYER," party of the second part, 

WITNESSETH: 

QUANTITY 

FIRST: Goodyear hereby agrees to manufacture and sell to the Buyer, 
and the Buyer hereby agrees to buy from Goodyear, for and during the terDl 
of this agreement, and on the terms and conditions hereinafter set forth, the 
Buyer's requirements of pneumatic automobile, truck and motorcycle tires 
and tubes hereafter collectively referred to as "Product," up to the amount that 
Goodyear is hereinafter obligated to sell to the Buyer. 

Goodyear shall in each calendar year of this contract, be obligated to sell 
. to the Buyer such part of Buyer's requirements of the "product" as is equi"v· 

alent to 25%, but not more than 25%, of the productive capacity for said year 
(less any reduction in such productive capacity because of any of the con­
tingencies referred to in Paragraph Seventh of this contract), of the plants of 
Goodyear and its subsidiaries in the United States; provided, however, that 
Goodyear may by written notice to Buyer prior to any such calendar year, 
obligate itself to sell to Buyer for said year, more of Buyer's requirements, and 
in said written notice Goodyear shall state the amount of Buyer's require­
ments in excess of 25% of the productive capacity of the plants of Goodyear 
and its subsidiaries in the United States that it so elects to obligate itself to 
sell to Buyer in said year. The Buyer, except as otherwise herein provided, 
shall not in any year of this agreement, order less than sixty-six and two­
thirds per cent (66%%) of the Buyer's purchases from Goodyear during the 
preceding year of this agreement. 

In the event the Buyer's requirements in any year shall exceed the zna:s:· 
!mum quantity which Goodyear is obligated or has elected to become obligated 
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as aforesaid to sell to Buyer hereunder, the Buyer shall have the right to 
Purchase such excess of Its requirements for said year from sources other 
than Goodyear (which said purchases are herein also referred to as "outside 
PUrchases") ; and if in the succeeding year Goodyear is obligated or has elected 
to become obligated to sell Buyer the latter's requirements or more of the 
"product" than in the prior year, nevertheless the ,Buyer shall have the right 
during the eighteen months next ensuing, beginning with the first of such 
succeeding year, to make "outside purchases" in the following proportions, 
to-wit: during the first six: months of said eighteen month period, one-third, 
during the next six months one-fourth, and during the next and last six months 
one-sixth, of the "outside purchases" made by the Buyer during the preceding 
Year; and the amount of "product" Buyer shall be required to purchase from 
Goodyear during said eighteen months' period shall be reduced by the amount 
ot such "outside purchases" during that period; provided that anything herein 
to the contrary notwithstanding, the "outside purchases" in such succeeding year 
Shall not exceed the "outside purchases" of the preceding year or the excess 
of the Buyer's requirements for such year as aforesaid, whichever shall be 
greater. 

QUALITY, SIZE, AND TYPE 

SECOND: The "product" to be sold to the Buyer herein shall be manufac­
tured by Goodyear in accordance with the specifications hereto attached, made a 
Part hereof, and initialed by the parties hereto, and shall be of the sizes, types 
and grades selected from such specifications by the Buyer as hereinafter pro­
V'lded. Said specifications may be modified and changed by mutual agreement 
from time to time to meet the changing requirements of the Buyer, and by like 
lllutual agreement the specifications for other types and sizes of "product" re· 
qulred by Buyer shall be attached hereto from time to time. 

PBICE 

'rliiRD: The price to be paid by Buyer for the "product" bought hereunder 
Shall be Goodyear's cost of such "product," an allowance for adjustments on suCh 
"Product" as hereinafter provided, and a profit to Goodyear as hereinafter set 
forth. 

Goodyear's cost of said "product" shall be determined as nearly as circum· 
stances will permit, according to methods usually employed by Goodyear, unless 
SUch methods are inconsistent with sound accounting principles, in which event 
such sound accounting principles shall be used in determining cost ; said cost 
!!han include all proper items of cost (including shipping, warehousing and 
Packing expense), but shall not Include selling, advertising expense, interest 
on borrowed moneys or loss due to manufacturing of "product", which in the 
course of manufacture are classified as "seconds", which loss due to seconds 
Shan be in excess of one-half of one percent of selling price. 

'rhe allowance for adjustments shall be one and one-half per cent (llho/o) 
of the selling price of said "product" except on pneumatic truck tires of six 
inches in diameter and over, and as to such tires, such allowance for adjust­
lllents shall be four per cent ( 4%) of Goodyear's price to Buyer, plus any 
actual loss on adjustments thereof up to an additional four per cent ( 4%) of 
Goodyear's price to Buyer, which said actual loss on adjustments thereof up to 
an additional four percent (4%) of Goodyear's price to Buyer, shall be paid 
to Goodyear when and as determined after the end of each year, whether or 
not this contract may then be In effect. 
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The profit to Goodyear shall be a percentage of the price of said "product" 
to the Buyer (excluding, however, from such price for the purpose of figuring 
said profit, the allowance for adjustments), and such percentage shall be siX 
percent (6%) whenever the price of crude rubber included in the cost of said 
"product" averages twenty-five cents or more per pound for the then current 
quarter, and sl1all be six and one-half per cent when such price of crude rubber 
averages less than twenty-five cents per pound for said current quarter; and if 
at any time it shall be proposed by either Goodyear or the Buyer that Good­
year make changes in methods and/or types of equipment used in the manu­
facture of "product" for the Buyer hereunder which would involve greater 
investment on the part of Goodyear than the methods and/or types of equip­
ment employed by it hereunder as at the commencement of the term hereof, 
and which would reduce the ratio (as at the commencement of the terlll 
hereof) of Goodyear's profit hereunder to its investment by ten or more per­
cent of such ratio, then such changes shall not be made unless Goodyear and 
the Buyer agree that such changes are mutually advantageous and unless the 
parties hereto agree that the profit provided herein be revised (Goodyear giv­
ing the Buyer access to its books of account before such revision of prices is 
made) so as to yield Goodyear not more than substantially the same ratio of 
return on such greater investment as the profit provided herein represented on 
the investment employed by Goodyear hereunder at the commencement of the 
term hereof. 

REDETERMINATION OJ/' PRICES 

FOURTH : For the purpose of this agreement, the word "quarters" shall be 
deemed to mean the quarter yearly periods beginning the first day of Janu· 
ary, April, July, and October, respectively, of each year of this agreement. 

Ten days before the first of each quarter, Goodyear shall furnish the Buyer 
an estimate of prices for the purpose of billing said "product" to the Buyer 
during the ensuing quarter. Within forty-five days after the end of each 
calendar year, and also as soon as practicable after the termination of thiS 
agreement, there shall be a recalculation and redetermination of the prices, 
giving effect to factors and bases entering into said prices then actually de­
termined; and in the event the payments made by or due from Buyer to Good· 
year on account of "product" delivered during the periods with respect to 
which such redetermination of prices is made, exceeds the aggregate amount to 
which Goodyear would be entitled on the basis of said redetermined prices, 
then Goodyear shall pay to Buyer such excess. 

As soon as practicable after June 80th of each year of this agreement, Good· 
year will make a provisional recalculation and redetermination of the prices 
of said "product" sold to the Buyer during the preceding six months, and to 
the extent warranted by said provisional recalculation and redetermination, 
Goodyear shall make a provisional payment to the Buyer against any moneYS 
that may be estimated to become due Buyer at the time of the final redeter· 
mination of prices at the end of the year as hereinbefore provided. If on such 
final redetermination at the end of the year, the provisional payment made bY 
Goodyear to the Buyer in such provisional recalculation and redetermination 
ot prices shall be in excess of the amount due the Buyer from Goodyear as 
found in said final redetermination of said prices, then the Buyer shall repaY 
to Goodyear such part thereof, if any, as is shown in the said final redeterJlli• 
nation to be due Goodyear, 
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In the event the Buyer shall question Goodyear's said redetermination of 
Prices, it shall on notice to Goodyear have the right within thirty days after 
the submission to it of such redetermined prices, to refer them to Messrs. 
Price, Waterhouse & Company of New York City, certified public accountants, 
Whose determination of the prices which should prevail hereunder f'hall be 
final. For the purpose of any such determination Goodyear agrees to make 
available all pertinent books, papers and records to the accountants. In the 
event Price, Waterhouse & Company are unable to act in the capacity above set 
forth, then the parties hereto shall select some other certified public account­
ants for said purpose, and if they fail to agree upon such selection, then the 
Auditor of the State of lllinois shall designate such accountant to act in the 
Place of said Price, Waterhouse & Company. 

TERMS 

FIFTH: All "product" sold hereunder shall be F. 0. B. the plant where such 
"product" has been manufactured. Tl1e Buyer shall on the tenth day of each 
calendar month during this agreement, pay to Goodyear for all "product" de­
livered by Goodyear to the Buyer hereunder during the preceding calendar 
month. 

ESTIMATES AND QUANTITY OF PRODUCTION 

SIXTH: The Buyer shall annually, within ninety (9()) days before the first 
day of each calendar year, and also before that part of the year of 1929 be­
ginning May 1st and ending December 31st, furnish Goodyear an estimate of 
the quantity of "product" it will require hereunder during the ensuing calendar 
Year, and in the case of the year 1D29, for that part thereof beginning May 1st 
and ending December 31st. The Buyer shall also furnish Goodyear at least 
thirty (30) days prior to the first day of each calendar month during this 
agreement, a statement of the quantities of "product" which Goodyear is to 
manufacture during each of the ensuing three calendar months, which state­
ment shall be in detail as to items, sizes and types of said "product" for the 
first ensuing calendar month. Such statements shall be subject, however, to 
revision from time to time, and the statement for each succeeding month shall 
be deemed to automatically revise the statement of the preceding month as to 
the quantities of "product" which Goodyear is to manufacture during the 
Period set forth in the said statement of said preceding month. Based upon 
such statements, Goodyear shall manufacture approximately the quantities 
therein set forth, subject, however, to the following conditions: 

(a) Goodyear may, but shall in no event be required to, manufacture in any 
one month of any year more than eleven per cent (11%) (with reasonable 
division among the various types and sizes) of the quantities of said "product" 
\Vhich are to be furnished hereunder by Goodyear during such year, according 
to the Buyer's annual estimate revised with reference to the actual sales up 
to such time and the sales outlook for the remainder of said year. 

(b) Goodyear shall not be required to manufacture for the Buyer in any 
one day more than twenty-five thousand (25,000) tires and tubes, unless Good­
Year shall from time to time because of increased capacity or other changed 
conditions of its plants, agree to a specification by Buyer of a larger maximum 
daily quantity. 

58895m-38-VOL 22-19 
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(c) Increases and decreases in the daily rate of production shall be arranged 
from time to time by mutual agreement by the parties hereto with a view to 
efficient and economical manufacturing operations. 

(d) Goodyear will at all times endeavor to maintain at its plant at least one 
month's inventory of "product" for the Buyer, based on the then current rate 
of shipments to the Buyer. 

EXCEPTIONS 

SEVENTH: Neither party to this contract shall be held liable or deemed in 
default hereunder if prevented from performing the obligations of this agree­
ment by reason of fire, flood, drought, acts of God, war, riot, strikes, lockouts, 
embargo, unavoidable causes or circumstances beyond its control, failure of 
transportation, or inability to secure raw material, supplies or equipment. 

MARKINGS, TRADE-MARKS, .AND TRADE NAMES 

EIGHTII: It is understood that trade names, trade marks, tread designs and 
other markings and embellishments appearing exclusively on "product" fur­
nished hereunder are the property of the Buyer. The Buyer agrees to save 
and hold Goodyear harmless from any liability, suit or damages for infringe­
ment or alleged infringement arising out of Goodyear's manufacture or use 
hereunder of any such name, brand, design, tread, trade mark or other 
embellishment. Goodyear agrees not to sell any "product" bearing the name, 
brand, trade marks, trade names or tread designs belonging to the Buyer to 
anyone other than the buyer, except that as to "products" which in the 
course of manufacture are classified as "seconds", Goodyear shall have the 
right after buffing off or otherwise removing the Buyer's name and trade marks, 
to sell "products" so classified as "seconds." 

The Buyer agrees not to make any reference to Goodyear and/or the sub­
ject matter of this contract either orally or in writing, except in communication 
to or with Goodyear and to this end specifically covenants that it will exert 
its utmost efforts to prevent its employees from in any wise referring to or 
disclosing the fact that "product" sold to the Buyer hereunder is manufactured 
by Goodyear. 

SHIPMENTS 

NINTH : Shipment of all "product" hereunder shall be to the Buyer as tbe 
Buyer may direct, and the "product" sold hereunder shall be packed in such 
manner as the Buyer may request. 

INSPEOTION 

TENTH: The Buyer, by its duly authorized representatives, shall at any and 
all reasonable times have access to the factory or factories in which "product" 
is being manufactured hereunder for the Buyer, for the purpose of inspecting 
the manufacture thereof. 

WARRANTIES .AND .ADJUSTMENTS 

ELEVENTH: "Product" sold to the Buyer hereunder, is warranted by Good­
year tn be free from defects in workmanship and material. 
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Any "product" furnished hereunder which shall be defective in workmanship 
or material or not in accordance with the specifications in effect by virtue 
hereof at the time of manufacture, may, within eighteen months from the date 
of manufacture thereof, be returned to Goodyear and if such "product" shall 
not have been used or damaged the Buyer shall be credited therefor at the 
current price charged hereunder for "product" of the same grade, type and 
!';ize, plus an amount equal to the charges for transportation of the "product" 
froQJ the plant where purchased to the Buyer and from the Buyer back to 
Goodyear. Goodyear may thereafter dispose of such "product" as "seconds." 

Whenever any "product" sold hereunder, which has been put into use, shall 
Prove defective in either workmanship or material, the Buyer may return such 
"product" to Goodyear at Goodyear's expense, and in that case shall furnish 
such information in respect thereof as Goodyear may reasonably require and 
thereupon Goodyear shall make a reasonable adjustment by way of credit to 
the Buyer. Such adjustment shall be on the basis of the then current (or the 
last, as the case may be) price charged by Goodyear to the Buyer for 
"product" of the same grade, size and type, and in respect of service rendered 
by the defective "product" shall be based upon the warranties in respect 
thereof made by the Buyer to its customer. Such warranties shall, however, 
be no more favorable to the consumer than those which the Buyer has in 
effect at the date of execution hereof. Goodyear shall in no wise be liable in 
respect of any adjustment made by the Buyer with its customers except it 
shall be on account of a defect in workmanship and material herein warranted 
against. 

DURATION AND TERMINATION 

TWELFTH: This contract shall begin May 1, 1929, and shall continue there­
after until terminated, as hereinafter provided. Either party may elect to ter­
IDinate this contract by giving notice in writing to the other party during Decem­
ber of any year beginning with the year 1931, that it desires to terminate this 
contract as of the 31st day of December of the year following. Such notice of 
termination if given by Goodyear hereunder shall be addressed to the Buyer at 
its place of business at Homan Avenue and Arthington Street, Chicago, Illinois, 
Attention Manager of Tire Department, and if given by the Buyer to Goodyear, 
at Goodyear's place of business at Akron, Ohio. Upon the giving of said notice 
by either party hereto, this contract shall terminate on the 31st day of 
December of the year following the year in which said notice is given. 

During the last year of this agreement, the Buyer shall not be obligated to 
J•urchnse or Goodyear to furnish, more than 5614 o/o of the total quantity of 
"product" as estimated by the Buyer in its annual estimate which would have 
been bought and sold under this agreement during such year but for the 
Impending termination of this agreement, as follows: 37%% of such total quan­
tity during the first six months of such year and 12%o/o of such total quantity 
during the third quarter of such year, and 61,1, o/o of such total quantity during 
the fourth quarter of such year. 

On termination of this agreement, if Goodyear shall have any investment in 
molds or other equipment, purchased at the order of the Buyer and relating 
especially to operations under this contract and not required for its operations 
irrespective of this contract, and if said investment shall not have been amor­
tized over and recovered through manufacture and sale of "product" hereunder, 
then the Buyer shall pay to Goodyear the amount of such unrecovered capital 
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expenditures, and thereafter such molds and other equipment shall belong to 
the Buyer. 

On termination of this agreement the Buyer shall forthwith purchase and 
accept delivery of any "product" theretofore specified by Buyer for manufac­
ture under this contract, which Goodyear may then have on hand, or which 
may then be in process at prices hereinbefore provided. 

THIRTEENTH : Any waiver by either party of any condition of this agree­
ment or obligation incumbent upon the other party in any particular ins.,nce 
shall not be deemed a waiver of such condition in any succeeding instance or 
instances. 

FOURTEENTH: This contract contains the entire agreement between the 
parties and shall not be modified or enlarged by any understandings, customs 
or practices whatsoever. This agreement can be modified or enlarged only by 
agreements supplemental hereto executed by the parties in like manner to the 
execution hereof. 

FIFTEENTH: This contract shall be binding upon and inure to the successors 
and assigns of the respective parties hereto. Neither party, however, shall have 
the right to assign this contract without the consent of the other. 

IN WITNESS WHEREOF, the parties hereto have caused this agreement to 
be executed in quadruplicate at Chicago, Illinois, by their respective officers 
duly authorized so to do, and their respective corporate seals to be hereunto 
affixed the day and year first above written. 

Attest: 

Attest: 

THE GooDYEAR TIRE & RUBBER COMPANY, 

By P. W. LITCHFIELD, President. 

W. D. SHILTS, Secretary. 
SEARS, ROEBUCK AND Co., 

By R. E. WooD, President. 

JNo. HIGGINS, Secretary. 

SEc. H.-Respondent's third or current tire contract with Sears, Roe~ 
buck &l Oo. 

Respondent continued to sell and ship tires and tubes to Sears, 
Roebuck & Co. during 1929, 1930, and 1931, pursuant to the conditions 
and terms of said second tire contract, until it was cancelled and 
superseded by the third and current tire contract executed by the 
same parties on October 5, 1931. 

In July 1931, Gen. R. E. Wood, President of Sears, Roebuck & 
Co., verbally notified P. W. Litchfield, President of the respondent, 
that Sears, Roebuck & Co. expected to give Goodyear written notice 
sometime during December 1931, of its intention to terminate the 
aforesaid second contract as of December 31, 1932. 

Pursuant to further negotiations hereinafter described, the third 
and current tire contract between respondent and Sears, Roebuck & 
Co. was entered into on October 5,1931, being signed by P. W. Litch­
field as president of respondent, and by R. E. ·wood, as president of 
Sears, Roebuck & Co. This contract reads as follows : 
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THIS AGREEMENT, made and entered into this 5th day of October, A. D. 
1931, by and between the GOODYEAR TIRE & RUBBER COMPANY, a cor­
Poration organized and existing under and by virtue of the laws of the State 
of Ohio, hereinafter for convenience called "GOODYEAR", party of the first 
Part, and SEARS, ROEBUCK AND CO., a corporation organized and existing 
Under and by virtue of the laws of the State of New York, hereinafter for 
convenience called "BUYER", party of the second part; 

WITNESSETH: 

QUANTITY 

FIRST: GOODYEAR hereby agrees to manufacture and sell to BUYER, 
and BUYER hereby agrees to buy from GOODYEAR for and during the term 
of this agreement and on the terms and conditions hereinafter set forth, 
BUYER'S requirements of pneumatic automobile truck and motorcycle tires 
and tubes (except a quantity not in excess of two hundred thousand (200,000) 
of said tires and tubes annually to and Including December 31, 1934), and 
also BUYER'S requirements of bicycle tires and tubes from January 1, 1932, 
durtng the remainder of the term of this contract, all hereinafter collectively 
referred to as "product", up to the amount that GOODYEAR is hereinafter 
Obligated to sell to BUYER. From December 31, 1934, GOODYEAR may, at 
its option, include said quantity not in excess of two hundred thousand (200,-
000) of said pneumatic automobile truck and motorcycle tires and tubes 
annually in this contract during the remainder of the term thereafter. 

GOODYEAR shall in each calendar year of this contract, be obligated to 
Bell to the BUYER such part of BUYER'S requirements of the "product" as Is 
equivalent to 25%, but not more than 25%, of the productive capacity for 
Said year (less any reduction in such productive capacity because of any 
Of the contingencies referred to in Paragraph Seventh of this contract), of 
the plants of GOODYEAR and Its subsidiaries in the United States; provided, 
however, that GOODYEAR may by written notice to BUYER prior to any 
such calendar year, obligate itself to sell to BUYER for said year, more of 
BUYER'S requirements, and in said written notice GOODYEAR shall state 
the amount of BUYER'S requirements In excess of 25% of the productive 
capacity of the plants of GOODYEAR and its subsidiaries in the United 
States that it so elects to obligate itself to sell to BUYER in said year. The 
BUYER, except as otherwise herein provided, shall not in any year of this 
agreement, order less than sixty-six and two-thirds per cent ( 66%%) of the 
BUYER'S tonnage purchases from GOODYEAR during the preceding year of 
this agreement. 

In the event the BUYER'S requirements in any year shall exceed the maxi· 
!Durn quantity which GOODYEAR is obligated or has elected to become obli· 
gated as aforesaid to sell to BUYER hereunder, the BUYER shall have the 
right to purchase such excess of its requirements for said year from sources 
Other than GOODYEAR (which said purchases are herein also referred to as 
"outside purchases"); and it In the succeeding year GOODYEAR is obligated 
or has elected to become obligated to sell BUYER the latter's requirements or 
lllore of the "product" than In the prior year, nevertheless the BUYER shall 
have the right during the eighteen months next ensuing, beginning with the 
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first of such succeeding year, to make "outside purchases" in the following 
proportions, to-wit: during the first six months of said eighteen month period, 
one-third, during the next six months one-fourth, and during the next and 
last six months one-sixth, of the "outside purchases" made by the BUYER dur­
in the preceding year ; and the amount of "product" BUYER shall be re­
quired to purchase from GOODYEAR during said eighteen months' period shall 
be reduced by the amount of such "outside purchases" during that period i 
provided that anything herein to the contrary notwithstanding, the "outside 
purchases" in such succeeding year shall not exceed the "outside purchases" 
of the preceding year or the excess of the BUYER'S requirements for such year 
as afotesaid, whichever shall be gr~ater. 

QUALITY, SIZE AND TYPE 

SECOND: The "product" to be sold to the BUYER herein shall be manu­
factured by GOODYEAR in accordance with the specifications hereto attached, 
made a part hereof, and initialed by the parties hereto, and shall be of the 
sizes, types and grades selected from such specifications by the BUYER as 
hereinafter provided. Said specifications may be modified and changed bY 
mutual agreement from time to time to meet the changing requirements of 
the BUYER, and by like mutual agreement the specifications for other types 
and sizes of "product" required by BUYER shall be attached hereto from time 
to time. 

PRICE 

THIRD : The price to be paid by BUYER for the "product" bought here· 
under shall be GOODYEAR'S cost of such "product", an allowance for adjust· 
ments on such "product" as hereinafter provided, and a profit to GOODYE.A.R 
as hereinafter set forth. 

GOODYEAR'S cost of said "product" shall be determined as nearly as cir· 
cumstances will permit, according to methods usually employed by GOOD­
YEAR, unless such methods are inconsistent with sound accounting principles, 
in which event such sound accounting principles shall be used in determining 
cost; said cost shall include all proper items of cost (including shipping, ware­
housing and packing expense), but shall not include selling, advertising ex· 
pense, interest on borrowed moneys, or loss in excess of one-half of one per 
cent of selling price due to manufacturing of product which in the course of 
manufacture is classified as "r,;econds." Determination as to what is a first 
or second of said "product" shall be in accordance with the standard classifica· 
tion of GOODYEAR and as applied by GOODYEAR to its own tires. If a 
classification other than the above standard is in writing ordered or specified 
by BUYER, any loss above one-half of one per cent of the selling price 
occasioned solely by BUYER'S said order or specification for such modification 
of said standard shall be borne by BUYER. 

BUYER will pay GOODYEAR as allowance for adjustments a sum equal 
to three-fourths of one percent of the basic selling price of GOODYEAR to 
BUYER of said "product'' plus any actual loss on adjustment thereof up to 
but not in excess of an additional one-fourth of one per cent of said basic sell· 
ing price of GOODYE.A.R to BUYER, provided, however, that on pneumatic 
truck tires of six inches in diameter and over, allowance for adjustments 
shall be four per cent of the basic selllng price of GOODYEAR to BUYEil 
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Plus any actual loss on adjustment thereof up to but not exceeding an addi­
tional four percent of GOODYEAR'S basic price to BUYER, said three-fourths 
of one per cent and four per cent, respectively, to be included in estimated 
I>rices as hereinafter provided, any additional allowances for actual loss on 
adjustment to be paid to GOODYEAR when and as determined after the 
end of each year whether or not this contract may then be in effect. In the 
event actual losses on adjustments are determined after the termination of 
this contract, the relation thereof to selling price for the determination of 
BUYER'S liability to pay said allowance for adjustment shall be based upon 
the aggregate selling prices and the aggregate actual losses on adjustment over 
the term of this contract as hereby provided or the last five years of its 
effectiveness, whichever shall be shorter. 

The profit to GOODYEAR shall be a percentage of the price of said "prod­
Uct" to the BUYER (excluding, however, from such price for the purpose 
of figuring said profit, the allowance for adjustments), and sur.h percentage 
shall be six percent of the selling price to BUYER of said "product" (exclud­
ing, however, from such selling price for the purpose of figuring said profit 
the allowance for adjustments) whenever the price of crude rubber included 
in the cost to BUYER of said "product" averages twenty-five cents (254) or 
more per pound for the then current quarter, and shall be six and one-half per 
cent when the price of said crude rubber averages less than twenty-five cents 
I>er pound for said current quarter; and if at any time it shall be proposed by 
either GOODYEAR or the BUYER that GOODYEAR make changes in methods 
and/or types of equipment used in the manufacture of "product" for the 
BUYER hereunder which would involve greater investment on the part of 
GOODYEAR than the methods and/or types of equipment employed by it 
hereunder as at the commencement of the term hereof, and which would 
reduce the ratio (as at the commencement of the term hereof) of GOOD­
YEAR'S profit hereunder to its investment by ten or more percent of such 
rauo, then such changes shall not be made unless GOODYEAR and the 
BUYER agree that such changes are mutually advantageous and unless the 
Parties hereto agree that the profit provided herein be revised (GOODYEAR 
giving the BUYER access to its books of account before such revision of prices 
is made) so as to yield GOODYEAR not more than substantially the same 
ratio of return on such greater investment as the profit provided herein 
represented on the investment employed by GOODYEAR hereunder at the 
commencement of the term hereof. 

REIDI!lTERMINATION OF PRICES 

FOURTH: For the purpose of this agreement, the word "quarters" shall be 
deemed to mean the quarter yearly periods beginning the first day of January, 
April, July and October, respectively, of each year of this agreement. 

Ten days before the first of each quarter, GOODYEAR shall furnish the 
BUYER an estimate of prices for the purpose of billing said "product" to 
the BUYER during the ensuing quarter. Within forty-five days after the end 
ot each calendar year, and also as soon as practicable after the termination 
ot this agreement there shall be a recalculation and redetermination of the 
Prices, giving effedt to factors and bases entering into said prices then actually 
determined; and in the event the payments made by or due from BUYER to 
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GOODYEAR on account of "product" delivered during the periods with respect 
to which such redetermination of prices is made, exceeds the aggregate 
amount to which GOODYEAR would be entitled on the basis of said redeter· 
mined prices, then GOODYEAR shall pay to BUYER such excess. 

As soon as practicable after June 30th of each year of this agreement, 
GOODYEAR will make a provisional recalculation and redetermination of the 
prices of said "product" sold to the BUYER during the preceding six months, 
and to the extent warranted by said provisional recalculation and redeter· 
mination, GOODYEAR shall make a provisional payment to the BUYER 
against any moneys that may be estimated to become due BUYER at the 
time of the final redetermination of prices at the end of the year as herein· 
before provided. If on such final redetermination at the end of the year, the 
provisional payment made by GOODYEAR to the BUYER in such provisional 
recalculation and redetermination of prices shall be in excess of the amount 
due the BUYER from GOODYEAR as found in said final redetermination of 
said prices, then the BUYER shall repay to GOODYEAR such part thereof, 
if any, as is shown in the said final redetermination to be due GOODYEAR. 

In the event the BUYER shall question GOODYEAR'S said redetermination 
of prices, it shall on notice to GOODYEAR have the right within thirty days 
after the submission to it of such redetermined prices, to refer them to 
Messrs. Price, Waterhouse & Company of New York City, certified publiC 
accountants, whose determination of the prices which should prevail here· 
under shall be final. For the purpose of any such determination GOODYEAR 
agrees to make available all pertinent books, papers and records to the account· 
ants. In the event Price, Waterhouse & Company are unable to act in the 
capacity above set forth, then the parties hereto shall select some other cer· 
tified public accountants for said purpose, and if they fail to agree upon such 
selection, then the Auditor of the State of Illinois shall designate such ac· 
countant to act in the place of said Price, Waterhouse & Company. 

TEB:MB 

FIFTH : All "product" sold hereunder shall be F. 0. B. the plant where sucb 
product bas been manufactured. The BUYER shall on the tenth day of each 
calendar month during this agreement, pay to GOODYEAR for all "product" 
delivered by GOODYEAR to the BUYER hereunder during the preceding 
calendar month. 

ESTIMATES AND QUANTITY OF PRODUCTION 

SIXTH: The BUYER shall annually, within ninety (00) days before the first 
day of each calendar year, furnish GOODYEAR an estimate of the quantitY 
of "product" it will require hereunder during the ensuing calendar year. The 
BUYER shall also furnish GOODYEAR at least thirty (30) days prior to tbe 
first day of each calendar month during this agreement, a statement of the 
quantities of "product" which GOODYEAR is to manufacture during each of 
the ensuing three calendar months, which statement shall be in detail as to 
items, sizes and types of said "product" for the first ensuing calendar month. 
Such statements shall be subject, however, to revision from time to time, and 
the statement for each succeeding month shall be deemed to automaticallY 
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revise the statement of the preceding month as to the quantities of "product" 
Which GOODYEAR is to manufacture during the period set forth in the said 
statement of said preceding month. Based upon such statements, GOODYEAR 
shall manufacture approximately the quantities therein set forth, subject, 
however, to the following conditions: 

(a) GOODYEAR may, but shall In no event be required to, manufacture in 
any one month of any year more than eleven percent (11%) (with reasonable 
division among the various types and sizes) of the quantities of said "product" 
Which are to be furnished hereunder by GOODYEAR during such year, accord­
ing to the BUYER'S annual estimate revised with reference to the actual 
sales up to such time and the sales outlook for the remainder of said year. 

(b) GOODYEAR shall not be required to manufacture for the BUYER in 
any one day more than twenty-five thousand (25,000) tires and tubes, unless 
GOODYEAR shall from time to time because of increased capacity or other 
changed conditions of its plants, agree to a specificat~on by BUYER of a 
larger maximum daily quantity. 

(c) Increases and decreases in the daily rate of production shall be ar­
ranged from time to time by mutual agreement by the parties hereto with a 
view to efficient and economical manufacturing operations. 

(d) GOODYEAR will at all times endeavor to maintain at its plant at least 
one month's inventory of "product" for the BUYER, based on the then current 
rate of shipments to the BUYER. 

EXCEPTIONS 

SEVENTH: Neither party to this contract shall be held liable or deemed in 
default hereunder if prevented from performing the obligations of this agree­
lllent by reason of fire, flood, drought, acts of God, war, riot, strikes, lockouts, 
elllbargo, unavoidable causes or circumstances beyond its control, failure of 
transportation, or inablllty to secure raw material, supplies or equipment. 

MARKINGS, 'IltADI!l-MARKING, AND 'IltADE NAMES 

EIGHTH: It is understood that trade names, trade marks, tread designs 
and other markings and embellishments appearing exclusively on "product" 
furnished hereunder are the property of the BUYER. The BUYER agrees 
to save and bold GOODYEAR harmless from any liability, suit or damages 
for infringement or alleged infringement arising out of GOODYEAR'S manu­
facture or use hereunder of any such name, brand, design, tread, trade mark 
or other embellishment. GOODYEAR agrees not to sell any "product" bearing 
the name, brand, trade marks, trade names or tread designs belonging to the 
llUYER to any one other than the BUYER, except that as to "products" which 
in the course of manufacture are classified as "seconds", GOODYEAR shall 
have the right after buffing otr or otherwise removing the BUYER'S name 
and trade marks, to sell "products" so classified as "seconds". 

'l'he BUYER agrees not to make any reference to GOODYEAR and/or the 
SUbject matter of this contract either orally or In writing, except in com­
lllunlcation to or with GOODYEAR and to this end specifically covenants that 
lt wUI exert its utmost etrorts to prevent the employes from In any wise 
referring to or disclosing the fact that "product" sold to the BUYER hereunder 
ls manufactured by GOODYEAR. 
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SHIPMENTS 

NINTII: Shipment of all "product" hereunder shall be to the BUYER as 
the BUYER may direct, and the "product" sold hereunder shall be packed in 
such manner as the BUYER may request. 

INSPECTION 

TENTH: The BUYER, by its duly authorized representatives, shall at anY 
and all reasonable times have access to the factory or factories in which 
"product" is being manufactured hereunder for the BUYER, for the purpose 
of inspecting the manufacture thereof. 

W ARRANTmS AND ADJUSTMENTS 

ELEVENTH: "Product" sold to the BUYER hereunder, is warranted by 
GOODYEAR to be free from defects in workmanship and material. 

Any "product" furnished hereunder which shall be defective in workmanshiP 
or material or not in accordance with the specifications in effect by virtue 
hereof at the time of manufacture, may, within eighteen months from the 
dnte of manufacture thereof, be returned to GOODYEAR and if such "product" 
shall not have been used or damaged the BUYER shall be credited therefor 
at the current price charged hereunder for "product" of the same grade, type 
and size, plus an amount equal to the charges for transportation of the "product" 
from the plant where purchased to the BUYER and from the BUYER back 
to GOODYEAR. GOODYEAR may thereafter dispose of such "product" as 
"seconds". 

Whenever any "product" sold hereunder, which has been put into use, shall 
prove defective in either workmanship or material, the BUYER may return 
such "product" to GOODYEAR at GOODYEAR'S expense, and in that cnse 
shall furnish such information in respect thereof as GOODYEAR may reuson­
ably require and thereupon GOODYEAR shall make a reasonable adjustment 
by way of credit to the BUYER. Such adjustment shall be on the basis of 
the then current (or the last, as the case may be) price charged by GOOD­
YEAR to the BUYER for "product" of the same grade, size and type, and in 
respect of service rendered by the defective "product" shall be based upon the 
warranties in respect thereof made by the BUYER to its customer. Such 
warranties shall, however, be no more favorable to the consumer than those­
which the BUYER has in effect at the date of execution hereof. GOODYEAR 
shall in no wise be liable in respect of any adjustment made by the BUYER 
with its customers except it shall be on account of a defect in workmanshiP• 
and material herein warranted against. 

DURATION AND TERMINATION 

TWELFTH: Tbls contract shall begin from the date hereof, and shall con­
tinue thereafter until terminated, as hereinafter provided. Either party maY 
elect to terminate this contract by giving notice in writing to the other partY 
during the month of December of any year beginning with the year 1941 that 
it desires to terminate this contract as of the 31st day of December of the 
year following. Such notice of termination, if given by GOODYEAR hereunder 
shall be addressed to the BUYER at its place of business at Homan Avenue 
and Arthington Street, Chicago, Illinois, attention Manager of Tire Depart.:o .. ~ ... .. .. 
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ment, until another address is In writing designated by BUYEU by its President 
or Vice-President for such notice, and then to such other address, and if given 
by BUYEU to GOODYEAR at GOODYEAR'S place of business at Akron, Ohio. 
Upon the giving of said notice by either p'arty hereto, this contract shall 
terminate on the 31st day of December of the year following the year in 
Which said notice is given. 

During the last year of this agreement, the BUYER shall not be obligated 
to purchase or GOODYEAR to furnish, more than 56:JA.% of the total quantity 
of "product" as estimated by the BUYER in its annulal estimate which 
Would have been bought and sold under this agreement during such year but 
for the impending termination of this agreement, as follows: 37%% of such 
total quantity during the first siiJ: months of such year and 121h of such total 
quantity during the third quarter of such year, and 6:JA.% of such total quantity 
during the fourth quarter of such year. 

On termination of this agreement, if GOODYEAR shall have any invest­
ment in molds or other equipment, purchased at the order of the BUYER 
and relating especially to operations under this contract and not required for 
Its operations irrespective of this contract, and if said investment shall not 
have been amortized over and recovered through manufacture and sale of 
"product" hereunder, then the BUYER shall pay to GOODYEAR the amount 
of such unrecovered capital expenditures, and thereafter such molds and other 
equipment shall belong to the BUYER. 

On termination of this agreement the BUYER shall forthwith purchase and 
accept delivery of any "product'' theretofore specified by BUYER for manu­
facture under this contract, which GOODYEAR may then have on hand, or 
Which may then be in process at prices hereinbefore provided. 

THIRTEENTH: Any waiver by either party of any condition of this agree­
lllent or obligation incumbent upon the other party in any particular instance 
~>hall not be deemed a waiver of such condition in any succeeding instance or 
instances. 

FOURTEENTH : This contract contains the entire agreement between the 
Parties and shall not be modified or enlarged by any understandings, customs 
or practices whatsoever. This agreement can be modified or enlarged only 
by agreements supplemental hereto executed by the parties in like manner to 
the execution hereof. 

FIFTEENTH: The BUYER agrees that in the event of its consolidation or 
lllerger with any other corporation or corporations or the transfer by it of 
its business of selling "product", the BUYER will by appropriate legal action 
lllake provision so that the corporation resulting from such consolidation or 
lllerger or the transferee of such bu~;iness (herein called "Successor") shall 
succeed to this agreement and all of the rights and obligations of the BUYER 
hereunder, except that the said Successor's requirements of "product" to be 
Purchased from GOODYEAR hereunder in addition to the requirements of the 
llUYER hereinbefore set forth shall be deemed to be the aggregate of the 
following during the remainder of this agreement: 

(a) All of the Successor's additional actual requirements of "product'', the 
Sale of which to the Successor is not covered by a binding contract with some 
Party other than GOODYEAR at the time of said consolidation, merger or 
transfer, and except as provided in Article First hereof the Successor shall 
lnake no further contract for the purchase of "product" from any party other 
than GOODYEAR during the term of this agreement; 
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(b) All of the Successor's additional actual requirements of "product", 
the sale of which to the Successor is covered by a binding contract or con· 
tracts with some party or parties other than GOODYEAR at the time of said 
consolidation, merger or transfer, after said contract or contracts shall term!· 
nate, expire or be cancelled, and the Successor shall not by its act or !allure 
to give notice extend any such contract for the purchase by it of "product" 
and at the earliest date permitted thereby shall cancel all of said con~racts 
which are legally subject to termination or cancellation. 

Any such Successor and each successive Successor thereto shall be in all 
respects substituted for the BUYER as the party of the second part to this 
agreement and shall succeed to all of the rights and, except as above limited, 
to all of the obligations of the BUYER hereunder. 

This contract shall be binding upon and inure to the successors and assigns 
of the respective parties hereto: neither party, however, shall have the right 
to assign this contract nor shall it inure to any successor of either of the 
parties hereto without, in either such case, the, prior written consent of the 
other. 

SIXTEENTll : By mutual agreement the contract between the parties hereto 
dated May 17, 1928, is hereby cancelled and annulled, and this agreement is 
hereby substituted in lieu thereof. 

IN WITNESS WHEREOF, the parties hereto have caused this agreement to 
be executed in quadruplicate at Chicago, Illinois, by their respective officers duly 
authorized so to do, and their respective corporate seals to be hereunto affixed 
the day and year first above written. 

Attest: 

Attest: 

THE GoODYEAR TIRE & RUBBER COMPANY, 
By P. W. LITCHFIELD, President. 

W. D SHILTS, Secretary. 
SEARS, ROEBUCK AND Co., 

By R. E. WooD, President. 

E. H. PowELL, Secretary. 

SEARS, ROEBUCK AND CO. 

Exl!lCUTIVm OFFICES 

CHICAGO 

October 7, 1931 

Tnm GooDYEAR Tnm AND RUBBER Co., 
Akron, Ohio. 

GENTLEMEN: With reference to the agreement for product entered into be· 
tween us as of the 5th of October, 1931, and referring particularly to article 
third thereof, this letter will evidence our understanding that the allowance 
for adjustments on bicycle tires and tubes wlll be a sum equal to 1% of the 
basic selling price of Goodyear to us as buyer of such bicycle tires and tubes. 
And the said contract may be deemed by you to be amended in this respect. 

Very truly yours, 
SEARS, RoEBUCK AND Co., 

(Signed) R. E. Woon. President. 

The said third tire contract is now in operation and being carried 
out by the parties thereto. Respondent is now manufacturing the 
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entire tire requirements of Sears, Roebuck & Co. at its factories, and 
is selling and shipping said tires to Sears, Roebuck & Co. conform­
ably with the said contract at prices as provided for therein. 

SEc. 12.-Secret consideration or bon'll3 agreement. 
On the same day the third tire contract 'was entered into between 

respondent and Sears, Roebuck & Co., viz, October 5, 1931, a secret 
ngreement was entered into by and between the same parties, which 
reads as follows: 

THIS AGREEMENT, made this 5th day of October, 1931, between THE 
GOODYEAR TIRE & RUBBER COMPANY, an Ohio corporation, hereinafter 
called "GOODYEAR'', party of the first part, and SEARS, ROEBUCK AND 
CO., a New York corporation, hereinafter called "SEARS", party of the second 
:part; 

WITNESSETH: 

WHEREAS, the parties hereto on the 17th day of May, 1928, entered into a 
written contract for the manufacture and sale by GOODYEAR and the pur­
chase by SEARS from GOODYEAR of SEARS' requirements of pneumatic au­
tomobile, truck and motorcycle tires and tubes; and 

WHEREAS, the Twelfth paragraph of said contract provided that either 
party may elect to terminate said contract by giving notice in writing to the 
other party during December of any year, beginning with the year 1931, that 
it desires to terminate said contract as of the 31st day of December of the year 
following ; and 

WHEREAS, SEARS has signified its intention to terminate said contract as 
of December 31, 1932, by giving notice in writing to GOODYEAR during Decem­
ber, 1931, that it desires to terminate said contract, as aforesaid; and 

WHEREAS, GOODYEAR has requested SEARS to enter into a new contract 
in lieu of the above contract of May 17, 1928, which said new contract will not 
be terminable until December 31, 1942; 

NOW, THEREFORE, in consideration of the execution simultaneously here­
With by SEARS of said new contract, and for other good and valuable consid­
erations from SEARS, the receipt and sufficiency of which is hereby acknowl­
edged by GOODYEAR, IT IS AGREED AS FOLLOWS: 

FIRST: GOODYEAR hereby covenants and agrees that it will issue, assign, 
transfer and/or deliver to SEARS simultaneously with the execution of this 
contract eighteen thousand (18,000) shares of common capital no par value 
stock of GOODYEAR fully paid, non-assessable and to be the sole property 
of SEARS, and at said time also to pay to SEARS in cash the sum of Eight 
hundred thousand dollars ($800,000.00) to be used by SEARS to purchase a 
n1inimum of thirty-two thousand (32,000) additional shares of the common 
capital no par value stock of GOODYEAR, all to be the sole property of SEARS, 
and SEARS agrees to acquire a minimum of thirty-two thousand (32,000) 
8hares by purchase in the market not later than December 15, 1931. 

SECOND: SEARS 1n consideration of the aforesaid covenants and agreements 
of GOODYEAR and the delivery of the shares of stock and the payment to 
be made by GOODYEAR, as aforesaid, agrees to execute simultaneously here­
With said new contract for the manufacture and sale by GOODYEAR and the 
purchase by SEARS from GOODYEAR of SEARS' requirements of pneumatic 
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automobile, truck and motorcycle tires and tubes (except two hundred thou, 
sand (200,000) thereof annually to and including December 31, 1934), and also 
SEARS' requirements from January 1, 1932, of bicycle tires and tubes during 
the remainder of the term of said contract, to-wit, until the same is termi­
nated as set forth in said contract after December 31, 1941. SEARS further 
agrees that it will not, except to a successor of SEARS under paragraph "Fif­
teenth" of said contract of October 5, 1931, sen; transfer or otherwise dispose 
of any of said 18,000 shares nor of said 32,000 additional shares of common 
capital stock of GOODYEAR provided for in this contract during the period 
of ten (10) years from the date hereof, except with the prior consent of 
GOODYEAR. 

This contract shall be binding upon and inure to the successors and assigns 
of the respective parties hereto, neither party, however, shall have the right 
to assign this contract without the prior written consent of the other. 

IN WITNESS WHEREOF, the parties hereto have caused this agreement to 
be executed in duplicate at Chicago, Illinois, by their respective officers duly 
authorized so to do and their respective corporate seals to be hereunto affixed 
the day and year first above written, in accordance with resolution of their 
respective Board of Directors and/or Executive Committee. 

Attest: 

Attest: 

THE GooDYEAll. TIRE & RunnER COMPANY, 

By P. W. LITCHFIELD, President. 

W. D. SHILTs, Secretary. 

SEARS, RoEBUCK AND Co., 
By R. E. Wooo, President. 

E. II. PowELL, Secretary. 

The said secret consideration or bonus agreement was ratified by 
the board of directors of the respondent at a special meeting held on 
October 6, 1931, but no action with respect thereto was ever taken by 
the stockholders of said respondent and no notice was ever given to 
said stockholders of its existence. The said agreement was duly per­
formed by the assignment from respondent to Sears, Roebuck & Co., 
between the dates of October 5, 1931, and January 1, 1'932, of 18,000 
shares of Goodyear Treasury stock of the stated valuation of $450,000 
(previously bought in by respondent at a cost of approximately 
$1,000,000), and by respondent's payment to Sears, Roebuck & Co. of 
$800,000 in cash on or about October 5, 1931. This money was used by 
Sears, Roebuck & Co. to purchase 32,000 additional shares of Good­
year common stock, which stock Sears, Roebuck & Co. now owns. 

SEc. 13.-/ mmediate delivery contract. 

On June 16, 1932, respondent and Sears, Roebuck & Co. entered 
into a further agreement respecting immediate transfer of title and 
constructive possession of all tires manufactured and on hand prior 
to June 21, 1932, the effective date of the "Manufacturer's Sales" tax, 
which agreement reads as follows: 
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MEMORANDUM OF AGREEMENT, made and entered into this 16th day of 
June, A. D. 1932, by and between 'l'HE GOODYEAR TIRE & RUBBER COl\1-
p ANY, a corporation organized and existing under and by virtue of the laws of 
the State of Ohio, hereinafter for convenience called "Goodyear", Party of the 
First Part, and SEARS, ROEBUCK & CO., a corporation organized and existing 
Under and by virtue of the laws of the State of New York, hereinafter for con­
venience called "the Buyer", Party of the Second Part. 

WITNESSETH 

The parties hereto are parties to a certain agreement dated the 5th day of 
October, 1931, and having to do with the purchase and sale of certain "product" 
(pneumatic automobile, truck, and motorcycle tires and tubes and bicycle tires 
find tubes). All said product now in Goodyear's possession or which is here­
after manufactured prior to June 21, 1932, by or for Goodyear for the Buyer 
shall be delivered to the Buyer at warehouses located at the point of manu­
facture at Akron, Ohio, Gadsden, Alabama, or Los Angeles, California, as the 
case may be, and on and after such delivery such product shall be at the sole risk 
of the Buyer, Tltle thereto, as well as possesion thereof, passing to the Buyer 
immediately upon such delivery. 

Goodyear will, immediately upon such delivery, bill the Buyer for such prod­
uct and the Buyer shall promptly pay therefor. 

Goodyear agrees when, as and if requested by the Buyer to store said product 
and to pack, load and ship the product from said warehouses to such other desti­
nations as the Duyer may select, on the same basis as if done prior to delivery 
of the product to the Buyer. Such packing, shipping and loading shall, however, 
be at the sole risk and under the sole direction and control of the Buyer. 

Except to the extent that this agreement may be inconsistent with any of the 
~erms and provisions of said agreement of October 5, 1931 (in the event of such 
lnconsistency this agreement controlling), said agreement of October 5, 1931, 
shan remain in full force and effect according to its terms. 

IN WITNESS WHEREOF, the parties hereto have caused these presents to 
be executed in their respective corporate names by their officers duly authorized 
thereto the day and year first above written. 

Attest.: 

Attest: 

SEo. 14.-Price comparisons. 

THE GOODYEAR TIRE & RUBBI!lR COMPANY, 

By R. S. WILSON, Vice President. 

W. M:. ME'ITLER, Asst. Secretary. 

SEARs, RoEBUCK AND CoMPANY, 

By D. 1\I. NELSON, Vice President. 

E. H. PowELL, Secretary. 

During the period from April 1, 1926, through December, 1933, 
r;spondent sold Sears, Roebuck & Co. under said contracts 19,239,194 
tire casings 17 388 806 tubes 508 073 bicycle tire casings and 42,867 
b' ' ' ' ' ' Icycle tubes at a total billing price of $129,252,984.69. After annual 
settlement was made each year and respondent rebated to Sears, 
Roebuck & Co. the difference between billing price and final settle­
ment price, amounting to approximately $9,000,000, to make the 
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transaction come within the terms of the contracts, and after deduct­
ing excise tax, losses on replacements and adjustments, the net amount 
received by respondent as a result of its sales of tires to Sears, 
Roebuck & Co. was $116,359,367.85. 

Respondent received from its service station dealers on a cor­
responding volume of business, in gross sales $182,598,399.59, and in 
net sales $157,576,156.33, the net sales figure being obtained by de­
ducting from the gross sales price figure allowances for factory 
shipments, dealers' quantity discounts, discounts on special price 
sales, cash discounts on sales, freight on sales, excise tax, commis­
sions, allowances, trade-in allowances, extra discounts and commis­
sions and losses on replacements amounting to $25,022,243.26 in the 
aggregate. The difference between these two net sales items, $157,-
576,156.33 net amount of dealer sales and $116,359,367.85 net amount 
of Sears, Roebuck & Co. sales, is $41,216,788.48, which is the aggregate 
amount of discrimination in net sales price in favor of Sears, Roebuck 
& Co. and against the Goodyear service station dealers, and which 
is 26.15% of the total dollar net sales to the service station dealers 
over the 7%-year period. 

As the foregoing aggregate discrimination in net sales takes into 
account transportation cost differences, it is apparent that such 
aggregate amount of discrimination in total net sales made due 
allowance for differences in the cost of transportation. The question 
of due allowance for differences in the cost of selling will be taken 
up later herein under an appropriate heading (p. 279). 

The aforesaid percentage of aggregate discrimination in net sales 
price (26.15%) is recognized as a weighted average percentage of 
discrimination over the 7%-year period which cannot be and is not 
representative of the price discrimination existing in actual indi­
vidual sales of tires to Sears, Roebuck & Co. on the one hand and to 
the independent retail dealers on the other, with respect to which 
price discrimination the retail dealer customers of respondent are 
most concerned. Therefore, consideration must be given to the 
documentary evidence in the record dealing specifically with selected 
representative sizes of tire casings sold respectively to Sears, Roebuck 
& Co. and to dealers, and to a comparison of the net billing prices of 
respondent to its service station dealers and to Sears, Roebuck & Co. 
for tire casings of comparable size, grade and quality. The record 
contains two sources for such comparison: (1) so-called margin 
&heets (Com. Exh. 230 and 617) prepared by respondent's accountants 
and (2) net. sales price tabulations prepared by the Commission's ac­
countants from the sales records of respondent (Com. Exh. 693 to 
705). 
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The so-called margin sheets are statements showing a comparison 
of margins on sales prices of four representative and popular sizes of 
tire casings sold through both channels of distribution. These were 
(1) for Fords and Chevrolets, size 4.50-21; (2) for Plymouths and 
Whippets, size 4.75-19; (3) for Dodges and Nashes, size 5.25-21; 
and ( 4) for Buicks and Hudsons, size 6.00-21. The following chart 
~ets forth in detail the net billing prices to Sears, Roebuck & Co. on 
Its "All State" brand and to the independent service station dealers 
on the Goodyear "All \Veather" brand, both being "first line" tire 
casings, comparable in grade and quality. The said prices are listed 
quarterly from the first quarter in 1927 through 1933 and show that 
the net billing price to Sears, Roebuck & Co. on these sizes ranged 
from 31.4% to 55.9% per quarter, lower than the net billing prices 
to the dealers, such percentages being based on the dealer prices. 

Ohart comparing billing prices of Goodyear All Weather brand and Sears, 
Roebuck «! Oo. AU State brand -

Date 

19B7 

Firsb Quarter-·-----·--------Seco o _____________________ _ 

-f,d Quarter ..... ---------

'l'bl ~~: ::::::::::::::::::::: Do quarter_--------------
D ----------------------

l'ourtg-- --------------------
D Quarter ..... ---------

n~: ::::::::::::::::::::: 
1988 

Ftrsh Quarter-·--------------

Secong: ::::::::::::::::::::: 
}5 Quarter--------------

'l'bt~~=: ::::::::::::::::::: = D Quarter._ ____________ _ 

l'ou~i= ::::::::::::::::::::: 
D quarter _____________ _ 

E~: ::::::::::::::::::::: 
19t9 

6. 25-21 
6. OD-21 
4. 75-19 
6.2~21 
6.00-21 
4. 75-19 
5.25-21 
6. D0-21 
4.7~19 
11.2~21 
6.()()-21 

4. 60-21 
4. 75-19 
5.2~21 
4. 00-24 
4. 7~-19 
5. 25-21 
6.()()-21 
4.6Q-21 
4. 7~19 
6. 25-21 
6.00-21 
4. 60-21 
4.7~19 
6. 2~21 
6.00-21 

Size 

4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 

4-ply ---------4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 

4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
6-ply ________ _ 
4-ply ________ _ 

4-ply ---------4-ply ________ _ 
6-ply _______ .. 
4-ply ________ _ 
4-ply ________ _ 
4-ply ________ _ 
6-ply ________ _ 

l<'trsh~uarter _ ............... 4. so-21 4-ply ---------

~eco~:::::::::::::::::::::: i: ~~i tg!~::::::::: 
Do Quarter-------------- 4. &D-21 4-ply ---------

E(:::::::::::::::::::: ~: ~t:~~ tgl~ ::::::::: 
---------------------- 6. D0-21 6-ply ________ _ 

M895"'-88-VOL 22-20 

Net billing 
price to 
dealers 

"Goodyear 
All 

Weather" 

$16,45 
19.90 
11.60 
16.45 
19.90 
11.60 
16.45 
19.90 
10.45 
14.87 
17.96 

9.64 
10.45 
14.87 
9.64 

10.45 
14.87 
20.71 
8.46 
9.17 

12.26 
17.10 
8.03 
8.6)1 

11.64 
16.26 

7.63 
8.46 

11.33 
16. 2:>. 
7.43 
8.24 

11.03 
15.80 . 

Net bflllng Difference Sears, between price to Goodyear Roe huck 
Sears, price to deal- & Co. 

Roebuck ers and to price under 
& Co. Sears, Roe- dealers 

".All State" buck & Co. price 

Percent 
$9.81 $6.64 40.4 
11.78 8.12 40.9 
7.60 4.00 34.6 
9.66 6. 79 41.4 

11.89 8.01 40.8 
7.80 3.80 32.8 
9.96 6.49 39.6 

12.26 7. 64 38.( 
7.29 3.16 30.3 

10.05 4. 82 32.6 
12.14 6.82 32.4 

6.81 3.83 39.8 
6.09 4. 36 41.7 
9. 58 5.29 35.6 
6. 73 3.91 40.6 
5.85 4.60 65.9 
9.06 5.81 39.1 

12.45 8.26 39.9 
5. 26 3.20 37.9 
5. 31 3.86 42.1 
8.42 3.84 31.4 

10.73 6.37 37.3 
5.11 2.92 36.4 
5. 21 3. 48 40.1 
7.26 4.38 37.7 

10.81 5.44 33.5 

4.67 2.96 :>.8.8 
4.66 3.80 45.0 
6. 72 4.61 40.7 
9. 77 6.46 39.9 
4.62 2. 91 39.2 
'-63 3.61 43.9 
6.54 4.49 40.7 
9.68 6.12 38.8 
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Chart comparing billing prices of Goodyear All Weather brand and Scars, 
Rocbuclc &: Co. All Sta,te brand-Continued 

Net billing Net billing Difference Sears. between price to price to Goodyear Roebuck 

Date Size de11lers Sears, & Co. 
"Goodyear Roebuck p1ice to deal· price under ers and to All & Co. Sears, Roe- dealers 
Weather" "All State" buck & Co. price 

19!9 Perunt 
Third quarter ............... 4.50-21 4-ply ......... $7.43 $4.73 $2.70 36.4 

Do ••••••••••• ----- ...... 4. 7lf-19 4-ply --------- 8. 24 4. 90 3.34 40.6 
Do ••••••••• - .. ---------- 5.2lf-21 4-ply ......... 11.03 6.84 4.19 38.0 
Do ...................... 6.0~21 

6-ply _________ 16.80 10.24 5.1i6 35.3 
Fourth quarter .............. 4. 50-21 4-ply ......... 7.25 4. 70 2.55 35.2 

Do ...................... 4. 7ft-19 4-ply ......... 8.03 4.96 3.07 38.3 
Do ...................... 5. 25-21 4-ply ......... 10.76 6.64 4.11 38.3 
Do ...................... 6.~21 4-ply ......... 15.36 0.50 5.86 37.7 

19~() 

First quarter ................ 4. 50-21 4-ply ......... 7.25 4.25 3.00 41.4 
Do ...................... 4. 75-19 4-ply .......... 8.03 4.66 3.37 42.0 
Do ...................... 6. 25-21 4-ply ......... 10.75 6.20 4.55 42.4 
Do ...................... 6.0~21 6-ply ......... 15.36 8.67 6.69 43.6 

Second quarter .............. 4. 50-21 4-ply ......... 6.89 3.86 3.03 43.9 
Do ...................... 4. 76-19 4-ply ......... 7.64 4.15 3.49 45.7 
Do ...................... 5. 25-21 4-p1y ......... 10.20 5.93 4.27 41.9 
Do ...................... 6.0Q-21 6·p1y ......... 14.96 7.99 6.97 4~.6 

Third quarter ............... 4. 50-21 4-p1y ......... 6.89 3.89 3.00 43.6 
Do ...................... 4. 75-19 4-p1y ......... 7.64 4.37 3.27 42. g 
Do ...................... 5. 26-21 4-ply ......... 10.20 6. 77 4.43 43.6 
Do ...................... 6.~21 6-ply ......... 14.25 7. 70 6.55 46.0 

Fourth quarter .............. 4.5~21 4-ply ......... 6.89 4.05 2.84 41.3 
Do ...................... 4. 76-19 4-ply ......... 7.64 4.58 3.06 40.1 
Do ...................... 5. 25-21 4-ply ......... 10.20 6.45 3. 75 36.8 
Do ...................... 6.~21 6-ply ......... 14.25 8.59 ~.66 39.7 

1981 
First quarter ................ 4. 5~21 4-ply ......... 6.89 3. 31 2.68 43.5 

Do ...................... 4. 75-19 4-ply ......... 6.41 3.52 2.89 45.2 
Do ...................... 6. 25-21 4-ply ......... 8. 55 4. 91 3.64 42.6 
Do ...................... 6.0~21 6-ply ......... 12.76 7.01 5. 75 45.06 

Second quarter .............. 4. 5~21 4-ply ......... 5.89 3.24 2.65 45.0 
Do ...................... 4. 75-19 4-ply ......... 6. 41 3.34 3.07 49.6 
Do ...................... 5. 25-21 4-ply ......... 8.55 4.57 3.98 46.6 
Do ...................... 6.~21 6-ply ......... 12.76 6.27 6.49 ro.o 

Third quarter ............... 4. 50-21 4-ply ......... 6.89 3.50 2.39 40.6 
Do ...................... 4. 75-19 4-ply ......... 6.41 3.58 2.83 44.2 
Do ...................... 5. 26-21 4-ply ......... 8. fi5 4.94 3.61 42.3 
Do ...................... 6. OQ-21 6-ply ......... 12.76 6.62 6.14 48.2 

Fourth quarter .............. 4. 50-21 4-ply ......... 6.29 3.62 1.67 31.6 
Do ...................... 4. 75-19 4-ply ......... 5. 78 3. 74 2.04 35.3 
Do ...................... 6. 26-21 4-ply ......... 7.69 4. 95 2. 74 35.7 

19SS 
First quarter ................ 4.6~21 4-ply ......... 6.29 3.15 2.14 40.6 

Do ...................... 4. 76-19 4-ply ......... 5. 78 3.23 2.65 44.1 
Do ...................... 6. 25-21 4-ply ......... 7.69 4.47 3.22 41.9 
Do ...................... 6.0~21 6-ply ......... 11.49 5.97 5.62 48.1 

Second quarter .............. 4. 5~21 4-ply ......... 6.29 3.26 2.03 38.4 
Do ...................... 4. 7lf-19 4-ply ......... 6. 78 3.41 2.37 41.1 
Do ...................... 6. 25-21 4-ply ......... 7.69 4.33 3.36 43.7 

Third quarter ............... 4.5~21 4-ply ......... 6.29 3.44 1. 85 35.0 
Do ...................... 4. 76-19 4-ply ......... 5. 78 3.57 2. 21 38.3 
Do ...................... 6. 2lf-21 4-ply ......... 7.69 4. 51 3.18 41.4 

Fourth quarter .............. 4. 50-21 4-ply ......... 5.69 3.89 2. 30 40.6 
Do ...................... 4. 76-19 4-ply ......... 6.20 3.57 2.63 42.6 
Do ...................... 6. 25-21 4-ply-- ....... 8.27 4.77 3.50 42.4 

198$ 
First quarter ................ 4.6~21 4-ply ......... 6.12 3.49 1.63 31.9 

Do ...................... 4. 76-19 4-ply ......... 5.68 3.63 1. 95 35.0 
Second quarter .............. 4. 50-21 4-ply ......... 4. 88 3.00 1.88 a8.6 

Do ...................... 4. 75-19 4-ply-- ... ---- 6.25 3.13 2.12 40.4 

Do ...................... 6. 25-21 4-ply ......... 6.1)8 3.82 3.16 45.1 

Do ...................... 6.0~21 6-ply ......... 10.28 6.68 4. 70 (5.8 

Third quarter ............... 4. 5~21 .. ply ......... 5.93 2. 97 2.96 60.0 

Do ...................... 4. 75-19 4-ply ......... 6.30 3.14 3.16 50.2 

Do ...................... 6. 25-21 4-ply ......... 8.25 3.85 4.40 bJ.3 
Do ...................... 6.~21 6-ply ......... 12.23 5.84 11.39 62.3 

Fourth quarter .............. 4. 76-19 4-ply ......... 6.30 4.02 2.28 36.2 -
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The arithmetical average percentages of gross discrimination for 
the entire period of time on the respective sizes of tire casings in­
cluded in the foregoing chart are as follows: 

Size 4.50--21 39.33% 
4.75-19 40.33% 
5.26-21 38.76% 
6.00--21 38.2% 

!he gross price discrimination percentages disclosed in the fore­
going tabulation (representing a comparison of net billing prices 
before deductions have been made on account of discounts, allow­
ances and for all other considerations), indicate the dis ad vantage 
under which the independent service station dealers were basing 
their prices to consumers and are important in considering the effect 
Upon the competition between these dealers and Sears, Roebuck & 
Co., the favored customer. 
E The figures contained in t~e ne~ sales price _tabulations (C~m. 

:x:h. 693 to 705) are summanzed m the followmg Table I whiCh 
co~tains a comparison of the discrimination in billing and net sales 
Prices on similar sizes and grades of tire casings in favor of Sears, 
Roebuck & Co. as against service station dealers, in annual weighted 
;;erage percentages for the entire period from April1, 1926, through 

ecember 31, 1933, and a comparison of the discrimination found in 
ne~ sales prices after all deductions have been made from dealer 
rrlces for such items as cash discounts, dealer bonuses, trade-in al­
?Wances, freight on sales and replacement losses, on eight popular 

Sizes of tires of the two leading brands sold, viz, Goodyear All 
~ eather brand to service station dealers and Sears, Roebuck & Co. 

II State brand to Sears Roebuck. 
. The difference, between the amount of gross discrimination found 
~n the foregoing chart and in the following table on the same sizes, 
18 accounted for by the difference in method of calculation and the 
Periods covered, the foregoing chart representing arithmetical aver­
ag:s on a quarterly basis whereas the following table represents 
\Velghted averages on an annual basis for the same period of time. 
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GOODYEAR BRANDS VERSUS SEARS, ROEBUCK & CO. BRANDS 

TABLE I.-Table showing gross and. net discrimination on eight popular sizes of 
tires d.uring the period. from April 1, 1926, to December 31, 1933 

Difference In Ratio of Dltl'erenceln Ratio of 
Unit Eross sales difference In Unit net sales difference In Sizes !ISis unit price, price to biiSiS unit price price to "gross sale" A. W. price "net sale'1 

A. w. price 

2 3 4 6 6 7 8 g 

1 (Col. 2- (Col. 4 (Col. 6- (Col. 8 A.W. A.B. Col. 3) +Col. 2) A.W. A.B. Col. 7) +Col. 6) 

Percent Percent 
92 4.40 by 2L •• $8.34 $5.10 $3.24 38.85 $7.37 $4.87 $2.50 33. 

4.50 by 2L •. 6.99 4.16 2.83 40.49 5.00 3.83 2.16 36.06 
4. 75 by 19 ____ 6.31 4. 06 2.25 35.66 5. 34 3. 71 1.63 30.52 
6.25 by 17 --·- 6.84 3.58 2.26 38.70 4. 77 3.13 1.64 34.38 
2.25 by2L •• 12.86 7.54 5.32 41.37 11.31 6.88 4.43 39.17 
o.50 by 18 ____ 8.31 6.22 3.09 37.18 7.02 4. 78 2. 24 31.92 
6.00 by 2L •• 16.67 9.66 7.11 42.65 14.75 8. 76 6.00 40.61 
6.50 by 17 ____ 10.24 6.81 3.43 33.50 8.80 6.28 2.52 28.64 

NOTE.-" A. W." slgnlftes "All Weather" brand of Goodyear. "A. B." slgnlftes "All State" brend of 
Sears, Roebuck & Co. 

In the first column of the foregoing table, appears a description 
of the sizes of the tire casings considered, the same being the popu­
lar sizes hereinbefore described. In the second column, are the aver­
age prices received for Goodyear All Weather brand casings actuallY 
sold by Goodyear, to service station dealers. In the third column, 
appear the average prices received by Goodyear on All State tires 
actually sold to Sears, Roebuck & Co. In the fourth column, appear 
the differences between the average prices received on Goodyear All 
Weather brand casings, as set forth in column No.2, and the average 
prices received on Sears, Roebuck & Co. All State brand casings, as 
set forth in column No. 3. In the fifth column, appear the ratios or 
percentages that the differences in the unit price, as disclosed in col­
umn No. 4, bear to the Goodyear All Weather brand price, as set 
forth in column No. 2. In column No. 6, appear the average net 
prices received by Goodyear for each respective size of tire after de­
ductions have been made as hereinbefore described. In column No. 
7, appears the net price received for each size of Sears, Roebuck & 
Co. All State brand casings after deductions have been made as 
hereinbefore described. In column No. 8, appear the differences be­
tween the net prices received, as indicated in column No. 6 on Good· 
year All Weather brand casings, and the net prices received for Sears, 
Roebuck & Co. All State brand casings as indicated in column No.7. 
In column No. 9, appear the ratios or percentages that the amount of 
the differences between the unit prices on a net sales basis, as set forth 
in column No. 7, are to the unit net sales prices received by Good· 
year on its All Weather brand casings, as indicated in column No.6. 
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The net sales figures, taken from respondent's books, which served 
as the basis for the foregoing Table I (p. 278), were attacked by re­
spondent as inexact because they omitted certain sales made from 
the Los Angeles plant of the respondent; "were not representative"; 
and because they failed to give proper weight to certain items of cost 
and expense. It is determined, however, that the eight samples 
Used are representative and the figures shown in the Commission's 
exhibits, which served as a basis for the foregoing table, are suffi­
ciently comprehensive to make the exhibits informative upon the 
point of gross and net discrimination as practiced by respondent in 
lts sales to Sears, Roebuck & Co. on the one hand and the independ­
ent retail dealers on the other. The Los Angeles volume does not 
constitute more than 10% of the total volume of sales of these sizes 
of tires. The eight sizes used are reasonably representative, being 
approximately 37% of the total volume of sales of all sizes of Good­
Year's All Weather brand and 35% of the total volume of sales of 
aU sizes of Sears, Roebuck & Co. All State brand. 

The percentage figures themselves are even more convincing in 
showing the average discrimination from year to year than those in 
the margin sheets and are equally as important, as they reflect the 
P~rcentage of discrimination on independent dealer prices compared 
With the Sears, Roebuck & Co. prices, after all discounts and allow-
ances have been made. . 

It is, therefore, apparent from the foregoing table that the respond­
~nt in the sale of these popular sizes and leading brands of tire cas­
lUgs to Sears, Roebuck & Co. and independent service station dealers, 
has discriminated in price on the average over the period covered, 
~rom approximately 33% to approximately 42%, when comparison 
lS made between invoice prices to Sears, Roebuck & Co. and inde­
Pendent dealers; and that after all allowances have been made for 
dealers' bonus, cash discounts, other special discounts, commissions, 
trade-in allowances and freight on sales (transportation}, from the 
amount of dealer sales and the rebates allowed Sears, Roebuck & Co., 
as calculated, at the end of the year, from the amount of Sears, Roe­
huck & Co.'s sales, the net average discrimination still remaining 
"aries from approximately 29% to approximately 40%, depending 
Upon the size of tire casing being compared. 

Sto. l!S.-Due allowance for differences in cost of selling. 
As hereinbefore indicated, the :foregoing table, showing the differ­

~nce in price at which respondent sold tire casings to Goodyear serv­
Ice station dealers and to Sears, Roebuck & Co., makes due allow­
ance for differences in cost of transportation but does not make due 
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allowances for differences in cost of selling or distribution, although 
some of the deductions from the selling price represent items which 
might be termed distribution expenses such as trade-in allowances, 
special discounts and quantity discounts. 

The following table contains a comparison of the average net bill­
ing prices on four popular sizes in equal grades of tire casings during 
the entire period from 1927 to 1933 inclusive, also a comparison of 
the average factory costs, distribution and selling expenses and the 
net operating profit realized by the respondent, in the sale of these 
tire casings as roughly allocated on the books of the respondent as 
between Sears, Roebuck & Co. and service station dealer customers, 
during the same period of time on the same grades and sizes of tire 
casings, all as set forth in margin sheets prepared by respondent's 
accountants : 

TABLE !I.-Margin sheet comparison of net billing prices, factory costs, and dis­
tribution expenses, Goodyear AU lVeather brand versus Sears, Roebuck & Co. 
Al£ State brand 

ALL WEATHER 

4.50 by 21 4.75 by 19 5.25 by 21 6.00 by 21 

Net bU!ing price.------------------------------------ •• $6.66 $7.71 $10.6S $14.75 

Factory cost ••• ------------ •• -------------------------- 3. 39 3. 89 5. 57 7.55 
Distribution expense ••••••••••••••••••• __ •••• ___ ._. ____ 2.29 2. 53 3.38 4. 91 

Totlll cost •••••••••••••••••• ---------------------- 5.68 6.42 8.95 12.46 
Net operating profit •••••••• ---------------------------- .98 1.29 1. 73 2. 29 

ALL STATE 

4.50 by 21 4.75 by 19 5.25 by 21 6.00 by 21 

Net billing price •••• ----------------------------------- $4.04 $4.60 $6.54 $9.11 

Factory cost. •• --------------·------------------------- 3. 51 4.01 6. 76 8.06 
D lstributlon expense •••••••••••••••••••••••••••••••••• _ .28 .30 .37 .4B 

Total cost •.•••••••••••••••••••••••••••••••••••••• 3. 79 4. 31 6.13 8.54 
Net operat-Ing profit •••••••••••••••••••••••••••••••••••• .25 .29 .41 .57 

In the foregoing table, the net billing price items represent the 
prices at which respondent billed the respective sizes of tire casings 
to its service station dealers on the Goodyear All Weather brand 
and the prices at which respondent billed All State tire casings to 
Sears, Roebuck & Co.; the factory cost item represents the cost of 
said tire casings through the factory; the distribution expense item 
in the case of the Goodyear All Weather brand tire casing includes 
all distribution expenses, including advertising, selling expenses and 
administrative overhead expenses, also trade-in allowances, dealer 
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bonuses, cash discounts and freight on sales, extra allowances and 
commissions, replacement losses and warehousing and shipping. As 
~o the Sears, Roebuck & Co. All State brand, the only items 
Included under the caption "Distribution Expenses" are warehousing 
and shipping, replacement losses and administrative overhead 
expense. 

The following table, entitled "Table of Discrimination on Sam­
ples", contains a comparison of the selling prices to Sears, Roebuck 
& Co. and service station dealers on comparable tire casings as set 
~orth in the foregoing table and also a comparison of the differences 
In distribution and selling expenses as well as transportation and 
finally the differences not accounted for by differences in distribution 
and selling expenses. Said table represents a comparison of the 
average of discrimination on the respective sizes of tire casings and 
the average distribution expenses for the same period of time. 

TABLE III.-Table of discrimination on samples -
Differences 

All All State Differences Differences In not accounted 
Size Weather net billing In net distribution ror by diller· 

net billing price billing price and selling enC~"s in 
price expenses distribution 

expenses 

4·50by 21 $6.66 $4.04 $2.62 $2.01 $0.61 

~~ n ~!~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 7. 71 4.60 3.11 2. 23 .88 
10.68 6.54 4.14 3.01 1.13 
14.75 9.11 6.64 4.43 L21 

The exhibits (margin sheets) which served as the basis for the 
foregoing tabulations were prepared by the officials of the respondent 
and respondent's own accountants, and represented by respondent 
t~ the Commission as presenting a reasonably accurate comparative 
Picture of the situation. They show the existence of discrimination 
on the respective sizes of tire casings included in those exhibits, after 
t~king into consideration all of the various items which would be, 
hsted as items of selling expense from the books of the respondent 
corporation where sales were made pursuant to the provisions of the 
foregoing contracts between respondent and Sears, Roebuck & Co. 

Respondent later objected to the use of its own margin sheets to 
show the amount of dollar and cent discrimination or percentages, 
it being urged that the samples shown on the margin sheets were 
t?o meager to be representative and the sizes used were not popular 
Sizes and had no specially large sales; that respondent made 190 
siZ!'\§ !lJ}.g _gr;J..des for Sears, Roebuck & Co. and about 500 sizes and 
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grades for Goodyear dealers. The sizes included in the margin 
sheets which served as a. basis for the foregoing tables were 16.13% 
of the Goodyear brand of tires made by respondent and 12.33% of 
the tires made for Sears, Roebuck & Co. 

Respondent furtlier urged that the margin sheets were not accurate 
as to cost and expense; that the costs were estimated costs and the 
net billing prices were somewhat above the prices realized by re­
spondent on the Sears, Roebuck & Co., business after adjustments had 
been made at the end of the year; that the prices by Goodyear to 
the dealer were not accurate in that they were net billing prices and 
failed to reflect cash discounts, bonuses and allowances of similar 
character made dealers in settlement of their accounts or at the end 
of the year. 

These objections to the aforesaid margin sheets are for the most 
part valid if the figures in the foregoing Tables II and III were to 
be used to determine the exact amount of the discrimination on 
each size of tire. However, since the figures are not considered for 
that purpose but only to determine the existence of price discrimina­
tion on the four sizes, compared after due allowance has been made 
for selling and distribution expenses, the objections do not apply. 

There is a more informative comparison of net sales price figures 
and differences in distribution expenses set forth in the following 
Table IV on page 283 herein, which is a continuation of Table I, 
page 278 supra, and contains not only a summary of discrimination 
in net sales prices on eight popular sizes and grades of tire casings 
sold to service-station dealers and Sears, Roebuck & Co., but also a 
summary of the differences in distribution expenses, including ad­
vertising and selling, and the amount of the average net discrimina­
tion per tire casing on eight popular sizes, remaining after due 
allowance has been made for said differences in distribution costs, 
together with the ratio that said net discrimination per tire casing 
bears to the average net dealers sales price on each size. 

The item "Difference in Expenses 'Dealers minus Sears'", in col­
umn 6 in the following table, is a computation of the differences in 
distribution expenses incurred by Goodyear on the two classes of 
business, as shown by a profit ana loss statement submitted by the 
respondent, whl.ch does not allocate to Sears, Roebuck & Co. any part 
of Goodyear's advertising and selling expenses on Goodyear brands 
of tires but which does charge Sears, Roebuck & Co. with its pro­
portionate share on a cost-of-sales basis of administrative and other 
overhead expenses, in accordance with the Commission's finding in 
respect thereto. 
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TaBLE IV.-Table showing net discrimination on eight sizes of tire casings during 
the period tram April 1, 1926, to December 91, 1999, resulting tram deduction 
of the amount of difference between the selling e:cpense from the difference 
between the net sales figures 

Unit net sale 
basis per Com-
mission's ex· 
hibits 698 to 

Tire 
705 

A.W. A.B. 

1 2 8 

~~: ~--··········· $7.37 $4.87 
5.99 3.83 

I!·~~-~~~~~~~ 
5.34 3. 71 
4. 77 3.13 

11.31 6.88 
7.02 4. 78 

14.75 8. 76 
8.80 6.28 

Non.-No. 1-4.40 by 21 slze. 
No. 2-4.50 by 21 size. 
No. 3-4.75 by 19 size. 
No. 4-5.25 by 17 size. 
No. 5-5.25 by 21 size. 
No. 6-5.50 by 18 size. 
No. 7-6.00 by 21 size. 
No. ~.50 by 17 size. 

Difference 
In unit price, 

.. net sale" 

Col. 2-col. 3 

.. 

$2.50 
2.16 
1. 63 
1.64 
4.43 
2.24 
5.99 
2.52 

Ratio or di!· Difference Percent or 
terence In In expenses Net dlscrlml· "net sales 
price to "Dealers" nation price" of All 

A. W.pr!ce minus Weather "Sears" 

Col. 4-col. 2 Col. 4-col. 6 Percent col. 7 
or col. 2 

li 6 7 8 

Percent 
33.92 $L30 $1.20 16.28 
36.06 1.06 1.10 18.36 
30.62 .94 .69 12.92 
34.38 .84 .80 16.77 
39.17 2.01 2. 42 21.40 
31.91 1. 23 1. 01 14.39 
40.62 2. 62 3.37 22.85 
29.20 1.54 .98 11.14 

The items in column 7 entitled "Net Discrimination", represent 
~he difference between the amount of sales price discrimination found 
In column 4 and the items just described in column 6 and thus repre­
sent the amount of net discrimination on each size of tire casing 
remaining after due allowance has been made for differences in the 
cost of selling and transportation. In column 8, appear the per­
centages that the amounts set forth in column 7, for each size of tire 
casing, are of the net sales figure in column 2 (Goodyear All Weather 
brand net sales price) and represent the net percentage of discrimi­
nation on each size of tire casing, after due allowance has been made 
for differences in the cost of selling and transportation. The per­
centages in this column, while not absolutely accurate, fairly ap­
Proximate the percentage of discrimination in each instance as the 
figures in the table are based upon actual transactions arid are the 
l'esult of computation made from figures set forth in respondent's 
hooks of account and as set forth in exhibits in the record. 

Respondent contended the apparent price differences were justified 
by differences in costs of selling and offered in evidence profit and 
loss statements which were to take the place of the aforesaid margin 
sheets and were to serve as a basis for a comparison between the two 
classes of business to determine the aggregate amount of discrimi­
nation in price. Counsel for respondent stated with respect thereto: 
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One profit and loss statement in respect of the renewal of Good­
year brand business. Another profit and loss statement will be 
offered covering Goodyear's activities in connection with Sears 
Roebuck. 

Such profit and loss statements will in effect be a universal 
margin sheet reflecting the weighted averages and giving effect to 
all items of expense of exact results of the two classes of business . 

• • • • • 
It is our contention that the profit and loss statements which 

we propose to introduce in evidence will serve as universal margin 
sheets covering all ·of the tires, and in addition covering the appro­
priate weight of the averages and the appropriate adjustment to 
meet expenses which could not be shown in the so-called margin 
sheets. 

Upon the basis of respondent's contention that comparative profit 
and loss statements would best serve as universal margin sheets to 
show the. net aggregate dollar discrimination over the period, it is 
necessary, in order to determine from a comparison of profit and loss 
statements whether price discrimination still exists after making due 
allowances for differences in cost of selling, to consider the factors 
or elements that go to make up prices at which respondent sells tires 
to Sears, Roebuck & Co. These elements are costs and profit. As 
hereinbefore set forth (p. 274), when a comparison is made between 
the net sales prices of the total volume of tires sold to Sears, Roe­
buck & Co. and a corresponding volume sold to Goodyear service 
station dealers, the aggregate amount of net discrimination amounts 
to $41,216,788.48. Inasmuch as Goodyear has charged Sears, Roe· 
buck & Co. with the actual factory costs (which were the same or 
higher than manufacturing costs of the comparable service station 
dealer tire), the price discrimination lies in the allocation of dis­
tributing costs and the amount of net profit received from sales to 
Sears, Roebuck & Co. Under the contracts between respondent and 
Sears, Roebuck & Co. the latter is not charged with any advertising 
or selling expenses or interest on borrowed money. A profit and 
loss statement as prepared by respondent carrying out the terms of 
these contracts and restricted to a comparison of Sears, Roebuck & 
Co.'s business and a corresponding volume o£ dealer business and 
restricted to expenses actually incurred in connection with the dealer 
business and not including expenses incurred in connection with 
respondent's company-owned stores and bus and taxi business, shows 
that Goodyear realized on its sale of tires to Sears, Roebuck & Co. 
during the entire period of time from April f, 1926, through De­
cember 31, 1933, a total net profit of $7,715,794.56 and from the sale 
of an equal volume of tires to service station dealers a net profit of 
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$20,425,807.21, or a difference of $12,710,012.65, which difference in 
net profits would be an aggregate net price discrimination not ac­
counted for by differences in costs of transportation and selling, 
computed according to respondent's own calculations and based upon 
the method which it itself suggested. 

Respondent's aforesaid profit and loss statements fail to show that 
the price discrimination in favor of Sears, Roebuck & Co. and 
against independent service station dealers, as hereinbefore set forth, 
Was justified by differences in costs of transportation or selling. 

SEc. 16.-Secrecy as to prices and terms and secret rebate of $1,-
250,000. 

Respondent concealed the prices and terms at which it was selling 
tires to Sears, Roebuck & Co. from its own sales organization and 
from the trade generally, and at no time did the sales officials or 
representatives of respondent offer or give to any dealer or group 
of dealers prices on Goodyear brands or tires which were comparable 
with prices at which respondent was selling tires of equal or com­
Parable quality to Sears, Roebuck & Co. 

The series of contracts hereinbefore described between respondent 
and Sears, Roebuck & Co., under which respondent manufactured and 
sold tires to Sears, Roebuck & Co., were carefully guarded in the files 
of respondent and only a few officials were permitted to inspect them. 

The respondent also carefully concealed the existence of, as well as 
the terms and conditions set forth in, the consideration or bonus 
agreement hereinbefore described, which was execuced by officials of 
the respondent at the same time as the third tire contract was ex­
~cuted, viz, October 5, 1931, not only from the trade, but also from 
Investigators of the Federal Trade Commission at the time the Com­
mission's preliminary investigation was made. The existence and 
terms of said consideration or bonus agreement were also concealed 
from the stockholders and sales officials of the respondent. No ref­
erence to the payment of this bonus is contained in any annual or 
semi-annual report to stockholders of respondent. Said contract was 
kept among respondent's confidential records and access to it was 
strictly limited to certain executive officers of the respondent corpo­
ration. 

The assignment by respondent of 18,000 shares of its common 
treasury stock and the payment. by respondent of $800,000 in cash to 
Sears, Roebuck & Co. on October 5, 1931, at the time it entered into 
~he said third sales contract, as hereinbefore described, without mak­
Ing similar assignments of stock or payment of cash to its regular 
c~stomers, service station dealers, is a discrimination in price; also 
Since said amount is not included or computed as a cost in the prices 
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at which respondent sold tires to Sears, Roebuck & Co., a further 
discrimination in price is indicated. Said amount. is not included 
in the foregoing margin sheet statements or tables based on net sales 
prices on eight sizes of tires which are based on respondent's records. 

The assignment by respondent of 18,000 shares of its common 
treasury stock and the payment of $800,000 in cash to Sears, Roebuck 
& Co. on October 5, 1931, as hereinbefore described, and the con· 
cealment of said assignment and said payment from the trade gen· 
erally, from the employees of respondent, other than those officials 
who took part in the negoUations, and the representatives of the 
Federal Trade Commission, as hereinbefore set forth, constituted a 
secret rebate or discount from respondent's regular prices to Sears, 
Roebuck & Co. in the form of cash and valuable stock bonuses in the 
amount of at least $1,250,000, which was equal t.o a reduction in profit 
to Goodyear of approximately 2% on the aggregate price of the 
tires sold to Sears, Roebuck & Co. However, the profit and loss state· 
ments in the record, upon which the finding of $12,700,000 aggregate 
amount of price discriminatjon is based, contain an allocation of 
one-tenth of the amount of $1,250,000, $125,000 in each of the years 
1932 and 1933, as a part of the costs of selling tires to Sears, Roebuck 
& Co. during those years. 

Such allocation and distribution of this item, in a profit and loss 
statement prepared for the purpose of comparing results of business 
with Sears, Roebuck & Co. and dealer customers, is approved. 

SEc. 11.-Differences in quantity. 
Respondent claims that the said discrimination in price was on 

account of differences in the respective quantities sold to Sears, 
Roebuck & Co. on the one hand and to its several dealers on the other 
hand, within the proviso of Section 2 of said Clayton Act. The 
burden of proof is upon the respondent to bring itself within the 
quantity proviso. The evidence submitted on behalf of respondent 
tended to show, principally by the testimony of its President, Mr. 
Litchfield, that s·ears, Roebuck & Co. was given the favorable con· 
tract and the discriminatory price on account of the volume of busi· 
ness involved, that 

.Any nddftfonal volume always tends to decrease the cost and to 
distribute the overhead. 

Further, respondent's contention is that. the testimony tended to 
show that the Sears, Roebuck & Co. volume was from 13 to 36 times 
as large as the business of its next largest dealer customer; that the 
controlling factor motivating the entry by respondent into its con· 
tractual relations with Sears, Roebuck & Co. pursuant to which the 
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tires were sold at said discriminatory prices, was the volume of 
business thereby to be obtained; that the prognostication by re· 
spondent's executives of the size of Sears, Roebuck & Co. purchases 
Was borne out by the facts; that the volume thereby obtained had 
Value to respondent in removing hazards and insuring stability by 
avoiding the fluctuation of profit inevitable in respondent's other 
business, and by casting on Sears, Roebuck & Co. the risks which 
respondent normally bore of raw material price declines and credit. 
losses, which advantages may not be translated into precise terms 
of dollars and cents benefit; and that quantity discounts in the tire 
business have been customary since 1924. 

Although there was some conflicting testimony by practical and 
technical econo!llists as to the advantage of dealing with a large 
customer on the basis of hazard and other factors not translated into 
any dollar and cents advantage or disadvantage to the respondent, 
from all of the testimony it is determined, as a matter of fact, that 
the alleged hazards and other similar factors in this case were too 
speculative, intangible and remote to justify, or to be reasonably 
related to, the price discrimination. 

It is determined that any and all quantity advantages, as well as 
other tangible and intangible comparative advantages, to respondent 
growing out of the Sears, Roebuck & Co. business are necessarily re­
flected in the comparison of a profit and loss statement showing the 
re.sults of respondent's business, from a profit and loss standpont, 
'With Sears, Roebuck & Co., and the results of its business with its 
dealers. Such a comparison is set forth herein supra, and shows that 
a Very substantial aggregate discrimination remained after making 
due allowances for differences in quantity sold Sears, Roebuck & Co. 
and respondent's other customers . 
. It is further determined that said discrimination was not a quan­

t~ty discount as customarily understood in the trade; that the quan­
tity discounts usual in the tire industry are relatively small and 
based upon certain definite and known volumes of purchases with a 
~:X:ed saturation point at a normal maximum of 10% (abnormal max­
ltnum, 15%), and every dealer is in a position to know the price he 
'Would have to pay for the tires he purchased on a quantity basis; 
~urther that in the case of the usual quantity discount the difference 
lll. price bears some approximate and reasonable relation to the di:ffer­
e~ce in quantity, which is not true of the difference in price and the 
difference in quantity in this case. Individual sales and shipments 
0.f .tires by respondent to Sears, Roebuck & Co. were often of quan­
tities similar to those shipped to dealers at the higher prices and 
frequently consisted of only four or five tires; also the quantities of 
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tires sold to Sears, Roebuck & Co. varied from month to month and 
from year to year without any variation in price due to changes in 
quantity. This price discrimination was not a quantity discount as 
construed by respondent in handling its dealer business. 

In some cases respondent denied to its dealers that it made and 
sold tires to Sears, Roebuck & Co. at all, and in other cases, after com· 
plaint and inquiry by the dealers, it denied to them that Sears, Roe· 
buck & Co. had any more favorable terms than the dealers them· 
selves could obtain and were obtaining. The respondent's dealers 
asked respondent for means to combat intensive Sears, Roebuck & 
Co. competition and respondent did not tell the dealers that it was 
making Sears, Roebuck & Co. a favorable price on account of quan­
tity but told them that Sears, Roebuck & Co.'s competitive advantage 
was due to Sears, Roebuck & Co.'s economical methods of distribu­
tion, and that if the dealers were willing to do business at a like 
narrow margin their principal difficulty would be solved. Iri truth 
and in fact Sears, Roebuck & Co. had a gross margin of 40% to 60% 
while the dealer in meeting Sears, Roebuck & Co. competition ob­
tained a much less gross margin. 

The testimony of the expert economists pro and con has been 
weighed and it is determined that the aforesaid price discrimination 
was not in accordance with the ordinary and usual principles recog· 
nized in the merchandising field, and that so-called quantity discounts 
not justified on approximate savings are in that field ordinarily 
considered as a form of price cutting, and that a comparison of the 
price advantage given to Sears, Roebuck & Co. with the price ad van· 
tage given Goodyear's next largest (dealer) customers shows a result· 
ing differential too large to be classified as a quantity discount judged 
by the standards of ordinary and usual principles in the field of 
merchandising, and in fact it amounts to an unfair preferential 
advantage. 

It is further determined that the respondent's present contention 
that said discrimination is justified by the quantity of Sears, Roe· 
buck & Co. purchases is discredited by the fact that the prices at 
which respondent sold tires to Sears, Roebuck & Co. were treated 
with great secrecy, while the prices to the respondent's dealers were 
published and disseminated throughout the trade; that the bonus 
contract of October 5, 1931, providing for the transfer of $800,000 
in cash and 18,000 shares of stock to Sears, Roebuck & Co. ·was 
entered into without the lrnowledge or consent of the Goodyear 
stockholders, to whom the officers of the company reported a long· 
term contract with Sears, Roebuck & Co., saying nothing about the 
"bonus contract"; that respondent's branch managers, salesmen and 
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dealers were denied all information concerning the price at which 
respondent sold Sears, Roebuck & Co.; and that respondent's dealers 
never knew the Sears, Roebuck & Co. price, and never had an oppor­
tunity to buy at that price, although in one instance some tire deal­
ers leagued together and attempted to do so; and that the series of 
contracts between respondent and Sears, Uoebuck & Co. under which 
respondent manufactured and sold tires to Sears, Roebuck & Co. 
Were carefully guarded in the files of respondent and only a few 
certain officials having business with them were allowed to inspect 
them; and that respondent led its dealers to believe that the quality 
of the tires sold to Sears, Uoebuck & Co. was inferior to tires of 
comparable size, grade and quality sold to dealers, when such was 
not the fact. 

Uespondent made no showing by its proof as to the comparative 
quantities sold under single invoices from day to day or the exact 
c?mparative quantities shipped in any one shipment, nor was any tes­
timony adduced by it showing comparative advantage or disadvan­
tage in dollars and cents to respondent of shipping and invoicing in 
one quantity rather than in another. 

With respect to the alleged absorption of Goodyear overhead, it is 
determined that the proper accounting method is to allocate overhead 
expenses impartially to all tire units passing through the factory; 
that the much larger volume of business obtained from Goodyear in­
dependent dealers as a group is just as important to the respondent 
as the volume from Sears, Roebuck & Co. To arbitrarily attribute 
lllore importance to one than another customer's contribution to total 
Volume and consequent per unit reduction in overhead is shown by 
t?e evidence to constitute one means of creating the unfair preferen­
tial advantage given by Goodyear to Sears, Roebuck & Co. As a mat­
ter of fact, in the years 1931 and 1932 respondent actually charged 
~ears, Roebuck & Co. as an additional cost in the manufacture of 
tires, for losses sustained during certain months because Sears, Roe­
~Uck & Co. took proportionately more tires during the high produc­
tion months when manufacturing costs were high. 

Sears, Uoebuck & Co. ordered tires in anticipation of sharp rises 
and declines in production through the entire time so as to take ad­
Vantage of periods of low cost of production in peak months, usually 
Placing most orders in the summer months when respondent was nt 
the highest point of production on its Goodyear brands, and refrained 
from orderinO' tires durin()' the months of November and December, 
~he months of lowest prod~ction of Goodyear brands, thus requiring 
Increased capacity in the plants to take care of the peak production 
for Sears, Roebuck & Co. and the sustaining of losses in manufactur-
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ing costs during the months of November and December, the slack 
months of the year when Goodyear needed increased production to 
keep down its overhead costs. 

Respondent has failed to satisfy its burden of proof to bring it 
within the excepting proviso as to quantity. The substantial factual 
evidence that the discriminatory price to Sears, Roebuck & Co. was 
not on account of quantity far outweighs the statement of Mr. Litch­
field that it was on account of quantity, and the testimony of the econ­
omists and accountants called by respondent who testified as to the 
value resulting from the quantity sales in terms of elimination of so­
called hazards and the theoretical absorption of overhead. There is 
not a sufficient factual foundation in the record to bring respondent 
within the excepting proviso as to quantity. The discrimination 
found between Sears, Roebuck & Co. on the one hand, and independent 
dealers on the other, in the sale of its pneumatic tires and tubes by 
respondent to these respective classes of distributors was not on ac­
count of the differences in quantities of the commodity sold. 

Savings or economies to the respondent on account of selling large 
quantities to Sears, Roebuck & Co., as compared to small quantities 
sold to individual independent tire dealers are allowed and accounted 
for in the Findings under Section Fifteen entitled "Due Allowances 
for Differences in Cost of Selling". · 

SEc. 1'8.-Differences on Mcount of quality. 

It has been conceded by the respondent, for the purposes of this 
case, that corresponding grades of Goodyear and Sears, Roebuck & 
Co.'s tires, such as the Goodyear "All 'Veather" brand and the "Com­
panion" and Sears, Roebuck and Co.'s "All State'' brand and the 
"Pathfinder", respectively, may be considered as comparable in 
quality. 

The tires sold by respondent to Sears, Roebuck & Co. on the one 
hand and to its service station dealers on the other hand were, and 
are, in fact comparable commodities, grade for grade, and size for 
size, and that said discrimination set forth herein was not made on 
account of differences in the grade or quality of the tires sold to 
Sears, Roebuck & Co. 

SEc. 19.-Di8crimination not made in good faith to meet competition. 
At the time and before the first tire contract was entered into be­

tween respondent and Sears, Roebuck & Co., March 8, 1926, there w&S 

no competition with respect to Sears, Roebuck & Co.'s requirements 
for respondent to meet. The officials of Sears, Roebuck & Co. had 
neither solicited nor received bids for their requirements of tires 
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from any major manufacturer other than respondent. At that time 
and for some time prior thereto, Sears, Roebuck & Co. had been 
Purchasing tires from a number of small manufacturers and had a 
~ontract with the Murray Tire & Rubber Co. of Trenton, N. J., which 
lt was necessary for Sears, Roebuck & Co. to cancel during the year 
1926 in order to comply with the terms of its first contract with the 
respondent. 

Officials of Sears, Roebuck & Co. were dissatisfied with the quality 
of tires that they had been buying and, because of the high quality 
of Goodyear tires and the financial responsibility of respondent, they 
approached the sales officials of Goodyear and asked for prices on a 
tire of the highest quality. The reason that prompted Sears, Roe­
buck & Co. to seek to purchase tires from respondent, and not ap­
Proach other major tire manufacturers before doing so, was that 
from their previous experience with respondent they were satisfied 
that respondent had the facilities to make tires of satisfactory and 
uniform quality at a reasonable cost, and also that the financial 
standing of respondent was such that it could carry out the contract 
for Sears, Roebuck & Co.'s requirements of tires. 

'When negotiations were entered into with respect to the renewal of 
this first tire contract in May, 1928, the officials of both respondent 
a.nd Sears, Roebuck & Co. were satisfied with the results of the first 
~lre contract, and it was decided to make the second one for five years 
lllstead of terminating it in three years. Sears, Roebuck & Co. 
agreed to allow respondent an extra 1f2% of profit in case rubber 
Went below 25¢ per pound. Other minor changes were made in the 
t~rms of the second contract but there was no more genuine competi­
tion with respect to the making of the second tire contract than there 
W~s with respect to the first. Sears, Roebuck & Co. was satisfied 
With the quality of the tires it had been getting from respondent and 
Was also satisfied with the margin of profit it was able to get from 
the sale of the tires. The second tire contract was negotiated by 
~eneral R. E. ·wood, President of Sears, Roebuck & C<t., and, before 
8!gning it, he insisted upon an assurance that respondent would estab­
hsh a factory in the southeastern part of the country to take care of 
Sears, Roebuck & Co.'s tire requirements in that area, and also that 
respondent would allow Sears, Roebuck & Co. to purchase a limited 
number of tires {200,000) from a small factory located in Iowa to 
take care of Sears Roebuck & Co.'s requirements in that area. There 
Was .no intention 'on the part of Sears, Roebuck & Co.'s officials to 
consider the Lake Shore Tire & Rubber Co., the small Iowa manu­
facturer, to replace respondent as to supplier of tires to Sears, Roe­
huck & Co. There was some vague mention by General Wood to 

~8895m--39--VOL22----21 
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Mr. Litchfield, the president of respondent, of a group of small manu­
facturers that might be developed into an adequate source of supply, 
but no definite steps had been taken by Sears, Roebuck & Co. in this 
direction, and Sears, Roebuck & Co.'s experience with minor sources 
of supply was well known to the President of the respondent. 

General Wood, President of Sears, Roebuck & Co., and formerly 
associated with Montgomery ·ward & Co., negotiated with the Presi· 
dent of respondent for the third, or current, tire contract, which was 
signed October 5, 1931. During these negotiations, although Sears, 
Roebuck & Co.'s sale of tires purchased from respondent had been 
profitable to Sears, Roebuck & Co., General ·wood demanded a bonus 
of fifty thousand shares of respondent's stock as a consideration for 
signing the new contract without opening it to competition. He had 
announced, about July 1931, that otherwise he would give notice of 
termination of the second contract so that it would expire December 
31, 1932. At that time General ·wood told 1\Ir. Litchfield, President 
of the respondent, that he "was satisfied" that he could do better than 
Sears, Roebuck & Co. was doing under the said contract; that better 
terms might be secured from some of the large companies, or he 
might get together several small companies as sources of supply. 

The basis for General Wood's statement was a conversation that 
he had with the President of the United States Rubber CompanY 
some time in 1930, long prior to the time negotiations were being 
conducted with respect to the third tire contract. At the time of 
the negotiations beween General Wood and Mr. Litchfield, in the 
summer of 1931, leading up to the execution of the said third tire 
contract, it was common knowledge in the tire industry that the 
United States Rubber Company had a contract with the Mont· 
gomery Ward Company to furnish its entire requirements of tireS, 
which had been executed in January of 1931, and was also furnish· 
ing half of the requirements of the Atlas Tire & Rubber Co. since 
late in 1930. 

Neither the Firestone Company nor the Goodrich Company, the 
other two major manufacturers, had solicited or offered bids to 
Sears, Roebuck & Co. for its tire requirements. In fact no actual 
tenders or bids were received by Sears, Roebuck & Co. from anY 
reliable source and no names of prospective or available sourceS 
were submitted to 1\Ir. Litchfield by General Wood. Mr. Litchfield 
knew of a rumor that the General Tire & Rubber Co. had offered 
to buy the Kelly Springfield plant and operate it for Sears, Ro~­
buck & Co., but he had no facts to support the rumor. The Presi· 
dent of the General .Tire & Rubber Co. testified that he had talked 
with General Wood but had made it very plain that he could noti 
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produce a low cost tire, and had informed General Wood that the 
price of tires would be higher than he understood they were then 
paying respondent. 

There is no evidence that any competitor, able to meet the re­
quirements of Sears, Roebuck & Co. as to quantity, quality of tires, 
and substantial financial responsibility, had ever solicited Sears, 
Roebuck & Co.'s tire business by offering Sears, Roebuck & Co. tires 
at prices which were as low as the prices Sears, Roebuck & Co. was 
then paying respondent for tires; or that officials of Sears, Roebuck 
& Co. had made known to the officials of the respondent the existence 
and nature of any competing offers from such competitors; or that 
the price discriminations then being granted by respondent to Sears, 
Roebuck & Co. were granted pursuant to any knowledge thus re­
ceived, and were no more than necessary to meet the threatened 
competition. Specifically, no competitor ever offered Sears, Roe­
buck & Co. a cash or stock bonus of more than one million dollars 
in value for the privilege of selling tires to Sears, Roebuck & Co. 
?n a cost plus 6% profit basis. The secret payment of $1,250,000 
ln cash and Goodyear stock to Sears, Roebuck & Co. by respondent 
on October 5, 1931, was for the purpose, and had the effect of, pre­
Venting competition on the Sears, Roebuck & Co.'s tire contract for 
at least eleven years. 

It is quite clear that, when once signed, each of the said tire con­
tracts gave respondent a monopoly on the Sears, Roebuck & Co.'s 
:equirements of tires and all competition was rigidly shut out dur­
Ing the respective periods covered by the said contracts; and that 
Under the contracts themselves there was and could have been no 
competition for Sears, Roebuck & Co.'s business between respondent 
a?d other manufacturers in the actual sale of tires at any time 
Since the execution of the first tire contract in 1926. All Sears, 
~oebuck & Co.'s purchases of tires from the Lake Shore Co., dur­
Ing 1929 and subsequent years, were with the consent of respondent. 
'I'his permission is now withdrawn. 

Said discrimination in price set forth herein was not made in good 
faith to meet competition. 

S:.:c. 20.-Ef!ect on competition betU'een Sears, Roebuck & Oo.1 and 
independent tire dealers. 

Prior to May, 1926, the independent tire dealers had not found 
Sears, Roebuck & Co. a serious competitive factor in the retail tire 
field and for a short time thereafter they felt no great interest in the 
developments which followed the making of the first tire contract be­
tween respondent and Sears, Roebuck & Co. The independent deal-
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ers, not knowing the price at which respondent was selling tires to 
Sears, Roebuck & Co., nor the actual quality of the tires, had little to 
guide them at first in evaluating the effect of this new competitive 
factor in the retail tire field. Montgomery Ward & Co., principal 
competitor of Sears, Roebuck & Co., had been more of a factor, al­
though it had not been a menace to any acute degree. Other mass 
distributors were responsible for some competition, but the effect was 
not serious upon the independent retail tire dealers. 'Vith the excep­
tion of the metropolitan area around New York City, the great bulk 
of independent tire dealers, prior to 1926, had been able to sell tires 
at the suggested consumers' sales prices of respondent and other lead­
ing manufacturers. Most of the independent dealers had margins of 
from 20% to 25% over net billing prices and found these margins 
.sufficient to enable them to do business on a satisfactory basis. Prices 
rose and fell gradually. They were usually able to adjust them­
selves to the declines in the Jp.arket prices of tires. 

Prior to 1926 it had been customary in the retail tire industry for 
the independent dealer to be able to dispose of the used tires received 
in trade-in transactions at a profit to himself, or at least at a figure 
which did not involve any loss in the sale of a new tire, upon which 
the trade-in was made. Trade-ins became more numerous as types of 
tires changed, such as the change from the clincher type to the 
balloon type, but in the bulk of these trade-ins, the value of the old 
tire taken in was always considered in making the trade-in allow­
ance. This allowance was usually at the value of the old tire or 
less. 

Prior to 1926 it had been customary for the independent dealers, 
from time to time as the occasion demanded, to give away free 
merchandise such as free tubes, but it was not a general practice in 
the industry. 

Prior to 1926 there were so-called "gyp" dealers in the retail tire 
business selling tires usually of unknown quality, manufactured by 
the smaller independent tire manufacturers, and their activities in 
the metropolitan area around New York City had made it difficult £or 
dealers in that area to prosper in the tire business, but they were n~t 
nearly so important a factor in the rest of the tire distribution terr1· 
t,ory. These dealers were without great financial responsibility, and 
their bargains were, for that reason, not attractive to the average 
customer. 

Sears, Roebuck & Co. at the time it made its first tire contract with 
respondent, because of the low prices at which it bought its tir.es, 
adopted a policy of a major effort toward the expansion of its t1re 
business. As hereinbefore stated, during the year 1925, Sears, Roe-
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huck & Co. sold about 700,000 tires in the United States, as against 
about 2,000,000 tires sold by Montgomery 'Vard, its principal mail­
order rival. As part of its program of tire sales expansion, Sears, 
~oebuck & Co. adopted a plan of very extensive consumer advertis­
Ing of its goods, among other things featuring a naming contest to 
determine the name of the new tire being purchased from respondent 
(the name "All State" was eventually selected as a result of this con­
t~st). Sears, Roebuck & Co., in its advertising campaign, made its 
t~res a leading feature in advertisements in millions of catalogs, na­
tional magazines and the leading daily newspapers throughout the 
Dnited States, featuring the high quality of its new tire and the low 
Price which it maintained systematically at 25% below the lowest 
Price of standard first line tires then on the market. 

In addition to these features of its program, Sears, Roebuck & 
~0: also began, in 1926, to establish retail stores in the principal 
Cltles of the United States through which it sold its general mer­
~handise, but always featuring its new brand of tires in its advertis­
lllg matter. Retail stores handling tires and other automobile acces­
Sories exclusively, or hardware and other similar products, were 
established at an accelerated pace during 1928 and 1929, and by 1933 
~ears, Roebuck & Co. had established more than four hundred stores 
lll the principal cities of the several States of the United States, all 
of Which aggressively advertised and sold tires at the opening of the 
stores and regularly thereafter. In many of these advertisements 
~eaturing tires, the source of supply was described as "the leading 
~~e manufacturer", or "the world's foremost tire manufacturer." The 

_Igh quality and low prices were emphasized. Details of construc­
t~on were featured paralleling to a considerable extent the construe­
bon features advertised by respondent in its general advertising 
ca:rnpaign. In many advertisements representations were made that 
~dvantageous contracts and mass purchases had put Sears, Roebuck 
~· in a position to make a price about 25% below the price at 

\Vh1ch tires of comparable quality could be secured from any other 
source. 
. ~ong other representations featured by Sears, Roebuck & Co. 
1~ Its advertising matter, were extraordinary guarantees backed by 
t e prestige and high standing of Scars, Roebuck & Co. as a mer­
chandiser. In 1926 and 1927, for instance, Sears, Roebuck & Co. 
;as the first to advertise a mileage guarantee of 12,000 miles for its 
f rst.line, Sears, Roebuck & Co.'s All State brand, and 8,000 miles 
b or Its second line tire, Dearborn. Sears, Roebuck & Co.'s All State 
rand of tires was later guaranteed for 25,000 miles on the heavy 
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duty quality. These guarantees were followed by "the strongest 
tire guarantee ever written", a service guarantee against defects, 
unlimited as to time or mileage, which guarantee was in force in 
October, 1931. 

As a result of this aggressive advertising due to the low price 
of tires purchased from respondent, and also the experience on the 
part of the tire users that Sears, Roebuck & Co. was selling a tire 
of high quality at a price 25% below prices of ntandard products, 
the volume of tire sales by Sears, Roebuck & Co. increased very rap· 
idly. During 1926 Sears, Roebuck & Co.'s unit sales passed the roil· 
lion mark and thereafter grew at a constantly accelerated rate until 
1929 when it reached the peak figure of ~pproximately 4,500,000 tires. 

By 1927 the competition arising from the combination of high 
quality and low price, and the aggressive advertising aud sales earn· 
paign which Sears, Roebuck & Co. was enabled to conduct because 
of the low buying prices from respondent, began to be felt in the 
retail tire field. This was especially true in places where Sears, Roe· 
buck & Co. had established retail stores, although Sears, Roebuck 
& Co. had followed its custom of issuing its regular catalogs twice 
a year, in the Spring and Fall, and its mid-winter and summer fliers 
featuring its low prices. Dy 1928 and certainly in 1929, the inde· 
pendent retail tire dealers were feeling the full force of the Sears, 
Roebuck & Co. competition with the Goodyear-made tire of high 
quality combined with a price differential of approximately 25%, 
in some cases reaching as high as 35% on tires for popular size 
cars. The strength of the Sears, Roebuck & Co.'s competition is 
indicated by the statement in its advertising matter, in 1931, tha.t 
in less than four years its All State brand of tire, its first line prod· 
uct, had risen in volume as compared with other nationally adver· 
tised tires, from sixteenth to first place. 

Testimony was adduced on behalf of the Commission from 140 
tire dealers showing the present and past competitive situation re· 
suiting from the Goodyear-Sears, Roebuck & Co. contracts over 11 

territory of 24 States and the District of Columbia, generally, and 
in 59 cities, particularly. Of these dealer witnesses, 66 either were, 
or had been, engaged in the sale and distribution of Goodyear brand 
tires under dealers' franchises for the respondent. Many of the!U 
had discontinued handling the Goodyear line by reason of the fact 
that through the aforesaid contracts Goodyear had placed Sears, 
Roebuck & Co. in a position to furnish them with their most severe 
and injurious competition. These dealers represented approximatelY 
42 different brands of tires, including the leading brands of Good· 
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Year, General, Goodrich, United States, Firestone, and Fisk, and 
some brands which are no longer on the market. 

Many independent dealers testified that Sears, Roebuck & Co. was 
t~eir principal competitor in the retail tire market in their communi­
ti:s. Dealer witnesses, called by counsel for the Commission, at­
tributed Sears, Roebuck & Co's ability to compete injuriously with 
them, to the discriminatory prices made by respondent to Sears, 
Roebuck & Co. Such dealers testified that soon after the contract had 
been made between Sears, Roebuck & Co. and respondent, that fact 
became known to the trade and somewhat later to a large proportion 
of the purchasing public; and that Sears, Roebuck & Co.'s aggressive 
advertising campaign featuring a first quality tire at low prices after 
the middle of 1928 had resulted in largely increased sales of Sears, 
Roebuck & Co.'s brand of tires in the towns where such advertising 
Was done and had taken much business from retail dealers. 

These dealer witnesses also testified that Sears, Roebuck & Co.'s 
brand of tires were sold at a price approximately 25% under the 
Prices of other brands of competitive tires of comparable grade and 
quality. Such dealers testified that Sears, Roebuck & Co.'s prices to 
th? consuming public were approximately the same as or below the 
Prices charged by respondent to its service station dealers for tires 
of the same grade and quality. This the dealers characterized as 
an impossible competitive situation. 

Many dealer witnesses, called by counsel for the Commission, testi­
~e~ that dealers attempted to meet the Sears, Roebuck & Co.'s compe­
tition by several expedients. They adopted diversification by adding 
other lines of merchandise. 

Many such dealer witnesses testified that their dollar sales fell off; 
80rne dealers went into bankruptcy; many dealers were eliminated 
entirely. 

Dealer witnesses called by counsel for the Commission testified 
generally that the effect of the depression, which helped to bring 
down the price of tires, was heightened materially by Sears, Roebuck 
& Co.'s competition which had demoralized the tire market before the 
force of the depression was felt. These dealer witnesses complained 
that where the Sears, Roebuck & Co.'s competition had not actually 
driven dealers out of business it had reduced their profits so that they 
had to diversify or go into other lines of business with which they 
~ere not familiar in order to survive, with the result that the former 
Independent tire dealers could no longer depend upon the sale of tires 
~or a living. In this statement, these dealer witnesses were supported 
Y many of the respondent's dealer witnesses. 
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The activities of Sears, Roebuck & Co. which the Commission's 
dealer witnesses almost uniformly cited as being the principal factors 
in making it possible to meet Sears, Roebuck & Co.'s competition, 
were Sears, Roebuck & Co.'s advertising of trade-ins and free mer­
chandise with a quality product; selling its first line tire at dealers' 
second line tire prices; and the persistent and radical differential in 
consumer price between the dealer and Sears, Roebuck & Co. caused 
by respondent's discrimination in price in favor of Sears, Roebuck & 
Co., and "pair" prices and price wars caused by Sears, Roebuck & Co. 

In an effort to meet Sears, Roebuck & Co.'s competition upon the 
price and quality basis which Sears, Roebuck & Co. was offering, inde­
pendent retail tire dealers resorted to trade-in allowances which, in 
some cases, amounted to a price cut of about 10% of the sales price 
of the tire. Independent dealers also, in some cases, as a sales in· 
ducement, offered free merchandise such as tubes at a nominal price 
in connection with the sale of tires. 

Following the policy of keeping its price upon its tires substan· 
tially lower than the price offered by any competitor upon similar or 
comparable products, Sears, Roebuck & Co. met such trade-in al· 
lowances by still more liberal trade-in allowances, extensively adver· 
tised and nation-wide in scope; Sears, Roebuck & Co. also resorted 
to the practice of offering tires in pairs at prices substantially lower 
than the prices at which single tires were sold, and also the offering 
of free tubes with the purchase of tires. Thus the efforts of inde· 
pendent retail dealers to meet or more nearly approach Sears, Roe· 
buck & Co.'s prices upon comparable quality tires led to still further 
reductions in Sears, Roebuck & Co.'s prices. Because of its advan· 
tageous supply contract and the low prices which it paid for its tires, 
Sears, Roebuck & Co. was able to conduct its sales of tires even with 
liberal trade-in allowances, free tubes and pair prices, at a substantial 
gross profit to itself sometimes as high as 60%, while independent 
retail dealers in most instances were unable to meet said prices and 
still have sufficient margin to make their tire business self sustaining. 

The increased business thus acquired by Sears, Roebuck & Co· 
was taken from the independent tire dealer who had been selling 
tires manufactured by respondent and other tire manufacturers then 
in business. The potential tire market is limited and cannot be e:s:· 
tended by any tire manufacturer or distributor. It depends: 

1. Upon the number of motor vehicles from year to year which are 
equipped with pneumatic rubber tires; 

2. Upon the wearing quality of the tires being sold; 
3. Upon the volume of spare tires being sold with new cars; and 
4. Upon general business conditions. 
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From September, 1929, until the present time, all these limitations 
have been operating. The number of car registrations has remained 
Practically stationary, the quality of tires has improved, the persistent 
depression since 1929 has inclined consumers to be more conservative 
in their purchases. All these factors must be taken into considera­
tion in evaluating the importance of the Sears, Roebuck & Co.'s com­
petition in its effect upon retail tire dealers. This narrowing of the 
Potential market naturally made the contest among manufacturers 
and distributors more strenuous for the remaining volume. 

The remarkable increase in volume of sales by Sears, Roebuck & 
Co. from April 1926, to the end of the year 1929, and the going out 
of business of large numbers of independent dealers upon whom 
0~her manufacturers than respondent depended for the sale of their 
tires, caused said other manufacturers, beginning in the year 1928 
nnd continuing through the succeeding years, to adopt means to 
:tneet the Sears, Roebuck & Co.'s competition. Several of the manu­
f~cturers including the Firestone Tire & Rubber Co., the nearest in 
81Ze to respondent, brought out so-called second line tires priced at 
the same price as Sears, Roebuck & Co.'s first line tire, All State. In 
addition, Firestone established its own retail store outlets as fast 
as its independent dealers became crippled or impotent. Such line 
of action was open only to manufacturers who had extensive financial 
resources such as respondent and Firestone. Firestone _actually spent 
between 25 and 30 million dollars in the establishment of company­
owned stores and in their operation as retail sales agencies has sus­
tained losses of some seven million dollars during the period from 
1928 to 1933. Respondent's experience was quite similar. It like­
Wise invested in a string of retail chain stores taking over in the 
Process its larger independent retail dealers in the period between 
1927 and 1933, and during that time established more than two hun­
dred retail stores. Respondent suffered a loss of about $9,500,000 in 
the operation of its retail stores. 

Price wars for commercial business developed seriously after re­
spondent and Firestone began to establish their own retail stores 
and independent retail dealers who became involved in these price 
Wars had to be protected by the manufacturers. This protection 
Usually came in the form of extended or increased quantity bonuses, 
although in many instances dealers were reimbursed by manufac­
turers for the losses sustained on the sales during price wars. The 
tires sold at cut prices were replaced at such price concessions as to 
keep the stock intact without financial loss to the dealer. Concessions 
of this sort can only be made by manufacturers who are strong 
financially. Some manufacturers required to make these concessions 
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in 1933 are now in financial difficulties and others have passed out 
of the picture entirely. 

The price wars, which were started upon commercial business 
periodically by the large manufacturers operating their own retail 
stores, were the direct result of the demoralization which had come 
into the price field initially because of the price policy of Sears, Roe· 
buck & Co. in maintaining a very substantial price differential be­
tween its sales and the sale by independent retail dealers of com· 
parable commodities, and while said price wars were more or less 
temporary, lasting but a few days or few weeks at a time, they had 
very considerable effect upon the fortunes of independent tire dealers. 

Sears, Roebuck & Co. with its price advantages in buying, due to 
the contractual arrangement it had with respondent, was an impor· 
tant initial factor, if not the chief factor, in initiating and perpetuat­
ing the price demoralization which characterized the competitive 
situation from the latter part of 1928 until the close of 1933, and it 
continued as such up to March, 1934, at the time the testimony was 
being taken in this case. Its persistent underselling and its initia· 
tion of the major chain store developments in the retail tire distri· 
bution field were the main tangible instruments which it employed. 
As a consequence of that competitive situation thus created, num· 
bers of independent retail tire dealers in the several States of the 
United States were forced out of business. Small manufacturers 
who had depended on such dealers as channels of distribution for 
their product were also forced out of business. These two results 
are inextricably interwoven-each a repercussion from the other. 
The importance of its activities in evaluating the effect of its dis­
criminatory contract with respondent upon independent retail tire 
dealer competition was even greater in the competitive force which 
it brought into the consumer tire market than in its direct effect upon 
prices. Not only did Sears, Roebuck & Co. initiate a situation which 
gave the independent dealer, the mail order house and the mail order 
chain stores to contend with, but it also brought in the company· 
owned store as an added competitive difficulty. 

Beginning in the year 1930, additional private brand tires entered 
the market through other mass distributors. In January, 1931 
(Montgomery Ward & Co., Sears, Roebuck & Co.'s principal mail 
order and chain store rival), enetred into a cost plus contract with 
the United States Rubber Co. for its supply of tires. The United 
States Tire & Rubber Co. and the Goodrich Tire & Rubber Co., as 
a defensive measure, also began to sell tires to a subsidiary of the 

· Standard Oil Co., the tires to be sold through Standard Oil Co. and 
other gasoline stations under the brand name, Atlas. A few experi· 
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lllental sales had been made in a limited New England territory in 
1929 through the Colonial Beacon Co., another subsidiary of the 

·Standard Oil Co. In 1930 there was a further entry made into the 
New York and Pennsylvania territory, and in 1931 extensive distri­
bution of the Atlas brand throurrh the Standard Oil Co. filling sta­
tions, as well as independently o.:ned filling stations, was begun and 
continued through 1933. The volume of this distribution increased 
rapidly from a comparatively negligible amount in 1929 to more than 
1,600,000 tires in 1931, as the numerous small stations began to take 
on the distribution of these tires. The volume of Atlas sales declined 
somewhat in 1932 to about 1,200,000, while in 1933 it increased again 
to about 1,700,000 tires distributed through about 30,000 stations. 

The Standard Oil Co. venture in the retail tire field brought in 
several other gasoline distributing companies. These oil companies 
functioned rather by using their chains of filling stations and their 
filling station connections in distributing several of the standard 
~rands of tires made by leading manufacturers, some of these gaso­
hne distributing companies handling respondent's tires as well as 
those of Goodrich and Firestone, which tires are sold at the same 
Prices to the consumer as the independent dealers are able to obtain. 

Oil company filling stations as a rule do not carry stocks of tires 
at all comparable with the stocks carried by independent retail tire 
dealers. The Standard Oil Co. distributing stations depend upon 
the company's warehouses to supply them from day to day. They 
lllay carry a very few of the tires in sizes and brands most generally 
called for at their stations as a piece of emergency equipment. Other 
gasoline filling station distributing units depend for their supplies 
from day to day upon the branch warehouse or the large dealers rep­
resenting the company whose product they distribute. They carry 
cornparatively meager stocks of tires in immediate demand for emer­
gency equipment, or no stocks at all. 'While service such as the 
~ounting of tires is given by these gasoline filling stations their lead· 
~ng business is the distribution of gasoline and automobile lubricat­
lng oils. Their merchandising of tires is distinctly a side issue and 
on the whole is of the "pick up" character. Naturally, because they 
~re not dependent upon pneumatic rubber tires for continuing their 
Usiness, they are able to do business upon a closer margin of profit 

t?an is possible for the continued existence of the independent retail 
hre dealer. 

The Atlas tire, the Standard Oil Co. product, was priced about 
10% below the price of standard first line tires and about 10% to 
15% above Sears, Roebuck & Co.'s "All State", except in the year 
1933. As a rule this differential was maintained. The entry into the 



302 FEDERAL TRADE COMMISSION DECISIONS 

Findings 22 F. T.C. 

field of gasoline distributing companies and the distribution of tires 
to their filling stations without doubt added materially to the diffi· 
culties of independent retail tire dealers. 

The record does not contain satisfactory and definite evidence as 
to the actual number of independent retail tire dealers in business 
in 1933, as compared with those in business in 1926, but there was a 
substantial decline during that period. 

The total annual sales of independent retail dealers during the 
period from 1926 to 1933, inclusive, and the percentages those sales 
were of the total industry renewal sales are set forth as follows: 

Independent dealer 8aZe8 

Percent 
Amount of total 

1926----------------------------------------$36,005,271 89.8 
1927---------------------------------------- 41,986,298 89.1 1928 ________________________________________ 42,720,257 84.5 

1929---------------------------------------- 34,274,676 74.1 1930 ________________________________________ 26,578,583 69.3 
1931_ _______________________________________ 25,121,122 66.3 

1932---------------------------------------- 21,529,831 64.5 1933 ________________________________________ 21,963,509 63.8 

Subsequent to the year 1929, the independent retail tire dealers who 
went out of business were replaced by approximately an equal mun· 
her of "outlets", including particularly gasoline stations and small 
sub-dealers and auto supply chain store~. These, however, cannot 
be classified as independent retail tire dealers. 

In :March 1933, Sears, Roebuck & Co.'s prices on its "All State" 
brand of tires were only 10% below that of the leading manufac· 
turers' first line tire prices, and Sears, Roebuck & Co., from March 
to September 1933, tried to follow the same trade-in allowances as 
the independent dealers, and it was principally due to these two £acts 
as well as the increased activity of independent dealers and the in· 
creasing competition furnished by the Atlas tire, that the volume of 
Sears, Roebuck & Co.'s sales declined from 2,525,892 units in 1932 
to 1,842,724 units in 1933. In November 1933, Sears, Roebuck & Co. 
began to take steps to recoup losses sustained in the volume of saleS 
during the year and inaugurated its 25% trade-in allowance plan 
which it was enabled to put into full effect about January 1, 1934. 

Montgomery 'Vard & Co., Sears, Roebuck & Co.'s principal com· 
petitor in the mail-order and chain store field, in the year 1926 sold 
approximately 1,700,000 units or 4.33% of the total industry renewal 
sales, which volume declined in 1927 to 1,550,000 units or 3.31% of 
the total industry renewal sales; while at the same time the total 
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volume of Sears, Roebuck & Co.'s sales had increased from 1,087,923 
units or 2.77% of the total industry renewal sales in 1926 to 1,791,570 
units or 3.8% of the total industry renewal sales in 1927. In 1928 
Montgomery \Vard & Co.'s volume of sales increased to 2,046,000 or 
3.91% of the total industry renewal sales; while Sears, Roebuck & 
~o.'s volume of sales increased to 3,247,463 units or 6.2% of the total 
Industry renewal sales. In 1929 Montgomery Ward & Co. increased 
its volume of sales to 2,756,000 units, which at that time was approxi­
mately 6% of the total industry renewal sales; whereas Sears, Roe­
buck & Co. increased its volume of sales to 4,379,667 units or 9.6% of 
the total industry renewal sales. 

During the depression years Montgomery Ward & Co.'s volume of 
tire sales showed a steady decline. Its volume of sales in 1932 was 
1,844,000 units or 5.5% of the total industry renewal sales, as com­
pared with 2,525,892 units by Sears, Roebuck & Co., or 7.5% of the 
total industry renewal sales. In 1933 Montgomery Ward & Co.'s 
volume of sales amounted to 1,451,000 units or 4.36% of the total 
industry renewal sales, as against Sears, Roebuck & Co.'s volume of 
sales of 1,842,724 units, or 5.5% of the total industry renewal sales. 

The discrimination in price by respondent in the sales of its pneu­
matic rubber tires to Sears, Roebuck & Co. on the one hand and in 
those to independent service station dealers on the other, has been and 
now is a major causative factor in bringing about a lessening of the 
number of strictly independent retail tire dealers in competition with 
one another, with Sears, Roebuck & Co., and with the respondent in 
the sale of such tires at retail through its own stores, and has lessened 
this type of competition. Prior to the time of the issuance of the Com­
mission's complaint said discrimination had not lessened, but had 
rather increased the severity of the price competition in the sales of 
tires in the retail market, but had shifted and still tends to shift the 
ruling factor in such competition to Sears, Roebuck & Co. and to other 
mass distributors such as chain stores and mail order houses. Said 
discrimination has inaugurated a system of distribution for pneu­
matic rubber tires from which retail independent tire dealers are 
being excluded. 

Therefore, the execution and carrying out of the contractual rela­
tionship between respondent and Sears, Roebuck & Co., hereinbefore 
described, resulting in the said price discrimination between Sears, 
Roebuck & Co. and Goodyear independent dealers, was and still is a 
substantial causative factor in the said competitive situation in the 
retail tire industry. Such a competitive condition was and is a nor­
mal expectation in such an industry where there was a substantial dis­
crimination in price and it is a common experience when a new com-
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petitor begins to gain a position in the market, that those already in 
the field will adopt some means of overcoming this new competition. 
The new measures adopted by competitors described herein have had 
the effect of temporarily checking the growth of Sears, Roebuck & Co. 
in the industry; but competitive forces take a considerable period of 
time to work themselves out. Respondent and its mass distributor, 
Sears, Roebuck & Co., is engaged in a competitive battle with other 
manufacturers and distributors not so fortunately situated and from 
which the organization with the lowest costs and the best financial 
resources will survive. Respondent with its strong financial position, 
its rubber plantations, cotton factories, favorable rubber position, and 
its large dealer organization handling its regular Goodyear brands at 
a profit to itself, with its long term S(}-called cost plus contract with 
Sears, Roebuck & Co. with which it may remove small independent 
dealer competition, has an advantage over all its competitors in the 
competitive battle now being waged. 

The record shows that small independent tire manufacturers which 
furnish competition to respondent and other large tire manufacturers 
rely upon independent retail outlets, and any injury to such independ­
ent outlets directly affects the distribution of tires in interstate 
commerce. 

SEa. 21.-Effect on Goodyear dealers. 
Beginning in 1913 or 1914, respondent definitely selected the retail 

dealer as its channel of retail tire distribution. It had decided that 
"public preference" for its tires was its most valuable asset, such public 
preference depending, from its standpoint, upon wide availability, 
geographically, by product, by classification; in other words, widely 
distributed availability to meet needs-leading to large volume of 
sales. For securing that availability geographically, leading to great 
volume, respondent developed its widely distributed retail dealer 
organizations. Its salesmen were instructed to secure Goodyear deal-: 
ers in each town where ten cars or more were registered. It goes with­
out saying that this meant thousands of necessarily small dealers 
widely distributed. It was against this class of dealers that respond­
ent with its discriminatory price to Sears, Roebuck & Co. set up com· 
petition, first of the mail order variety, then of the chain store brand. 
Its bonus system which gave some relief to large dealers, helped these 
small dealers very little-in many cases not at all. 

For instance, 61% of Goodyear dealers received a bonus in 1925, 
while 39% did not. In 1927 the respective figures were 57% for 
those who received a bonus and 43% for those who received none. 
In 1928 the bonus participants had dwindled to 54% of the entire 
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number of contract dealers, leaving 46% to receive no bonus. For 
1929 the figures were 52% for recipients and 48% for non-recipients. 
For 1930 the figures were 50-50. In 1931, 39% received a bonus, 
while 61% were without it. In 1933, 38% received a bonus, while 
62% had none. Many of the recipients of bonuses indicated in the 
percentages just given received bonus benefits of very trifling sums. 
This is indicated by a tabulation of those who received no bonus, plus 
those who received bonuses of 3% or less in the Goodyear organi­
zation. In 1926 the recipients of no bonus or a bonus of not more 
than 3% were 96% of the total number of Goodyear dealers; in 
~927, 92%; in 1928, 83%; in 1929, 82%; in 1930, 83%; in 1931, 89%; 
1n 1932, 93%; in 1933,79%. . 

Since the dealers receiving no bonus or receiving a bonus of but 
3% or less were small dealers having a limited volume of annual 
sales, the percentage of respondent's sales volume in dollars and cents 
which received no bonus was comparatively small as compared with 
its total volume of sales to dealers, despite the fact that respondent's 
dealers in overwhelming numbers received no bonus. The percent­
ages of no bonus sales to total sales to dealers by respondent during 
the period since May 1, 1926, were as follows: 

1926----------------------------- ----------------------- 17o/o 
1927--------·--------------------------------------------- 14% 
1928-------------------------------------------~--------- 14o/o 
1929----------------------------------------------------- 13% 
1930----------------------------------------------------- 13% 
1031------------------------------------------------------ 12% 
1932----------------------------------------------------- 19o/o 
1933----------------------------------------------------- 35% 

The percentages of sales receiving no bonus or a bonus of 3% or less 
during the same period as compared with the total sales of respondent 
to dealers were as follows : 

1926----------------------------------------------------- 50o/o 
1027------------------------------------·---------------- 47% 
1028----------------------------------------------------- 32% 
1929--------------------------------------------------- 30% 
1930----------------------------------------------------- 29% 
1931----------------------------------------------------- 31% 
1932----------------------------------------------------- 40% 
1933----------------------------------------------------- 53% 

Prior to and including 1931 the bonus figures included bonuses paid 
to respondent's company-owned stores co-mingled with the dealer 
bonus. In 1932 and 1933 the percentages were for independent re­
tail dealers only, the bonuses paid to company-owned stores of 
respondent for these years having been excluded. That will explain 
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the higher percentages in 1932 and 1933 as compared with the period 
from 1928 to 1931. 

The great majority in numbers of respondent's retail independent 
dealers were subjected to the Sears, Roebuck & Co.'s price competition 
on the basis of their trade discounts plus anything that they might 
have had in the way of cash discounts and possible small bonus 
allowances. 

With respect to price discrimination by respondent, as reflected in 
the consumer or retail prices made respectively by independent retail 
dealers handling Goodyear brands and by Sears, Roebuck & Co., the 
consumer prices recommended by the respondent to the retail dealers 
were the prices usually used by said dealers in selling to the public. 
The great weight of testimony is to the effect that the prices at which 
said independent dealers sold their tires to the public during the 
years 1926 and.1927 were approximately the dealer-consumer recom­
mended prices, but that thereafter, due to the competition of Sears, 
Roebuck & Co., said dealers were unable to obtain said suggested 
retail prices from the consuming public. 

Respondent's bonus policy as to key dealers, hereinbefore referred 
to, giving them purchase price concessions beyond the regular trade 
discounts of 10% later extended to 15% and still later to a maxi­
mum of 22¥2%, indicates the extent of the differential or trade dis­
count which the independent retail tire dealer was finally obliged 
to meet. A major percentage of respondent's independent retail 
tire dealer customers did not have such generous concessions made to 
them to enable them to meet the Sears, Roebuck & Co. and other 
competition subsequent to 1926. 

Respondent had a tire bearing the brand "Pathfinder" which it 
priced at approximately the Sears, Roebuck & Co.'s "All State" 
brand price, and in circulars and through its salesmen and branch 
managers and other selling employees and officers recommended that 
the dealers use this tire in competition: with Sears, Roebuck & Co. 
and other mail order houses. This tire was distinctly inferior in 
quality to the Sears, Roebuck & Co.'s "All State" brand tire with 
which, at the suggestion of respondent, it was placed in competition, 
and with which it was urged as a competitive tire. The differential 
in price between the Goodyear "All Weather" brand tire, which was 
respondent's first line tire comparable with the Sears, Roebuck & 
Co.'s "All State" brand tire, and its "Pathfinder" tire, which it placed 
in competition with the Sears, Roebuck & Co.'s "All State" brand, 
amounted to approximately the dealer trade discount upon "Path­
finder" tires of 22lf2%. 
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The record does not contain specific figures with respect to the 
operating expenses of the average independent retail tire dealer, but 
it is estimated by respondent's assistant tire sales manager, who testi­
fied in the case and qualified as an expert, that the operating cost va­
ried from 20% to 25% in 1926 and 1927; 22% in 1928; 23%% in 1929; 
25% in 1930; 29% in 1931; 32% in H>32; and 30% in 1933. Estimates 
by dealer witnesses vary from 24% to 33%. Said respondent's as­
sistant tire sales manager also testified that he estimated that the 
average retail tire dealer realized a net profit on sales of tires of 4% 
in 1928; 4% in 1929; 3% in 1930; 2% in 1931; 1% in 1932; and 2% 
in 1933. 

The gross margin of profit which Sears, Roebuck & Co. enjoyed 
as a result of the said discriminatory prices it was getting from re­
spondent, varied on the average each year from approximately 
40% to 60%. The sales officials of Sears, Roebuck & Co., recognized 
the advantage Sears, Roebuck & Co. enjoyed in this large margin 
of profit and during the perod of time prior to the year 1932, urged 
the branch or chain store managers to push the sale of tires. The 
following quotation taken from a letter written on August 5, 1931, 
by the tire sales manager of Sears, Roebuck & Co. to the branch store 
lllanager at Dallas, Tex., and in evidence as Commission's Exhibit 
253, is illustrative: 

The tremendous gross profit which is being made by this division under our 
Present cost prices, which cost prices have been reduced 8% for the third 
quarter, is such that it should be very prominently brought to the attention 
of each of your Store managers, and in particular your Sales Promotion 
Manager. 

(1) Large gross pro(lt. 

Gross profit of All State, Super All State and Companion tires (weighted to 
basis of nationaZ sales) 

Cost of average tire and tube------------------------------------- $5.30 
Selling price of average tire and tube------------------------------- $8.97 
Average gross profit on tires--------------------------------------- 3~7lo/o 
Average gross profit on tubes--------------------------------------- 47.48% 
Average gross profit on tires and tubes combined _____________________ 40. 91% 

(These figures include national freight. They are based on national sales by 
sizes. Your gross profit may be above or below these figures as you sell more 
or less larger and SUPER tires.) 

And besides, these gross profits do not include the tire rebate which comes 
to Your stores as a credit at the end of the year and amounts to approximately 
5% of the cost of the merchandise. So actually this additional profit may be 
added to the above profit, because the anticipated rubber rebate this year should 
be about what it was last year. 

How's that for profit? 

• • • • • • • 
~8895m--39--VOL22----22 
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You, as a District Manager, cannot overlook the tremendously high gross 
profit being made by the Tire Division at the present time, and you certainlY 
cannot overlook the other merchandising advantages which go along with this 
exceptionally high gross profit. 

The differential between the price actually received by Sears, Roe· 
buck & Co. for the tires it purchased from respondent and sold under 
the Sears, Roebuck & Co.'s "All State" brand and the price received 
by Goodyear dealers for the standard Goodyear "All vVeather" brand 
tire of comparable quality was approximately 20% to 25% during 
the years 1926, 192"7, 1928, and 1929. Subsequent to that date, and 
prior to March 1933, during which time Sears, Roebuck & Co. had 
adopted the trade-in as a means of maintaining its differential and 
also the pair price and the giving of free tubes in the sale of its 
product, the differential remained approximately the same. Be­
tween the month of March 1933 and late in September of that year, 
Sears, Roebuck & Co. sold to the public at a price differential beloW 
retail dealers amounting to about 10% and observed the trade-in 
allowances followed by the independent retail dealers. This coin· 
cided with Sears, Roebuck & Co.'s heavy loss of volume in its tire 
sales during that year due, in part, to competition of the independent 
retail dealer on prices more nearly approximating Sears, Uoebuck 
& Co.'s prices than in previous years. Subsequent to September, in 
1933, in sporadic instances, Sears, Roebuck & Co., as hereinbefore 
stated, to recoup their losses in volume, granted a trade-in allowance 
of 25%, and beginning on or about January 1, 1934, this trade-in 
allowance became universal and at times exceeded 35%, which had 
the effect of restoring the original spread of from 20% to 25% beloW 
the prices that were made by the independent retail dealers. 

During the period of time Sears,· Roebuck & Co. was granting 
trade-in allowances of 25%, it still had a gross of 35% remaining 
on its Sears, Roebuck & Co.'s "All State" brand of tires, and as 
stated by its divisional sales manager in a letter to district and group 
managers of the tire department, Sears, Roebuck & Co. was 

in a position, in all markets, to always bent competition. 

In this same letter, the district m:magers were urged to "cash in on 
this position." As a result of the increased activities of Sears, Roe· 
buck & Co. in the early months of the year, 1934, pressure was 
brought to bear upon Sears, Roebuck & Co. by dealers, manufnc· 
turers, bankers, and others, not to sell tires at prices which would 
ruin the tire industry, and the National Recovery Administration 
found it necessary to declare an emergency and order a truce in the 
retail tire industry in March 1934, and on May 1, 1934, established a 
Code of Fair Competition for the Retail Rubber Tire and BatterY 
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Trade, and on August 22, 1934, established, under said Code, certain 
restrictive prices to stabilize the retail tire market. 

The prices actually received by Sears, Roebuck & Co. on the one 
hand and by the independent retail tire dealer on the other for re­
spondent's tires throw some light upon the effect upon the dealer of 
Sears, Roebuck & Co.'s competition, but they do not tell the whole 
story. There remains the problem of whether the dealer was able 
to maintain himself as an independent tire dealer upon the narrowed 
lllargins which he actually received in the way of trade discounts 
after meeting Sears, Roebuck & Co.'s systematically low prices on 
tires. Testimony on this point is conflicting, but not irreconcilably 
so. Goodyear dealer witnesses called by the Commission testified 
generally that the Sears, Roebuck & Co. competition had a very 
severe effect upon their business. Nine had gone out of business as a 
result of such competition. On the other hand, a substantial number · 
of dealer witnesses called by respondent testified that Sears, Roe­
huck & Co.'s competition had not been more severe than that of 
retail dealers who were well financed and aggressive. In this con­
nection, however, it was generally admitted by such witnesses that 
no other single competitor had been able to get as large a percentage 
of the retail tire business in the communities where Sears, Roebuck & 
Co. was located, in the same length of time. 

Goodyear dealers called by counsel for the Commission testified to 
attempting to meet the Sears, Roebuck & Co. competition with the 
Goodyear brand, "Pathfinder", the second line tire, but they said that 
the Pathfinder tire, while priced competitively with the Sears, Roe­
huck & Co.'s "All State" brand was not of the same quality and did 
not have the same public acceptance or public preference as the Sears, 
Itoebuck & Co.'s "All State" brand which was a first line tire. They 
testified that consumer purchasers could not be convinced of such 
equality and saw no reason why they should pay more for the Good­
Year "All Weather" brand first line than they paid for the Sears, 
Itoebuck & Co.'s "All State" brand first line tire. Furthermore, the 
Goodyear "Pathfinder" second line tire had a smaller profit for the 
dealers than first line tires, which might mean no profit at all on the 
Sale. As a consequence, Goodyear dealers, as well as others who were 
COnfronted with entirely similar problems, testified that they lost cus­
tomers to Sears, Roebuck & Co. 

According to the testimony of such dealer witnesses, when appeals 
\\tere made to the respondent's officials for some sort of protection or 
device by which they might meet Sears, Roebuck & Co.'s competition, 
respondent's representatives denied for a time that respondent was 
l.n.aldng the tire sold by Sears, Roebuck & Co. Later respondent's 
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representatives assured Goodyear dealers that the Sears, Roebuck & 
Co. competition would not interfere with them in any way; that their 
profits would not be interfered with; that the Pathfinder, the Good· 
year brand second line tire, was the same or better tire than the Sears, 
Roebuck & Co.'s All State brand. 

Goodyear dealers called by counsel for the Commission also stated 
that the respondent, in addition to recommending the Goodyear Path· 
finder brand as a competitive tire, also recommended increased effort 
and additional investment, larger filling stations, and diversified mer­
chandising and better service to customers, and in many instances the 
respondent shared advertising expenses with the dealers. Respond· 
ent, however, refused to give the dealers the same price on tires as it 
was giving to Sears, Roebuck & Co. and these dealers further testified 
that while they knew that Sears, Roebuck & Co. was selling a Good· 
year-made tire of high quality, the exact price differential gi-ven 
Sears, Roebuck & Co. by respondent was kept secret. 

As hereinbefore set forth, Goodyear dealers suffered with other 
dealers in loss of volume and profit and many were forced out o£ 
business, and where it was necessary to do so respondent replaced the 
fallen dealers with company-owned retail stores. Respondent al~o 
established many other such stores to maintain its volume and HI 

doing so sustained losses of about $9,500,000 during the period 1926 
to 1933 in operation of its retail stores. 

Dealer and other witnesses called by respondent give a somewhat 
different version of the situation. There is considerable testimonY 
that Sears, Roebuck & Co. was not mainly or materially responsible 
for the price situation which followed the entrance of Sears, Roe· 
buck & Co. into the retail tire field with the Goodyear-made tire. 
Respondent contended that Goodyear brand tires had shown larg?r 
percentage of total renewal sales in the retail market in 1933 than Ill 
1926. Respondent had also increased its number of company-owned 
retail outlets from a negligible number in 1925 to 262 at the end of 
1933. Since 1926 respondent has sold directly to consumers a sub· 
stantial volume of its own brands of tires, the volume increasing each 
year until 1933. Subtracting the total volume of sales by respond· 
ent's company stores from the total Goodyear renewal sales, the vol· 
ume of sales of Goodyear independent dealers in 1933 would be s 
little less than the volume of sales through the same channels in 1926· 

Respondent takes the position that trade-in allowances by deal~~ 
competing with Sears, Roebuck & Co. had reduced the differentia 
between Sears, Roebuck & Co. and dealer prices from 25% to about 
15% between 1926 and April1933, and after that date to about 10%.1 
also, that Sears, Roebuck & Co. adhered to its retail store and II1111 
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order list or published prices; and that prior to 1931 it had not used 
trade-in allowances. After that date respondent contends that dealer 
trade-in allowances became more frequent and of larger amount. 
Evidence also was submitted in support of the contention that Sears, 
Roebuck & Co.'s trade-in allowances had been made to meet this 
competitive situation. However, :Mr. Nelson, Sears, Roebuck & Co.'s 
merchandise manager, testified that these trade-ins were for the 
purpose of keeping respondent's prices below the market prices of 
standard first line tires, rather than to meet these prices. 

Many dealer witnesses called by respondent testified as to several 
factors which they contended gave them the ability to sell Goodyear 
brand tires at higher prices than those received for Sears, Roebuck 
& Co.'s tires offering competition. These reasons may be summarized 
as follows: 

(1) Greater public acceptance or public preference of the Good­
year "All Weather" brand tire. 

(2) Sears, Roebuck & Co.'s "All State" brand tire is as distinct 
from Goodyear brand tires as are the tires of other manufacturers. 

(3') Respondent's "All Weather Non-skid Tread" brand was a 
feature valued above the tread features of Sears, Roebuck & Co.'s 
"All State" brand. 

(4) Respondent sold original equipment to many popular automo­
bile manufacturers and the fact that the cars already were equipped 
with respondent's "All \V eather" brand tires predisposed its owner 
to use them in replacement for such car. It was stipulated by coun­
sel that respondent's original equipment applied to the Chrysler, 
Plymouth, Nash, Ford, Cadillac, and LaSalle cars at certain times. 
Sears, Roebuck & Co.'s "All State" brand is not used as original 
equipment on any new automobiles. 

(5) National advertising by respondent, which had cost it about 
$4,500,000 a year and something like $72,000,000 during its life as a 
tire manufacturer, was pointed to as giving and maintaining re­
spondent's public acceptance or public preference and its extensive 
good will. 

(6) Practice among automobile manufacturers had changed about 
1929 as to their supplying the customer with spare tires at the time 
that the new car was sold. Prior to that time the tires had been sold 
to customers separately by automobile local dealers and these dealers 
had bought their supplies of tires for this purpose from local tire 
dealers handlin(l' the brand of tires used as original equipment. It 
is not clear wh:ther that custom became universal, although it be­
came very general. Respondent's witnesses estimate the spare tire 
as about 5% of the renewal market. There is no other estimate upon 
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this issue. Respondent's dealer witnesses in considerable numbers 
testified to this curtailing of their demand for replacement tires as 
a substantial factor in a reduction o£ their tire sales. 

Without doubt the dealer difficulties in competition were empha­
sized and added to by several factors other than the injection of 
Sears, Roebuck & Co.'s consumer prices, which were always below 
the market prices for comparable standard goods, although the pre­
cise extent of the differential at any one time was never certain in 
advance. Among these factors was the falling demand for pneu­
matic rubber tires due to some extent to a halt in the increase of 
automotive vehicles in use in the United States. Another factor in 
this falling demand was the improvement of the wearing qualities 
of pneumatic tires up to and including 1930. 

The weight of the testimony shows that price and quality are the 
two factors which control in the capture of a competitive market by 
a competing brand of goods, and Sears, Roebuck & Co. had both, and 
supplied both to the fullest extent. 

'The great mass of tire purchasers, as well as other shoppers, are 
price-minded, and it was to this mass of purchasers that the Sears, 
Roebuck & Co.'s price and quality appeal was effectively made. The 
great majority of respondent's dealers, as well as dealers of other 
standard manufacturers, found their principal market to be this 
class of customers. 

The conflict at first apparent between the testimony of the Commis­
sion's dealer witnesses and the respondent's dealer witnesses in this 
proceeding is not irreconcilable, because of the considerations herein­
above pointed out as to the part played by public preference and 
good will carried with the brand of tires such as respondent's and the 
conservative psychology of a minority of purchasers. It is entirely 
possible that the dealers called by respondent might have been able 
to hold a considerable portion of their trade against the price and 
quality competition o£ Sears, Roebuck & Co. A majority of the 
dealers so testifying were comparatively strong dealers, who in fact, 
received bonus concessions and other extreme quantity discounts, i11 
addition to their trade discount. With large numbers of retail deal­
ers and small manufacturers going out of business on account of the 
severity of the Sears, Roebuck & Co~ competition, the strong dealerf 
among respondent's witnesses had an opportunity to capture some 
portion of the trade which had theretofore been served by such deal­
ers and had theretofore been supplied by competing manufacturers. 
Such testimony in no way conflicts with the testimony of smaller and 
less resourceful independent retail dealers, who were not securing any 
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sales bonus at all and were obliged, with their mounting costs of 
doing business, to secure prices from manufacturers which would per­
mit them to apply practically their entire trade discount to try to 
meet those costs and the competitive buying advantage of Sears, 
Roebuck & Co. Moreover, such a competitive situation could not be 
met by thousands of dealers receiving bonus allowances of 3% or 
less. 

The retail tire stores operated by respondent enjoyed the sam~ 
bonus and quantity discount advantages as the most favored service 
~tation dealer. Except in commercial business, which was rather 
unportant from the standpoint of volume and profits, the said com­
Pany-owned retail stores did not follow the Sears, Roebuck & Co. 
Policy of underselling. In that respect, it was not such severe compe­
tition to the average retail dealer as was that of Sears, Roebuck & Co. 

Therefore, as a result of the unjust discriminatory advantage given 
Sears, Roebuck & Co. by Goodyear, Sears, Roebuck & Co. has a much 
l~rger gross margin for profit upon which to operate in the sale of 
tires than the ordinary Goodyear service station dealers and sub­
dealers enjoy, and this price discrimination has been and is a direct 
and substantial causative factor in the competitive situation in the 
~etail tire industry hereinbefore described. Only the Goodyear serv­
Ice station dealers in a strong financial position and those who receive 
the larger "key dealer" discounts and bonuses have been and are able 
to successfully withstand the kind of competition Sears, Roebuck & 
Co. was able to give them by reason of the aforesaid discriminatory 
buying advantage resulting from this price discrimination. The 
number of independent Goodyear service station tire dealers is de­
creasing each year and said dealers are being replaced by subdealers 
and Goodyear-owned retail tire stores, chain stores of mass distribu­
tors and gasoline stations. It is clear that such price discrimination 
Places in Sears, Roebuck & Co.'s hands the power to continue, abate, 
or resume such destructive control of the tire market at will, subject 
only to its own discretion. 

SEc. 22.-Eifect of the discrimination on competing manufacturers 
and wholesale distributors of tires. 

As hereinbefore set out, the severe and destructive competition 
furnished by Sears, Roebuck & Co. resulting from the discriminatory 
low price at which it bought tires from respondent, was the prin­
cipal factor in bringing about price declines in the retail tire market 
and in increasing the severity of the competition between respondent 
a.nd its smaller competing manufacturers to the point where competi­
tion was destroyed, forcing thousands of independent retail dealers 
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out of the tire business, and in turn forcing out of business a sub­
stantial number of small competing manufacturers. 

In 1926 there were doing business in the United States 104 pneu­
matic tire and tube manufacturers who sold their output principally 
through independent retail tire dealers, although some of them were 
selling their tires and tubes to mass distributors. The destructive 
competition furnished by Sears, Roebuck & Co. was an important· 
causative factor in bringing about the reduction of the number of tire 
and tube manufacturers in the United States from 104 in 1926 to 32 
in 1933. 

Thirteen representatives and officials of eleven independent manu­
facturers testified with respect to the effect of the competition fur­
nished by Sears, Roebuck & Co. resulting from the discriminatory 
prices at which Sears, Roebuck & Co. bought tires from respondent. 
These representatives of manufacturers were unanimous in their tes­
timony that practically all of the retail price declines in the tire indus­
try were brought about by Sears, Roebuck & Co. While they admitted 
that the steady decline in rubber prices, the large capacity of the 
manufacturers and the diminishing quantity of available business had 
something to do with the decline of the price of tires, they insisted 
that, without Sears, Roebuck & Co. making nation-wide cuts and 
initiating price declines followed by the other mail order and mass 
distributors, conditions would not have been as bad as they were. 
They were also unanimous in their testimony that beginning in March 
1926, when SeaN> Roebuck & Co. began to make substantial reductions 
in the retail prhles of its tires to the public, the industry had to follow, 
and that the price cuts, made particularly in the year 1926, were not 
justified by changed or lowered costs of raw materials; that Sears, 
Roebuck & Co. dictates the prices of tires for all markets and that the 
Sears, Roebuck & Co. price has been the pattern for the industry for 
many years. 

The smaller independent manufacturers were forced to meet the 
Sears, Roebuck & Co. competition by cutting the price on their best 
line of tires. Those manufacturers had a natural advantage over 
large competitors when the price of the raw materials was on a down­
ward trend. But since August 1933, the prices of rubber and cotton 
have been increasing and the small manufacturers are now at a dis­
advantage because the large competitors, such as respondent, are able 
to have and maintain a much larger stock of raw materials that had 
been purchased at low prices. The average small manufacturer 
usually has on hand only one or two months' supply of raw materials, 
due to his financial limitations. On the other hand, respondent, due 
to its financial position, has been able to maintain a rubber position so 
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that it keeps an inventory of rubber which, at the time testimony 
Was taken, would last about eighteen months. In December 1932, 
respondent had on hand or under contract 219,782,340 pounds of 
rubber, which was inventoried at approximately 3¢ per pound. The 
current market price of rubber, at the time testimony was taken, was 
approximately 11¢ per pound. 

It is determined that the weight of the testimony in the record is 
to the effect that competitive price wars in 1929, 1930, 1931 and 1932 
Were initiated either by Sears, Roebuck & Co. or by competing manu­
facturers, such as Firestone, through the announcement of low prices 
on second line tires to enable dealer customers to cope with Sears, 
Roebuck & Co.'s competition, and that it then became and was often 
necessary for independent manufacturers to rebate substantial 
arnounts to dealers so that the dealers would not lose money because 
of Sears, Roebuck & Co.'s price competition. In the latest price war, 
begun in the fall of 1933 and continued through the early months of 
1934, respondent allowed its dealer customers extra allowances as 
lnuch as 12lh% because of Sears, Roebuck & Co.'s competition. 

It is also determined from the testimony that many independent 
manufacturers were forced to bring out unprofitabb second and third 
line tires upon the demands of their dealers for tires which they could 
sell at a price to meet the low prices of Sears, Roebuck & Co. on their 
Goodyear-manufactured tires of high quality; that at first the inde­
Pendent manufacturers ignored protests received from their dealer 
customers against Sears, Roebuck & Co.'s competition, but as time 
Went on, they were forced to recognize the competition and to do 
sornething to assist the dealers in meeting that competition and the 
offering of the second and third line tires was one of the methods 
used. 

Substantial testimony further shows that sales volumes of com­
peting manufacturers declined because substantial numbers of their 
dealers were forced out of business due to competitive conditions 
created by Sears, Roebuck & Co.'s destructive prie~:s on high quality 
tires which they had purchased from respondent at discriminatory 
Prices, particularly during the years 1928 and 1931; that while in the 
?Iore recent years these independent manufacturers were able in some 
Instances to increase the volume of their business, they suffered 
financial losses in doing so. Since the year 1926 11 substantial num­
ber of independent manufacturers in the United States have been 
forced out of business and the competition furnished by Sears, Roe­
huck & Co. subsequent to March 1926 was an important causative 
factor producing that result. The larger competing manufacturers, 
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such as Firestone, were forced to assist retail dealers financially, and 
in many instances took over their businesses and established com­
pany-owned stores in their stead and conducted the same at a large 
financial loss in order to meet the competitive situation created by the 
low prices o£ Sears, Roebuck & Co. on the high f]_nality Goodyear­
manufactured tire. In this respondent was no exception. It was 
forced to do the same thing and to suffer substantial financial losses 
£or the same reason. 

Two o£ the larger competing manufacturers, U. H. Rubber Co. and 
the B. F. Goodrich Co., as a defensive measure, began to sell tires to 
other mass distributors, competitors o£ Sears, Roebuck & Co., includ­
ing Montgomery Ward & Co., in January 1931 by U.S. Rubber Co., 
and the Atlas Tire Co., in October 1930 by both U. S. Rubber Co. 
and B. F. Goodrich Co. 

~EC. 23.-Eifect of discrimination on respondent's business. 

In April 1926, shortly after respondent entered into its first tire 
contract with Sears, Roebuck & Co. its sales manager notified branch 
managers o£ the £act that respondent was selling tires to Sears, Roe­
buck & Co. and in defending such course o£ action pointed out that 
the transaction was 

one more move to definitely clinch for Goodyear the unquestioned 
leadership in the tire business. • • • While we produce and 
sell more tires than any other rubber company in the world, we 
must continue to grow and to develop new business if we are to 
hold this leadership. 

Further evidence of the purpose o£ the Sears, Roebuck & Co. ar­
rangement is found in the following letter from Mr. Litchfield to 
Gen. Wood, president o£ Sears, Roebuck & Co. at the time the second 
contract was signed in 1928 : 

I was very pleased to receive the signed contract delivered by 
Mr. Westrich, also your letter of appreciation on the relations 
between our two Companies during the past two years. 

This Is a contract of far-reaching Importance to both of us, and 
I believe has the elements of cooperation and partnership so that 
our Interests are mutual, In trying to build up a large and profitable 
tire business. 

I wish to assure you that I am personally very anxious that the 
friendly relations and cooperation continue and Increase, and I am 
sure that all of my Immediate associates here will do their utmost 
to make it successful. 

In August, 1930, Mr. P. "\V. Litchfield, president o£ the respondent, 
in writing to a Goodyear dealer in Minneapolis, Minn., who had 
complained o£ the price cutting activities of Sears, Roebuck & Co. 
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and the dwindling profits of Goodyear dealers in the face of such 
competition, pointed out that the Goodyear dealers had not been 
injured by mail-order competition generally and that Goodyear deal­
ers on Goodyear brands were getting a greater share of the total 
available business than ever before. 

If the mail-order houses have put the old-fashioned gyp dealer 
out of business, the dealer who in the old days was the worst 
competition, that is too bad for such dealers. 

Mr. Litchfield also pointed out in his letter that Goodyear dealers 
in Goodyear bra.nds had, during the past three years, gone ahead 
more rapidly than any other class of dealers and had made more 
profit than any other class of dealers. 

In March, 1931, Mr. R. S. ·wilson, vice president and sales man­
ager of the respondent, in a circular letter addressed to all salesmen, 
in care of branch managers, division managers and sales department 
managers, summarized at some length trade reasons for respondent's 
entering into the contract with Sears, Roebuck & Co. and the extent 
to which those reasons had been justified by the history of the ar­
rangement (Com. Ex. 655). In this letter it was alleged that when 
respondent went into the Sears, Roebuck & Co. deal it felt that there 
would be beneficial results to Goodyear dealers because (a) of better 
quality of Goodyear brand tires than any competitor, and (b) Good­
year tires would thus be easier to sell and hence more profitable to 
Goodyear dealers. 

Mr. "Wilson, in this letter, admitted that Sears, Roebuck & Co.'s 
tire sales had increased rapidly in the past five years, but insisted 
that the sales of Goodyear brand tires by Goodyear dealers had also 
increased rapidly in the past five years, and then stated: 

From whom did Goodyear dealers and Sears, Roebuck & Co. take 
this business, I am showing you on next page, in chart form, a 
division of the renewal tire market in 1925 and again in 1030. 

The chart referred to is set forth on the following page. 
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It was then explained by Mr. Wilson, in this letter to the sales­
men and branch managers, that among other things it could be 
noted from the foregoing chart that the four largest manufacturers 
in the industry, including the respondent herein, had increased 
their percentage of total renewal sales of tires from 36.8% in 1925 
to 49.6% in 1930, and that the percentage of renewal sales of tires 
of the smaller manufacturers had declined from 44.5% in 1925 to 
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29.2% in 1930, and that the percentage which had been sold by 
what Mr. Wilson termed the "fringe" or the very small manufac­
turers who usually sold to the so-called "gyp" dealers, had declined 
from 10.4% in 1925 to 4.5% in 1930, and that the mail-order sales 
had increased from 8.3% in 1925 to 15.7% in 1930. 

The conclusion drawn by Mr. 'Wilson from the foregoing chart 
and figures discloses the real purpose for the transactions involved 
in this proceeding. Mr. Wilson said: 

Note that the group containing the "fringe" manufacturers and 
their outlet, the gyps, have decreased in size almost exactly in pro­
portion as the mail-order chain store group have increased in size. 

Note likewise how the dealers of the "llig-4" group have grown. 
We state without the slightest fear of contradiction that Good­
year renewal sales on Goodyear brands alone to Goodyear dealers 
have grown more rapidly in the last five years in dealer sales 
than in any other of the "Big-4." 

It will be noted that on the left edge of that part of each of the 
foregoing comparative diagrams is a tab or mark. The.se marks 
are located to show the relative proportion of the "Big 4" business 
captured by Goodyear between 1925 and 1930, as shown by the testi­
mony and exhibits in the record, and show that not only has the 
dominant position of the "Big 4" substantially increased in this 
period, but that the dominant position of respondent has increased 
not only with respect to the entire renewal tire market but with 
respect to its relative position in the "Big 4" itself. 

From the foregoing it is determined that one of the effects of 
the said discrimination hereinbefore described, is a tendency to in­
crease the concentration of a large volume of pneumatic rubber tire. 
business in respondent and to drive from business small competing 
manufacturers as well as the retail independent dealers and to sub­
stitute therefor mass distributors such as mail order houses. At 
the time of making the tire contracts with Sears, Roebuck & Co., 
hereinbefore described, the officials of respondent had this effect in 
mind. 

During the period of time from 1926 to 1930, no other tire manu­
facturer showed as great an increase in volume of sales, in pro­
portion to the total industry renewal sales, as respondent. Re­
spondent's tire sales to dealers alone, in 1926, were 5,166,987 units, 
or 13.18% of the total industry renewal sales, which amounted to 
39,199,527 units. Its sales to special brand customers (except Sears, 
Roebuck & Co.) during that year, were 422,168 units, and its sales 
to company-owned stores were 54,498 units, or total renewal sales 
(except Sears, Roebuck & Co.) of 5,643,653 units, which amount was 
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14.40% of the total industry renewal sales of that year. Respond­
ent's sales to Sears, Roebuck & Co. that year were 747,116 units, or 
1.91% of the total industry renewal sales. The total Goodyear re­
newal sales in 1926, including Sears, Roebuck & Co. amounted to 
6,390,769 units, which was 16.31% of the total industry renewal 
sales. 

During 1927 respondent's sales to its dealers increased to 6,172,830 
units, which was 13.16% of the total industry renewal sales, which 
amounted to 46,888,211 units. Its sales to private branch customers 
(except Sears, Roebuck & Co.) amounted to 530,122 units, while its 
!'\ales to company-owned stores were 92,357 units. Its total renewal 
sales to all customers, except Sears, Roebuck & Co., amounted to 
6,795,009 units, or 14.49% of the total industry renewal sales for 
that year. Respondent's sales to Sears, Roebuck & Co. during that 
year increased to 1,635,068 units, or 3.49% of the total industry 
renewal sales. Respondent's total renewal sales during that year, in­
cluding sales to Sears, Roebuck & Co., amounted to 8,430,377 units: 
or 17.98% of the total industry renewal sales. 

During 1928 respondent's sales to its dealers increased to 7,519,541 
units; or 14.38% of the total industry renewal sales during that year, 
which amounted to 52,302,912 units (the highest in the history of the 
indus try). Its sales to special brand customers (except Sears, Roe­
buck & Co.) amounted to 511,814 units, and sales to its company­
owned stores, during that year, were 150,844 units. Its total re­
newal sales (except Sears, Roebuck & Co.) amounted to 8,182,199 
units, or 15.64:% of the total industry renewal sales. Respondent's 
sales to Sears, Roebuck & Co. during that year increased to 3,345,492 
units, or 6.40% of the total industry renewal sales. Respondent's 
total renewal sales, including Sears, Roebuck & Co., during that year, 
amounted to 11,527,691 units, or 22.04% of the total industry renewal 
sales during that year. 

In 1929 respondent's sales to its dealers increased to 7,798,939 units, 
or 17.15% of the total industry renewal sales, which had declined to 
45,471,495 units. Its sales to private brand customers (except Sears, 
Roebuck & Co.) amounted to 532,779 units and its sales to company~ 
owned stores amounted to 367,800 units. The total renewal sales of 
respondent during that year to all its customers (except Sears, Roe~ 
buck & Co.) amounted to 8,699,518 units, or 19.13% of the total in~ 
dustry renewal sales. Respondent's sales to Sears, Roebuck & Co. 
during that year increased to 4,225,666 units, or 9.29% of the total 
industry renewal sales during that year. Respondent's renewal sales 
to all its renewal customers, including Sears, Roebuck & Co., amounted 
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to 12,925,184 units, or 28.42% of the total industry renewal sale!:' 
during that year. 

In 1930 respondent's sales to its dealers declined to 7,140,824 units, 
or 19.18% of the total industry renewal sales, which had that year 
declined further to 31,482,544 units. Its sales during that year to 
private brand customers (except Sears, Roebuck & Co.) declined to 
308,390 units, and sales to company-owned stores increased to 643,170 
units. Respondent's total sales of tires to all of its renewal customers 
(except Sears, Roebuck & Co.) during that year amounted to 8,092,384 
nnits, or 21.74% of the total industry renewal sales. Respondent's 
sales to Sears, Roebuck & Co. during that year declined to 3,109,403 
units, or 8.35% of the total industry renewal sales. Respondent's total 
sales of tires to all its renewal customers, including Sears, Roebuck 
& Co., during that year amounted to 11,201,787 units, or 30.0V% 
of the total industry renewal sales. 

The Firestone Tire & Rubber Co. is generally considered the sec­
ond largest manufacturer in the tire industry and is, therefore, re­
spondent's principal competitor. During the year 1926, Firestone's 
sales to independent dealers amounted to 4,863,107 units, or 12.14% 
of the total industry renewal sales. Its only other renewal sales were 
to company-owned stores, which amounted to 4,467 units, or 0.01% 
of the total industry renewal sales. Firestone's total renewal sales 
during that year amounted to 4,867,574 units, or 12.42% of the total 
industry renewal sales. 

During 1927 the Firestone Co. sold to independent dealers, 6,309,194 
units, or 13.46% of the total industry renewal sales. Its sales to 
company-owned stores during that year amounted to 67,698 units, or 
0.14% of the total industry renewal sales. Firestone's total renewal 
sales during that year amounted to 6,376,892 units, or 13.60% of the 
total industry renewal sales. 

During 1928 Firestone's sales to independent dealers showed a 
slight increase to 6,424,163 units, or 12.28% of the total industry 
renewal sales. Its sales to company-owned stores during that year 
increased to 198,502 units, or 0.38% of the total industry renewal 
5ales. Firestone's total renewal tire sales during that year amounted 
to 6,622,6()5 units, or 12.66% of the total industry renewal sales. 

During 1929 Firestone's sales to independent dealers declined sub­
stantially to 4,730,165 units, or 10.40% of the total industry renewal 
sales. Its sales to company-owned stores increased very substantially 
to 1,119,104 units, or 2.46% of the total industry renewal sales. Fire­
stone's total renewal tire sales during that year declined to 5,948,269 
units, or 12.86% of the total industry renewal sales. 
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During 1930 Firestone's sales to independent dealers declined fur­
ther to 3,828,835 units, or 10.28% of the total industry renewal sales. 
Its sales to company-owned stores showed a slight increase to 1,-
347,449 units, or 3.62% of the total industry renewal sales. Fire­
stone's total renewal tire sales during that year amounted to 5,176,284 
units, or 13.90% of the total industry renewal sales. 

Other leading competitors of the respondent which made up the 
"Big-4", hereinbefore referred to, were the Goodrich Tire & Rubber 
Co. and the U. S. Rubber Co. In 1926 the Goodrich total renewal 
sales to independent dealers amounted to 3,885,631 units, or 9.91% of 
the total industry renewal sales. The total renewal sales to inde­
pendent dealers by the U. S. Rubber Co. amounted to 2,735,484 units, 
or 6.98% of the total industry renewal sales. Its sales to company­
owned stores during that year amounted to 42,828 units, or 0.11% 
of the total industry renewal sales. The total renewal tire sales of 
the U. S. Rubber Co. during that year amounted to 2,778,312 units, 
or 7.09% of the total industry renewal sales. 

In 1929 the Goodrich renewal tire sales to dealers amounted to 
4,585,406 units, or 10.08% of the total industry renewal sales. Its 
sales to company-owned stores amounted to 299,483 units, or 0.66lfo 
of the total industry renewal sales. Its total renewal tire sales dur­
ing that year amounted to 4,884,889, or 10.74% of the total industry 
renewal sales. The total renewal tire sales of the U. S. Rubber Co. 
to its dealers in 1929 amounted to 2,887,749 units, or 6.35% of the 
total industry renewal sales. Its sales to company-owned stores 
amounted to 115,000 units, or 0.25% of the total industry renewal 
sales. Its total renewal tire sales amounted to 3,002,749 units, or 
6.60% of the total industry renewal sales. 

During 1930, the Goodrich renewal tire sales to independent dealers 
declined to 4,104,742 units, or 11.02% of the total industry renewal 
sales. Its sales to company-owned stores amounted to 479,568 units, 
or 1.29% of the total industry renewal sales. The total renewal tire 
sales of the Goodrich Co. during that year amounted to 4,584,310 
units, or 12.31% of the total industry renewal sales. The U. S. Rub­
ber Co.'s renewal tire sales to its dealers during 1930 declined to 
2,498,119 units, or 6.71% of the total industry renewal sales. Its 
sales to company-owned stores during that year amounted to 140,000 
units, or 0.38% of the total industry renewal sales. The total re­
newal tire sales for the U. S. Rubber Co., during 1930, amounted to 
2,638,119 units, or 7.09% of the total industry renewal sales (same as 
1926). 

During the depression years subsequent to 1930, which was the 
first full year of the depression, competitors of the respondent, both 
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the small and large manufacturers, took steps to protect themselves 
from the competition of Sears, Roebuck & Co., as hereinbefore indi­
cated. In the competitive warfare which followed, and which existed 
during the period of the depression, the relative proportion of the 
total industry renewal sales controlled by respondent, declined from 
a peak of 30.09% in 1930 to 25.56% in 1932, of the total industry 
renewal sales. The Firestone Company, through the increase in its 
volume of sales to its company-owned stores, increased its relative 
position in the industry from 13.90% in 1930 to 15.07% in 1932. The 
Goodrich Co., on its dealer and company-owned store business showed 
a decline from 12.31% in 1930 to 9.56% in 1932. During the year 
1932, however, it sold 639,323 units to the Standard Oil Co. sub­
sidiary, hereinbefore mentioned, which increased its sales by 1.92% 
of the total industry renewal sales, or a grand total of 11.48% of the 
total industry renewal sales. 

The renewal sales of the U. S. Rubber Co. to its dealers and com­
pany-owned stores, in proportion to the total industry renewal sales, 
increased from 7.09% in 1930 to 7.33% in 1932. In addition the U.S. 
Ruober Co. sold tires to Montgomery 'Vard & Co. and also to the 
subsidiary of the Standard Oil Co., which increased its relative per­
centage in the industry during 1932 approximately 7%, so that its 
total percentage of industry renewal sales during 1932 amounted to 
about 14%. 

During the year 1933, as hereinbefore indicated, Sears, Roebuck & 
Co., due to pressure brought to bear upon it by the industry, nar­
rowed the margin between tho price at which it sold its tires and the 
industry price on tires of comparable quality, to approximately 10%, 
instead of 20% to 25% as had been observed in former years. This, 
together with increased competitive efforts on the part of independent 
dealers to secure the volume of business previously lost to Sears, 
Roebuck & Co., resulted in a substantial decline in the total tire sales 
of Sears, Roebuck & Co. Its total sales during that year amounted 
to approximately 1,800,000 units, or 5.5% of the total industry re­
newal sales. Of this amount approximately 1,170,000 units were pur­
chased from respondent, the balance having been bought from a 
small manufacturer with the permission of the respondent. Re­
spondent's sales to its dealers declined sharply to 4,336,577 units or 
13.05% of the total industry renewal sales. Its sales to company­
owned stores also declined slightly to 1,063,873 units and its sales to 
special brand customers, other than Sears, Roebuck & Co., amounted 
to 357,578 units. Respondent's total renewal sales, including Sears, 
Roebuck & Co., during that year amounted to 6,928,903 units, or 
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20.84% of the total industry renewal sales, or an increase in percent­
age over 1926 of 6.44%. 

During 1933 the renewal tire sales of the Firestone Co. to its deal­
ers declined further to 3,214,995 units, or 9.67% of the total industry 
renewal sales. Its sales to company-owned stores during that year' 
declined further to 1,140,082 units, or 3.43% of the total industry re­
newal sales. The total renewal tire sales of the Firestone Co. to all 
classes of customers in 1933 amounted to 4,355,077 units, or 13.10% 
of the total industry renewal sales, or a gain of 0.68% over its total 
renewal sales for 1926. 

The Goodrich Tire & Rubber Co.'s sales to dealers in 1933 amounted 
to 2,826,211 units, or 8.50% of the total industry renewal sales. Its 
tire sales to company-owned stores declined to 492,494 units, or 1.48% 
of the total industry renewal sales. Its total sales to dealers and 
company-owned stores amounted to 3,318,705 units, or 9.98% of the 
total industry renewal sales, or an increase of 0.07% over 1926. Dur­
ing that year it sold to the subsidiary of the Standard Oil Co. 870,708 
units, or 2.62% of the total industry renewal sales. The total re­
newal tire sales of the Goodrich Company to all classes of customers 
in 1933 amounted to 4,18!:>,413 units, or 12.60% of the total industry 
renewal sales, or a gain for the Goodrich Co. of 2.69% of the total 
industry renewal sales during the entire period from 1926 to 1933. 

The renewal tire sales of the U. S. Rubber Co. to its dealers in 
1933, amounted to 2,395,650 units, or 7.20% of the total industry 
renewal sales. Sales to its company-owned stores amounted to 
125,000 units or 0.38% of the total industry renewal sales. The total 
renewal tire sales of the U. S. Rubber Co. to dealers and company­
owned stores amounted to 2,520,650 units, or 7.58% of the total 
industry renewal sales. This company, however, sold approximately 
2,200,000 tires to Montgomery 'Vard & Co. and the said subsidiary 
of the Standard Oil Co., which increased its percentage of the total 
industry renewal sales to approximately 14.5%, or an increase of 
approximately 7% over the year 1926. 

The finding is therefore made that in the year 1933, the total 
renewal sales of the "Big 4" manufacturers was approximately 60% 
of the total industry renewal sales as compared with approximately 
40% percent in 1926 and 50% in 1930; and that respondent, by virtu<' 
of the volume of sales of tires to Scars, Roebuck & Co. has increased 
its percentage of the total industry renewal sales from 13% in 1926 
to 20% in 1933 and thus has increased its dominant position in the 
tire industry, in large part at least due to the sale of tires to Sears, 
Roebuck & Co. at discriminatory prices. 
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SEc. 24.-Summary. 
The following is a brief summary of the foregoing findings: 
1. Respondent, an Ohio corporation with principal office and place 

of business and principal manufacturing plants at Akron, Ohio, is 
the largest manufacturer and distributor of pneumatic rubber tires 
in the United States. 

2. Respondent, since about 1914, has distributed the great bulk of 
its pneumatic rubber tires sold for resale in the several States of the 
United States through approximately 25,000 local retail dealers. 

3. Sears, Roebuck & Co. is a New York corporation with its prin­
cipal office located in the city of Chicago, State of Illinois, engaged 
in the distribution of general merchandise products, including pneu­
matic ruboer tires and tubes, by mail order and through chain stores 
to the consuming public, and is reputed to be the largest mail order 
house and chain store operator in the United States. 

4. On March 8, 1926, respondent and Sears, Roebuck & Co. entered 
into a contract by which respondent agreed to manufacture and to 
sell, and Sears, Roebuck & Co. agreed to purchase upon a basis of cost 
plus 6% (afterward 61f2%) the requirements of Sears, Roebuck & Co. 
for a supply of the pneumatic rubber tires which it sold at retail. 
This contract with minor modifications was renewed May 17, 1928, 
and again October 5, 1931, and under the terms of the last renewal 
will remain in force at least until December 31, 1942. 

5. On October 5, 1931, the date that the last tire contract was 
entered into, a secret agreement was made between respondent and 
Sears, Roebuck & Co. by which respondent assigned to Sears, Roe­
buck & Co. 18,000 shares of Goodyear common capital stock and gave 
to Sears, Roebuck & Co. $800,000 in cash to be used in the purchase 
of 32,000 more shares of Goodyear common capital stock as ·a consid­
eration for the signing of the third tire contract without opening it 
to competition. 

6. Under these several tire contracts, respondent has in fact, with 
minor exceptions, manufactured and sold to Sears, Roebuck & Co. its 
requirements of pneumatic rubber tires which it sells at retail. 

7. Pursuant to the terms of these several tire contracts between 
respondent and Sears, Roebuck & Co., respondent has sold tires to 
Sears, Roebuck & Co. at prices substantially lower than it sold tires 
of comparable grade and quality to independent retail tire dealers. 
This difference in sales price has averaged, on four popular sizes of 
tire casings, from 32 to 40% in 1927; from 33 to 55% in 1928; from 
35 to 45% in 1929; from 36 to 46% in 1930; from 35 to 50% in 1931; 
from 38 to 48% in 1932; from 35 to 53% in 1933. The average gross 
discrimination on these four sizes for the entire period of time from 
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May 1926, to December 1931, was approximately 40%. On other 
sizes the gross discrimination over the entire period varied from 32% 
to 42%. 

8. The net average sales price discrimination remaining after de­
ductions had been made from the dealer prices for discounts and 
allowances and transportation, over the entire period, varied from 
29% to 40% on eight sizes of tires. The total aggregate net discrimi­
nation, after making such allowances, amounted to approximately 
$41,000,000, or approximately 26% of the aggregate net sales price to 
independent dealers on a volume of business. comparable to the 
volume sold to Sears, Roebuck & Co. 

9. Such discriminatory prices were not given to Sears, Roebuck 
& Co. On account of differences in quantity of the commodity 
sold, nor were they given to make only due allowance for differences 
in the cost of selling or transportation. Net price discrimination, 
dter making due allowance for selling and transportation costs, 
ranged from 11% to 22% on eight popular sizes of tires. 

10. Such discriminatory prices were not made to Sears, Roebuck & 
Co. in good faith to meet competition. No competitor of financial 
responsibility, able to meet Sears, Roebuck & Co.'s requirements as 
to quantity and quality of the tires, has ever solicited Sears, Roe­
buck & Co.'s tire business by offering tires of Goodyear quality to 
Sears, Roebuck & Co. at prices as low as Sears, Roebuck & Co. was 
paying respondent. 

11. Respondent concealed the prices and terms at which it was 
selling tires to Sears, Roebuck & Co. from its own sales organization 
and from the trade generally, and at no time did respondent offer 
to its own dealers prices on Goodyear brands of tires which were 
comparable to prices at which respondent was selling tires of equal 
or comparable quality to Sears, Roebuck & Co. 

12. None of Sears, Roebuck & Co.'s competitors has the advantages 
of similar low prices. Sears, Roebuck & Co. was and still is enabled 
by such discriminatory prices to undersell, at a profit to itself, all 
retail tire distributors, including retail dealers selling respondent's 
brands of tires and competing dealers selling tires of other manu­
facturers. 

13. Sears, Roebuck & Co. has in fact, persistently, systematically 
and substantially, undersold such dealers by pricing for the consumer 
market the tires which it had so purchased from the respondent at 
prices ranging from 20 to 25% lower than the prices placed upon 
tires of comparable grade and quality sold by other retail dealers in 
the market, except in the year 1933, when due to outside pressure 
Sears, Roebuck & Co. prices were only approximately 10% lower. 
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Sears, Roebuck & Co.'s volume of sales of tires increased more rapidly 
than that of any other retail distributor from 1926 to 1930, and it 
is still the largest retail distributor of tires in the United States. 

14. Sears, Roebuck & Co. usually led in price declines during the 
period covered by the contracts, that is, from 1926 through 1933, 
and with the low prices, aggressively pushed the sale of its tires 
by the use of numerous sales devices, such as excessive guarantees, 
free tube offers, and trade-in allowances. 

15. The competition which Sears, Roebuck & Co. thus brought 
into the retail tire market in the several States was a major factor 
in driving out of business a large number of retail tire dealers by 
reducing their volume of sales of tires or by curtailing of profits 
derived by such sales, or both. 

16. The Sears, Roebuck & Co. competition became destructive and 
was not such normal competition as would be of benefit to consumers, 
since Sears, Roebuck & Co. was able, through its discriminatory price 
advantages to practice such competition and to succeed in engrossing 
for itself abnormal profits, while curtailing the profits of its com­
petitors. 

17. Sears, Roebuck & Co. competition tended to and was in fact 
a major factor in curtailing the number of competitors who were 
independent tire dealers, and tended to and was a major factor in 
substituting for such independent retail tire dealers as were driven 
out of business, mass distributors and other large volume dealers. 

18. Such curtailing of a number of independent retail tire com­
petitors has in turn driven out of business numerous small tire manu­
facturers and has thus reduced the manufacture and sale of pneu­
matic rubber tires to a smaller and smaller number of independent 
manufacturers and dealers. 

19. Respondent, as a result of the increased volume of business it 
has obtained through the sale of tires to Sears, Roebuck & Co. and 
the reduction in the number of independent manufacturers and 
dealers, resulting from Sears, Roebuck & Co.'s competition, has sub­
stantially increased its percentage of the total industry renewal sales 
since the year 1926, and has increased its dominant position in the 
tire industry. 

CONCLUSIONS 

Said respondent, the largest rubber tire manufacturer in the world, 
has been and now is engaged in interstate commerce in the sale of 
tires (casings and tubes) to independent service station dealers and 
also wholesalers, chain retail stores and mail order houses in compe-
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tition with other manufacturers and wholesalers of tires in the 
United States. Tires are commodities within the meaning of the 
language of Section 2 of the Clayton Act. In the course and con· 
duct of its said business respondent has unlawfully discriminated in 
price in the sale of tires between its purchasers thereof, that is to say 
between Sears, Roebuck & Co., the largest mail order and chain 
store operator in the United States, and other purchasers of tires, 
competitors of Sears, Roebuck & Co., by allowing Sears, Roebuck & 
Co. a lower price than allowed other purchasers competitively en· 
gaged in said line of commerce and also by allowing said Sears, Roe· 
buck & Co. secret rebates and discounts in the form of cash and valu· 
able stock bonuses. These said price discriminations were concealed 
by said respondent from said other purchasers, and the said price 
discriminations hereinbefore described have the capacity and tend· 
ency to, and in fact do, substantially lessen competition in the sale 
and distribution of rubber tires (casings and tubes) for use on motor 
trucks and passenger automobiles between respondent and other 
manufacturers and wholesale distributors of said products and be­
tween the said Sears, Roebuck & Co. and other retail tire dealers 
engaged in the sale and distribution of rubber tires (casings and 
tubes) in competition with said Sears, Roebuck & Co., including 
retail tire dealers engaged in the sale and distribution of Goodyear 
branded tires. Said discriminations also have the tendency and 
capacity to create a monopoly in said respondent in the sale and 
distribution of rubber tires (casings and tubes) for use on motor 
trucks and passenger automobiles to wholesale and retail tire dealers 
now owned or controlled by said respondent, located throughout the 
several States of the United States. Said discriminations also tend 
to create a monopoly in the respondent and said Sears, Roebuck & 
Co. in the retail distribution and sale to the public of rubber tires 
(casings and tubes) for use on motor trucks and passenger automo· 
biles throughout the several States of the United States. Said dis· 
criminations in price were not made on account of the differences in 
grade, quality or quantity of the commodity sold, nor did said dis· 
criminations make only due allowance for differences in the cost of 
selling or transportation of said tires, nor were said discrimination" 
made in good faith to meet competition. 

The cost of selling large annual quantities to Sears, Roebuck & Co. 
is less than the cost of selling small individual shipment quantities 
to independent tire dealers, and a lower price to Sears, Roebuck & 
Co. is justified, but only to the extent that its large annual purchases 
are economically justified, that is, to the extent that Goodyear's large 
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sales to Sears, Roebuck & Co. are less expensive to make than its 
smaller sales to independent tire dealers. 

The Commission does not consider a difference in price to be on 
account of quantity unless it is based on a difference in cost, and 
where based on a difference in cost, such difference in price is rea­
sonably related to, and approximately no more than, the difference in 
cost, otherwise. the discrimination will create unjust preference and 
unfair competitive conditions. The evidence in this case does not 
show that the amount of the discrimination is made in favor of large 
sales to Sears, Roebuck & Co. and against small ones to the independ­
ent dealer on account of savings or economies to the seller, taking 
into account all relevant factors going to make up price on account 
of quantity. The difference in price shown in this case far exceeds 
any demonstrated difference in savings and bears no reasonable rela­
tion to the differences in cost. 

The practice of giving large and powerful purchasers a dispro­
portionately large discount is not justified. Such a discrimination, 
when made merely on account of size, tends toward monopoly and 
the suppression of competition. If the quantity proviso be inter­
preted to mean that a manufacturer can discriminate with respect 
to quantity sales to any extent he desires, the section would be ren­
dered meaningless and ineffective. It is clear that the quantity pro­
-v-iso can only have been intended to preserve to the large buyer the 
inherent economies of large purchases and does not give a manu­
facturer a license to grant him a favored price without restraint. 
Quantity discounts are exempt because such a discount involves some 
economic utility that should be preserved. The meaning of the 
quantity exception, therefore, is not that a difference in quantity 
permits price discrimination without limit or restraint, but merely 
that a difference in the quantity of the commodity sold must be given 
reasonable weight in determining whether the discriminatory price 
is warranted. 

In arriving at a price on account of quantity sold, some standard 
of comparison is necessary. It is the relation between price and 
quantity. Factors that go to make up price because of quantity are 
to be taken into account and given reasonable weight in determining 
Whether a price discrimination is legal or illegal. Quantity sales 
are cheaper than small ones and to this extent they are economically 
justifiable. A quantity discount based on the amotmt of annual 
sales is a price discrimination contrary to Section 2 of the Clayton 
Act unless it can be shown that it represents and fairly approxi­
rn.ates lower costs. On the one hand, remote and unsubstantial dif. 
ferences in cost may be disregarded, and on the other hand, a dis-
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count is not to be condemned merely because it does not mathe­
matically accord with cost differences. The problem is a practical 
one and must depend on the effect and intent of the scheme as a 
whole. The principle back of Section 2 of the Clayton Act is one 
of equality to purchasers and in order to maintain this principle of 
equality it is necessary that the difference in price be reasonably 
related to the difference in cost and not a covert means of favoritism. 
If it were left to a manufacturer to make the price solely on account 
of quantity, he could easily make a discount by reason of quantity so 
high as to be practically open to the largest dealers only. A manu­
facturer, if allowed to do so, might in this manner hand over the 
whole trade in his line of commerce to a few or a single dealer, or 
he might at will make the discount equal to or greater than the 
ordinary profit in the trade, and competition by those who could 
not get the discount would obviously be out of the question. 

A manufacturer, under the Clayton Act, is under a duty to com­
ply with the law, and he may not make his bargains according to 
his own interest by discriminating as he pleases, however honest 
and however justifiable such course might be from the standpoint 
of commercial principles. Large industrial companies, through price 
discrimination, can control competitive business conditions among 
their customers to the extent of enriching some and ruining others. 
Under the Clayton Act, a manufacturer has no right to put dealers 
to any such destructive disadvantage by any unjustified discrimina­
tion. While a manufacturer has an interest in making attractive 
offers, in order to secure as much business as possible, it is, however, 
an interest which can only be consulted and acted upon in subordina­
tion to law. When one discriminates in price between competitors he 
reduces the price to one or some of them. Competition limits the 
selling price. When a competitor is given a lower price it follows 
that his profit has been increased by just the amount of the reduc­
tion. It equally follows that every competitor has been put to a 
disadvantage in just that sum. 

It is not contemplated by the statute that a discriminatory price 
made on account of quantity may be a secret price, but the statute con­
templates a price open to all of the seller's customers who may desire 
to purchase a similar quantity at like prices on like terms. 

A lower price to Sears, Roebuck & Co. for large quantities pur­
chased, not justified by differences in cost, cannot be justified on the 
ground that such lower price was made in good faith to meet compe­
tition or because respondent deems such a price necessary to keep the 
business from going to a manufacturer competitor. The proviso in 
the act permitting discrimination made in good faith to meet compe-
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titian is available to the respondent only if its manufacturer competi­
tors have already made an equally low and discriminating price to 
Sears, Roebuck & Co. 

If a powerful concern starts a campaign of price cutting in a par­
ticular community and to particular customers in violation of the 
Clayton Act, a competitor does not violate the act by meeting this 
competition by a corresponding discrimination. It is a discrimination 
in good faith for defensive purposes that is sanctioned, not offensive 
discrimination. 

The Commission considers the correct theory of the law to be that, 
in addition to the statutory cause of action for treble damages against 
an offensive price discriminator and in addition to the right to apply 
to the Federal Trade Commission for a cease and desist order, there 
is an immediate right of self defense; but that it is available only if 
the discrimination started with the competitor and it must be exer­
cised in good faith. A manufacturer may justify a discriminatory 
low price to a large purchaser on the ground of meeting competition 
only if his competitor has previously made an equally low and dis­
criminating price to that purchaser. Any other interpretation would 
nullify the effectiveness of the whole section. 

In the phrase in the statute, "Where the effect of such discrimina­
tion may be to substantially lessen competition", the words "where the 
effect may be" are obviously used merely to indicate that it is tendency 
and probable effect rather than the actual results that are important. 
It follows that the words "substantially lessen competition" are not 
to be taken in a purely quantitative or arithmetical sense. It is not 
necessary, nor is it sufficient, to find that difference in price (or any 
other unfair acts for that matter) will result in, say 5% or 10% less 
competition than there was before. Such an interpretation would 
make the law entirely unworkable, for compe~ition is not a thing that 
can be measured with a yardstick. It would, moreover, be inconsist­
ent with the intent of Congress as expressed in the law, the purpose of 
which is to insure fair and honest competition based on efficiency. 
The words "may be" indicate neither bare possibility, nor certainty, 
but probability, to be deduced from the intent or inherent character 
of the acts themselves. The words must be construed together with 
the whole section, and they must be taken, all together, to indicate 
generically the distinction between fair and unfair competition. The 
law is designed to prevent lessening of competition by unfair acts. 
As long as fair methods are followed, competitive conditions will 
prevail; unfair methods always tend to monopoly. 

In this case there is a price discrimination in favor of &ars, Roe­
buck & Co., which gives it an unfair competitive advantage, thereby 



332 FEDERAL TRADE COMMISSION DECISIONS 

Order 22F.T.C. 

producing an unjust competitive situation as between it and inde­
pendent tire dealers. The discrimination is not grounded on efficiency 
and cost. It is the opinion of the Commission that no justification 
exists for this discrimination or method of competition. 

With respect to the qualification that price discrimination is for· 
bidden only insofar as its effect may be to substantially lessen com· 
petition or tend to create a monopoly in any line of commerce, the 
Commission considers this to mean merely that the discrimination 
must have the effect of imposing an unlawful restraint on competition, 
as distinguished from normal competitive methods. 

In considering the question of price discrimination, it is important 
to bear in mind the underlying theory of Section 2 of the Clayton Act. 
That theory is that monopoly on the whole is an unnatural product, 
the result of unwholesome competitive methods; and that it will not 
ordinarily result where the methods of competition are fair. Hence, 
to prohibit price discrimination-unfair methods of competition-is 
to prohibit the methods which foster monopoly. 

Price discriminations are specifically condemned by the act because 
the Congress deems them to be unfair and injurious. They are con­
demned, it is true, only "where the effect may be to substantially lessen 
competition or tend to create a monopoly", but this simply means that 
the discrimination must be of a type which experience has demon­
strated to be unfair. The hypothesis which underlies Section 2 of the 
Clayton Act is that price discriminations not justified on the basis of 
cost and efficiency create unfair competitive conditions, and that 
unfair competitive methods of themselves tend toward monopoly. 

The price discrimination to Sears, Roebuck & Co. was not justified 
on account of differences in the grade, quality or quantity of the com· 
modity sold, or by difference in the cost of selling or transportation, 
or by good faith to meet competition, and it had the effect of substan· 
tially lessening competition and tending to create a monopoly. 

The Commission, therefore, finds that the said discriminations were 
and are in violation of Section 2 of said Clayton Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis· 
sion upon the complaint and amended complaint of the Commission, 
the answers of the respondent thereto, testimony and evidence taken 
before John W. Bennett, examiner of the Commission, theretofore 
duly designated by it, in support of the charges of said complaints 
and in opposition thereto, briefs filed herein and oral argument by 
Everett F. Haycraft and PGad B. Morehouse, counsel for the Com· 
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mission, and by Edward B. Burling and Grover Higgins, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved October 15, 1914, entitled 
"An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes" (38 Stat. 730). 

It is ordered, That the respondent, The Goodyear Tire & Rubber 
Co., and its subsidiaries and their officers, agents, representatives, 
servants and employees, in connection with the sale of automobile 
and truck tires (casings and tubes) sold in interstate commerce, for 
resale within the United States or any territory thereof, or the Dis­
trict of Columbia, cease and desist from: 

(1) Discriminating in price, either directly or indirectly, between 
Sears, Roebuck & Co. and respondent's retail dealer customers, or 
any of them, by selling said tires to said Sears, Roebuck & Co. at net 
realized prices which are lower than net realized prices at which said 
respondent or any of its subsidiaries, sells the same sizes of tires of 
comparable grade and quality to independent tire dealers, or other 
purchasers. In arriving at said net realized prices, respondent shall 
take into account and make due allowance and only due allowance 
for differences in the cost of transportation and selling tires to inde­
pendent tire dealers on the one hand and Sears, Roebuck & Co. on the 
other. 

(2) Discriminating in price, either directly or indirectly, between 
Sears, Roebuck & Co. and independent retail dealers, by selling said 
tires to said Sears, Roebuck & Co. at an aggregate price computed 
and based upon the cost of said tires plus a fixed ratio of profit, 
which said price is less, in the aggregate, than a price currently com­
puted or based upon a cost, computed in accordance with the account­
ing principles and procedures then maintained by respondent, and 
including all items of costs and expenses then being incurred in the 
manufacture, sale and distribution of tires to all other purchasers of 
tires from said respondent engaged in the resale thereof, except 
advertising and selling expenses incurred in the sale of Goodyear 
brands, and with a profit factor which would be sufficient to return 
to said respondent thereon a ratio of net profit to cost of goods sold 
approximately equivalent to the ratio of net profit to cost of goods 
sold, realized from the sale of tires to said other purchasers: Provided, 
however, That in complying with this section of this order respondent 
shall not be prevented from following the method now employed in 
billing Sears, Roebuck & Co. periodically at estimated prices for all 
tires shipped to Sears, Roebuck & Co. during such period and collect­
ing the amount of said billing from Sears, Roebuck & Co. at times 
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agTeed upon between respondent and Sears, Roebuck & Co. and 
furnishing Sears, Roebuck & Co. at convenient times, agreed upon 
between respondent and Sears, Roebuck & Co., an estimate of the 
prices at which said tires will be billed to Sears, Roebuck & Co., and 
making recalculations or redeterminations of said prices at which 
said tires have been billed to Sears, Roebuck & Co., giving effect to 
the factors and bases entering into said prices, and in the event pay­
ments made by or due from Sears, Roebuck & Co. to respondent on 
account of the purchase price of the product delivered during the 
respective periods, exceeds the aggregate amount to which respondent 
would be entitled upon the basis of said recalculated or redetermined 
prices, respondent shall not be prevented from following the present 
method of paying to Sears, Roebuck & Co. such excess amount; and 
provided that in the event the payments made by or due from Sears, 
Roebuck & Co. to respondent on account of the purchase price of the 
product delivered during the said respective periods were less than 
the aggregate amount to which respondent would be entitled on the 
basis of said recalculated or redetermined prices, then respondent 
shall not be prevented from requiring Sears, Roebuck & Co. to repay 
to the respondent the amount shown to be due respondent, in order 
to comply with the provisions of this order. 

Provided, further, That nothing herein shall restrict the respond· 
ent's liberty to remove the discrimination either by increasing its 
price to Sears, Roebuck & Co., or by lowering its price to its other 
customers. 

It is further ordered, That said respondent shall, within 30 days 
from notice hereof, file with this Commission a report in writing 
stating in detail the manner ih which this order will be complied with 
and conformed to. 
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IN THE MA'ITER OF 

MILTON TOCH TRADING AS UNIVERSAL INK CO:MPANY 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. IS OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2715. Complaint, Feb. 7, 1936-Decislon, Mar. 7, 1936 

Where an individual engaged for some two years 1n the sale of liquid and 
powdered ink-

Represented through letters, labels, circulars and otherwise that he was es­
tablished in business in 1895 and was the manufacturer of the ink sold 
and distributed by him under his trade name, notwithstanding fact his 
business was not established until 1934 and he did not make said products, 
or own, operate or control any plant or factory which made the same; 

With capacity and tendency to mislead and deceive purchasers of his said 
product into the belief that 1n buying from him they were dealing with a 
manufacturer of established business standing and thereby saving middle­
man's profit, and to confuse, mislead and deceive a substantial number of 
the public in respect of his business history and status as aforesai(!, and into 
purchasing his products in such erroneous belief, and with effect of divert­
ing trade to him from competitors who do not thus misrepresent their 
status or history and with tendency so to do, to their substantial injury 
and prejudice : 

Held, That such practices, under tho conditions and circumstances 13et forth, 
were to the prejudice of the public and competitors and constituted unfair 
methods of competition. 

Mr. DelVitt T. Puckett for the Commission. 
Mr. Oharles Howard Levitt, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep­
tember 26, 1914, entitled "An Act to create a Federal Trade Commis­
sion, to define its powers and duties, and for other purposes", the 
Federal Trade Commission having reason to believe that Milton 
Toch, an individual, trading as Universal Ink Company, hereafter 
referred to as respondent, has been and now is using unfair methods 
of competition in commerce as "commerce" is defined in said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Milton Toch, trading as Universal Ink 
Company, is an individual whose office and place of business is at 
1847 Sixty-eighth Street, Brooklyn, N. Y. He is now, and l1as been 
since 1934, engaged in advertising and selling powdered and liquid 
ink between and among the various States of the United States and 


