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Syllabus

Ixn THE MATTER OF

F. A. MARTOCCIO COMPANY, IN ITS OWN NAME AND
RIGHT AND TRADING AS HOLLYWOOD CANDY
COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND IN VIOLA-
TION OF SEC. 3 OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 1933

Docket 2288. Complaint, Jan. 28, 1935—Decision, May 26, 1936

Where a corporation engaged in the manufacture and sale of candy, including
“straight” merchandise and “draw” or “deal” assortments composed of
small bars, middle sized bars, and larger bars, and punch boards or push
cards so arranged that number punched by chance from 100-disc board or
card determined which size bar purchaser was to receive by lot or chance
in return for flve cents paid, and in accordance with legend set forth on
the explanatory display card supplied with assortment—

Solg said assortments, along with said boards and display cards, to wholesale
dealers or jobbers, so assembled and packed that they could be displayed
by retailer vendeces without alteration or rearrangement, and be by them
offered and sold to consuming and purchasing public by means of said
Dbush cards, and with knowledge and intent that they would and should
thus be resold to such public by said retailers, including small dealers
Whose stores, frequently located near schools, attract trade of school
children, principal consumers or purchasers of lottery or prize-package
Ccandy, and purchasers thereof in preference to “straight goods” product,
by reason of lottery or gambling feature connected with former and possi-
bility of becoming a winner, and who constitute source of a substantial
demand therefor;

With result that competitors, including those who, along with many retail and
Wholesale dealers and jobbers, regard such method of sale and distribution
as morally bad and as encouraging gambling, especially among children,
&nd as injurious to the industry In merchandising a chance or lottery
instead of candy and as providing retail merchants with means of violat-
Ing the laws of the several States, and who refuse, in common with various
dealers, to sell candy so packed and assembled that it can be resold to
Publie by lot or chance, were put to a disadvantage in competing, and
Tetailers who found that they could dispose of more candy by the draw or
deal method, bought its products and those of others employing such
lethods and trade was diverted to it and such others, from sald com-
Detitors, whose sales of “straight goods” candy showed continued decrease
and who can compete on even terms only by giving same or similar devices
to retajlers, which they are unwilling to do, and some competitors began
Sale and distribution of candy packed and assembled for resale to public
by lot or chance in order to meet competition of candy sold and distributed
by such methods and in constant demand; to the prejudice and injury of
the public and competitors and in restraint upon and to the detriment of
freedom of fair and legitimate competition in said industry, and in violation
of the public policy of the United States Government:
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Held, That such acts and practices, under the conditions and circumstances
set forth, were all to the prejudice of the public and competitors and con-
stituted unfair methods of competition.

Before Mr. Bobert 8. Hall, trial examiner.
Mr. Henry C. Lank for the Commission.
Guesmer, Carson & MacGregor, of Minneapolis, Minn., for re-
spondent,
ComPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, having reason to believe that F. A.
Martoccio Company, a corporation, in its own name and right and
also trading as Hollywood Candy Company, hereinafter referred
to as respondent, has been and is using unfair methods of competi-
tion in commerce, as “commerce” is defined in said act of Congress,
and in violation of the Act of Congress approved June 16, 1933;
known as the “National Industrial Recovery Act”, and it appear-
ing to said Commission that a proceeding by it in respect thereo
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Count 1

Paragrapu 1. Respondent is a corporation organized under the ]aws
of the State of Minnesota, with its principal office and place of bust-
ness in the city of Minneapolis, State of Minnesota. Respondents
for more than one year last past has been engaged in the manufac-
ture of candy and in the sale and distribution thereof to wholesale
dealers and jobbers located at points in the various States of the
United States, and causes said products when so sold to be trans
ported from its principal place of business in the city of Minne:
apolis, Minn., to purchasers thereof in other States of the Unite
States and in the District of Columbia, at their respective places of
business, and there is now and has been for more than one year
last past a course of trade and commerce by the said respondent 1
such candy between and among the States of the United States al}d
in the District of Columbia. In the course and conduct of the Si:ll_d
business, respondent is in competition with other corporations, indl”
viduals, and partnerships engaged in the manufacture of candy
and in the sale and distribution thereof in commerce between an
among the various States of the United States and within the Dis°
trict of Columbia.
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Pag. 2. In the course and conduct of this business as described in
Paragraph 1 herein, respondent sells and has sold to wholesale
dealers and jobbers, certain packages of assortments of candy so
Packed and assembled as to involve the use of a lottery scheme when
sold and distributed to the consumers thereof.

Several of the said assortments are composed of a number of bars
of candy of uniform size, shape and quality together with a number
of larger pieces of candy, together with a device commonly known
8 a punch board. The larger pieces of candy contained in said
assortment are to be given as prizes to purchasers of punches from
said board in the following manner:

. (a) Punches from said board are five cents each and when a punch
1S made a number is disclosed. The board bears a statement or
Statements informing the prospective customer as to which numbers
Teceive the additional pieces of candy and the size thereof. All pur-
chasers of punches from said board receive a bar of candy but cer-
tain punches, depending upon the number printed thereon, entitle
the purchaser to one of the additional pieces of candy. The num-
bers on said board are effectively concealed from the purchasers or
Prospective purchasers until a punch or selection has been made and
he particular punch separated from the board. The additional
Pieces of candy contained in said assortments are thus distributed
to purchasers of punches from said boards wholly by lot or chance.

Pag. 3. The wholesale dealers and jobbers to whom respondent
sells its assortments, resell said assortments of candy to retail dealers
and said retail dealers expose said assortments for sale in connection
With the aforesaid punch boards and sell said candy to the purchasing
Public in accordance with the aforesaid sales plan. Respondent thus
Supplies to and places in the hands of others the means of conduct-
g Jotteries in the sale of its products in accordance with the sales
Plan hereinabove set forth, as a means of inducing purchasers thereof
to purchase respondent’s said product in preference to candies offered
for sale and sold by its competitors.

Par. 4. The sale of said candy to the purchasing public as above
a'Heged involves a game of chance or the sale of a chance to procure
Such larger pieces of candy in the manner alleged. Such game of

ance and the sale along with the sale of such candy of such
chance to procure such larger pieces of candy in the manner alleged
are contrary to the established public policy of the several States
0f the United States and the District of Columbia and of the Gov-
$rnment of the United States, and in many of the States of the

nited States are contrary to local criminal statutes.
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By reason of the said facts, many persons, firms, and corporations
who make and sell candy in competition with respondent as above
alleged are unwilling to offer for sale or sell candies so packed and
assembled as above alleged, or otherwise arranged and packed for
sale to the purchasing public so as to involve a game of chance, or
the sale with such candy of a chance to procure larger pieces of candy
by chance; and such competitors refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candies are
attracted by respondent’s said method and manner of packing said
candy and by the element of chance involved in the sale thereof
in the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent in preference to
candies offered for sale and sold by competitors of the respondent
who do not use the same or equivalent methods. Many dealers
in candies are induced to purchase said candies so offered for sale
and sold by respondent in preference to all others because said
ultimate purchasers thereof give preference to respondent’s said
candies on account of said game of chance so involved in the sale
thereof.

Par. 6. The use of said method by respondent has the tendency
and capacity unfairly, and because of said game of chance alone, t0
divert to respondent trade and custom from its competitors who
do not use the same or equivalent methods; to exclude from said
candy trade all competitors who are unwilling to and do not us®
the same or equivalent methods; to lessen competition in said canéy
trade, and to tend to create a monopoly of said candy trade 17
respondent and such other distributors of candy as use the same ©OF
equivalent methods, and to deprive the purchasing public of the
benefit of free competition in said candy trade. The use of sal
method by respondent has the tendency and capacity unfairly t0
eliminate from said candy trade all actual competitors, and to €X’
clude therefrom all potential competitors, who do not adopt a0
use said method or equivalent methods that are contrary to publi®
policy and to criminal statutes as above alleged. Many of sa!
competitors of respondent are unwilling to adopt and use s
method, or any method involving a game of chance or the sale ©
a chance to win something by chance, because such method is co™”
trary to public policy or to the criminal statutes of certain of the
States of the United States, or because they are of the opinion that
such method is detrimental to public morals and to the morals ©
the purchasers of said candy, or because of any or all of suc?

reasons,
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Par. 7. The aforementioned method, acts, and practices of the re-
Spondent are all to the prejudice of the public and of respondent’s
tompetitors as hereinabove alleged. Said method, acts, and practices
constitute unfair methods of competition in commerce within the
‘l‘ntent and meaning of Section 5 of an Act of Congress, entitled,

An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”, approved September 26, 1914.

Count 2

Paracrapa 1. Respondent is a corporation organized under the
laws of the State of Minnesota, with its principal office and place of
business in the city of Minneapolis, State of Minnesota. Respondent
for more than one year last past has been engaged in the manufactur-
ture of candy and in the sale and distribution thereof to whole-
Sale dealers and jobbers located at points in the State of Minnesota
and at points in various other States of the United States, and
Causes said products when so sold to be transported from its princi-
Pal place of business in the city of Minneapolis, Minn., to the pur-
chasers thereof in the State of Minnesota and to other purchasers
thereof in other States of the United States and in the District of
Columbia, at their respective places of business, and there is now
ad has been for more than two years last past a course of trade
an_d commerce by the said respondent in such candy in the State of

Mnesota and between and among the States of the United States
&nd. in the District of Columbia. In the course and conduct of said

Usiness respondent is in competition with other corporations, indi-
Viduals, and partnerships engaged in the manufacture of candy
nd in the sale and distribution thereof in commerce between and
Among the various States of the United States and within the District
of Columbia.

Par. 2. As grounds for this paragraph of this complaint, the
Federa]l Trade Commission relies upon the matters and things set
0ut in paragraph 2 of count one of this complaint to the same extent
2 though the allegations thereof were set out at length herein and
Sald paragraph 2 of count one of this complaint is incorporated herein

¥ reference and adopted as the allegations of this paragraph of this
count and is hereby charged as fully and as completely as though the
Several averments of said paragraph 2 of said count one were
Tepeated verbatim.

Par, 3. As grounds for this paragraph of this complaint, the Fed-
¢ral Trade Commission relies upon the matters and things set out
0 paragraph 3 of count one of this complaint to the same extent as

Ough the allegations thereof were set out at length herein and
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said paragraph 3 of count one of this complaint is incorporated
herein by reference and adopted as the allegations of this paragraph
of this count and is hereby charged as fully and as completely as
though the several averments of said paragraph 3 of said count one
were repeated verbatim,

Par. 4. As grounds for this paragraph of this complaint, the
Federal Trade Commission relies upon the matters and things set
out in paragraph 4 of count one of this complaint to the same extent
as though the allegations thereof were set out at length herein and
said paragraph 4 of count one of this complaint is incorporated
herein by reference and adopted as the allegations of this paragraph
of this count and is hereby charged as fully and as completely as
though the several averments of said paragraph 4 of said count one
were repeated verbatim,

Par. 5. As grounds for this paragraph of this complaint, the
Federal Trade Commission relies upon the matters and things set
out in paragraph 5 of count one of this complaint to the same extent
as though the allegations thereof were set out at length herein and
said paragraph 5 of count one of this complaint is incorporated
herein by reference and adopted as the allegations of this para-
graph of this count and is hereby charged as fully and as completely
as though the several averments of said paragraph 5 of said count
one were repeated verbatim.

Par. 6. As grounds for this paragraph of this complaint, the
Federal Trade Commission relies upon the matters and things set
out in paragraph 6 of count one of this complaint to the same extent
as though the allegations thereof were set out at length herein and
said paragraph 6 of count one of this complaint is incorporated
herein by reference and adopted as the allegations of this paragraph
of this count and is hereby charged as fully and as completely a5
though the several averments of said paragraph 6 of said count oneé
were repeated verbatim,

Par. 7. Under and pursuant to the provisions of Section 2 of said
National Industrial Recovery Act, the President of the United
States on the 16th day of June, 1933, by his executive order in writ-
ing appointed Hugh S. Johnson to be the Administrator for In-
dustrial Recovery under Title I of said act.

Under and pursuant to the provisions of said National Industrial
Recovery Act, National Confectioners’ Association of the United
States, Inc., a corporation, as a representative of the Candy Manu-
facturing Industry, submitted to the President of the United States
an application for the approval of a Code of Fair Competition for
the Candy Manufacturing Industry,
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Said application was duly referred to said Hugh S. Johnson, as
Such administrator, by and before whom such further action was
taken and proceedings were had that on the 9th day of June, 1934,
said Johnson, as such administrator, submitted a certain Code of
Fair Competition for the Candy Manufacturing Industry to the
President of the United States, together with his written report
containing an analysis of said code of fair competition, and with his
recommendations and findings with respect thereto, wherein said
administrator found that the said code of fair competition complies
! all respects with the pertinent provisions of Title I of the Na-
tional Industrial Recovery Act, and that the requirements of classes
(1) and (2) of subsection (a) of Section 3 of said Act had been met.
; he concluding paragraphs of said report are in the following words,
0 wit:

I find that:

(a) Said Code is well designed to promote the policies and purposes of Title I
of the National Industrial Recovery Act, including removal of obstructions
to the free flow of Interstate and foreign commerce which tend to diminish
the amount thereof and will provide for the general welfare by promoting the
Organization of industry for the purpose of cooperative action among the trade
groups, by inducing and maintaining united action of labor and management
under adequate governmental sanctions and supervision, by eliminating unfair
Competitive practices, by promoting the fullest possible utilization of the present
Droductive capacity of industries, by avoiding undue restriction of production
(except ag may be temporarily required), by increasing the consumption of
1ndustrlal and agricultural products through inecreasing purchasing power, by
Teducing and relieving unemployment, by improving standards of labor, and
by otherwise rehabilitating industry.

(b) The Code as approved complies in all respects with the pertinent pro-
Visions of said Title of said Act, including without limitation Subsection (a)
of Section 3, Subsection (a) of Section 7, and Subsection (b) of Section 10
thel‘eof; and that the applicant association is a trade association truly repre-
Bentative of the aforesald Industry; and that sald association imposes no
Inequitable restrictions on admission to membership therein.

{¢) The Code is not designed to and will not permit monopolies or
Monopolistic practices.

(d) The Code iz not designed to and will not eliminate or oppress small
enterprises and will not operate to discriminate against them.

(e) Those engaged in other steps of the economic process have not been
deprived of the right to be heard prior to approval of said Code.

It is recommended, therefore, that this Code be approved.

Respecttully,

HueHa 8. JOHNSON,
Administrator.

JUNE 9, 1934,

Thereafter, and on the 11th day of June, 1934, the President of
the United States made and issued his certain written executive
order wherein and whereby he adopted and approved the report,
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recommendations and findings of said administrator, and ordered
that the said code of fair competition be, and the same thereby was,
approved, and by virtue of said National Industrial Recovery Act
the provisions of said code became, and still are, the standard of
fair competition for the Candy Manufacturing Industry, and became
and still are binding upon every member thereof, except that said
code of fair competition when so approved was approved with &
proviso that Rule 19, Article VIII thereof was stayed for a period
of 10 days. Successive subsequent administrative orders were sev-
erally duly made and entered by which the provisions of said Rule
19, Article VIII, were stayed for fixed periods designated in said
several orders, the latest date to which said Rule 19 was stayed being
July 30, 1934, On July 30, 1934, said Rule 19, Article VIII, became
in full force and effect. On and since said July 30, 1934, the said
code of fair competition, including said Rule 19, Article VIII, has
been and is in full force and effect and became, and still is, binding
upon every member of said Industry.

Rule 19, Article VIII, of said Code provides as follows:

No member of the industry shall sell or distribute the type of merchandise
commonly referred to as “break and take”, “picks”, or “draws”, or merchandise
of a like character, serving the same purpose.

Among persons engaged in said trade and among the purchasing
public the language of said Rule 19 is understood to refer to and
include candies offered for sale and sold by the method used by
respondent as above alleged. The language of said Rule 19 does
refer to and include candies so offered for sale and sold. Candies
offered for sale and sold by the method so used by the respondent
are of the type of merchandise commonly referred to as “break and
take”, “picks”, or “draws”, and are merchandise of a like character
serving the same purpose, within the intent and meaning of sai
Rule 19, Article VIII.

Notwithstanding said provisions of said Rule 19, Article VIIL
of said code of fair competition, respondent has continued to, an
does, use said method of competition hereinabove alleged and de-
scribed, and has been and is offering for sale and selling to whole-
sale dealers, and jobbers, certain packages or assortments of candy
so packed and assembled as to involve the use of a lottery schem®
when sold and distributed to the consumers thereof, as hereinabov®
alleged and set forth.

Par. 8. The above alleged method, acts and practices of the T¢
spondent are and have been in violation of the standard of falf
competition for the Candy Manufacturing Industry of the United
States. Such violation of such standard in the aforesaid transactions
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in interstate commerce and in other transactions which affect inter-
State commerce in the manner set forth in paragraph 6 of count one
hereof, are in violation of Section 3 of the National Industrial Re-
¢overy Act and they are unfair methods of competition in commerce
Within the meaning of the Federal Trade Commission Act as
amended.

Report, Finpines as To THE Facrs, axp Orprr

Pursnant to the provisions of an Act of Congress, approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
Poses”; the Federal Trade Commission, on January 23, 1935, issued
and served a complaint in two counts upon the respondent, F. A.
Martoceio Company, a corporation in its own name and right and
trading as Hollywood Candy Company, charging in count one of
the aforesaid complaint that the respondent had been and was using
unfair methods of competition in commerce, as “commerce” is de-
fined in said act of Congress, and charging in count two of the
aforesaid complaint that the said respondent had been and was
Using unfair methods of competition in commerce in violation of
the act of Congress approved June 16, 1933, known as the National
Industrial Recovery Act.

After the issuance of said complaint and the filing of respondent’s
answer thereto, testimony and evidence in support of the allegations
of count one of the complaint were introduced by Henry C. Lank
attorney for the Commission, before Robert S. Hall, an examiner
of the Commission, theretofore duly designated by it, and in de-
fense of the allecations of count one of the complaint by Arnold

- Guesmer, attorney for the respondent, and said testimony and
®vidence were duly recorded and filed in the office of the Commis-
Slon. Thereafter the proceeding regularly came on for final hear-
Mg before the Commission on count one of said complaint, the
aswer thereto, testimony and evidence, briefs in support of said
tount one of the complaint and in defense thereto, and the oral
Arguments of counsel aforesaid, and the Commission, having duly
Considered the same and being fully advised in the premises, finds
that this proceeding is in the interest of the public, and makes this
1ts findings as to the facts as to count one of the aforesaid complaint
nd its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

Paracrarm 1. Respondent, F. A. Martoccio Company, is a cor-
Poration organized under the laws of the State of Minnesota, with
13 principal office and place of business in the city of Minneapolis,
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State of Minnesota. Respondent is now, and for several years last
past has been, engaged in the manufacture of candy in Minneapolis
and in the sale and distribution of said candy under trade name,
Hollywood Candy Company, to wholesale dealers and jobbers lo-
cated in the State of Minnesota and other States of the United
States. It causes the said candy when sold to be shipped or trans-
ported from its principal place of business in the State of Minnesots
to purchasers thereof in Minnesota and in the States of the United
States other than the State of Minnesota. In so carrying on said
business, respondent is and has been engaged in interstate com-
merce and is and has been in active competition with other corpora-
tions and with partnerships and individuals engaged in the manu-
facture of candy and in the sale and distribution thereof in com-
merce between and among the various States of the United States.

Par. 2. Among the candy manufactured and sold by respondents
are several assortments composed of a number of bars of candy
of uniform size, shape and quality, together with a number of
larger bars of candy of the same quality and a device commonly
called a “punch board” or “push card.” The respondent manu-
factured and distributed all such assortments, with which a “push
card” or “punch board” was included, involving the same lot OF
chance feature in the distribution to the ultimate consumer and
varied in detail.

Tllustrative of the sales method involved was an assortment which
the respondent designated “Big Chief Deal.” This assortment con
tained seventy bars of candy of one size, twenty larger bars ©
candy and ten still larger bars of candy, all of the said bars being
of the same quality candy. The “punch board” or “push card”
included with this assortment bore legends at the top thereof stat-
ing the manner in which the several bars in said assortment weré
to be distributed to the ultimate purchasers. These legends were
as follows:

5¢
“BIG CHIEF DEAL per sale

¢ ¢ * NO BLANKS * * ¢
Numbers 5-10-15-20-25-830-35-40-45-50-55-60-65-70-75-80-85-90-95-100
Each Receive One 1% POUND NOUGAT LOAYP

Numbers 3-13-23-33-43-53-63-73-83 Each Receive One
14 POUND NOUGAT LOAF

All Other Numbers With the Exception of Last Push Each Receive Cholce
of Either PUZZLE OR BIG TIME BAR

Last Purchase Recelves One 14 POUND NOUGAT LOATF”
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The “punch board” or “push card” also had, immediately below the
legends quoted, 100 partially perforated discs and under each disc
Was a number, which number was effectively concealed from the
Purchasers and prospective purchasers until a punch or selection had
been made and the particular disc separated from the board. The
andy contained in said assortment was distributed to the consuming
Public in accordance with the legends at the top of said “punch
board” op “push card.” Sales were 5 cents each and the fact as to
Whether a purchaser received one of the small bars, one of the middle
Sized bars, or one of the largest bars for the price of 5 cents was thus
determined wholly by lot or chance, by the use of said “punch board”
or “push card.”

With this Big Chief assortment, the respondent furnished a display
card or advertisement of the deal. The display card was of white
¢ardboard 10 inches by 18 inches, having printed thereon in bold red
letters the following:

“6¢
BIG CHIEF DEAL
NO BLANKS—YQU CAN'T LOSE
20 34 LB. NOUGAT LOAVES
20 35 LB. NOUGAT LOAVES
Let's Go . . . ‘WHOOPER'Y

This card was adopted during the summer of 1934 and was in use
at the time of the hearing, Previous to the summer of 1934, a similar
¢ard was used which had the word “FREE? in front of the numbers
20and 10,

Par. 8. The candy assortments involving the lot or chance feature,
33 described above, are generally referred to in the candy trade or
Industry as “draw” or “deal” assortments. Assortments of candy
Without the lot or chance feature, in connection with their resale to the
‘I"Ublic, are generally referred to in the candy trade or industry as

Straight” goods. These terms will be used hereafter in these findings
to distinguish these separate types of assortments,

. The respondent began the manufacture and distribution of candy
In 1929 and at that time its entire output was assembled and packed
33 “straight” goods. In 1933, the respondent began the manufac-
ture and distribution of the various “draw” or “deal” assortments
And has continuously, since said time, manufactured one or more such
assortments. It has, from time to time, discontinued, either per-
Manently or seasonally, certain of these assortments, but has con-
tinued the manufacture and distribution of other of said assortments.
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Par. 4. Numerous retail dealers purchase the assortments described
in paragraph 2 above from wholesale dealers or jobbers, who, in turn,
have purchased said packages or assortments from the respondent.
Such retail dealers display said packages for sale to the public, 8s
packed by the respondent, and the candy, contained in said packages
or assortments, is sold and distributed to the consuming public by
means of the “push cards” furnished by respondent, and in accordance
with the legends printed thereon.

Par. 5. The respondent sells its merchandise to wholesale dealers
and jobbers throughout the United States, with the exception of the
extreme western coast States, and respondent’s merchandise, both
“straight” and “draw” or “deal” assortments, is resold in practically
all stores where candy is sold. This includes grocery stores, drug
stores, restaurants, hotels, cigar stands, and school stores,

All sales made by the respondent are absolute sales and the re-
spondent retains no control over the goods after they are delivered
to the wholesale dealer, jobber or retail dealer. The packages are
assembled and packed in such manner that they can be displayed by
the retail dealer, without alteration or rearrangement, and offered for
sale to the consuming or purchasing public by means of said push
card.

In the sale and distribution to jobbers and wholesale dealers, fof
resale to retail dealers of packages and assortments of candy 8%
sembled and packed, as described in paragraph 2 herein, responde_nt
has knowledge that said candy will be resold to the purchasing publi
by retail dealers, by lot or chance, and it packs and assembles such
candy in the way and manner described, and furnishes the said “puS.h
card” so that the said candy may, and shall, be resold to the publi
by lot or chance, by said retail dealers.

Par. 6. A substantial demand in the trade for “draw” or “deal”

candy comes from the small retailers. The stores of these smal
retailers are, in many instances, located near schools and attract the
trade of school children. The consumers, or purchasers of lottery ©F
prize package candy, are principally children, and because of the
lottery or gambling feature connectéd with the “draw” or “deal” 25°
sortments, and the possibility of becoming a winner, it has been ob-
served that the children purchase them in preference to the “gtraight
goods” candy, when the two packages of candy are displayed side by
side.
Witnesses, from several branches of the candy industry, testified 1
this proceeding to the effect that children, preferred to purchase the
lottery or prize package candy because of the gambling feature cor
nected with its sale. The sale and distribution of “draw” or “deal
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Packages or assortments of candy, or of candy which has connected
with its sale to the public, the means or opportunity of obtaining a
Prize or becoming a winner by lot or chance, teaches and encourages
gambling among children, who comprise a substantial number of the
Purchasers and consumers of this type of candy.

Par. 7. There are, in the United States, many manufacturers of
tandy who do not manufacture and sell lottery or prize packages or
assortments of candy and who sell their “straight goods” candy in
Interstate commerce, in competition with the “draw” or “deal” candy,
and manufacturers of “straight goods” type of candy have noted a
Marked decrease in the sales of their products whenever and wherever
the lottery or prize candy has appeared in their markets. This de-
Crease in the sale of “straight goods” candy is principally due to the
gambling or lottery features indicated with the “draw” or “deal”
Candy,

Pag. 8. The sale and distribution of candy, by retailers, by the
Methods described in paragraph 2 hereof, is the sale and distribu-
tion of candy by lot or chance, and constitutes a lottery or gaming
device. Retail candy dealers, wholesale dealers and jobbers, and
Manufacturers in competition with respondent, appeared as wit-
Nesses in this proceeding and testified, and the Commission finds as
% fact that many retail dealers, wholesale dealers and jobbers and
Competitors of respondent regard such method of sale and distri-

Ution as morally bad and as encouraging gambling, especially
AMong children; as injurious to the candy industry, because it re-
Sults in the merchandising of a chance or lottery instead of candy;
and as providing retail merchants with a means of violating the
AWs of several States. Because of these reasons, various dealers
and competitors of respondent refuse to sell candy so packed and as-
Sembled that it can be resold to the public by lot or chance. Such
Competitors of respondent are thereby put to a disadvantage in com-
Petition. Certain retail dealers who find that they can dispose of
More candy by the “draw” or “deal” method buy respondent’s prod-
uets, and the products of others employing the same method of sale,
nd thereby trade is diverted, to respondent and others using similar
Methods, from such competitors. Such competitors can compete
on €ven terms only by giving the same or similar devices to retailers.

118, they are unwilling to do and their sales of “straight goods”
Canfiy show a continued decrease.

. There s a constant demand for candy which is sold by lot or
Sel?nce and in order to meet the competition of manufacturers, who
and distribute candy which is sold by such methods, some com-

Detitors of respondent have begun the sale and distribution of
58895m_—39—vor, 22——40
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candy packed and assembled for resale to the public by lot or
chance. The use of such methods, by the respondent, in the sale
and distribution of its candy, is prejudicial and injurious to the
public and its competitors, and has resulted in the diversion of trade
to respondent, from its said competitors, and is a restraint upon
and a detriment to the freedom of fair and legitimate competition
in the candy industry.

Par. 9. Respondent has approximately 4,000 wholesale dealers or
jobbers on its mailing list and sells its candy generally throughout
the United States. Respondent’s gross sales for all of its candy
products, both “straight” merchandise and “draw” or “deal” assort-
ments for 1929 were 502,248, 1930—525,993, 1931—915,856, 1932—
632,605, 1933—674,471 and 1934—731,602.

The sale and distribution of candy by lot or chance is against the
public policy of the Government of the United States.

CONCLUSION

The aforesaid acts and practices of respondent, F. A. Martoccio
Company, a corporation in its own name and right and trading 83
Hollywood Candy Company, under the conditions and circumstances
set forth in the foregoing findings of fact, are all to the prejudice
of the public and respondent’s competitors, and constitute unfair
methods of competition in commerce, and constitute violation of
Section 5 of an Act of Congress approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to defin®
its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST A8 TO COUNT ONE OF THE COMPLAINT AND
ORDER OF DISMISSAL AS TO COUNT TWO OF THE COMPLAINT

This proceeding having been heard by the Federal Trade Com”
mission upon the complaint of the Commission, the answer of the
respondent, testimony and evidence taken before Robert S. Ha},
an examiner of the Commission theretofore duly designated by ity
in support of the charges of said count one of said complaint ar
the opposition thereto, briefs filed herein and oral argument of Henry
C. Lank, counsel for the Commission and Arnold L. Guesmer, counsé
for the respondent, and the Commission having made its finding®
as to the facts and its conclusion that said respondent has violate
the provisions of an Act of Congress approved September 26, 191%
entitled “An Act to create a Federal Trade Commission, to defin®
its powers and duties, and for other purposes.”
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583 Order

It i3 hereby ordered, As to count one of the aforesaid complaint,
Fhat the respondent, F. A. Martoccio Company, a corporation, in
1ts own name and right and trading as Hollywood Candy Company,
1ts officers, directors, agents, representatives, and employees, in the
Mmanufacture, sale and distribution in interstate commerce of candy
and candy products, cease and desist from:

(1) Selling and distributing to wholesale dealers and jobbers, for

Tesale to retail dealers, candy so packed and assembled that sales of
said candy to the general public are to be made, or may be made, by
Ieans of a lottery, gaming device or gift enterprise;
. (2) Supplying to, or placing in the hands of wholesale dealers and
lobbers, packages or assortments of candy which are used, or may be
Used, without alteration or rearrangement of the contents of said
Packages or assortments, to conduct a lottery, gaming device or
gift enterprise in the sale or distribution of the candy or candy prod-
Ucts, contained in said assortment, to the public;

(8) Supplying to, or placing in the hands of, wholesale dealers
and jobbers assortments of candy together with a device, commonly
called a “punch board” or “push card”, for use, or which may be
Used, in distributing or selling said candy to the public at retail;

(4) Furnishing to wholesale dealers and jobbers a device, com-
Monly called a “punch board” or “push card”, either with packages
Or assortments of candy or candy products, or separately, bearing
a legend, or legends, or statements, informing the purchasing public
that the candy, or candy products, are being sold to the public by lot
OF chance, or in accordance with a sales plan which constitutes a
ottery, gaming device or gift enterprise.

1t 35 further ordered, That the respondent, F. A. Martoccio Com-
Pany, 5 corporation, in its own name and right and trading as Holly-
Wood Candy Company, within 30 days after the service upon it of

18 order, shall file with the Commission a report in writing setting
Orth in detail the manner and form in which it has complied with

¢ order to cease and desist hereinabove set forth.
ofAM it is hereby further ordered, That, by reason of the decision

the Supreme Court of the United States in A. L. 4. Schechter
190“”7‘3/ Corporation v. United States of America, decided May 27,

35, [295 U. S. 495] count two of the complaint in this proceeding

® and the same is hereby dismissed.
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Syllabus 2. T.C

IN THE MATTER OF

CANTON SILK MILLS, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2618. Complaint, Nov. 8, 1985—Decision, May 26, 1936

Where a corporation engaged in the purchase of raw griege or unfinished silk
and rayon cloths and fabrics from weavers and manufacturers and in caus
ing said cloths and fabrics to be dyed, printed, or processed into finished
dry goods and materials by others and in selling such finished goods and
materials to various retailers, members of the cutting-up trade, a8
others—

Represented and implied, through display and use of its trade name contalr”
ing the words “Silk Mills”, and the language “Mills: Riverside, Rhode
Island, Phenix, Rhode Island”, on advertising cards, letterheads, bills
invoices, and other printed matter, that it owned, operated, and main-
tained or controlled one or more mills for the manufacture of silks or silk
goods;

Facts being it was not engaged in the manufacture, printing, processing or
dyeing of silk or silk material or rayon or rayon materials and did pot
own, operate, maintain or control any such mill or plant in which such
fabrics were made, dyed, printed, or processed, or own, control, operﬂte'
or maintain any mill or plant for manufacturing, dyeing, printing, or pro¢
essing such fabrics at the aforesaid places or at any other plact
whatsoever;

With effect of decelving and misleading customers and prospective customers
of such finished silk and rayon goods and materials into the belief that
the products thus offered and sold by it were made by it in mills which 1
owned and operated or maintained and controlled, and of inducing suc
customers to purchase such products from it because of such erroneots
belief, and in response to the preference of certain customers for dealing
directly with the manufacturer as eliminating the profit of the middlemad:
or as giving customer more uniformity in quality and design, and ©
diverting trade thereby to it from competitors, among whom there aré
those who truthfully represent and denominate themselves as engaged n
the manufacture of such products and those engaged in the purchase &8
resale thereof, and who do not respectively misrepresent themselves as
owners and operators of mills and factories in which their products aré
made, dyed, or printed and processed:

ITeld, That such practices, under the conditions and circumstances set forth
were to the prejudice of the public and competitors and constituted unfalf
methods of competition.

Before Mr. Charles F. Diggs, trial examiner.

Mr. John Darsey for the Commission.
Mr. Morris A. Schoenfeld, of New York City, for respondent.




