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Complaint 

IN THE 1\fATrER OF 

CHARLES N. MILLER COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIEl ALLEGED VIOLATION; 
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19H 

Docket 2826. Complaint, May 29, 1936-Decision, Aug. ~. 1936 1 

Where a corporation engaged in manufacture and sale of candles, Including_ 
assortments -composed of number of individually wrapped penny pieces of· 
uniform size and shape, together with number of large candy bars gh·en as 
prizes to chance purchasers of penny pieces, color of which was found to. 
differ from tllat of majority-

Sold said assortments to wholesalers and retailers by whom they were exposed· 
for sale and sold to purchasing public in accordance with aforesaid sales­
plan, and thereby supplied to and placed in hands of others means of con­
ducting lotteries in sale of its products in violation of long-established! 
public policy of common law and criminal statutes a.nd of the established! 
public policy of the United States Government; 

With capacity and tendency to induce purchasers to buy its said product in. 
preference to that offered and sold by competitors, many of whom were. 
and are unwilling to adopt and use said method or any method Involving· 
a game, sale or scheme of chance or other method contrary to public policy,_ 
and with result that many dealers in and ultimate purchasers of candy 
were attracted by said method and manner of packing same and element ot· 
chance Involved In sale thereof, and induced to purchase r>uch candy, SG. 

packed, In preference to that of competitors wbo do not use same or equiva­
lent methods, and with teudency and capacity, by reason thereof, to divert 
to it trade and custom from competitors who do not use same or equivalent 
methods, and to exclude from trade concerned all competitors unwllliug­
to use and who did not use same or equivalent method as unlawful, lessen 
competition therein, and tend to create monopoly thereof in it and such other­
candy distributors as used such method, and to deprive pmchasing vubl!c­
of benefit of free competition therein, and eliminate therefrom all uctunl 
competitors and exclude therefrom all potential <~ompetitors who did not· 
adopt and use such method : 

lleld, That such acts and practiees, under the conditions and circumstances set· 
forth, were all to the prl:'judire of the public and competitors and constituted;, 
unfair methods of competition. 

Defore Mr. Miles J. Furnas, trial examiner. 
Mr. ll enry 0. Lank anJ Mr. P. 0. [{ olinski for the Commission. 
Mr. Harold W. Knowlton, of Doston, Mass., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approve<l 
September 26, 1914, entitled "An Act to create a Federal Trade, 

'Order, however, puhllshed as of Nov. 14, 1936. 
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Commission, to define i'ts powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Charles 
N. Miller Co., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as "commerce" is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follmvs : 

PARAGRAPH 1. Respondent, Charles N. Miller Co., is a corporation 
organized and operating under the laws of the State of Massachu­
setts, with its principal office and place of business located at 16 
.:Medford Street, lloston, Mass. Respondent is now, and for one year 
last past has been, engaged in the manufacture of candies and in the 
sale and distribution thereof to wholesale dealers, jobbers, and re­
tail dealers located at points in the various States of the United 
States, and causes and has caused its said products, when so sold, 
to be transported from its principal place of business in the city of 
lloston, Mass., to purchasers thereof in other States of the United 
States at their respective places of business; and there is now, and 
has been for one year last past, a course of trade and commerce by 
said respondent in such candy between and among the States of the 
United States. In the comse and conduct of said bnsincss, rrspon(l­
ent is in competition with other corporations and with partnerships 
and individuals engaged in the manufacture of candy and in the 
sale and distribution thereof in commerce between and among the 
various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments of candy is composed of a number of 
pieces of candy of uniform size and shape, together with a number 
of large bars of candy, which large bars of candy are to be given 
as prizes to purchasers of said pieces of candy of uniform size and 
Bhape, in the following manner: The majority of the said pieces 
of candy of uniform size and shape in said assortment have the same 
color, but a small number of said pieces of candy have a. different 
color; the said pieces of candy of uniform size and shape retail at 
the price of 1¢ each, but the purchasers who procure one of the said 
candies colored differently from the majority of said cRndics nre 
entitled to receive, and are to be given free of charge, one of the said 
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large bars of candy heretofore referred to. The color of the said 
pieces of candy of uniform size and shape is effectively concealed 
from purchasers and prospective purchasers until a selection has 
been made and the particular piece of candy is unwrapped. The 
aforesaid purchasers of said candies, who procure a candy colored 
differently from the majority of said pieces of candy in said assort­
ment, thus procure one of the said large bars of candy wholly by 
lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort­
ments resell the same to retail dealers, and said retail dealers and 
the retail dealers to whom respondent sells direct expose said itssort­
ments for sale and sell said candy to the purchasing public in accord­
ance with the aforesaid sales plan. Respondent thus supplies to and 
places in the hands of others the means of conducting lotteries in the 
sale of its products in accordance with the sales plan hereinabove set 
forth, and said sales plan has the capacity and tendency of inducing 
purchasers thereof to purchase respondent's said product in prefer­
ence to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure a large bar of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to nn established public policy of the Government of the United 
States. The use by respondent of said method has a dangerous ten­
dency unduly to hinder competition or create monopoly in this, to 
wit: that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or au equiv­
alent or similar method involving the same or an equivalent or simi­
lar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAn. 5. :Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, nnd by the element of chance involved in the sale thereof in 



214 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Findings 23F T.C. 

the manner above described, and· are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com­
petitors who do not use the same or equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any methorl involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR. 7. The aforementioned method, acts, and practices of re­
spondent are all to the prejudice of the pnblie and rt>spondent's com­
petitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26·, 1!H4. 

REPORT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep­
tember 26, 1914, entitled "An Act to create a. Federal Trade Commis­
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on May 29, 193.6, issued and served its 
complaint in this proceeding upon the respondent, Charles N. Miller 
Co., a corporation, charging it with the use of unfair methods of 
competition in commerce, in violation of the provisions of said act. 

After the issuance of said complaint, the respondent filed answer 
thereto in which it stated that before the said complaint was brought 
it had ceased to sell the assortments of candy packed a:nd assembled 
as set forth therein and was no longer selling the same,. and prayed 
that the complaint be dismissed. Subsequent Uteretot on June 23~ 
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1936, the respondent filed a MMhd answer to the complaint, in which 
it stated that it admitted all of the material allegations of the com­
plaint to be true, except that it denied that at the time the bill of 
complaint was brought or since that time it was selling the assort­
ments complained of. The said second answer further stated that 
respondent consented that the Commission, without hearing, without 
further evidence and without other intervening procedure, might 
make, enter, issue and serve upon it its findings as to the facts and 
conclusion based thereon, and an order to cease and desist from the 
methods of competition alleged in the complaint. 

Thereafter this proceeding came regularly on for final hearing be­
fore the Commission on the said complaint and on the first and 
:Second answers of respondent, and the Commission having duly con­
sidered the same and being fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Charles N. Miller Co., is a corporation 
<>rganized and operating under the laws of the State of Massachusetts, 
with its principal office and place of business located at 16 Medford 
Street, Boston, Mass. Respondent is now, and for one year last past 
has been, engaged in the manufacture of candies and in the sale and 
distribution thereof to wholesale dealers, jobbers, and retail dealers 
located at points in the various States of the United States, and 
causes and has caused its said products, when so sold, to be trans· 
ported from its principal place of business in the city of Boston, 
Mass., to purchasers thereof in other States of the United States at 
their respective places of business; and there is now, and has been 
for one year last past, a course of trade and commerce by said re­
Rpondent in such candy between and among the States of the United 
.States. In the course and conduct of said business, respondent is in 
competition with other corporations and with partnerships and in­
dividuals engaged in the manufacture of candy and in the sale and 
distribution thereof in commerce between and among the various 
.States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent has sold to wholesale and retail deal­
€rs certain assortments of candy so packed and assembled as to in­
volve the use of a lottery scheme when sold and distributed to the 
consumers thereof. 

One of the said assortments of candy was composed of a number 
<lf pieces of candy of uniform size and shape, together with a number 
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of large bars of candy, which large bars of candy were to be given 
as prizes to purchasers of said pieces of candy of uniform size and 
shape in the following manner: The majority of the said pieces of 
candy of uniform size and shape in said assortment had the same 
color, but a small number of said pieces of candy had a different 
color; the said pieces of candy of uniform size and shape retailed at 
the price of 1¢ each, but the purchasers who procured one of the said 
candies colored differently from the majority of said candies were 
entitled to receive, and were to be given free of charge, one of the 
said large bars of candy heretofore referred to. The color of the said 
pieces of candy of uniform size and shape was effectively concealed 
from purchasers and prospective purchasers until a selection had been 
made and the particular piece of candy was unwrapped. The afore­
said purchasers of said candies, who procured a candy colored dif­
ferently from the majority of said pieces of candy in said assortment, 
thus procured one of the said large bars of candy wholly by lot or 
chance. 

PAR. 3. The wholesale dealers to whom respondent sold its assort-· 
ments resold the same to retail dealers, and said retail dealers and 
the retail dealers to whom respondent sold direct exposed said assort­
ments for sale and sold said candy to the purchasing public in ac­
cordance with the aforesaid sales plan. Respondent thus supplied to 
and placed in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein:. 
above set forth, and said sales plan had the capacity and tendency 
of inducing purchasers thereof to purchase respondent's said product 
in preference to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public, in. the 
manner above alleged, involved a game of chance or the sale of a 
chance to procure a large bar of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, was a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
was contrary to an established public policy of the Government of 
the United States. The use by respondent of said method had a 
dangerous tendency unduly to hinder competition or create mo­
nopoly in thiR, to wit: that th3 use thereof had the tendency and 
capacity to exclude from the branch of the candy trade involved in 
this proceeding competitors who did not adopt and use the same 
method or an equivalent or similar method involving the same or 
an equivalent or similar element of chance or lottery scheme. 
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.Many persons, firms, and corporations who made and sold candy 
in competition with the respondent, as above alleged, were unwill­
ing to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors re­
frained therefrom. 

PAn. 5. l\fany dealers in and ultimate purchasers of candy were at­
tracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and were thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who did 
llot use the same or equivalent methods. The use of said method by 
respondent had the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from hs said com­
petitors who did not use the same or equivalent method; to exclude 
from said candy trade all competitors who were unwilling to and 
who did not use the same or an equivalent method because the same 
was unlawful; to lessen competition in said candy trade, and to tend 
to create a monopoly of said candy trade in respondent and such 
other distributors of candy as used the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent had the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all po­
tential competitors, who did not adopt and use said method or an 
equivalent metJ:wd. 

PAn. 6. Many of said competitors of respondent were and are un­
willing to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy. 

PAn. 7. The Commission further finds that the sale and distribu­
tion in interstate commerce of assortments or packages of candy so 
packed and assembled as to enable retail dealers, without alteration, 
addition or rearrangement, to resell the same to the consuming pub­
lic by lot or chance is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Charles N. 
Miller Co., a corporation, under the conditions and circumstances set 
forth in the foregoing findings as to the facts, are all to the preju­
dice of the public and respondent's competitors and constitute unfair 
methods of competition in commerce, and constitute violation of 
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Section 5 of an Act of Congress approved September 26, 1914, en­
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

1\lODIFIED ORDER TO CEASE AND DESIST 1 

This proceeding having been heard by the Federal Trade Commis­
sion upon the complaint of the Commission and the answer of th~ 
Tespondent admitting the material allegations of the complaint to be 
true, and waiving all further proceedings herein, and the Commis­
·sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled "An Act to create a Federal 
'Trade Commission, to define its powers and duties, and for other 
Jmrposes." 

It is ordered, That the respondent, Charles N. Miller Co., its officers, 
agents, representatives and employees, in the offering for sale, sale 
aml distribution in interstate commerce of candy and candy products, 
do cease and desist from : 

(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be made 
or may be made by means of a lottery, gaming device or gift enterprise; 

(2) Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers packages or assortments of candy which are 
useJ or may be used, without alteration or rearrangement of the con­
tents of such packages or assortments, to conduct a lottery, gaming 
device or gift enterprise in the sale or distribution of the candy or 
-candy products contained in said assortment to the public; · 

(3) Packing or assembling in the same package or assortment, for 
sale to the public at retail, pieces of candy of uniform size and shape 
having centers of a differtnt color, together with larger pieces of 
candy, which said larger pieces of candy are to be given as prizes to the 
purchaser procuring a piece of candy with a center of a particular color. 

It is further ordered, That the respondent, within 30 days after 
the service upon it of this order, shall file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinabove 
'Set forth. 

1 Published as modified as of November H, 1936. See Commission's opinion as of s11ld 
-date, and ns pulltlshPd th«.'rewith, r«.'nsons for so modifying and for denying re•pondcnt's re­
quest to dlsmi~s the complaint on the ground tllnt it hnd c:liscontlnued the unfair ml'thod 
-of competition. 
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IN THE MATTER OF 

KENNETH HAUER, TRADING AS HAUER DISTILLING 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. :5 OF A~ ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2460. Complaint, June £1, 1935-Decision, Aug. 7, 1936 

Where an individual engaged in purchasing and bottling whiskies, and In 
purchasing, rectifying, and selling gins and other spirituous beverages, and 
in making gin by redistillation of purchased alcohol over juniper berries 
and other aromatics, and neither owning, operating, nor controlling any 
place where beverages are made by original distillation from grain, :fruit, 
or vegetable mash, wort, or wash, and distilling no beverage, but pur­
chasing his distilled spirituous requirements from distillers and bottling 
and reselling same, and in substantial competition, In course of his said 
business, with ( 1) individuals and concerns who manufacture and distill 
fi"Om ma~h. wort, or wash, whiskies, gins, and other spirituous Leverages 
sold by them, and who truthfully use words "Distillery," "Distilleries," 
"Distiller," or ''Distilling" as part of tlwir corporate names, and on their 
stationery and on labels of the bottles in which they sell and ship their 
products, and with (2) those engaged in purchasing, rectifying, blendiug, 
and bottling whisldes, gins, and other spirituous beverages, who do not 
use aforesaid worc:ls, as above set forth-

Represented, through use of his trade name, including word "Distilling," in 
his advertising matter and on his stationery, price lists, cartons, and on 
labels attached to bottles in which he sold and shipped his said products, 
preceded, on latter, In some cases, by words "Distilled by," "Manufactured 
by," ol' "Bottled by," as case might be, that he was a distiller of alcoholic 
beverages, tts ordinarily accepted and understood in liquor industry from 
word "Distilling," 1. e., maker of such beverages by original distillation 
from grain, fruit, or vegetablP. mash, and failed to negative false and 
misleac:ling impt•ession created thereby through statement on labels, iu 
some cases, showing State in which liquor was distilled; 

With efl'eet of misleading and c:leceivlng dealers anc:l purcltasing public, sub­
stantial portion of which prefers to buy spirituous Ilquors bottled by 
actual distillers and manufa<"tnrers tiH'reof, Into bclil'f that said whiskief!, 
etc., sold by him were by him made nnd distilll'd from maf;h, wort, or 
wash, and of inducing dealers nnd public, in such belief, to purchase said 
whisl;ies, etc., and of thereby diverting trade to him from competitors 
who did not, by their trade or corporate names, or in any other manner, 
rept·eseut thnt they were manufacturers, by distillation from mash, wort, 
or wash, of whisldes and other spirituous beverages, and with effect or 
st>curing ndvantage over concerns who did not pursue or practice such 
misrrprescntation and falsely pmport to be manufacturers, by reason or 
prestige attaching In wholesale trade to the distiller, and advantage thereof 
In owrcomlng sales resistance, and belief in minds of said trade a n<l 
public that distiller, investment and expenses of which arc, in general. 


