ATLAS PRODUCTS CO. 485

Complaint

IN THE MATTER OF

FANNIE CHANOWITZ, TRADING AS ATLAS PRODUCTS
COMPANY

COMPLAINT., FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SHC. b OF AN ACT OF CONGRESS APPROVED SEDT. 26, 1914

Docket 2668. Complaint, Dec. 28, 1935—Decision, Sept. 21, 1936

Where an individual engaged in sale through canvassing agents or salesmen of
incandescent lamps, customarily demonstrated by them to prospective pur-
chasers through comparing illumination thereof with that of lamps then in
use by prospect and having same indicated wattage consumption—

(a) Sold lamps, wattage consumption or measurement of which was greater
than that indicated thereon, after allowing for four percent tolerance recog-
nized in industry in legibly and durable marking, in accordance with estab-
lished and universal custom among manufacturers and dealers, voltage and
wattage on each and every incandescent lamp or bulb sold ;

With result that prospective purchasers were thereby deceived and misled Into
believing that said individual's lamps were of same measurement or less,
and produced more light, than lamps of competitors then in use by them, and
to cause said customers to use such falsely labeled lamps and discard the
truthfully labeled competitive products, and of thereby causing injury to
competitors by diverting trade from them to said individual and causing
burchasers to pay bigger light bills due to consumption by such falsely
labeled lamps of more current than should have been consumed by them had
thelr watt measurements been that labeled thereon; and

(b) Sold her said lamps with such watt measurement stamped thereon in such a
way that same was readily and easily rubbed off and became illegible. after
ordinary handling, and it became impossible to determine, witbout test, what
actual measurement of lamp was; . ,

With result of destroying evIdeIx)xce which would have enabled safd individual's
competitors, in their endeavor to sell their products in competition with such
falsely marked lamps, to convince customers or prospective customers of
falsity of marking thereon:

€ld, That such acts and practiceg were to the prejudice of the public and com-
Petitors and constituted unfair methods of competition.

Before ar, Edward M. Awerill, trial examiner.

r.James 1. Rooney for the Commission.
Mr. Herman B. J. Weckstein, of Newark, N. J., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
€mbey 26, 1914, entitled “An Act to create a Federal Trade Commis-
2on, to define its powers and duties, and for other purposes,” tl}e

ederal Tryde Commission, having reason to believe that Fannie
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Chanowitz, {rading as the Atlas Products Company, hereinafter re-
ferred to as respondent, has been and now is using unfair methods of
competition in commerce as “commerce” is defined in said act, and it
appearing to the Commission that a proceeding by it in respeect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracrarn 1. Respondent, Fannie Chanowitz, is an individual do-
ing business, at all times since on or about June 24, 1927, under the
trade name Atlas Products Company and having at all times a place
of business in the city of Newark, State of New Jersey.

Par. 2. During all the times above mentioned the respondent has
been and still is engaged in the business of selling incandescent lamps
made and sold for general lighting service for operation in connec-
tion with electric current supplied by public service corporations.
The respondent during said times has sold and caused its incandescent
lamps to be sold, among other ways by canvassing agents or salesmen
to members of the public, purchasers of incandescent lamps, located
in various States of the United States other than the State of New
Jersey, or the State of origin of the shipment. The respondent has
caused her incandescent lamps when so sold by her to be transported,
by mail or otherwise, from New Jersey, or that State of origin of the
shipment, to the purchasers referred to above, located in said other
States. .

Par. 3. During all the times above mentioned and referred to, other
individuals, firms, and corporations, hereinafter referred to as sellers,
have been engaged in the sale of incandescent lamps made and sold
for general lighting service for operation with electric current sup-
plied by public service corporations, to purchasers, members of the
public for use or consumption, located in various States of the United
States other than the State of the seller or the State of origin of the
shipment.

Par. 4. The respondent, in the sale of incandescent lamps is and has
been in substantial competition in interstate commerce with other
individuals, firms, and corporations, referred to as sellers in para-
graph 3 hereof, during all times mentioned and referred to in pars-
graph 1 hereof.

Par. 5. Substantially at all times above mentioned and referred tos
and for many years prior thereto, it has been the custom and practice
of public service corporations throughout the United States to supply
users of electric current for general lighting service in the respective
communities served by them, variously for the particular unit, OO
either 110, 115, or 120 volt multiple circuits, as the case may be
During said times all the members of the industry engaged in the
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sale of electric lamps or bulbs have known of this custom and practice
and of the voltage of the electric current supplied by the service cor-
Porations in their respective localities.

Par. 6. There is and has been, during all the times above mentioned
and referred to and for many years prior thereto, an established and
universal custom in the United States in connection with the manu-
facture and sale of incandescent lamps manufactured for general
lighting service for operation in connection with electric current sup-
Plied by public service corporations, that, at the times they are dis-
Played or offered for sale or sold by dealers to users or consumers, in-
cluding the Federal and State Governments and their agencies, and
Municipal and other corporations, and members of the public, the
lamps shall be legibly, durably marked or branded, among other
things, with the words and figures indicating, respectively, the num-

er of volts and watts that is the measure of their electromotive force
and power, allowing for certain tolerances, more or less, in that state-
Ment of the number of watts with which they are marked or branded.
The tolerances in the wait measurement, above referred to, are and
ave been known to and recognized, substantially by all the members
of the industries engaged in the manufacture and sale of incandescent
lamps in the United States during all the times above mentioned and
Teferred to. And, the tolerances in the watt measurements of incan-
Scent lamps manufactured for general lighting service, above re-
ferreq to, have during said times coincided with the tolerances as set
Orth in the Federal Specifications for the purchase of incandescent
Amps by the United States Government.
Par.7. The tolerance allowed in the statement of the number of
Watts with which incandescent lamps are and have been marked or
"anded during the times mentioned and referred to, has been four
Percent ahove or below that marked or branded on the lamp.
AR.8. During all the times above mentioned the respondent l}as
*aused the incandescent lamps which she sold in the manner herein-
efore stated, to be exhibited by her salesmen or agents to pur_chasers
Prospective purchasers, labelled, marked, or branded with less
measurements than the actual watt measurement which was
uch greater than the watt measurement with whicl they were
Zl;zljs(l; ;narked, or branded after allowing for the 't(l)len:ini;eai];r:;x
R erred to. And the respondent knew, or with or o
reolﬂd have known, her lamps were falsely branded or labelled wi

“Pect to their watt measurement.

AR. 9. That during all the times above mentioned and referred to,
for Mmany years prior thereto, the public has relied upon the accu(i
Y of the wattage and voltage as the same was branded or marke
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upon the lamp by the manufacturer or seller thereof, otherwise pur-
chasers or users thereof would have no practical way of knowing the
wattage or voltage of the incandescent lamp purchased.

The amount of electric current consumed in the use of incandescent
lamps varies, among other things, according to the watt measurement
of the incandescent lamps.

Par. 10. During the times above mentioned the respondent through
her agents and salesmen has caused demonstrations of her incandes-
cent lamps to be made to members of the public. In such demonstra-
tions the lamp of the respondent labelled with the same watt measure-
ment as that of the lamp then in use by a prospective purchaser would
be compared to show the greater amount of light given by the respond-
ent’s ]amp over the one then in use. When in truth and in fact the
respondent’s lamp was of a much greater watt measurement than the
lamp with which it was compared, although branded or labelled the
same. Prospective purchasers were thereby deceived and misled into
believing that respondent’s lamp was of the same watt measurement
and produced more light, than lamps of competitors then in use by
prospective purchasers,

Par. 11. Dauring all the times above mentioned respondent sold to
the public incandescent lamps on which the markings indicating the
watt and volt measurements were easily, purposely or accidentally, by
wear and tear obliterated or erased, and the evidence thereby destroyed,
which would show to be false the representations respecting the watt
and volt measurements of the lamps; contrary to the usual custom in
marking or branding the watt and volt measurements of incandescent
lamps employed by the members of the industry engaged in making
and selling incandescent lamps.

Par. 12. The misbranding of the lamps or bulbs, and the method
used in branding or marking said lamps or bulbs by the respondents
as set forth in paragraphs 8 and 9 heretofore, had the capacity and
tendency to deceive and mislead purchasers or prospective purchasers
of electric lamps or bulbs; and by reason of such mlsreplesentatloﬂs
the public was deceived and misled into pulchasuw the respondents
lamps or bulbs, to its injury and prejudice, in place of electric lamp3
or bulbs sold by respondent’s competitors, and thereby trade in electric
lamps or bulbs was diverted to the respondent from her competitors:
Thereby substantial injury was done by the respondent to substantial
competition in interstate commerce.

Par. 13. The above acts and things done and caused to be done bY
the respondent were and are, each and all, to the prejudice of the
public and of reqpondent’s competitors, and constltute unfair methods
of competition in interstate commerce within the meaning and inten
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of Section 5 of an Act of Congress entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
Purposes,” approved September 26, 1914,

Rerort, FInpiNes A8 10 THE Faors, axp Orper

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
Slon, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on December 23, 1935, issued and served
Its complaint in this proceeding upon respondent Fannie Chanowitz,
trading as the Atlas Products Company, charging her with the use
of unfair methods of competition in commerce in violation of the
Provisions of said act. After the issuance of said complaint, the re-
pondent failing to file any answer thereto, testimony and evidence
n support of the allegations of said complaint were introduced by

ames I, Rooney, attorney for the Commission, before Edward M.
AVeriH, an examiner of the Commission theretofore duly designated
Y it; and said testimony and evidence was duly recorded and filed
In the office of the Commission. Thereafter, the proceeding regu-

arly came on for final hearing before the Commission on the said
“omplaint, the testimony and evidence in support of the complaint;
0 answer having been filed by the respondent who through her
“ounsel, Herman B. J. Weckstein, orally waived her right to file an
Answer to the complaint, to file briefs in opposition thereto, or to be
tard in ora] argument before the Commission, all of which appears
Of.recol‘d; and the Commission having duly considered the same and
& now fully advised in the premises, finds that this proceeding is
1 t}{e interest of the public and makes this its findings as to the facts
1ts conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

. Paracrapy 1. Fannie Chanowitz is an individual doing business
“ce June 24, 1927, up to the present time under the trade name of
Atlas Products Company, with her principal place of business in the
City of Newark, State of New Jersey, '

AR. 2. Respondent has been, during all the time above mentioned
%d Stll 3s, engaged in the sale of incandescent lamps made a.nd sold
or OPeration with electric current supplied by public service cor-
Porations in general lighting service. Respondent sells her lamps by
*ang of canvassing agents or salesmen who travel throughout the
*2riong States of the United States, taking orders for and demon-

strating said lamps to the purchasers thereof, The respondent caused

e e
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said lamps when sold by her to be transported from the State of New
Jersey to the purchasers thereof located in various States of the
United States other than the State of New Jersey.

Par. 8. There are other individuals, firms, and corporations located
in various States of the United States engaged in the sale of incan-
descent lamps made and sold for the purpose as the incandescent
lamps sold by said respondent, and said individuals, firms, and cor-
porations cause the lamps when sold by them to be transported to
purchasers thereof located in various States of the United States
other than the State of origin of the shipment and are in competi-
tion in interstate commerce with said respondent,

Pag. 4. There is, and has been, for a number of years an established
and universal custom among manufacturers and dealers of incan-
descent lamps in the United States, to legibly and durably mark,
stamp, or brand the lamps sold by them with the words and figures
indicating the voltage and wattage of each and every lamp or bulb.
It is also a recognized custom in the industry that a certain variation
or tolerance in the watt measurement of any lamp is allowable and
that this tolerance is four percent either above or below the rating
marked upon said lamp above. The amount of electric current con-
sumed in the use of incandescent lamps varies according to the watt
measurement of the lamp, thus the greater the watt measurement of
a lamp, the more electricity is consumed in its use; and it is of great
importance to the purchaser of incandescent lamps that the said lamp
be of the same watt measurement as that marked or labeled thereon
and that said marking be legibly and durably placed on said lamp
so that the purchaser may know that the lamp is in truth and in fact
a lamp of the watt measurement indicated thereon.

Par. 5. The incandescent lamps sold by respondent in the manner
hereinbefore stated were in fact, in nearly every instance, of #
greater watt measurement that that indicated upon said lamps after
allowing for the tolerance hereinbefore referred to, and the watt
measurement stamped upon said lamps is not of a durable naturé
but was done in such a way that the same was readily and easily
rubbed off, so that after ordinary handling of said lamp, it becamé
illegible and it became impossible to determine, without having the
same submitted to a test, what the actual watt measurement of sal
lamps was. It was the custom of the agents of said respondent t0
demonstrate to prospective purchasers, the lamps of the respondent
labeled with the same watt measurement, or less, as that of a JampP
then in use by said prospective purchaser, in order to show the
greater amount of light given by respondent’s lamp over the on®
then in use, when in truth and in fact, respondent’s lamp was of &
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Tuch higher watt measurement than the lamp with which it was
¢ompared, although branded and Iabeled the same, or less. Pro-
Spective purchasers were thereby deceived and misled into believing
that the respondent’s lamp was of the same watt measurement, or
less, ang produced more light than the lamps of competitors then in
use by them, and to cause said customer to use the falsely labeled
lamps and diseard the truthfully labeled lamps of the competitors,
thereby causing not only injury to the competitors, by diverting
rade from said competitor to the respondent, but causing the pur-
chaser to bay a greater electric light bill because of the fact that
the lamps which were falsely labeled by the respondent consumed
4 greater amount of electric current than they should have consumed
had tpe lamps been of the watt measurement labeled thereon. The
Want of durability in the marking of lamps sold by the respondent
had the effect of destroying {he evidence which would have enabled

& competitors of respondent, in their endeavor to sell lamps in
ompetition with respondent’s falsely marked lamps, to convince cus-
lomers o prospective customers of the falsity in the marking upon
Tespondent’s lamps.

CONCLUSION

The aforesaid acts and practices of respondent, Fannie Chanowitz,
3 to the prejudice of the public and of respondent’s competitors
'and_constitute unfair methods of competition in commerce within
é © Intent and meaning of Section 5 of an Act of Congress approved

 Ptember 26, 1914, entitled “An Act to create a Federal Trade

OmmiSSiOH, to define its powers and duties, and for othei purposes.”

ORDER TO CEASE AND DESIST

sioThis Proceeding having been heard by the Fed«laral Trade Co;nmis-
takn ubon the complaint of the Commission, testimony and ev1.depce
t ®0 before Edward M. Averill, an examiner of the Com{nlssmn
s’;(;‘etofore duly designated by it, in support of the allegatlf)n.s of
o Complaint, by James I. Rooney, counsel for the Commission;
misa,ns“'el‘ or brief having been filed by the respondent, and the Cqm-
S1on having made its findings as to the facts and its conclusion
grzt 8aid respondent had violated the provisions of an Act of Con-
58 approved September 26, 1914, entitled, “An Act to create a
>deral Trade Commission, to define its powers and duties, and for
°T Purposes,”
h bis ordered, That the respondent, Fannie Chanowitz, trading as
¢ Atlag Products Company, her representatives, agents apd em-
OVees, in connection with the offering for sale, sale, and distribu-
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tion of incandescent lamps in interstate commerce or in the District
of Columbia, do forthwith cease and desist from:

(1) Representing that said incandescent lamps are of any other
watt measurement than that stamped, marked, or labeled thereon,
with due regard to the permissible tolerance.

(2) Labeling, imprinting, marking, or stamping the watt measure-
ment on said lamps in such a manner that the same shall be easily
eradicated by ordinary handling of said lamps.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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' IN tHE MATTER OF

R. C. JENNER AND WILLIAM DeLAPP, DOING BUSINESS
AS JENNER MANUFACTURING COMPANY AND JENNER

SALES COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF REC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2863. Complaint, June 30, 1936—Decision, Sept. 21, 1936

Where two individuals engaged in business of making or assembling small,
cheap electric contrivance for heating small quantities of water or other
lignid, and in marketing said “Wonder Electric Water Heater”—

(a) Advertised “Man with car to deliver and make collections. $40.00 weekly.

No selling.  Must have reference and $100.00 in cash to secure

8oods * * v jp “Help Wanted” or “Man Wanted” section of news-

Papers, and as below set forth represented in advertisements or to appli-

cants that said two individuals had or would establish, through missionary

agents or salesmen, large list of dealers in a city or vicinity, to handle

Sald heaters on consignment, and that all that would be required of

applicants would be to distribute products to replace those sold, and to

make weekly collections and remittances therefor, facts belng no dealers
had been established nor was establishment of such a list contemplated and
dutieg required of applicants included selling, and whole business as con-
ducted by said individuals wag fraudulent scheme to extract money through
falsely representing to persons necding employment, nature of business and
tharacter and value of product and what was to be done by those answer-

Ing and by themselves, and purpose of initlal payment or deposit of

Applicant and terms of employment and salary to be paid; .

Represented that “initial deposit” required of each applicant was in lieu

of temporary fidelity bond, and would be refunded in short time, facts being

Such “deposit” money, in most instances credited as payment for heaters

Shipped forthwith to depositor at price profitable to them, though in some

Instanceg retained outright, without explanation or consideration, was

heither bond nor refunded ;

(c) Falsely Tepresented that each applicant would receive $3 for each new

dealer secured and that they would furnish servicing distributor Wi‘th

Automobile or compensate for use of his own, facts being no such dis-

tributor was ever thus supplied or compensated; and )

Misl‘epresented demand on part of public for said heaters through Seﬂd"fg

€mployee §n guise of customer to dealers or prospective dealers to make

Inquiry about product and purchase small number thereof and return

. Shortly thereafter and order much larger number, thereafter left on hands

Wi Of dealer anq never called for; ot and

Tésult that large numbers of individuals in need of employme !
Telying upon truth of said representations were induced to buy quantities
of said product {n frequently unrealized hope of profitably reselling same
to Consuming public, and trade was unfairly diverted thereby to them
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