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Ix THE MATTER OF

PASQUALE MARGARELLA

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1790. Complaint, May 19, 1936 *—Decision, Nov. 27, 1936

Where an individual engaged in manufacturing candies, including assortments
of penny pieces of uniform size and shape in which the chance selection of
one of a small number of sald pieces, the colored centers of which differed
from those of the majority, entitled purchaser to one of the larger pieces
included with such assortment without further charge, and in which pur-
chaser of last of said penny picces in assortment was given, free, a box of
candy also Included therewith—

Sold said assortments, in competition with many unwilling to offer or sell candies
so packed and assembled or otherwlise arranged and packed for sale to the
purchasing public as to involve a game of chance or the sale of a chance
to win something by chance, or any other method contrary to public policy,
a8 long expressed in the common law and criminal statutes, and to estab-
lished public policy of the United States Government, to wholesalers and
Jobbers for resale to retailers by whom said assortments were exposed for
sale and sold to the purchasing public in accordance with aforesald sales
plan;

With result that many dealers in, aud ultimate purchasers of, candy, attracted
by said method and manner of packing said product and by element of
chance involved In the sale thereof as above set forth, were thereby induced
to purchase his sald candy, thus packed and sold, In preference to that of
competitors who do not use same or equivalent methods, and were thereby
supplied with the means of conducting lotteries in the sale of his product,
in accordance with aforesald sales plan and coutrary to public policy, and
with capacity and tendency to induce as aforesaid, and to divert to him,
by reason of said game of chance, trade and custom from his said competi-
tors who do not use same or an equivalent method, to exclude from said
candy trade all competitors who are unwilling to and who do not use such
method as unlawful, lessen competition therein, and eliminate from sald
trade all actual, and exclude therefrom all potential, competitors who do
not adopt and use such or an equlvalent method, and tend to create 8
monopoly of said trade in bim and such other distributors of candy as use
such a method, and deprive the purchasing public of the benefits of free
competition 1n trade in question:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfalr methods of competition.

Before Mr. Miles J. Furnas, trial examiner,
My, Henry C. Lank for the Commission.

1 Amended and supplemental eomplalnt. Original findings and order in this matter,
which issued on April 3, 1934 (18 F. T. C. 278), were vacated, etc, by order reopening
case on May 19, 1936 (22 F. T, C, 912),
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AMENDED AND SUPPLEMENTAL COMPLAINT

Whereas, the Federal Trade Commission did heretofore, to-wit on
April 29, 1930, issue its complaint Lerein charging and alleging that
respondent herein is and has been guilty of unfair methods of com-
Petition in interstate commerce within the meaning and intent of
Section 5 of an Act of Congress entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
Purposes,” approved September 26, 1914, and

W hereas, this Commission having reason to believe that respondent
herein has been and is using unfair methods of competition in com-
Ierce as “commerce” is defined in said act, other than and in addition
to those in relation to which the Commission issued its complaint as
aforesaid, and it appearing to said Commission that a further proceed-
Ing by it in respect thereof would be in the public interest;

Now, therefore, acting in the public interest, pursuant to the provi-
Slons of the Act of September 26, 1914, aforesaid, the Federal Trade
Commission charges that Pasquale Margarella has been and now is
Using unfair methods of competition in commerce as “commerce” is
defined in said act, and states its charges in that respect as follows:

Paracrapru 1. Respondent has his principal office and place of busi-
Dess Jocated at 477 Broome Street, in New York City, State of New
York, He is now and for several years last past has been engaged
In the manufacture of candies and in the sale and distribution thereof
to wholesale dealers and jobbers located at points in the various States
Of the United States and causes said products, when so sold, to be
transported from his principal place of business in New York City,

' _Y-, to purchasers thereof in other States of the United States at
their respective places of business; and there is now and has been for
Several years last past a course of trade and commerce by said re-
SPondent in such candy between and among the States of the United

tates. In the course and conduct of said business, respondent is in
“mpetition with other individuals and with corporations and partner-
§ 1Ds engaged in the manufacture of candy and in the sale and dis-
tribution thereof in commerce between and among the various States
of the United States.

4R. 2. In the course and conduct of his business, as described in
Es(rla.gl‘aph 1 hereof, respondent sells and has sold to wholesale dealers
as ¢ Jobbers paclkages or assortments of candy so packed and assembled
© Involve the use of a lottery scheme when sold and distributed to
1® consumers thereof,

Unifne of §aid assortments consists of a number of pieces of cz.mdy of
C&ndorm size and shape, together with a number of larger pieces of
¥ and a box of candy, which larger pieces of candy and the box of
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candy are to be given as prizes to purchasers of said pieces of candy
of uniform size and shape in the following manner: The majority of
the said pieces of candy of uniform size and shape have centers of the
same color, but a small number of said pieces of candy have centers of
a different color. The said pieces of candy of uniform size and shape
in said assortment retail at the price of 1¢ each, but the purchaser
who procures one of said candies having a center colored differently
from the majority is entitled to receive and is to be given free of
charge one of the said larger pieces of candy heretofore referred to-
The purchaser of the last piece of candy of uniform size and shape
in said assortment is entitled to receive and is to be given free of
charge the box of candy also contained in said assortment. The color
of the centers of said pieces of candy of uniform size and shape 18
effectively concealed from the purchaser and prospective purchaser
until a selection has been made and the piece of candy broken up
The aforesaid purchasers of said candies, who procure a candy having
a center colored differently from the majority of said pieces of candy
of uniform size and shape in said assortments, thus procure one of the
said larger pieces of candy or box of candy wholly by lot or chance-

Par. 3. The wholesale dealers and jobbers, to whom respondent sells
his assortment, resell said assortment to retail dealers, and said retail
dealers cxpose said assortment for sale and sell said candy to the
purchasing public in accordance with the aforesaid sales plan, Re-
spondent thus supplies to and places in the hands of others the means
of conducting lotteries in the sale of his product in accordance with
the sales plan hereinabove set forth, and said sales plan has the
capacity and tendency of inducing purchasers thereof to purchasé
respondent’s said product in preference to candy offered for sale and
sold by his competitors,

Par. 4. The sale of said candy to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure larger pieces of candy or a box of candy.

The use by respondent of said method in the sale of candy, and
the sale of candy by and through the use thereof and by the aid of
said method, is a practice of the sort which the common law and
criminal statutes have long deemed contrary to public policy; and
is contrary to an established public policy of the Government of
the United States. The use by respondent of said method has the
dangerous tendency unduly to hinder competition or create monopoly
in this, to wit: that the use thereof has the tendency and capacity t0
exclude from the branch of the candy trade involved in this proceed-
ing competitors who do not adopt and use the same method or 21
equivalent or similar method involving the same or an equivalent of
similar element of chance or lottery scheme.
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Many persons, firms, and corporations who make and sell candy
In competition with the respondent, as above alleged, are unwilling
to offer for sale or sell candy so packed and assembled as above
alleged, or otherwise arranged and packed for sale to the purchasing
public so as to involve a game of chance, and such competitors
refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are
attracted by respondent’s said method and manner of packing said
candy, and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent, in preference to candy
offered for sale and sold by said competitors of respondent who do
hot use the same or equlvalent methods. The use of said method
by respondent has the tendency and capacity, because of said game
of chance, to divert to respondent trade and custom from his said
Competitors who do not use the same or an equivalent method; to
exclude from said candy trade all competitors who are unwilling to
and who do not use the same or an equivalent method because the,
Same is unlawful; to lessen competition in said candy trade, and to
tend to create a monopoly of said candy trade in respondent and
such other distributors of candy as use the same or an equivalent
Mmethod, and to deprive the purchasing public of the benefit of free
Competition in said candy trade. The use of said method by the
respondent has the tendency and capacity to eliminate from said
candy trade all actual competitors, and to exclude therefrom all po-
tential competitors, who do not adopt and use said method or an
equivalent method.

Par, 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chance
or the sale of a chance to win something by chance of any other
Method that is contrary to public policy.

Par. 7. The aforementioned method, acts and practices of the re-
Spondent are all to the prejudice of the public and of respondent’s
Competitors as hereinabove alleged. Said method, acts and practices
Constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled “An

¢t to create a Federal Trade Commission, to define 1ts powers and
dUties, and for other purposes,” approved September 26, 1914.

Report, Frnpines A8 1o THE Facts, AND OrDER

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a IFederal Trade Com-
Mission, to deﬁne its powers and duties, and for other purposes,” the

ederal Trade Commission, on April 29 1930, issued and served its
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complaint in this proceeding upon the respondent, Pasquale Mar-
garella, charging him with the use of unfair methods of competition
in commerce in violation of the provisions of said act. Thereafter,
on May 19, 1936, the Commission issued and served its amended
and supplemental complaint on the respondent, charging him with
the use of unfair methods of competition in commerce other than
and in addition to those in relation to which the Commission issued
1ts complaint on April 29, 1930, as aforesaid. On June 24, 1936, the
respondent filed his answer dated June 22, 1936, in which answer
he admitted all the material allegations of the complaint to be true
and stated that he waived hearing on the charges set forth in the
said complaint and consented that, without further evidence or other
intervening procedure, the Commission might issue and serve upon
him findings as to the facts and conclusion and an order to cease
and desist from the violations of law charged in the complaint.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on the said complaint and the answer thereto, and
the Commission having duly considered the same, and being now
fully advised in the premises, finds that this procceding is in the
interest of the public, and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS A8 TO TIIE FACTS

Paracraru 1. Respondent has his principal office and place of
business located at 477 Broome Street, in New York City, State of
New York. He is now, and for several years last past has been,
angaged in the manufacture of candies and in the sale and distri-
bution thereof to wholesale dealers and jobbers located at points
in the various States of the United States, and causes said products,
when so sold, to be transported from his principal place of business
in New York City, N. Y., to purchasers thereof in other States of
the United States at their respective places of business; and there is
now and has been for several years last past a course of trade and
commerce by said respondent in such candy between and among the
States of the United States. In the course and conduct of said busi-
ness, respondent is in competition with other individuals and with
corporations and partnerships engaged in the manufacture of candy
and in the sale and distribution thereof in commerce between and
among the various States of the United States.

Par. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale
dealers and jobbers packages or assortments of candy so packed and
assembled as to involve the use of a lottery scheme when sold and
distributed to the consumers thereof.
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One of said assortments consists of a number of pieces of candy
of uniform size and shape, together with a number of larger pieces
of candy and a box of candy, which larger pieces of candy and the
box of candy are to be given as prizes to purchasers of said pieces
of candy of uniform size and shape in the following manner: The
majority of the said picces of candy of uniform size and shape have
centers of the same color, but a small number of said pieces of candy
have centers of a different color. The said pieces of candy of uni-
form size and shape in said assortment retail at the price of 1¢ each,
but the purchaser who procures one of said candies having a center
colored differently from the majority is entitled to rcceive and is
to be given free of charge one of the said larger pieces of candy
heretofore referred to. The purchaser of the last piece of candy of
uniform size and shape in said assortment is entitled to receive and
s to be given free of charge the box of candy also contained in said
assortment. The color of the centers of said pieces of candy of uni-
form size and shape is effectively concealed from the purchaser and
Prospective purchaser until a selection has been made and the piece
of candy broken up. The aforesaid purchasers of said candies, wha
Procure a candy having a center colored differently from the major-
iy of said pieces of candy of uniform size and shape in said assort-
Ment, thus procure one of the said larger pieces of candy or box of
¢andy wholly by lot or chance,

Par. 3. The wholesale dealers and jobbers, to whom respondent
Sells hig assortment, resell said assortment to retail dealers, and said
Tetail dealers expose said assortment for sale and sell said candy to
the purchasing public in accordance with the aforesaid sales plan.

¢spondent thus supplies to and places in the hands of others the
Means of conducting lotteries in the sale of his product in accordance
With the sales plan hereinabove set forth, and said sales plan has the
“pacity and tendency of inducing purchasers thereof to purchase
Tespondent’s said product in preference to candy offered for sale
and s0ld by his competitors.

Par. 4. The sale .of said candy to the purchasing public in the
Manner above alleged involves a game of chance or the sale of a
“hance to procure larger pieces of candy or a box of candy.

The use by respondent of said method in the sale of candy, and
thfi sale of candy by and through the use thereof and by the aid of
Sald method, is a practice of the sort which the common law and
Timinal statutes have long deemed contrary to public policy; and
I8 Contrary to an established public policy of the Government of the
"mt‘ld States. The use by respondent of said method has the dan-
SeTous tendency unduly to hinder competition or create monopoly in

1S, to wit: that the use thereof has the tendency and capacity to
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exclude from the branch of the candy trade involved in this pro-
ceeding competitors who do not adopt and use the same method or
an equivalent or similar method involving the same or an equivalent
or similar element of chance or lottery scheme.

Many persons, firms, and corporations who make and sell candy
in competition with the respondent, as above alleged, are unwilling
to offer for sale or sell candy so packed and assembled as above
alleged, or otherwise arranged and packed for sale to the purchasing
public so as to involve a game of chance, and such competitors
refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are
attracted by respondent’s said method and manner of packing said
candy, and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent, in preference to candy
offered for sale and sold by said competitors of respondent who do
not use the same or equivalent methods. The use of said method by
respondent has the tendency and capacity, because of said game of
chance, to divert to respondent trade and custom from his said com-
petitors who do not use the same or an equivalent method ; to exclude
from said candy trade all competitors who are unwilling to and who
do not use the same or an equivalent method because the same is
unlawful; to lessen competition in said candy trade, and to tend
to create a monopoly of said candy trade in respondent and such
other distributors of candy as use the same or an equivalent method,
and to deprive the purchasing public of the benefit of free compe-
tition in said candy trade. The use of said method by the respond-
ent has the tendency and capacity to eliminate from said candy trade
all actual competitors, and to exclude therefrom all potential compet-
itors, who do not adopt and use said method or an equivalent method.

Pag. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chance
or the sale of a chance to win something by chance or any other
method that is contrary to public policy.

Par. 7. The Commission further finds that the sale and distribu-
tion in interstate commerce of assortments of candy as described in
paragraph 2 hereof are contrary to public policy.

CONCLUSION

The aforesaid acts and practices of the respondent, Pasquale Mar-
garella, are to the prejudice of the public and of respondent’s com-
petitors and constitute unfair methods of competition in commerce
within the intent and meaning of Section 5 of an Act of Congress,
approved September 26, 1914, entitled “An ‘Act to create a Federal
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Trade Commission, to define its powers and duties, and for other

Purposes.”
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the amended and supplemental complaint of the Com-
Mission and the answer of respondent, in which answer respondent
admits all the material allegations of the complaint to be true, and
States that he waives hearing on the charges set forth in said com-
Plaint and consents that, without further evidence or other inter-
vening procedure, the Commission may issue and serve upon him
findings as to the facts and conclusion and an order to cease and
desist from the violations of law charged in the complaint, and the
Commission having made its findings as to the facts and conclusion
that said respondent has violated the provisions of an Act of Con-
8ress, approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

1t is ordered, That the respondent, Pasquale Margarella, his repre-
Sentatives, agents, and employees, in the offering for sale, sale and
distribution in interstate commerce of candy and candy products, do
Cease and desist from:

(1) Selling and distributing to jobbers and wholesale dealers for
esale to retail dealers candy so packed and assembled that sales
of such candy to the general public are to be made or may be made

Y means of a lottery, gaming device, or gift enterprise;

(2) Supplying to or placing in the hands of wholesale dealers

and jobbers packages or assortments of candy which are used or may

¢ used, without alteration or rearrangement of the contents of such
Packages or assortments, to conduct a lottery, gaming device, or gift
nterprise in the sale or distribution of the candy or candy products
Contained in said assortment to the public;

(8) Packing or assembling in the same package or assortment, for
Sale_to the public at retail, pieces of candy of uniform size and shape

aving centers of a different color, together with a number of larger
Fleces of candy and a box of candy, which said larger pieces of
¢andy and box of candy are to be given as prizes to the purchaser
Procuring a piece of candy with a center of a particular color.

1t is further ordered, That the respondent, within 30 days after
the service upon him of this order, shall file with the Commission
4 report in writing setting forth in detail the manner and form in
Which he has complied with the order to cease and desist herein-
above set forth.
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I~ Tae MATTER OF
SPRINGFIELD METALLIC CASKET COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 19331

Docket 2326. Complaint, Mar. 12, 1935—Decision, Nov. 27, 1936

Where a corporation engaged in the manufacture of metal caskets and purial
vaults, designated as air sealed and mechanically sealed end closing vaults
and in the sale of sald products to jobbers and funeral directors and
undertakers—

(a) Represented, in purported certificates of warranty or guarantee, and in
periodicals of wide interstate circulation, and in booklets, circulars, etc.
and through photographs, testimonials, and other advertising media, that
the metals of which its said vaults were made withstood the ravages of
time and resisted rust and corrosion, and that said vaults were and
would remain waterproof and airtight, when placed underground, for
fifty years;

(b) Made use of certificates of warranty or guarantee in connection with the
gsale and offer of its said vaults which guaranteed the same to be air-
tight, vermin and waterproof, when used for burial purposes, and under-
took thereln to replace any vault without cost in the event of damage to
the contents by water or other elements as g result of rust, corrosiom
ete.; and

Published, in connection with the sale of its said vaults, pictures, draw-

ings, and photographs of cement vaults which had been disinterred in

badly disintegrated condition, together with comment calling attention
thereto;

The facts being that while its sald vaults were made with great care by
skilled workmen, of a highly refined grade of steel, by its very nature
impervious and impenetrable by air, moisture, and water, such metal was
not rust or’corrosion resistant to the extent that it would mnever rust or
corrode after burial, and, once rusted or corroded to a certain extent
during a period of years, said vaults would crumble and corrode, and, in
some instances, cave In and collapse, corrosive qualities, present in all
soilg, vary greatly, so that, while in many sections throughout the United
States in which soil corrosion is not a problem, a twelve gauge metal
vault, buried, would resist penefration by corrosion for more than 100
years, in other soils its said vaults would pit through and cease to become
waterproof in from eight to ten years, conjunction of conditions, which
does not always exist, must obtain in the case of said air sealed vaults
in order to provide protection from the effects of entering water, its vaults
and metals from which made had not been tested under ground for the
full period of 50 years, disinterrment is rare, and it had rarely been called
upon to replace its said vaults;

~

(c

1 Count Two of the complaint alleging violation of the National Industrial Recovery Act
dismissed November 9, 1935,




