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Complaint 231 T.C

Ixn THE MATTER OF
JEROME C. CLAEYS, TRADING AS J. C. CLAEYS

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2920. C‘omplaint, Sept. 1}, 1936—Decision, Nov. 27, 1936

Where a corporation engaged in the manufacture and sale of candy, including
assortments of candy bars and push cards, under plan or arrangement by
which purchaser received for bis five cents one, two, three, or four bars
in accordance with particular number pushed by chance, as announced
by cards’ explanatory legends, and last push secured box of candy—

Sold, to wholesalers and Jobbers and to retailers direct, for resale to pur-
chasing public in accordance with aforesaid sales plan, said assortments,
and thereby supplled to and placed in hands of others the means of con-
ducting lotterles in the sale of its said product, in accordance with such
plan, and contrary to public policy long recognized by the common law
and criminal statutes, and to the established public policy of the United
States Government, and In competition with many who, unwilling t0
offer or sell their candy so packed and assembled or otherwise arranged
and packed to the purchasing public, as to Involve a game of chance
refrain therefrom;

With result that many dealers and ultimate purchasers of candy were at-
tracted by sald method and maunner of packing sald product and by ele
ment of chance involved in sale thereof as aforesald, and were thereby
induced to purchase such candy, thus packed and sold by him, in prefer-
ence to that offered and sold by competitors who do not use same or equiv-
alent methods, and with tendency and capacity to induce such preferen-
tlal purchase and to divert to him trade and custom from his said com-
petitors, who do not use such methods, exclude from said trade all com-
petitors who are unwilling to and do not use such a practice because un’
lawful, lessen competition therein and tend to create a monopoly thereof
in him and such other distributors as do make use thereof, deprive pur-
chasing public of benefit of free competition in trade involved, and elim!-
nate from gald trade all actual, and exclude therefrom all potentials
competitors who do not use such or an equivalent practice:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfalr methods of competition.

Mr, Henry C. Lank and Mr. P. C. Kolinski for the Commission.
CoMPLAINT

Pursuant to the provisions of an Act of Congress, approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federsal
Trade Commission, having reason to believe that Jerome C. Claeys
an individual trading under the firm name and style of J, C. Claeys;
hereinafter referred to as respondent, has been and is using unfair
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Inethods of competition in commerce, as “commerce” is defined in
said act of Congress, and it appearing to said Commission that a pro-
%eeding by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

Paracrarr 1. The respondent, Jerome C. Claeys, is an individual
and trades under the firm name and style of J. C. Claeys, and has his
Principal office and place of business located at 510 Leland Avenue,
South Bend, Ind. The respondent is now and for more than one year
last past has been engaged in the manufacture of candies and in the
Sale and distribution thereof to wholesale dealers, jobbers, and retail
dealers, Jocated at points in the various States of the United States,
and causes and has caused his said products, when so sold, to be trans-
Ported from his principal place of business in the city of South Bend,
Ind., to purchasers thereof in other States of the United States at their
Tespective places of business; and there is now, and has been for more
than one year last past, a course of trade and commerce by said re-
Spondent in such candies between and among the States of the United
States, In the course and conduct of said business, respondent is in
Competition with other individuals and with partnerships and corpo-
Tations engaged in the manufacture of candies and in the sale and dis-
tribution thereof in commerce between and among the various States
of the United States.

Par. 2. In the course and conduct of his business as described in
Paragraph 1 hereof, respondent sells and has sold to wholesale and
retail dealers assortments of candy, so packed and assembled as to
nvolve the use of a lottery scheme when sold and distributed to the
Ultimate consumers thereof.

Such assortments are composed of a number of bars of candy and a
Small box of candy together with a device commonly called a “push
€ard.” The said bars of candy and the small box of candy are sold
2nd distributed to the consuming public by means of said “push card”
1 the following manner: Sales are 5¢ each, and each purchaser is en-
‘t‘ltled to one push from said card. When a push is made from said
Push card” a number is disclosed. The numbers begin with one and
sontinue to the number of pushes there are on the card, but the num-
®IS are not arranged in numerical sequence. The card bears state-
Ments informing purchasers and prospective purchasers as follows:
YOU BUY A FIVE CENT CLAEYS QUALITY BAR AND GET ONE PUSH FRER

YOu push out one of the Following Numbers or Last Push you can exchange
(Without extrn cost) the 5¢ CLAEYS QUALITY BAR for the MERCIIANDISH
INDICATED
% 44, Four 5¢ CLAEYS QUALITY BARS No. 33, Three 5¢ CLAEYS QUALITY
BARS
Numberg 5-10-20-25-30-40-50-60 Two 5¢ CLAEYS QUALITY BARS
LAST PUSH, LARGE BOX CLAEYS QUALITY CANDY.
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The numbers on said card are effectively concealed from purchasers
and prospective purchasers until a selection has been made and the
particular push separated from the card. The fact as to whether &
purchaser receives one, two, three or four bars of candy, or the small
box of candy, for the price of 5¢, is thus determined wholly by lot
or chance.

Par. 3. The wholesale dealers and jobbers, to whom respondent
sells his assortments, resell said assortments to retail dealers, and said
retail dealers, and the retail dealers to whom respondent sells direct,
expose said assortments for sale and sell said candy to the purchasing
public in accordance with the aforesaid sales plan. Respondent thus
supplies to and places in the hands of others the means of conducting
Iotteries in the sale of his product in accordance with the sales plan
hereinabove set forth, and said sales plan has the capacity and tendency
of inducing purchasers thereof to purchase respondent’s said product
in preference to candy offered for sale and sold by his competitors.

Par. 4. The sale of said candy to the purchasing public in the man-
ner above alleged involves a game of chance or the sale of a chance to
procure extra bars or a box of candy.

The use by respondent of said method in the sale of candy, and the
sale of candy by and through the use thereof and by the aid of said
method, is a practice of the sort which the common law and criminal
statutes have long deemed contrary to public policy; and is contrary to
an established public policy of the Government of the United States.
The use by respondent of said method has the dangerous tendency
unduly to hinder competition or create monopoly in this, to wit: that
the use thereof has the tendency and capacity to exclude from the
branch of the candy trade involved in this proceeding competitors who
do not adopt and use the same method or an equivalent or similar
method involving the same or an equivalent or similar element of
chance or lottery scheme,

Many persons, firms, and corporations who make and sell candy
in competition with the respondent, as above alleged, are unwilling
to offer for sale or sell candy so packed and assembled as above
alleged, or otherwise arranged and packed for sale to the purchasing
public so as to involve a game of chance, and such competitors refrain
therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are
attracted by respondent’s said method and manner of packing said
candy, and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase said
candy so packed and sold by respondent in preference to candy offere
for sale and sold by said competitors of respondent who do not use
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the same or equivalent methods. The use of said methods by respond-
ent has the tendency and eapacity, because of said game of chance,
to divert to respondent trade and custom from his said competitors
W}.lo do not use the sanie or an equivalent method; to exclude from
8ald candy trade all competitors who are unwilling to and who do not
Use the same or an equivalent method because the same is unlawful;
to lessen competition in said candy trade, and to tend to create a
Monopoly of said candy trade in respondent and such other dis-
tributors of candy as use the same or an equivalent method, and to

eprive the purchasing public of the benefit of free competition in
Sald candy trade. The use of said method by the respondent has the
tendency and capacity to eliminate from said candy trade all actual
Competitors, and to exclude therefrom all potential competitors, who

0 not adopt and use said method or an equivalent method.

Par. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chance
Or the sale of a chance to win something by chance or any other
Method that is contrary to public policy.

Par, 7, The aforementioned method, acts and practices of the re-
SPondent are all to the prejudice of the public and of respondent’s
Competitors, as hereinabove alleged. Said method, acts, and practices
Constitute unfair methods of competition in commerce within the
Intent and meaning of Section 5 of an Act of Congress, entitled “An

Ct_to create a Federal Trade Commission, to define its powers and

uties, and for other purposes,” approved September 26, 1914.

RerorT, FINDINGS A8 TO THE FaCTS, AND ORDER

Pursuant to the provisions of an Act of Congress, approved Sep-
t?mber 26, 1914, entitled “An Act to create a Federal Trade Commis-
Blon, to define its powers and duties, and for other purposes,” the
i‘ edera] Trade Commission, on September 14, 1936, issued and served
ts Complaint upon the respondent, Jerome C. Claeys, an individual

Tading under the firm name and style of J. C. Claeys, hereinafter
Teferred to as- respondent, charging him with the use of unfair
Methods of competition in commerce, as “commerce” is defined in said
¢t of Congress. Respondent filed answer to said complaint on or
2bout, October 26, 1936, in which answer respondent admits all the
In‘J‘tel‘i_al allegations of the complaint to be true and consents that the
v::_lmlssion may, without further evidence and without other in'ter-
a Ing procedure, make, enter, issue, and serve upon him its findings

S to the facts and conclusion based thereon and an order to cease
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and desist from the methods of competition alleged in the complaint.
This proceeding thereafter having regularly come on for final hear-
ing on said complaint and on the said answer of the respondent, and
the Commission having duly considered the matter and being fully
advised in the premises, finds that this proceeding is in the public
interest, and makes this its findings as to the facts and its conclusion
drawn therefrom,
FINDINGS AS TO THE FACTS

Paracrapmr 1. The respondent, Jerome C. Claeys, is an individual
and trades under the firm name and style of J. C. Claeys, and has
his principal office and place of business located at 510 Leland Avenue,
South Bend, Ind. The respondent is now and for more than one
year last past has been engaged in the manufacture of candies and
in the sale and distribution thereof to wholesale dealers, jobbers, and
retail dealers, located at points in the various States of the United
States, and causes and has caused his said products, when so sold,
to be transported from his principal place of business in the city of
South Bend, Ind., to purchasers thereof in other States of the United
States at their respective places of business; and there is now, and
has been for more than one year last past, a course of trade and com-
merce by said respondent in such candies between and among the
States of the United States. In the course and conduct of said busi-
ness, respondent is in competition with other individuals and with
partnerships and corporations engaged in the manufacture of candies
and in the sale and distribution thereof in commerce between and
among the various States of the United States.

Par. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale and
retail dealers assortments of candy, so packed and assembled as to
involve the use of a lottery scheme when sold and distributed to the
ultimate consumers thereof.

Such assortments are composed of a number of bars of candy and &
small box of candy together with a device commonly called a “push
card.” The said bars of candy and the small box of candy are sold
and distributed to the consuming public by means of said “push card”
in the following manner: Sales are 5¢ each, and each purchaser i3
entitled to one push from said card. When a push is made from said
“push card” a number is disclosed. The numbers begin with one and
continue to the number of pushes there are on the card, but the num-
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bers are not arranged in numerical sequence. The card bears state-
Ients informing purchasers and prospective purchasers as follows:

YOU BUY A FIVE CENT CLAEYS QUALITY BAR AND GET ONE PUSH FRER

It you push out one of the Following Numbers or Last Push you can exchange
(without extra cost) the §¢ CLAEYS QUALITY BAR for the MERCHANDISE
INDICATED

No. 44, Four 5¢ CLAEYS QUALITY BARS No. 33, Three 5¢ CLAEYS QUALITY
BARS

Numbers 5-10-20-25-30-40-50-60 Two 5¢ CLAEYS QUALITY BARS
LAST PUSH, LARGE BOX CLAEYS QUALITY CANDY,

The numbers on said card are effectively concealed from purchasers and
Prospective purchasers until a selection has been made and the particu-

ar push separated from the card. The fact as to whether a purchaser
Teceives one, two, three or four bars of candy, or the small box of candy,
for the price of 5¢, is thus determined wholly by lot or chance.

'P 4R, 3. The wholesale dealers and jobbers, to whom respondent sells

1S assortments, resell said assortments to retail dealers, and said
Tetail dealers, and the retail dealers to whom respondent sells direct,
Xpose said assortments for sale and sell said candy to the purchasing
Public in accordance with the aforesaid sales plan. Respondent thus
Supplies to and places in the hands of others the means of conducting
Otteries in the sale of his product in accordance with the sales plan
‘ereinabove set forth, and said sales plan has the capacity and tendency
of Inducing purchasers thereof to purchase respondent’s said product
1 preference to candy offered for sale and sold by his competitors.

P4r. 4, The sale of said candy to the purchasing public in the manner
above alleged involves a game of chance or the sale of a chance to
Procure extra bars or a box of candy.

The use by respondent of said method in the sale of candy, and the
Sale of candy by and through the use thereof and by the aid of said
Method, is a practice of the sort which the common law and criminal
'tstatutes have long deemed contrary to public policy; and is contrary
0 an established public policy of the Government of the United States.

® use by respondent of said method has the dangerous tendency
Unduly to hinder competition or create monopoly in this, to wit: that

‘¢ use thereof has the tendency and capacity to exclude from the

anch of the candy trade involved in this proceeding competitors
Who do not adopt and use the same method or an equivalent or similar
Method involving the same or an equivalent or similar element of
Chance op lottery scheme.
o Ian}j persons, firms, and corporations who make and sell candy in
Oﬂmpetltlon with the respondent, as above alleged, are unwilling to
er for sale or sell candy so packed and assembled as above alleged,
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or otherwise arranged and packed for sale to the purchasing public
so as to involve a game of chance, and such competitors refrain
therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are at-
tracted by respondent’s said method and manner of packing said candy,
and by the element of chance involved in the sale thereof in the manner
above described, and are thereby induced to purchase said candy so
packed and sold by respondent in preference to candy offered for sale
and sold by said competitors of respondent who do not use the same
or equivalent methods. The use of said method by respondent has the
tendency and capacity, because of said game of chance, to divert to
respondent trade and custom from his said competitors who do not
use the same or an equivalent method; to exclude from said candy
trade all competitors who are unwilling to and who do not use the
same or an equivalent method because the same is unlawful; to lessen
competition in said candy trade, and to tend to create a monopoly of
said candy trade in respondent and such other distributors of candy
as use the same or an equivalent method, and to deprive the purchas-
ing public of the benefit of free competition in said candy trade.
The use of said method by the respondent has the tendency and capac-
ity to eliminate from said candy trade all actual competitors, and to
exclude therefrom all potential competitors, who do not adopt and use
said method or an equivalent method.

Par. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chance
or the sale of a chance to win something by chance or any other method
that is contrary to public policy.

Par. 7. The Commisssion further finds that the sale and distribution
in interstate commerce of assortments of candy, as described in para-
graph 2 hereof, are contrary to public policy.

CONCLUSION

The aforesaid acts and practices of respondent, Jerome C. Claeys,
an individual trading under the firm name and style of J. C. Claeys,
are to the prejudice of the public and respondent’s competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission issued and served
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on September 14, 1936, and the answer of the respondent filed on or
about October 26, 1936, admitting all the material allegations of the
complaint to be true and waiving all further proceedings herein, and
the Commission having made its findings as to the facts and its
conclusion that the respondent has violated an Act of Congress, ap-
Proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
Purposes.”

It is ordered, That the respondent, Jerome C. Claeys, an individual
trading under the firm name and style of J. C. Claeys, his agents,
representatives and employees, in the offering for sale, sale and dis-
tribution in interstate commerce of candy and candy products, do
Case and desist from:

(1) Selling and distributing to retail dealers, and to jobbers and
Wholesale dealers for resale to retail dealers, candy so packed and
assembled that sales of such candy to the general public are to be
Made, or may be made, by means of a lottery, gaming device, or gift
€nterprise;

(2) Supplying to, or placing in the hands of, retail dealers and
Wholesale dealers and jobbers packages or assortments of candy which
are used, or may be used, without alternation or rearrangement of the
Contents of such packages or assortments, to conduct a lottery, gaming
deVice, or gift enterprise in the sale or distribution of candy or
Candy products contained in said assortments to the public;

(3) Supplying to or placing in the hands of retail dealers and
Wholesale dealers and jobbers assortments of candy, together with a

&vice commonly called a “push card” or “punchboard” for use, or
:t,;hiCh may be used, in distributing or selling said candy to the public

retail ;

(4) Furnishing to retail dealers and to wholesale dealers and job-
b‘frs a device commonly called a “push card” or “punchboard,” either
With packages or assortments of candy or separately, bearing a legend
or legends or statements informing the purchaser that the candy or
®andy products are being sold to the public by lot or chance, or in
acc?l‘dmnce with a sales plan which constitutes a lottery, gaming

SVice, or gift enterprise.

K ¢ is further ordered, That the respondent, Jerome C. Claeys, an
ln.dl\?idual trading under the firm name and style of J. C. Claeys,
Within 30 days after the service upon him of this order, shall file
With the Commission a report in writing setting forth in detail the
Manner and form in which he has complied with this order.
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IN TuE MATTER OF

QUAKER CITY CHOCOLATE & CONFECTIONERY
' COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1773. Complaint, May 12, 1936 *—Decision, Nov. 28, 1936

Where a corporation engaged in the manufacture and sale of candy, including
agsortments which were so packed and assembled as to involve the use of
a lottery scheme when sold and distributed to the consumers thereof, and
which consisted of a number of penny pieces of uniform size and shape,
together with a8 number of larger pieces to be given as prizes to those
purchasers of sald uniform pleces who secured, by chance, pieces, the en-
closed colored centers of which differed in color from those of the majority,
and also together with a box of candy given without charge to purchaser
of the last one of said uniform pleces—

Sold to wholesalers and jobbers sald assortments, for resale to retail dealers,
by whom they were exposed for sale and gold to the purchasing public
in accordance with aforesaid sales plan, and thereby supplied to and placed
in the hands of others the means of conducting lotteries in the sale of
its said products, in accordance with such plan, contrary to public policy
long recognized by the common law and criminal statutes and to the estab-
lished public policy of the United States Government, and in competition
with many who, unwilling to offer or sell their candy so packed and assem-
bled, or otherwise arranged and packed for sale to the purchasing public,
as to involve a game of chance, refrain therefrom;

With capaclty and tendency to induce purchasers of its said candy to buy the
same In preference to that offered and sold by competitors, and with result
that many dealers in and ultimate purchasers of candy were attracted by its
said method and manner of packing the same, and by the element of chance
involved in the sale thereof as aforesaid, and were thereby induced to buy
its sald eandy, thus packed and sold by it, in preference to that offered
and sold by competliors who do not use same or equivalent methods, and
with tendency and capacity to divert trade and custom from its sald com-
petitors who do not use such practices, exclude from said trade all com-
petitors who are unwilling to and do not use such a practice as unlawful,
lessen competition therein, and tend to create a monopoly thereof in it and
such other candy distributors as do make use thereof, and deprive the pur-
chasing public of the benefit of free competition in trade involved, and
eliminate from said trade all actunal and exclude therefrom all potential
competitors who do not adopt and use such or an equivalent practice:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

1 Amended and supplemental complaint. Original findings and order in this matter on
April 3, 1934 (18 F. T. C. 269), were vacated by order reopening, etc., on May 12, 1938
See 22 F. T, C. 911,




