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Syllabus

IN THE MATTER OF
AVERY SALT COMPANY!

COMPLAINT, FINDINGS, AND ORDER IN .REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2248. Complaint, Nov. 13, 1934—Dectslon, Nov. 28, 1936

Where a corporation engaged in manufacture and sale of a product which con-
sisted of salt, treated with pyroligneous liquor or acid, secured through
destructive distillation of wood in the absence of alr, with the addition of
pepper, saltpeter, and sugar, and of caramel or burnt sugar, to simulate the
appearance of a product actually treated with natural wood smoke, produce
a merchantable commodity, and satisfy the expectations of the trade and
consuming public—

(2) Described sald product as “Smoke Salt” or as “Avery Sugar Curing Smoke
Salt,” and displayed and featured such name, together with word, in small
letters, “Evaporated,” on the containers of its said product, together with
depiction of a dish and portion and slices of ham thereon; and,

(%) Included with its directions for curing and flavoring meat, in small
letters, the words “This time-saving and sure method of curing meat has
been made possible by the scientific blending of the best meat salt with sugar
cure, spices and concentrated smoke produced from hard wood. Avery Sugar
Curing Smoke Salt (appearing in large letters) does the complete job of
curing and smoking meat. When used according to the following directions,
1t will produce meat that is properly cured with a delicious smoke taste” ;

NOtWithstanding fact that its said “Smoke Salt” had not been, as signified to
consuming public from use of such a word, smoked with natural wood smoke,
nor subjected directly or at all to such smoke, and had not derived from
Such smoke and did not have either its qualities and properties for, or its
efficacy in, curing, preserving, smoking, or flavoring meats as in the con-
ventional smoke house or as in the operation or course of similar or
equivalent processes, and could not, by virtue of the nature thereof, do the
complete job of curing meats nor the curing and smoking of meats in one
Operation ;

With capacity and tendency to mislead and deceive retail dealers into the belief
that so-called “Smoke Salt” was a product subjected directly to the action
and effect of, or impregnated or treated with, the smoke of burning wood
during the process or course of its combustion, and that it could do the
Complete job of curing and smoking meat in one operation, and into pur-

or;;rhmugh subsequent Commission action, effective date for report of compliance with
ﬁnalrdm the {nstant matter was extended until such time as the Commission rendered its

any eclslo‘ns in Smoke Balt Products Co., et al., Docket 2783, and Pennsylvania Salt
any t{‘actunng Co., et al., Docket 2784, subject, however, to amendments or revoeation at
throg llt:rlle 1f such actlon appeared warranted in the d'iscretion of the Commission, and
the n? A lnte:f Commission action relating to its aforesaid stay order, it was directed that
to ent: ter “remain {n flert without prejudice to the right of the Commission forthwith
the matrt SECh final order as seems just at or after the Commisslon’s final declsion in

€r” of the aforesald two cases.
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chase thereof in reliance on such erroneous belief, and with result of placing
in the hands of retail dealer vendees the means whereby they were enabled
to and did mislead and deceive the consuming public into the belief that
its said product had been smoked with natural wood smoke and that appli-
cation and use thereof would do the complete job of curing and smoking
meats as hereinabove set forth, and into purchase thereof in reliance on such
erroneous belief, and of diverting trade to it from competitors engaged in
the sale of salt, truthfully represented and described, for the puirpose, among
others, of curing and preserving meat, in substantial competition with it;
to said competitors’ substantial injury:
ITeld, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. .
Before Mr. Charles F. Diggs and Mr. Robert S. Hall, trial exam-
iners,
Mr. James M. Brinson for the Commission.
Putney, Twombly & Hall, of New York City, for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission having reason to believe that the Avery Salt
Company, hereinafter called respondent, has been and is using unfair
methods of competition in commerce, as commerce is defined in said
act, and it appearing to said Commission that a procecding by it in
respect thereof would be in the public interest, it hereby issues its
complaint stating its charges in that respect as follows:

Paracraru 1. Respondent, Avery Salt Company, is now and for
more than a year last past has been a corporation organized, existing,
and doing business under the laws of the State of West Virginia, with
its principal office and place of business in the city of Scranton and
State of Pennsylvania. It has been and is engaged in the manufac-
ture of a product described as “Avery Sugar Curing Smoke Salt”
and in its sale in commerce among and between the State of Pennsyl-
vania and the various other States of the United States. It causes its
said product, when sold, to be transported to purchasers thereof in
and through the various other States of the United States.

It has been and is, in the course and conduct of such business, in
competition with individuals, partnerships, and corporations engaged
in the sale of salt or of so-called smoked or smoke salt in interstate
commerce.

Par. 2. Respondent, Avery Salt Company, has been for more than
a year last past and now is, offering for sale and selling a certain
product which it has described and designated, and still describes and
designates, as “Smoke Salt” or “Avery Sugar Curing Smoke Salt.”
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The container in which the salt of respondent is packed and marketed
bears directions for use of the product. The leaflet containing the
directions bears the following: “Directions for use of Avery Sugar
Curing Smoke Salt” in large letters followed by:

This time saving and sure method of curing meat has been made possible
by the scientific blending of the best meat salt with sugar curing spices and
Concentrated smoke produced from hardwood.

These words are followed by: “Avery Sugar Curing Smole Salt” in
large letters and, in smaller letters, the words “Does the complete job
of curing and smoking meat.”

- In truth and in fact the product “Avery Sugar Curing Smoke Salt”
offered for sale and sold by respondent in interstate commerce, so de-
Scribed and designated, has not been and is not smoked or brought
In direct contact with smoke, has not been and is not treated in any
Way with natural wood smoke, or subjected to the action and effect
of natural wood smoke. The word “Smoked” or the word “Smoke”
when applied to, or used in connection with the curing of meats, has,
f01‘. a considerable period of time, signified and meant, and now signi-
fies and means to the consuming public that the product to which
the word “Smoked” or “Smoke” is applied has been or is smoked with
hatural wood smoke, subjected to the action and effect of, or treatment
Or impregnation with smoke produced by wood in process of
Combustion. )

‘Par. 8. There have been for many years last past, and now are, in-

1viduals, partnerships and corporations engaged in the manufacture

nd sale, in commerce among and between the various States of the
Uniteq States, of salt truthfully described and designated as “Smoked
Salt” or “Smoke Salt.”
. Par. 4. The practice of respondent, Avery Salt Company, in offer-
Ing for sale or selling its product as “Avery Sugar Curing Smoke
Sa_lt” has had and has the capacity and tendency to mislead and de-
Celve the consuming public, including wholesale and retail dealers,
nto the belief that the product of respondent, so described and desig-
Dated, has been and is salt actually smoked with, treated or impreg-
Rated with, or subjected to the action and effect of natural wood smoke
25 described in paragraph 2 hereof.

The aforesaid practice of respondent also has had and has the
pacity and tendency to divert trade to it from competitors selling
Smoked salt or smoke salt in interstate commerce truthfully desig-
Dated and described.

AR. 5. The aforesaid practices of respondent have been and are
ell to the prejudice of the public and of respondent’s competitors,
nd are unfair methods of competition in interstate commerce in vio-
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lation of the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

Rerport, FinpINGs As TO THE FAcTs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission on the 13th day of November 1934, issued and there-
after caused to be served upon respondent, Avery Salt Company, its
complaint in this proceeding, charging it with the use of unfair method
of competition in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondents’
answer thereto, a stipulation subject to the approval of the Federal
Trade Commission, and which hereby is approved, was introduced by
James M. Brinson, counsel for the Commission, and Henry B.
Twombly, counsel for the respondent, before Charles F. Diggs, an
examiner theretofore duly designated by it whereby and wherein there
were adopted and accepted as testimony and other evidence for the
purpose of this proceeding all testimony taken and evidence received
of a general character in the matters of Morton Salt Company, Docket
2150, Jefferson Island Salt Company, Docket 2151, and Myles Salt
Company, Docket 2152. Thereupon further testimony and evidence in
support of the allegations of the complaint were introduced by James
M. DBrinson, counsel for the Commission, and in opposition thereto
by Henry B. T'wombly, counsel for respondent.

Further testimony and evidence were introduced by said counsel
for respondent in opposition to the allegations of the complaint before
Robert S. Hall, an examiner of the Federal Trade Commission duly
designated by it as a substitute for and in place of the said Charles F.
Diggs because of an emergency requiring such action. This stipula-
tion, testimony and evidence were reduced to writing and filed in the
office of the Commission. Thereafter the proceeding regularly came
on for final hearing before the Commission on the said complaint, the
answer thereto, the testimony and evidence including the testimony
and evidence admitted by the stipulation aforesaid, briefs in support
of the complaint and in opposition thereto, and the oral arguments of
counsel aforesaid; and the Commission having duly considered the
same and being now fully advised in the premises finds that this pro-
ceeding is in the interest of the public and makes this its report stating
its findings as to the facts and its conclusion drawn therefrom.
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FINDINGS AS TO THE FACTS

Paracrapu 1. Respondent Avery Salt Company is now and for more
than a year last past has been a corporation organized, existing, and
doing business under and by virtue of the laws of the State of West
Virginia. It has its principal office and place of business in the city
of Scranton in the State of Pennsylvania, and is now, and for more
than a year last past has been, engaged in the manufacture of a product
fieScribed and designated as “Avery Sugar Curing Smoke Salt,” and
In the sale of such product in commerce between and among the State
of Pennsylvania and the various other States of the United States.
It causes such product, when sold, to be transported from its said
Place of business to purchasers in and through the various other States

of the United States than the said State of Pennsylvania.

In the course and conduct of its said business, respondent Avery Salt
Company has been and is in substantial competition with individuals,
Partnerships, and corporations engaged in the sale of salt in interstate

" COmmerce.

Par. 2. Respondent Avery Salt Company has been for more than a
Year last past and now is offering for sale and selling to retail dealers
and through them to their customers, the consuming public, in the
commerce aforesaid the product mentioned in paragraph 1 in con-
tainers on or around which are labels bearing in large and conspicuous
letters the words “Avery Smoke Salt.” Beneath the word “Avery”
&ppears in small letters the word “Evaporated,” while under the word
“Evaporated” are the words “Sugar Curing.” Between the words
“Sugar Curing” and the words “Smoke Salt,” there is a pictorial
Tepresentation of a portion of ham together with several slices on a
Platter or dish. There also appears the following in large letters
“Easier—Quicker—Surer” followed by the words “Avery Salt Com-
Pany, Avery Island, La., a Subsidiary of International Salt Company,
New York.” On the opposite side of the container, there are directions
for the application or use of the salt in curing and flavoring meat.
:I‘hey are entitled “Avery Sugar Curing Smoke Salt” and are expressed
In large and conspicuous letters, There also appears in small and
nconspicuous letters the following:

This time-saving and sure method of curing meat has been made possible by
the scientific blending of the best meat salt with sugar cure, spices and
Concentrated smoke produced from hard wood. Avery Sugar Curing Smoke
Sait (appearing in large letters) does the complete Job of curing and smoking
Weat, ‘When used according to the following directions, it will produce meat
that g properly cured with a delicious smoke taste. .

In truth and in fact, wood smoke, as commonly understood by the
Public is the product or result of the incomplete or imperfect com-
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bustion of wood, in the presence of air. The word “Smoke,” and
the word “Smoked” used in connection with salt offered for sale, dis-
tributed, or sold, for curing preserving, smoking, or flavoring meats,
or any other word or words used in such connection implying smoke,
or use of smoke, have for a considerable period of time signified and
meant and now signify and mean, to the consuming public, that the
product to which the word “Smoke,” or “Smoked” or any word, or
words, implying smoke or use of smoke is applied, has been or is
smoked with natural wood smoke, that is, subjected directly to the
action and effect of, or to treatment or impregnation with, smoke
produced by burning wood, during the process or course of its com-
bustion, sufficiently to acquire from such source alone smoke or smoke
effects for use in curing, preserving, smoking, or flavoring meats.

The product which respondent offers for sale, distributes and sells
to retail dealers, described and designated as “Smoke Salt” has not
been and is not smoked with natural wood smoke. It has not been
and is not subjected directly or at all to such smoke, that is, smoke
produced by burning wood during the process or course of its com-’
bustion. It has not acquired or derived from such smoke, and has not
had and does not have either its qualities and properties for, or its
efficacy in curing, preserving, smoking or flavoring meats, ag in the
conventional smokehouse, or as in the operation or course of similar
or equivalent processes. It can do neither the complete job of curing
and smoking meats, nor the curing and smoking of meats in one
operation. The product of respondent consists of salt, treated with
a liquid known as pyroligneous liquor or acid, to which are added
pepper, saltpeter, sugar and caramel or burnt sugar.

Pyroligneous liquor or acid is manufactured by a process known
and described as the destructive distillation of wood. This process
requires the absence of air for its efficiency in recovery of the maxi-
mum amount of the constituents or products of the wood. As a
result of this necessity, air is excluded from the retort in which the
decomposition of the wood is accomplished by the external applica-
tion of heat. The only opening in the retort when the process is in
operation is that leading into the condensing apparatus. It affords
no entrance for air but, on the contrary, provides an exit through
which air present in the retort and in the wood is expelled as soon
as the vapors or fumes, and other material or products in the wood
commence their passage into the condensing apparatus. This absence
of air and consequently of combustion effects in the course of the
destructive distillation recovery of all condensible material resulting
from decomposition of the wood. The distillate so produced, pyro-
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ligneous liquor, contains therefore many substances which would be
destroyed in the course of the combustion or incomplete or imperfect
combustion of wood, or would escape into the atmosphere, and which
have not been discovered or identified in the smoke produced by burn-
ing wood in the process or course of its combustion. The applica-
tion of respondent’s product, treated with such pyroligneous liquor,
to meats, therefore, necessarily subjects them to an entirely different
treatment under different atmospheric and other conditions than does
the conventional smoke house method, or equivalent processes in
which natural wood smoke is employed.

A product exposed to the dense natural wood smoke of the smoke

house or its equivalent is subjected to conditions which the applica-
tion of pyroligneous liquor or acid does not and cannot supply and
salt treated with such liquor or acid also fails to supply such condi-
tions, Pyroligneous liquor or acid subjects the product with which
it is treated and such product subjects meats to which it is applied
to the action and effect of numerous substances never found in smoke
and which do not and cannot serve as a substitute for the conditions
and effects of natural wood smoke operating in the smoke house or
1ts equivalent processes. This fact is emphasized by the practice of
Tespondent, in adding caramel or burnt sugar, as an ingredjent, to
its product, in order to produce the honey brown color which the
trade and public associates with products subjected to or impreg-
nated or treated with the said natural wood smoke. In other words,
although using the product of destructive distillation, which it
designates as condensed smoke, for the treatment of its salt, it is
liecessary for respondent to resort to caramel or burnt sugar as a
coloring agent, in order to simulate the appearance of a product
actually treated with natural wood smoke and thereby to produce a
Merchantable commodity, which can, in appearance, satisfy the ex-
Pectations of the trade and consuming public.
_ Par. 3, There are now and for several years last past have been
Individuals, partnerships and corporations engaged in the sale of salt
truthfully represented and described, in interstate commerce for the
Purpose, among others, of curing and preserving meat in substantial
Competition with respondent.

Par. 4. The above and foregoing practices of respondent, de-
Scribed in paragraph 2 hereof have had and have and each of
Ulf%m has had and has the capacity and tendency to mislead and de-
Celve retail dealers, into the belief that the so-called smoke salt has

een and is a product subjected directly to the action and effect of,
or impregnated or treated with, the smoke of burning wood during
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the process or course of its combustion and that such product can do
the complete job of curing and smoking meat in one operation and
into the purchase of such product in reliance on such erroneous belief.

The practices aforesaid have placed and do place in the hands of
retail dealers to whom respondent sells its product the means whereby
they have been and are enabled to mislead and deceive, have misled
and deceived, and do mislead and deceive the consuming public into
the belief that the product of respondent has been smoked with
natural wood smoke as described in paragraph 2 hereof, and that
application and use of such product will do the complete job of
curing and smoking meats in one operation, and into the purchase of
such product in reliance on such erroneous belief.

The aforesaid practices of respondent have had and have and each
of them has had and has the capacity and tendency to divert and each
of them has diverted and does divert trade to respondent from com-
petitors mentioned in paragraph 3 hereof. Such practices have done
and are doing and each of them has done and is doing substantial
injury to such competitors so engaged in substantial competition
with respondent.

CONCLUSION

The aforesaid acts and practices of the respondent, Avery Salt
Company, are to the prejudice of the public and of respondent’s
competitors, and constitute unfair methods of competition in com-
merce within the intent and meaning of Section 5 of an Act of Con-
gress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, a stipulation as to certain testimony and evidence, testi-
mony and evidence taken before Charles F. Diggs and also before
Robert S. Hall, examiners of the Federal Trade Commission there-
tofore duly designated by it for such purpose in support of the
allegations of said complaint and in opposition thereto, briefs filed
herein and oral arguments by James M. Brinson, counsel for the
Commission, and by Henry B. Twombly, counsel for respondent, and
the Commission having made its report stating its findings as to the
facts and its conclusion that said respondent has violated the provi-
sions of Section 5 of an Act of Congress, approved September 26,
1914, entitled “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”
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It i3 ordered, That the respondent Avery Salt Company its officers,
epresentatives, agents, and employees in connection with the offer-
lng for sale, sale and distribution of its salt in interstate commerce
or in the Dlstrlct of Columbia, do forthwith cease and desist from:

(1) Using the word “smoke” or any other word or words signify-
ing smoke, or implying use of smoke, to designate or describe salt
Oﬁ'ered for sale, or sold, for curing, preserving, smoking, or flavor-
ing meats, unless the salt so described or designated has been or is
dlrectly sub]ected to the action and effect of the smoke from burning
Wood during the process and course of its combustion sufficiently to
acquire from such source alone all of its smoke or smoke effects for
Use in curing, preserving, smoking, or flavoring meats.

(2) Representing that its jproduct described. or designated as

‘Avery Sugar Curing Smoke Salt” does the complete job of curing
and smokmﬂ meat, or that meat by treatment with such product
acquires therefrom the same taste or flavor or other properties or
effects, as meat acquires from treatment with salt and subsequent ex-
Posure to the smoke of burning wood during the process and course
of its combustion.

1t is further ordered, That respondent Avery Salt Company shall
file within 60 days from and after the service of this order a report
in writing setting forth in detail the manner and form of its com-
Pliance herew1th
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In THE MATTER OF
AMBUR DISTILLERIES, INC.

COMPLATINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 8 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2}81. Complaint, June 29, 1935—Decision, Nov. 28, 1936

Where a corporation engaged in purchasing, rectifying, blending, and bottling.
whiskies, gins, and other spirituous beverages, and in use of a still for pro-
ducing gin through process of rectification, whereby alcohol purchased, but
not produced, by it was redistilled over Juniper berries and other aromatics,
and in selling its aforesaid various products, In substantial competition with’
those engaged 1n manufacture by distillation of whiskies, gins, and other
spirituous beverages, and in sale thereof, and with those engaged in purchasing,
rectifying, blending, and bottling such products and selling the same among
the various States and in the District of Columbia, and including among
aforesaid competitors those who manufacture and distill from mash, wort,
or wash, a3 commonly understood, their whiskies and other spirituous bev-
erages and truthfully use words “distillery,” “distilleries,” “distilling,” or
“distillers” as a part of their corporate or trade name, on their stationery and
advertlsing, ‘and on the labels of the bottles in which they sell and ship
their products, and those who, engaged in purchasing, rectifying, blending,
bottling, and selling such various products, do not thus use aforesaid words-
as a part of their corporate or trade names, etc., as above set forth—

Represented, through use of word “Distilleries” in i{ts corporate name, printed
on its stationery and advertising and on the labels attached to the bottles
in which it sold and shipped its said products, and in various other ways,
to its customers, and furnished the same with the means of representing to
their vendees, both retailers and ultlmate consuming publie, that it was a
distiller and that the whiskies, gins, and other spirituous beverages contained
in such bottles were by it made through process of distillation from mash,
wort, or wash, notwithstanding fact it did not distill said whiskies, etc.r
thus bottled, Iabeled, sold, and transported by it, nor own, operate, or control
any place or places where such beverages were made by process of distilla~
tion from mash, wort, or wash, as long definitely understood from word “Dis-
tillerles” by trade and ultimate purchasing public as meaning places where
such liquors are made by process of original and continuouns distillation as-
above set forth, and through continuous closed pipes and vessels until manu-
facture i3 complete, and was not a distiller, for purchase of bottled liquors:
of which there is a preference on the part of a substantial portion of the
purchasing public;

With effect of misleading dealers and purchasing public into belief that it was
a distiller and that the whiskies, gins, and other spirituous beverages sold
by it were by it made and distilled from mash, wort, or wash as above set.
forth, and of inducing dealers and purchasing publie, acting in such beliefs,
to buy its sald whiskles, ete.,, bottled and sold by it, and diverting thereby
trade to it from Its competitors who do not, by their corporate or trade
names, misrepresent that they are manufacturers by distlllation, as above set




