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Syllabus

In THE MATTER OF

VALLEY SPRINGS DISTILLERY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2478. Complaint, June 28, 1935—Decision, Dec. 8, 1936

Where a corporation engaged as wholesaler and rectifier of distilled spirits, in

burchasing, rectifying, blending, and bottling whiskies, gins, and other
spirituous beverages, and in producing gin by process of rectification whereby
alcohol, purchased but not produced by it, was by it redistilled over juniper
berries and other aromatics, and in selling aforesdid various products to
wholesalers and retailers in other States and in the District of Columbia,
In substantial competition with those engaged in the manufacture by
true distillation of whiskies, gins, and other spirituous liquors from mash,
wort, or wash, and in the sale thereof among the various States and in the
District of Columbia, and with those engaged in purchasing, rectifying,
blending, and bottling whiskies and other spirituous liquors and in selling
the same as aforesaid, and Including among its said competitors those
who, ag manufacturers and distillers from mash, wort, or wash of whiskies,
ete, sold by them, truthfully use words “distillery,” “distilleries,” “dis-
tillers,” or “distilling” as part of their corporate or trade names and on
their stationery, catalogues, advertising, and on the labels of the bottles
in which they sell and ship such products, and those who, engaged In
burchasing, rectifying, blendiug, bottling and selling such various preduects,
do not use aforesaid words as above set forth—

ReDl‘esented, through use of word “Distillery” in its corporate name, printed

Wit

on its stationery, catalogues, advertising, and labels attached to bottles in
which it sold and shipped its said products, and by express representation
On its letterheads and in various other ways, to its customers and fur-
nished the same with the means of representing to their vendees, both
retailers and ultimate consuming public, that it was a distiller and that the
Wwhiskies, gins, and other spirituous liquors contained in its bottled prod-
ucts, labeled as above set forth, were by it made through process of dis-
tillation from mash, wort, or wash, notwithstanding fact it did not distill
sald whiskies, gins, and other spirituous liquors thus bottled, labeled, sold,
and transported by it, nor own, operate, or control any place or places
where such spirituous liquors are made by process of original and contin-
uous distillation from mash, wort, or wash, through continuous closed pipes
and vessels, until manufacture is complete, as long definitely understood
from word “Distilleries” in the trade and by the ultimate purchasing
Dublie, as menning the place where spirituous liquors are thus made, and it
Wwas not a distiller, for the purchase of bottled liquors of which there is a
Preference on the part of a substantial portion of the purchasing public;

h effect of misleading and deceiving dealers and purchasing public into
belief that it was a distiller and that the whiskles, gins, and other spiritu-
ous liquors sold by it were by it made or distilled from mash, wort, or
wash, as above set forth, and of inducing dealers and purchasing public,
acting in such belief, to buy its said whiskies, etc., rectified and bottled
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by it, and of thereby diverting trade to it from its competitors, who do
not, by their corporate or trade names or in any other manner, misrepre-
sent that they are distillers; to the substantial injury of competition in
commerce ;
Held, That such acts and practices were to the prejudice of the public and

competitors and constituted unfair methods of competition.

Before M. John L. Hornor, trial examiner.

My, PGad B. Morehouse for the Commission.

Mr. Lawrence A. Jacobson, of Chicago, Ill. and Mr. I1. Sternfield,

of Peoria, Ill., for respondent.

CodrPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Valley
Springs Distillery, Inc., hereinafter referred to as respondent, has
been and is using unfair methods of competition in commerce, as
“commerce” is defined in said act, and it appearing to the said Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
respect as follows:

Paracrari 1. Respondent is a corporation organized, existing, and
doing business under the laws of the State of Illinois, with its office
and principal place of business in the city of Chicago, in said State.
It is now, and for more than one year last past has been, engaged
in the business of purchasing, rectifying, blending, and bottling whis-
kies, gins, and other spirituous beverages and in the sale thereof in
constant course of trade and commerce between and among the
various States of the United States and in the District of Columbia.
In the course and conduct of its said business it causes its said
products when sold to be transported from its place of business afore-
said into and through various States of the United States to the
purchasers thereof, consisting of wholesalers and retailers, located in
other States of the United States and the District of Columbia. In
the course and conduct of its business as aforesaid, respondent is
now, and for more than one year last past has been, in substantial
competition with other corporations and with individuals, partner-
ships, and firms engaged in the manufacture by true distillation of
whiskies, gins, and other spirituous liquors from mash, wort, or
wash, and in the sale thereof in trade and commerce between and
among the various States of the United States and in the District of
Columbia; and in the course and conduct of its business as aforesaid,
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respondent is, and for more than one year last past has been, in sub-
stantial competition with other corporations and with individuals, -
firms, and partnerships engaged in the business of purchasing, recti-
fying, blending, and bottling whiskies, gins, and other spirituous
liquors and in the sale thereof in commerce between and among the
various States of the United States and in the District of Columbia.

Psr. 2. In the course and conduct of its business as aforesaid,
respondent has upon its said premises a still which it uses in the
broduction of gin by the process of rectification whereby aleohol
purchased but not produced by respondent is redistilled over juniper
berries and other aromatics. Such rectification of alcoholic spirits
does not make or constitute respondent a distiller as defined by Sec-
tion 8247 of the Revised Statutes regulating Internal Revenue, nor
as commonly understood by the public or the liguor industry. For
8 long period of time the word “Distillery” when used in connec-
tion with the liquor industry and with the products thereof has had
and still has a definite significance and meaning to the minds of
Wholesalers and retailers in such industry and to the ultimate pur-
chasing public, to wit, a place where spirituous liquors are manufac-
tured by a process of original distillation from mash, wort, or wash,
through continuous closed pipes and vessels until the manufacture
thereof is complete, and a substantial portion of the purchasing
Public prefers to buy spirituous liquors bottled and prepared by
distillers,

Par. 8. In the course and conduct of its business as aforesaid,
by the use of the word “Distillery” in its corporate name, printed
on its stationery, catalogs, advertising, and labels attached to the
bottles in which it sells and ships'its said products and by express
Tepresentation on its letterheads that it is a distiller, and in various
other ways, respondent represents to its customers and furnishes them
Wwith the means of representing to their vendeces, both retailers and
the ultimate consuming publie, that it is a distiller and that the said
Whiskies, gins, and other spirituous liquors therein contained were by
1t manufactured through the process of distillation from mash, wort,
or wash, when, as a matter of fact, respondent is not a distiller, does
not distill the said whiskies, gins, and other spirituous liquors by it
so bottled, labeled, sold, and transported, and merely by the use of a
Stl.ll. operated by it as aforesaid in the rectification of alcoholic
Spirits by redistillation over juniper berries and other aromatics
does not distill the whiskies, gins, and other spirituous beverages by
1t s0 bottled, labeled, sold, and transported in the sense in which
the word «“gistilled” is commonly accepted and understood by those
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engaged in the liquor trade and by the public. Respondent does not
own, operate, or control any place or places where spirituous liquors
are manufactured by a process of original and continuous distilla-
tion from mash, wort, or wash.

Par. 4. There are among the competitors of respondent engaged
in the sale of spirituous beverages, as mentioned in paragraph 1
hereof, corporations, firms, partnerships, and individuals who man-
ufacture and distill from mash, wort, or wash, whiskies, gins, and
other spirituous liquors sold by them and who truthfully use the
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part
of their corporate or trade names and on their stationery, catalogs,
advertising, and on the labels of the bottles in which they sell and
ship such products. There are also among such competitors corpora-
tions, firms, partnerships, and individuals engaged in the business
of purchasing, rectifying, blending, bottling, and selling whiskies,
gins, and other spirituous liquors who do not use the words “dis-
tillery,” “distilling,” or “distillers” as a part of their corporate or
trade names, nor on their stationery, catalogs, advertising, nor on the
labels attached to the bottles in which they sell and ship their said
products.

Par. 5. The representations by respondent, as set forth in para-
graph 3 hereof, are calculated to and have a capacity and tendency
to and do mislead and deceive dealers and the purchasing public into
the beliefs that respondent is a distiller and that the whiskies, gins,
and other spirituous liquors sold by respondent are manufactured
or distilled by it from mash, wort, or wash by one continuous
process and are calculated to and have the capacity and tendency to
and do induce dealers and the purchasing public, acting in such
beliefs, to purchase the whiskies, gins, and other spirituous liquors
rectified and bottled by the respondent, thereby diverting trade to
respondent‘ from its competitors who do not by their corporate or
trade names or in any other manner misrepresent that they are dis-
tillers, and thereby respondent does substantial injury to substantial
competition in interstate commerce,

Par. 6. The acts and things above alleged to have been done and
the false representations alleged to have been made by respondent are
to the prejudice of the public and the competitors of respondent and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 20, 1914.
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Report, FinpiNgs A8 10 THE Facrs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on June 28, 1935, issued and served its
complaint in this proceeding upon respondent, Valley Springs Dis-
tillery, Inc., charging it with the use of unfair methods of competi-
tion in commerce in violation of the provisions of said act. After the
issuance of said complaint, and the filing of the respondent’s answer,
the Commission, by order entered herein, granted respondent’s motion
for permission to withdraw said answer and to substitute therefor
an answer admitting all the material allegations of the complaint to
be true, and waiving the taking of further evidence and all other
intervening procedure, which substitute answer was duly filed in
the office of the Commission. Thereafter, this proceeding regularly
came on for final hearing before the Commission on the said com-
Plaint and the substituted answer, briefs and oral arguments of
¢ounsel having been waived, and the Commission, having duly con-
sidered the same and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrari 1. Respondent is a corporation organized, existing, and
doing business under the laws of the State of Illinois, with its office
and principal place of business at 3512-26 Carroll Avenue, in the city
of Chicago, in said State. It is now, and for more than one year
last past has been, engaged in business under a whiskey permit from
the United States Government, which permit is designated “R-151",
as a wholesaler and rectifier of distilled spirits, purchasing, rectify-
Ing, blending, and bottling whiskies, gins, and other spirituous bev-
€rages and in the sale thereof in constant course of trade and com-
merce between and among the various States of the United States
and in the District of Columbia. In the course and conduct of its
said business it causes its said products when sold to be transported
from its place of business aforesaid into and through various States
of the United States to the purchasers thereof, consisting of whole-
§alers and retailers, located in other States of the United States and
In the District of Columbia. In the course and conduct of its busi-
ness as aforesaid, respondent is now, and for more than one year
last past has been, in substantial competition with other corporations
and with individuals, partnerships, and firms engaged in the manu-
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facture by true distillation of whiskies, gins, and other spirituous
liquors from mash, wort, or wash, and in the sale thereof in trade
and ¢ommerce between and among the various States of the United
States and in the District of Columbia; and in the course and conduct
of its business as aforesaid, respondent is, and for more than one
year last past has been, in substantial competition with other cor-
porations and with individuals, firms, and partnerships engaged in
the business of purchasing, rectifying, blending, and bottling whis-
kies, gins, and other spirituous liquors and in the sale thereof in
commerce between and among the various States of the United
States and in the District of Columbia.

Par. 2. In the course and conduct of its business as aforesaid,
respondent has upon its said premises a still which it uses in the
production of gin by the process of rectification, whereby alcohol
purchased, but not produced, by respondent is redistilled over juniper
berries and other aromatics. Such rectification of alcoholic spirits
does not make or constitute respondent a distiller as defined by Sec-
tion 3247 of the Revised Statutes regulating Internal Revenue, nor
as commonly understood by the public or the liquor industry. For
a long period of time the word “Distillery,” when used in connection
with the liquor industry and with the products thereof, has had, and
still has, a definite significance and meaning to the minds of whole-
salers and retailers in such industry and to the ultimate purchasing
public, to wit: a place where spirituous liquors are manufactured by
a process of original distillation from mash, wort, or wash, through
continuous closed pipes and vessels until the manufacture thereof is
complete, and a substantial portion of the purchasing public prefers
to buy spirituous liquors bottled and prepared by distillers.

Par. 3. In the course and conduct of its business as aforesaid, by
the use of the word “Distillery” in its corporate name, printed on its
stationery, catalogs, advertising, and labels attached to the bottles
in which it sells and ships its said products, and by express repre-
sentation on its letterheads that it is a distiller, and in various other
ways, respondent represents to its customers, and furnishes them
with the means of representing to their vendees, both retailers and
the ultimate consuming public, that it is a distiller and that the said
whiskies, gins, and other spirituous liquors therein contained were
by it manufactured through the process of distillation from mash,
wort, or wash, when, as a matter of fact, respondent is not a dis-
tiller, does not distill the said whiskies, gins, and other spirituous
liquors by it so bottled, labeled, sold, and transported, and merely
by the use of a still operated by it as aforesaid in the rectification
of alcoholic spirits by redistillation over juniper berries and other
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aromatics does not distill the whiskies, gins, and other spirituous
F)everages by it so bottled, Iabeled, sold, and transported in the sense
In which the word “distilled” is commonly accepted and understood
by those engaged in the liquor trade and by the public. Respondent
C!Oes not own, operate or control any place or places where spirituous
liquors are manufactured by a process of original and continuous
distillation from mash, wort, or wash.
_ Par. 4. There are among the competitors of respondent engaged
In the sale of spirituous beverages as mentioned in paragraph 1
hereof, corporations, firms, partnerships, and individuals who manu-
facture and distill from mash, wort, or wash whiskies, gins, and other
Spirituous liquors sold by them and who truthfully use the words
“distillery,” “distilleries,” “distillers,” or “distilling” as a part of
their corporate or trade names and on their stationery, catalogs, ad-
vertising, and on the labels of the bottles in which they sell and ship
such products. There are also among such competitors corporations,
rms, partnerships, and individuals engaged in the business of pur-
chasing, rectifying, blending, bottling, and selling whiskies, gins,
and other spirituous liquors who do not use the words “distillery,”
“distilleries,” “distilling,” or “distillers” as a part of their corporate
Or trade names, or on their stationery, catalogs, advertising, or on
the labels attached to the bottles in which they sell and ship their
said products. :

Par. 5. The representations by respondent, as set forth in para-
graph 3 hereof, are calculated to, and have a capacity and tendency
to, and do, mislead and deceive dealers and the purchasing public
n}to the beliefs that respondent is a distiller and that the whiskies,
gns, and other spirituous liquors sold by respondent are manufac-
tured or distilled by it from mash, wort, or wash by one continuous
Process and are calculated to, and have the capacity and tendency to,
and do, induce dealers and the purchasing public, acting in such be-
liefs, to purchase the whiskies, gins, and other spirituous liquors
Tectified and bottled by the respondent, thereby diverting trade to
Trespondent from its competitors who do not by their corporate or
trade hames, or in any other manner, misrepresent that they are dis-
tillers, and thereby respondent does substantial injury to substantial
Competition in interstate commerce,

Par. 6. Much of the “distilled” gin on the market is produced by
¢ompanies who do distill their own alcohol and produce gin therefrom
0¥ redistillation in exactly the same manner that respondent produces

s gins—not under any distillery permit, but under a rectifying per-
E“t- These distiller-rectifiers place on their gin labels: “Distilled
Y Distillers”. There are distilleries which
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produce gin by the same process in the distillery by one continuous
process and the tax is paid at the completion of the process, that is,
after the alcohol becomes gin, so that although the final redistillation
process is the same as that of respondent, yet it is all done in a dis-
tillery and the distiller has control over the process from the mash
to the gin. Thus, it includes original or primary distillation through
closed pipes and vessels, as well as the final process of redistillation
over the juniper berries.

Section 5 of the Federal Alcohol Administration Act, approved
August 29, 1935, dealing with unfair competition and unlawful prac-
tices in the industry, provides that it shall be unlawful to sell in bot-
tles any distilled spirits in interstate or foreign commerce unless they
are bottled, packaged, and labeled in conformity with such regula-
tions, to be prescribed by the Administrator, as will prohibit decep-
tion of the consumer with respect to such products.

Existing regulations under this act define “distilled gin” as the dis-
tillate by original distillation or redistillation of neutral spirits with
aromatics.

The regulations further provide that on labels of domestic distilled
spirits bottled by or for the actual distiller thereof, there shall be stated
the words “distilled by” and immediately thereafter the name of such
distiller and the place where distilled.

Because of existing regulations, under the Federal Alcohol Admin-
istration Act approved August 29, 1935 (49 Stat. 977), which regula-
tions became effective August 15, 1936, providing that rectifiers who
redistill purchased alcohol over juniper berries and other aromatics
may call such resulting product “distilled gin”, and requiring that the
labels state who distilled it, the Commission has excepted gins pro-
duced by respondent by redistillation of alcohol over juniper berries
and other aromatics from the prohibitions of its order.

CONCLUSION

The aforesaid acts and practices of the respondent, Valley Springs
Distillery, Inc., are to the prejudice of the public and of respondent’s
competitors, and constitute unfair methods of competition in com-
merce, within the intent and meaning of Section 5 of an Act of Con-
gress, approved September 26, 1914, entitled “An Act to create a Fed-
eral Trade Commission, to define its powers and duties, and for other
purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer filed herein,
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dated October 24, 1936, by respondent, admitting all the material alle-
gations of the complaint to be true and waiving the taking of further
evidence and all other intervening procedure, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes.”

1t is ordered, That the respondent, Valley Springs Distillery, Inc.,
its officers, representatives, agents, and employees, in connection with
the offering for sale, sale, and distribution of whiskies, gins, or other
Spirituous beverages, in interstate commerce or in the District of
Columbia (except gins produced by it through a process of rectifica-
tion whereby alcohols purchased, but not produced, by respondent are
redistilled over juniper berries and other aromatics), do forthwith
cease and desist from:

Representing, through the use of the word “Distillery” in its cor-
Parate name, on its stationery, advertising, or on the labels attached
to the bottles in which it sells and ships said products, or in any other
Wway by word or words of like import, (a) that it is a distiller of
whiskies, gins, or other spiritnous beverages; or (b) that the said
Whiskies, gins, or other spirituous beverages were by it manufactured
through the process of distillation; or (c) that it owns, operates, or
¢ontrols a place or places where any such products are by it manufac-
tured by a process of original and continuous distillation from mash,
Wwort, or wash, through continuous closed pipes and vessels until the
Manufacture thereof is completed, unless and until respondent shall
&ctually own, operate, or control such a place or places.

1t i3 further ordered, That the said respondent within 60 days from
and after the date of the service upon it of this order, shall file with
the Commission a report or reports in writing setting forth in detail
the manner and form in which it is complying, and has complied, with
the order to cease and desist hereinabove set forth.

" MEMORANDUM

UNrrep Drstiiiers & Winers, Inc. (D. 2486). Complaint, July
1, 1935. The Commission, as of the same date, made findings and
order which, excepting the use of the word “Distillery” in the Valley

Prings case, supra, and word “Distillers” by instant respondent,
With principal place of business in Detroit, were substantially simi-
ar to those in the Valley Springs case; testimony having been taken
before Afr, John L. Hornor, trial examiner, and Commission hav-

g been represented in the instant matter by Mr. PGad B. More-
ouse,
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IN TR MATTER OF

CAREY SALT COMPANY!:

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SLEPT. 26, 1014

Docket 2516, Complaint, Aug. 14, 1935—Decision, Decc. 3, 1936

Where a corporation engaged in the production and sale of a product which
consisted of salt, treated with pyroligneous liquor or acid, secured through
destructive distillation of wood in the absence of air, with the addition of
pepper, saltpeter, and sugar, and of caramel or burnt sugar, to produce
the honey-brown color associated by the trade and publie with products
subjected to or impregnated or treated with natural wood smoke—
Described said product as “Smoke Salt,” and featured said designation
on the labels of the containers in which the same was offered, distributed,
and sold, and repeatedly made use thereof in the printed directions for
use on one side of the label, and likewise made use thereof in advertising
its sald product in a booklet distributed among purchasers and prospective
purchasers; and
(b) Represented, in advertising its said produet through radio broadcasting
and in periodicals, newspapers, booklets, and pamphlets, that its said so-
called “Smoke Salt” cured and smoke-flavored meat in one operation, and
that it was “a thousand times better than the old smokehouse,” and that
meat treated with it acquired therefrom the same taste and other proper-
ties or effects as it acquired from treatment with salt and subsequent eX-
posure to the smoke from burning wood during process and course of com-
bustion, through such statements as “* * * perfect improved meat cure
that takes all guesswork out of home meat-curing,” “Old-timers’ in butch-
ering and curing meats at home amazed!”, “Cures and Smoke-Flavors
Meat in one Operation ... Quicker ... Easier ... With Never-Failing,
Uniform Results!”, “* * = g great step forward in home-curing
methods * * * Reduces the whole curing process * * * into one
single operation * * *”, “experts, familiar with used meat-curing
methods, ®* * * amazed at the extra fine flavor,” “* * * made of
pure * * * ment salt * * * combined with well-balanced sugar-
cure—and flawless, doubly refined and condensed wood smoke”;
Notwithstanding fact that its said “Smoke Salt” had not been, as signified to
consuming public from use of such a word, smoked with natural wood
smoke, nor subjected directly or at all to such smoke, and had not de-
rived from such sinoke and did not have either its qualities and properties

~—

(a

1 Through subsequent Cominissfon actfon, effective date for report of compliance with
order In the Instant matter was extended until such time as the Commission rendered its
final declsions in Smoke Salt Products Co., et al., Docket 2783, and Pennsylvania Salt
Manufacturing Co., et al., Docket 2784, subject, however, to amendments or revocation at
any time if such actlon appeared warranted In the discretion of the Commission, and
through later Commission action relating to its aforesald stay order, it was directed that
the matter “remain in fleri without prejudice to the right of the Commission forthwith to
enter such final order as seems just at or after the Commission's final declslon in the

matter” of the aforesaid two cases,



