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Where a corporation, engaged in manufacture and sale of "straight" goods 
candy and of so-called " break-and-take " assortments, principal trade de­
mand for which comes from the small retailers, with stores in many in· 
stances near schools and patronized by school children, and sale and diS· 
tribution of which candy, affording with sale thereof to public opportunitY 
of obtaining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children, principal consumers or purchasers of 
such type of candy and largest class by far thereof, who buy same. in 
preference to so-called " straight " candy when displayed side by side bY 
reason of lottery or gambling feature connected with former, and selling 
of which in the market of the other, 1. e., the "straight" goods has been 
followed by marked decrease in sales of such "straight" caudy due prin· 
cipally to gambling or lottery featut·e connected with so"calle<l "break-and· 
take " merchandise--

Sold to wholesale and retail dealers its so-called "Here-Tiz" assortments. 
composed of a number of small penny pieces of chocolate-covered candy of 
uniform size and shape, the color of the concealed centers of a small number 
of which differed from that of the majority thereof, together with a nuJil· 
ber of larger pieces of candy to be given as prizes to those vrocuring one 
of said pieces, colored center of which differed, as aforesaid, from majoritY 
thereof, and also together with a still larger piece, to which purchaser of 
last piece of aforesaid chocolate-covered candles was entitled withOut 
charge; so assembled and packed that such assortments might be, and were. 
displayed and sold to consuming public by numerous retall dealers pur· 
chasers thereof in accordance with above-described plan, and with knowl· 
edge and intent that such assortments could and would thus be resold to 
public by retail dealers by lot or chance without alteration, addition, or 
rearrangement, as above set forth, in violation of public policy, and in coJll· 
petition with many who regard such methods of sale and distribution as 
morally bad and as encouraging gambling, especially among children, as 
injurious to the Industry through resulting in the merchandising of a chance 
or lottery instead of candy, and as providing retailers with the means of 
violating the laws of the se,·eral States, and some of whom, for sneh rea· 
>'Ons, r£'fuse to sell candy so p:tt'ked and asS('mblc<l that it can be resold to 
public by lot or chance; 

With result that some competitors b£'gan sale and distribution of candy for 
resale to public as above set forth, to meet competition of those manufac­
turers who thus sold and distributed their cnndy, for which product as 
thus sold there is demand; sales of "straight., candy ot aforesaid refuslug 
competitors who can compete on even terms only by giving same or similar 
devices to retailers, showed a continued decrease; public ancl competitors 
were prejudiced and injured, and trade was diverted from latter to it, and 
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there was a restraint upon and a detriment to the freedom of fair and 
legitimate competition ln Industry Involved: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry 0. Lank, and Mr. P. 0. /(olinski for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep­
tember 26, 1914, entitled "An Act to create a Federal Trade Com­
mission, to define its powers and duties, and for other purposes," the 
Federa.l Trade Commission, having reason to believe that Plantation 
Chocolate Co., Inc., a corporation, hereinafter referred to as respond­
-ent, has been and is using unfair methods of competition in com­
merce, as "commerce" is defined in said act of Congress, and it ap­
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
-charges in that respect as follows: 

PARAGRAPII 1. Hespondent is a corporation organized under the 
laws of the State of Pennsylvania with its principal office and place 
·of business located at 3150 Janney Street, in the city of Philadelphia, 
State of Pennsylvania. It is now and for several years last past has 
been engaged in the manufacture of candies and in the sale and dis­
tribution thereof to wholesale dealers, jobbers, and retail dealers, 
located at points in the various States of the United States and 
-causes and has caused its products, when so sold, to be transported 
from its principal place of business in the city of Philadelphia, Pa., 
to purchasers thereof in other States of the United States at their 
1·espective places of business; and there is now and has been for sev­
-eral years last past a course of trade and commerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi­
tion with other corporations and with partnerships and individuals 
oengageu in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various StatP.s of the 
United States. 

PAR. 2. In the course and conduct of its business, as described in 
}laragraph 1 hereof, respondent sells and has sold since on or about 
December 1935, to wholesale and retail dealers packages or assort­
lHents of candy so packed and assembled as to involve the use of a 
lottery scheme when sold and distributed to the consumers thereof; 

One of said assortments consists of a number of pieces of candy of 
1111iform si7,e and shapP, together with a number of larger pieces of 
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candy, which larger pieces of candy are to be given as prizes to pur­
chasers of said pieces of candy of uniform size and shape in the follow­
ing manner: The majority of the said pieces of candy of uniform size 
and shape have centers of the same color, but a small number of said 
pieces of candy have centers of a different color. The said pieces of 
candy of uniform size and shape in said assortment, retail at the price 
of 1¢ each, but the purchaser who procures olle of said candies havinp: 
a center colored differently from the majority is entitll'd to receive and 
is to be given free of charge one of the said larger pieces of candy 
heretofore referred to. The purchaser of the last piece of candy of 
uniform size and shape in said assortment, is entitled to receive and i:; 
to be given free of charge a still larger piece of candy also contained iH 
said assortment. The color of the centers of said pieces of candy of 
uniform size and shape is effectively concealed from the purchaser 
nnd prospective purchaser until a selection has been made and the 
piece of candy broken up. The aforesnid purchnsers of said candies 
who procure a candy having a center colored differently from the 
majority of said pieces of candy of uniform size and shape in said 
nssortment, thus procure one of the said larger pieces of candy wholly 
by lot or chance. 

PAR. 3. The wholesale dealers nnd jobbers to whom respondent sells 
its assortment, resell said assortment to retail dealers, and said retail 
dealers, and the retail dealers to whom respondent sells direct, expost=-. 
said assortment for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup­
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent's said product in preference to candy offered for 
sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the man­
Her above alleged involves a game of chance or the sale of a chance to 
procure larger pieces of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use. thereof and by the aid of said 
method, is a practice of the ~ort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Gover11ment of the United States. 
The use by re~spondent of said method has the dangerous tendency 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thHeof has the tendency and capacity to exclude from tlw 
branch of the ean1ly trude involved in this proeeeding competitors 
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''"ho do not adopt and. use the same method or an equh·alent or simila1· 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy i11 
competition with the respondent, as above alleged, are unwilling to 
ofl'eL· for sale or sell candy so packed and assembled as above alleged~ 
or otherwise arranged and packed for sale to the purchasing public­
so as to involve a game of chance, a11d such competitors refmi11 
therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
?andy, and by the element of chance involved in the sale thereof 
111 the manner above described, and are thereby induced to purchase­
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who d0o 
not use the same or equivalent methods. The use of said method by 
l'espondent has the tendency and. capacity, because of said game 
of chance, to divert to respondent trade and cu:-;tom from its said 
competitors who do not use the same or an equivalent method; tOo 
exclude from said candy tm<le all.competitors who are unwilling 
to and who do not use the same or an equivalent method because· 
the same is unlawful; to lessen competition in sttid candy tradet 
and to tend to create a monopoly of said can<ly trade in respondent 
and such other distributors of candy as use the same or an equiva­
lent method, and to deprive the purchasing public of the benefit of 
free competition in said candy trade. The use of said method. by 
the respondent has the tendency and capacity to eliminate from 
said candy trade all actual competitors, and. to exclude therefrom 
aU potential competitors, who do not adopt and use said method 
or an equivalent method. 

PAR. 6. Many of said competitors of respon<lent are unwilling to 
adopt and. use said method. or any method involving a, game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAR. 7. The aforementioned. method, acts and practices of the­
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove allf'ged. Said method, acts and prac­
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2G, 1914:. 

14ti7~Gm-il9-vol. 24--52 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1014, entitled "An Act to create a Federal Trade Commis· 
.sian, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 21, 1936, issued and served its 
<:omplaint in this proceeding upon the respondent, Plantation Chaco· 
lnte Co., Inc., a corporation, charging it with the use of unfair mcth· 
ods of competition in commerce in violation of the provisions of said 
act. Respondent filed no answer thereto, but testimony and other 
evidence in support of the allegations of said complaint were intro· 
duced by Henry C. Lank and P. C. Kolinski, attorneys for the Corn· 
mission, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi· 
dence were duly recorded and filed in the office of the Commission. 
Respondent was not represented by counsel and offered no testimonY 
or other evidence. 

Thereafter the proceeding regularly came on for final hearing be· 
fore the Commission on the said complaint, testimony and other 
evidence, and brief of counsel for the Commission in support of the 
('Om plaint; and the Commission, having duly considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Plantation Chocolate Co., Inc., is II. 

corporation organized under the laws of the State of Pennsylvanill, 
with its principal office and place of business located at 3150 JanneY 
Street, Philadelphia, Pa. Respondent is now, and for several years 
last past has been engaged in the manufacture of candy in Philadel· 
phia, Pa., and in the sale and distribution of said candy to retail and 
wholesale dealers located in the State of Pennsylvania and in the major· 
ity of the other States of the United States. It causes said candy when 
sold to be shipped or transported from its principal place of busines·s in 
Philadelphia, Pa., to purchasers thereof in Pennsylvania and in other 
Stn.t~s of the United States at their respective placrs of business. In 
so cn.rrying on said business, respondent is and has been engaged in 
interstate commerce and is and has been in active competition with 
other corporations and with partnerships and individuals engaged in 
the manufacture of candy and in the sale and distribution thereof in 
commPrce hetwe('n 11nd among the various States of the United States. 
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PAR. 2. Among the candy manufactured and sold by respondent was 
an assortment designated as "Here Tiz," composed ·of a number of 
small chocolate covered pieces of candy of uniform size and shape, 
together with a number of larger pieces of candy and one still larger 
piece of candy. The larger piPces of candy and the largest piece 
of candy were given as prizes to the purchasers or consumers of said 
('hocolate covered candies, in the following manner: 

The majority of the said chocolate covered candies in said assort­
ment had white centers, but a small number of said chocolate covered 
('andies had pink centers. The color of the centers of the said choco­
late covered candies was effectively concealed from purchasers and 
prospective purchasers until a selection had been made and the par­
ticular piece of candy broken open. The said chocolate covered can­
dies retailed at the piece of 1¢ each, but the purchaser or consumer 
who procured one of the said candies having a pink center was en­
titled to receive, and was given free of charge, one of the larger pieces 
of candy. The purchaser of the Just piece of said chocolate covered 
candy was entitled to rPceive, and was given free of charge, the 
largest piece of candy in said assortment. The larger pieces of candy 
in said assortment were thus distributed to purchasers of the small 
chocolate covered candies wholly by lot or chance. 

PAR. 3. Candy assortments, involving the lot or chance feature, as 
described in paragraph 2 above, are generally referred to in the 
candy trade or industry as "break and take" assortments. Assort­
ments of candy without the lot or chance feature in connection with 
their resale to the public are generally referred to in the candy 
trade or industry as "straight" goods. These terms will be used 
he.reafter in these findings to designate these types of assortments. 

PAR. 4. Numerous retail dealers have purchased assortments as de­
scribed in paragraph 2 above, direct from respondent or from whole­
sale dealers and jobbers who in turn have purchased said assortments 
from respondent. Such retail dealers displayed said assortments for 
sale to the public as packed and assembled by the respondent, and 
the candy contained in said assortments was sold and distributed to 
the consuming public in accordancf> with the above described sales 
plan. 

PAR. 5. All sales made by respondent were absolute sales, and re­
spondent retained no control over the goods after they were delivered 
to the retail dealers or the wholesale dealers and jobbers. The assort­
ments were packerl in snch manner that they could be. displayed and 
offered for sale, and were designed to be displayed and offered for 
sale, without alteration, addition or rearrangement, to the consuming 
Pnblic by means of a lottery, gaming device or gift enterprise. 
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The sale aud distribution of candy by retail dealers by the method 
described herein is the sale and distribution of candy by lot or ehanco 
and constitutes a lottery, gaming device or gift enterprise. In the 
sale and distribution to retail Jealers and to wholesale dealers and 
jobbers for resale to retail dealers of assortments of candy assembled 
and packed, as described in paragraph 2, responuent had knowledge 
that the said caudy would be resold to the purchasing public hy retail 
dealers by lot or chance, and it packed and assembled snch candy in 
the way and manner described so that it might, without alteration, 
addition, or rearrangement, be resold to the public by lot or.,chance 
by said retail dealers. 

PAR. 6. Many competitors of respondent regard such methods of 
sale and distribution as morally bad and as encouraging gambling­
especially among children; as injurious to the candy industry be­
cause it results in the merchandising of a chance or lottery instead 
of candy; and as providing retail merchants with the means of vio­
lating the laws of the several States. Because of these reasons some 
competitors of respondent refuse and have refused to sell candy RO 
}Jacked and assembled that it can be resold to the public by lot or 
chance. These competitors are thereby put to a disadvantage in com­
peting. Said competitors can compete on even terms only by giving 
the same or similar devices to retailers. This they are mrwilling 
to do, and their sales of "straight" candy show a continued decrease. 

There is a demand for candy which is sold by lot or chance, and in 
order to meet the competition of manufacturers who sell and dis­
tribute candy which is resold by such methods some eompetitors of 
respondent have begun the sale and distribution of candy for t·esale 
to the public by lot or chance. The use of such methods by respond­
ent in the sale and distribution of its candy is prejudicial and in­
jurious to the public and respondent's compe6tors, and has resulted in 
the di,·ersion of trade to respontlt'-nt from its said competitors, and is 
a restraint upon and a detriment to the freedom of fair and lt>gitimate 
competition in the candy industry. · 

PAR. 7. The principal demand in the trade for the "break awl 
take" candy assortments comes from the small rptailers. The stores 
of these small retailers are in many inRtances located near schools 
an<l attract the trade of school children. The consumers or purchasers 
of the lottery or prize candy assortments are principally children, and 
because of the lottery or gambling feature connected with the "break 
and take" assortments and the possibility of becoming a winner it 
has been ob!"erved that the children pmchase them in preference to 
the "straight" candy when the two types of assortments are displayed 
sicle by side. 
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The children prefer to purchase the lottery or prize assortments of 
·candy because of the gambling feature connected with its sale. The 
sale and distribution of "break and take" assortments of candy, or 
of candy which has connected with its sale to the public the means 
or opportunity of obtaining a prize or becoming a winnet· by lot or 
·chance, teaches and encourages gambling among children who com­
prise by far the largest class of purchasers and consumers of this 
type of candy. 

PAn. 8. There nre in the United States many manufacturers of 
·candy who do not manufacture and sell lottery or prize assortments 
of candy and ,.,.. ho sell their "straight" candy in interstate commerce 
in competition with the "break and take" candy, and manufacturers 
of the "straight" type of candy have noted a marked tlecrease in the 
sales of their product whenever and wherever the lottery or prize 
·candy has appeared in their markets. This decrease in the sales of 
"straight" candy is principally due to the gambling or lottery feature 
·connected with the "break and take" candy. 

PAn. D. An ofllcer of the respondent corporation was called as a 
witness and testified, and the Commission finds, that the total volume 
of respondent's business has been approximately $175,000 annually, 
and that while the major part of respondent's business was the sale 
·of "straight" merchandise, yet the exact proportions were not shown. 

PAR. 10. The Commission further finds that the sale and distribu­
tion in interstate commeree of assortments of candy so packed and 
assembled as to enable retail dealers, without alteration, addition or 
rearrangement, to resell the same to the consuming public by lot or 
chance is contrary to the public policy. 

CO~CLU!'ION 

The aforesaid acts and practices of respondent, Plantation Choc­
·olate Co., Inc., were to the prejudice of the public and of respondent's 
·competitors, and constitute unfair methods of competition in com-
merce within the intent and meaning of Section 5 of an Act of Con- r 

gress, apprO\·ed September 26, HH4, entitled ".An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
·other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Conunis­
sion upon the complaint of the Commission, testimony and other evi­
dence taken before l\Iiles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of said 
-complaint, and brief of counsel for the Commission; and the Commis-

ll 
I' 
I 
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sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federnl 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Plantation Chocolate Co., Inc., 
its officers, representatives, agents, and employees, in the offering for 
sale, sale and distribution in interstate commerce of candy and candy 
products, do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packetl 
and assembled that sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming device or gift 
enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers, or retail dealers, packages or assortments of candy which 
are used or may be used, without alteration or rearrangement of the 
contents of such packages or assortments, to conduct a lottery, gaming 
device or gift enterprise in the sale or distribution of the candy or 
candy products contained in saiu assortment to the public. 

3. Packing or assembling in the same package or assortment, for 
sale to the public at retail, pieces of candy of uniform size and shape 
having centers of a different color, together with a number of larger· 
piecPs of candy, which said larger pieces of candy are to be given 
as prizes to the purchaser procuring a piece of candy with a center 
of a particular color. 

It is fwrtlter onlered, That the respm'ldent shall, within 30 days 
after the service upon it of this order, file with the Commission 11. 

report in writing setting forth in detail the manner and form in 
which it hns complied with the order to cease ·and desist hereinabove 
set forth. 
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Doeh"ct 2882. Complaint, July 28, 1936-Dccision, Mar. 4, 1931 

Where a corporation, engaged In manufacture and sale of candy, including cer­
tain 'assortments which were so packed nnd assembled as to involve use 
ot a lottery scheme when sold and distributed to consumers thereof, and 
some of which consisted of a number of penny pieces of uniform size and 
:;;IJape, the concealed color of the centers of n small number of which differed 
from that of the majority thereof, together with a number of large bars 
to be givt-n as prizes to purchasers of those pieces colored centers of which 
differed, as aforesaid, from the majority-

Sold to wholesalrrs and to retailers, for display and re.,"'llle to purchasing public­
in accordance with aforesaid sales plan, said assortments, and thereby sup­
Plied to and placed in the hands of others the means of conducting lotter­
Ies In the !>'ale of Its said products in nccordance with such plan, contrary 
to public policy long recognized by the common law and criminal statutes 
and to an established public policy of the United States Government, and 
in competition with many who, unwilling to offer or sell candy so packed 
lind assembled o1· otherwise arranged all(l packed for sale to purchasing 
Public as to Involve a game of chnnce, or to adopt and use any method 
liH"olving such a game of chance or sale of a chance to win something by 
ehnnce, or any other method contrary to public policy, refrain therefrom; 

W'ith result that many dealers in and ultimate purchasers of candy were at­
tracted by t>'ald method and manner of packing said product, and by element 
of chance Involved in sale thereof, as afo1·esaid, and thereby induced tt>· 
I>nrchase snch candy thus packed and sold by It in preference to that offered 
and sold by snid cmnpetltors who do not use same or equivalent methods; 
and with tendi'JH'Y and <.iiJlllCitr, brcause of said game of chance, to divert 
to it trade from its competitors, as nforl'said, exclude from such trade all 
eompetitOI'S who are unwilling to and do not use such or an equivalent 
nwthod because unlawful, lessen comrwtltion therein, and tend to create a 
lllonoJloly thereof in It and such othe1· distributors as use same or an equiva­
lent method, deprive purchasing public of the benefit of free competition in 
trade Involved, and eliminate from said trade all actual, and exclude there­
from nll potential competitors who do not adopt and use snch or an equiv­
alent methoo: 

lleld, Thnt stwh nets and prncticPs were to the prejudice of the public and 
com1wtltors, and constituted unfair methods of compctitlnn. 

Defore 111 r. 0 lwrles P. Vicini, trial examiner. 
Jli r. llenry 0. Lank and llfr. P. 0. J{olinski for the Commission. 
Jfr. PhilipS. Ehrlich, of San Francisco, Calif., for ref:pondent. 


