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Where a corporation engaged in sale and distribution at wholesale of fish 
and other sea food-

Advertised a certain species of fish offered and sold by it, In price lists or 
bulletins distributed among customers and prospective customers, as "Deep 
Sea Whitefish Fillets," or :!S "Fresh Cusk Fillets (Deep Sea Whitefish)," 
or as "Deep Sea Whitefish Fillets (Cusk) ," or as "D. S. Whitefish Fillets," 
notwithstanding fact said species, or cusk, as known to trade, was not that 
fresh water, Great Lakes species referred to by trade and consuming 
public as "Lake Erie whiteflsh," "Lake Superior whiteflsh," and "Selkirk 
whitefish," and also "whitefish," and so advertised and sold and known 
to such trade and public, and preferred to said salt water species, on the 
part of a substantial portion of such and purchasing public ; 

With effect of misleading and deceiving customer and prospective customer 
members thereof into erroneous beli~f that said representations were true, 
and that its said product, thus represented, was the fresh water white­
fish, and with result that a substantial number of such customers and 
prospective customers and purchasing public bought its said product in such 
belief, and trade was unfairly diverted to It from its competitors, who do 
not misrepresent the nature and kind of their respective products; all 
to the injury of competition in commerce: 

1Ield, That such nets and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John J. J(eenan, trial examiner. 
Mr. Daniel J. Murphy for the Commission. 
Mr. Thomas II. Walsh, of Boston, Mass., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep­
tember 26, 1'914, entitled "An Act to create a Federal Trade Com­
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that M. F. Foley 
Company, a corporation, hereinafter referred to as "respondent," has 
been and is using unfair methods of competition in commerce, as 
"conunerce" is defined in said act, and it appearing to the said Com­
mission that a proceeding by it in respect thereof would be in the 
Public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 
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PARAGRAPH 1. The respondent is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Massachusetts, with its principal place of business located at corner, 
Friend and Union Streets in the city of Boston, in the State bf 
Massachusetts. It is now, and for some time past has been, engaged 
as a wholesaler in the sale and distribution of fish and other sea 
foods in commerce between and among the various States of the 
United States. It causes and has caused the said products, when 
sold, to be shipped from hs place of business in the State of Massa· 
chusetts to purchasers thereof located in a State or States other than 
the State of Massachusetts. In the course and conduct of its business 
respondent was at all times herein referred to in substantial competi­
tion with other corporations, individuals, firms, and partnerships 
likewise engaged in the sale and distribution in interstate commerce 
of similar products. 

PAR. 2. In the course and conduct of its business as described 
in paragraph 1 hereof, the respondent, in soliciting the sale of and 
selling its products in interstate commerce, caused the same to be 
advertised by means of price lists or bulletins distributed in inter­
state commerce among customers and prospective customers, and in 
which advertising matter certain species of the fish offered for sale 
and sold by the said respondent were variously designated, repre­
sented and referred to as "Deep Sea ·whitefish Fillets,'' or as "Fresh 
Cusk Fillets (Deep Sea Whitefish), or as "Deep Sea ·whitefish Fillets 

. ( Cusk) ." Invoices distributed by the said respondent in interstate 
commerce alluded to said species as "D. S. 'Vhitefish Fillet," when in 
truth and in fact said species were not that species of food fish known 
as "whitefish," but were species of food fish other than whitefish. 

PAR. 3. There is a preference on the part of a substantial portion 
of the purchasing and consuming public for that species of food 
fish genuinely known as "whitefish" which is confined chiefly to the 
Great Lakes, rather than for that species of food fish found in the 
Atlantic Ocean and erroneously termed "whitefish." 

PAR. 4. The representations by said respondent, as set forth in 
paragraph 2 hereof, are calculated to, and do, have the capacity and 
tendency to, and do, mislead and deceive customers and prospective 
customers of respondent and the purchasing public into the erroneous 
belief that the said representations made are true, and that the prod­
uct so represented is of the species of food fish genuinely known as 
"whitefish," and to cause a substantial number of such customers, 
prospective customers and the purchasing public, acting on such 
belief, to buy said respondent's product, thereby diverting trade to 
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said respondent from its competitors who do not misrepresent the 
nature and kind of their products, and thereby doing substantial 
injury to substantial competition in interstate commerce. 

PAR. 5. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the meaning and intent of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep­
tember 26, 1914, entitled "An Act to create a Federal Trade Com­
lhission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on March 30, 1936, issued and served its 
complaint in this proceeding upon respondent M. F. Foley Company, 
a corporation, charging it with the use of unfair methods of competi­
tion in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and tlie filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Daniel J. Murphy, attorney 
for the Commission, before John J. Keenan, an examiner of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Thomas H. Walsh, attorney for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
Proceeding regularly came on for final hearing before the Commis­
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, M. F. Foley Company, is a cor­
Poration organized, existing, and doing business under and by virtue 
of the laws of the State of Massachusetts, with its principal place 
of business located in the city of Boston in the said Common­
'Yl'alth. It is now, and for some time past has been, engaged as a 
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wholesaler in the sale and distribution of fish and other sea food in 
commerce between and among the various States of the United States. 
It causes, and has caused, the said products, when sold, to be shipped 
from its place of business in the State of Massachusetts to the pur· 
chasers thereof located in various States of the United States other 
than the State of Massachusetts. 

PAR. 2. In the course and conduct of its business the respondent was 
at all times herein referred to in substantial competition with other 
corporations, individuals, firms, and partnerships likewise engaged 
in the sale and distribution of similar products in commerce among 
and between the various States of the United States. 

PAR. 3. In the course and conduct of its business, as described in 
paragraph 1 hereof, the resr1ondent, in soliciting the sale of, and sell­
ing, its products in commerce, as herein described, causes the. same 
to be advertised by means of price lists or bulletins distributed irr 
said commerce among customers and prospective customers, in which 
advertising matter certain species of the fish offered for sale, and sold, 
by the said respondent were variously designated, represented, and re· 
fened to as "Deep Sea Whitefish Fillets," or as "Fresh Cusk Fillets 
(Deep Sea Whitefish),'' or as "Deep Sea Whitefish Fillets (Cusk) ," 
or as "D. S. 'Whitefish Fillets." For a number of years fish of a species 
of fresh water fish found chiefly in the Great Lakes region of the 
United States have been advertised, so1d, and known as "whitefish." 
They are referred to by the trade and the consuming public as "Lake 
Erie whitefish," "Lake Superior whitefish," and "Selkirk whitefish," 
and also "whitefish." The fish designated, represented, and described 
by the respondent in the manner above set forth were not fish of the 
species of fresh water fish found chiefly in the Great Lakes region of 
the United States and advertised, sold, and known to the trade and 
consuming public as "Lake Erie whitefish," "Lake Superior whitefish," 
''Selkirk whitefish," and "whitefish," but were fish of a species of salt 
water fish known to the trade as "cusk." There is a preference on 
the part of a substantial portion of the purchasing and consuming 
public for that species of fresh water fish known n.s "whitefish," rather 
than for that species of salt water fish known as "cusk." 

PAR. 4. The representations made by said respondent, as set forth 
in paragraph 3 hereof, are concluded to, and do, hn.Ye the capacity 
and tendency to, and do, mislead and deceive customers and prospec· 
tive customers of respondent, the same being members of the pur· 
chasinO' public into the erroneous belief that the said representations 
are tr~e, and 'that the product so represented is of the speeies of 
fresh water fish known as "whitefish." A substantial number of 



M. F. FOLEY CO. 841 

837 Order 

such customers, prospective customers, and the purchasing public, 
acting on such belief, have bought said respondent's product. As a 
result thereof, trade has been unfairly diverted to said respondent 
from its competitors who do not misrepresent the nature and kind 
of their respective products, all to the injury of competition in 
commerce between and among the various States of the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent, :J\1. F. Foley 
Company, are to the prejudice of the public and of respondent's com­
petitors, and constitute unfair methods of competition in commerce, 
Within the intent and meaning of Section 5 of an Act of Congress, ap­
proved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis­
sion upon the complaint of the Commission, the answer of respond­
ent, testimony and other evidence taken before John J. Keenan, an 
e:x:aminer of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein by Daniel J. Murphy, counsel for the Commis­
sion, and by Thomas H. 'Valsh, counsel for the respondent, and the 
Commission having made its findings as to the facts and its conclu­
sion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It u ordered, That the respondent, M. F. Foley Company, .its offi­
cers, representatives, agents, and employees, in connection with the 
offering for sale, sale and distribution of fish and other sea foods in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from : 

1. Representing, directly or indirectly, through the use of the word 
''whitefish," alone or in connection or conjunction with any other 
Word or words, that fish of the species of salt water fish known and 
described as "cusk" are whitefish; 

2. Representing, directly or indirectly, through the use of the word 
"whitefish," alone or in connection or conjunction with any other 
Word or words, that fish of any species other than the species of 
fresh water fish found chiefly in the Great Lakes region of the United 



842 }'EDERAL TRADE COMMISSION DECISIONS 

Order 2-!F. T. C. 

States and known to the trade and consuming public as "Lake Erie 
whitefish," "Lake Superior whitefish," "Selkirk whitefish," and 
"whitefish" are whitefish. 

It i8 further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

TilE CLARK GRAVE VAULT COMPANY 
COMPLAI:-.T, FI:-.DINGS, AND OHDER IN UEGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF A:\' ACT 0~' CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
Ol~ TITLE I 01<' AN ACT OF CONGRESS APPROVED JUNE 16, 1933 1 

Docket 2323. Complaint, Mar. 12, 1935-Decision, Mar. 19, 1931 

Where a corporation engaged in the manufacture of air-seal type, ferrous 
metal burial vaults and in the sale thereof to jobbers and funeral directors 
and undertakers, in competition with those engaged in sale and trans­
portation of metal, stone, concrete, cement and other burial vaults In 
commerce between and among the various States-

(a) Represented through warranties issued by It and through advl:'rtise­
ments In periodicals of wide Interstate circulation, and through booklets, 
circulars, pamphlets, letters, photographs, testimonials, and other advertis­
ing matter, and through Its customers, authorized by it so to state in the 
sale and promotion of sale of Its said vaults, that same would remain 
waterproof and airtight under ground for fifty years, and were so 
warranted, and that they were made of rust and corrosion resisting metal, 
proof against moisture and crumhling, and were waterproof and airtight 
and vermlnproof, and, burled, had llll Impenetrable sl:'al and would afford 
positive and permanent protection to the coffin and body encased therein; 
and 

(b) Made use of "warranties" or "guuruntePs" in connection with sale und 
offer of its said vaults, which were Issued by it through the jobber or 
fnn!'ral <lirector and were Intended to be, and In many cases were, deliv­
ered to ultimate purC'hnsers of snid product, and which guaranteed same for 
tlfty years against entrance of 'water due to defective construction, rust 
or corro~;ion, and undertook therein to replace any vault, without cost 
to purchaser, found defective within the terms of such warranty within 
~>uch lifty-year period, etc.; 

J'he facts being that, while its !':nid Ynnlts were manufactured by it of highly 
refin!'d grndes of metal of high quality, made as carefully, accurately and 
thoroughly as possible hy exn('t control of furnnrlng opl:'rations to make the 
best ferrous metal, that would resh;t, but not prevent, corrosion and tend 
to increase durability of such nwtals for a longer period of time than 
It impuritks l1ad not been rcmo\·ed therefrom, and said nwtals, by their 
very unture and tl'xtnr~>, would not IH.•rmit pn><snge of water or air 
lllll£'S" pnuctnrNl. broken or partially destroyed by corrosion, said vaults, 
by \"lrtue of the rir('nmstancPs h1volved, would not, nevertheless, be 
entirely without molstnre after burial, nil soils are more or less corrosive 
and will eventually cnuse all ferrous metals to pit or corrode, and water, 
frequently present in graves due to mnny conditions, will, when present, 
touch !-laid vaults and in time produce rust, bl'glnning of corrosion, which, 
ou('e start£'d, will mmnlly continue until puncture of metal, and said vaults 
wet·e not rust or corrosion proof or rust or corroF:ion resll'ltant to the extPnt 

1 Count 2 of thP eomplnlnt allt>glng vlolutlon ot the Natlonul Industrial Recovpry Act 
dlsllltRsed NovPmhPr 9, 193:1. 


