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IN e MATTER OF

BRITISH AMERICAN TOFFEE COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIE ALLEGED VIOLATION

OFF SEC. 5 OF AN ACT OF CONGRESS API'ROVED SEI'T. 26, 1914

Docket 3085. Complaint, Mar. 23, 1937—Dccision, May 22, 1937

Where a domestic corporation engaged, at its office and principal place of

M

Wity

Iy

business In the United States, in the manufacture and sale of confee-
tionery products, including one known to the trade as “toffee,” and making
said last-named product from formulas prepared by an Eunglish stockholder
and former candy manufacturer in Kngland for a number of years and
at ity aforesaid office and principal place of business only, and neither
oOwning, operating, nor coutrolling manufacturing plants, branches, or
selling ngencies in any part of England, or in any other foreign country,
and in competition, as thus engaged, with many who sell toffee and other
tonfectionery products made in England and imported therefrom, and who
rightfully and lawfully represent their said merchandise as imported, and
With others who make and sell such products made in the United States and
In no manner represent their said domestic confectionery or toffee as an
Engligh or foreign made and imported confection, such as long popular and
In demand among the consuming publie throughout the United States and
Considered, in the case of many, as superior, and especially so in case of
Eﬂglish—made toffee, to similar domestic produets, and purchased py many
of said publie, in the case of such toffee, in preference to the domestic-made
DProduct—

Ade use of guch words and phrases, on the individual wrappers of the candy
Pleces, ag “Delicious English Toffees,” and Included on the statements
]iumgmphed or printed on the ccllophane bags or containers of such indi-
Viduany wrapped pleces, along with its nnme of “DBritish American Tcffee
C“"'D""Y.” words “England’s Most Popular Sweet, Picendilly Toffee,” and
also got forth thercon depictlons of the Tower of London and London Bridge
ind two goldiers simulating in dress and appearance British soldiers, and
UDon the cartons contalning sald cellophane bags or toffee in bulk set
forth Jatels, along with its aforesaid name, containing words ‘Piceadilly

Toffee mage by,” ete.;

tendency ang capaclty to mislead and decelve a substantial portion of the

puTChflSing publie into the erroneous and mistaken belicf that its said toffee

Droducts, thus designated as “English” and “Plecadilly” toffee, were importa-

tiong of & foreign made product and that it owned and operated factories

tn Englang in which it made the snme, and with result that such publie, by

Teason of said belief thus induced, bought substantial volume of its said

Products, gnq trade wns unfairly diverted from those competitors engaged

In Similar businesses who do not make use of the same or similar misrepre-

Sentationg, aetg and practices; to the substantial injury of competition in

Commerce .

€ld, that syep nets and practices were to the prejudice of the public and
€Ompetitors and constituted unfair methods of competition.
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Mr.J. T. Welch for the Commission.
Tilson, Stanley & McCuen, of Washington, D. C., for respondent-

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that British
American Toffee Company, a corporation, hereinafter referred to as
respondent, is now, and has been, using unfair methods of competi-
tion in commerce, as “commerce” is defined in said act, and it ap-
pearing to said Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating
its charges in that respect as follows:

Paracrarir 1. British American Toffee Company is now, and has
been at all times mentioned herein, a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Connecticut, with its office and principal place of business at 102 I1ill
Street, New Iaven, Conn. It is now, and has been at all times men-
tioned herein, engaged in the business of manufacturing and selling
confectionary products, including a product known to the trade as
“toffee,””

Par. 2. Said respondent causes its said product, when sold to
wholesale and retail dealers to be transported from its principal place
of business in the State of Connecticut, to the purchasers thereof lo-
cated in other States of the United States, and in the District of
Columbia. There is now, and has been at all times mentioned herein,
a constant current of trade and commerce in said product known a8
“toffee” manufactured and sold by the respondent, between and
among the various States of the United States and in the District
of Columbia,

Par. 3. Said respondent, in the course and conduct of its business,
has_ l.)cen at all times mentioned herein, engaged in substantial com-
petition with other corporations, partnerships, and individuals, en-
gaged in commerce among the several States of the United States and
in. the. District of Columbia, in the manufacture, importation, dis-
tribution, and sale of domestic and foreign confectionary procducts;
including the product known as “toffee.”

Par. 4. Respondent, British American Toffee Company, in the
course and conduct of its business, as set forth herein, has offered for
sale and sold in commerce as herein set out, certain of its products
to wit: “English Toffee,” “English Toffees,” and “Piccadilly Toflce,”



BRITISH AMERICAN TOFFEE CO. 1339
1337 Complaint

in cellophane or paper bags or containers and in cartons. By way of
advertisement or inducement to purchase, there is lithographed or
Printed thereon as to “English Toffee” or “English Toffees,” the
following :
Delicious Linglish Toffees

Printed in England

and as to “Picadilly Toflee,” the following: _
“England’s Most Popular Sweet” Piccadilly Toffce
Dritish-American Toffee Company

together with figures or pictures of an English castle representing
the Tower of London and London Bridge, a coat-of-arms and two
Soldiers simulating British soldiery in dress and appearance. The
Cartons in which respondent has shipped and now ships its said
Products, had and have affixed to them labels containing the following
Words:

Piccadilly Toffee

Tlle cartons in which respondent’s said products are shipped bear
Printed words or legends such as “Printed in England” which have
the capacity and tendency to mislead and deceive a substantial num-

Cr of the purchasing public into the mistaken and erroneous belief

that the contents of said eartons are also made in and imported
from England. TRespondent has caused invoices and billings to be
Orwarded to its customers, located in States other than the State
(:f.Connecticut, containing as a description of its said product:
p lecadilly Toffee.”

Psr. 5, Respondent, British American Toffee Company, does not
Manufacture any of its products, including those described herein,
M any part of England, does not own or operate manufacturing
Dlants, branches or selling agencies in any part of England. All
t‘Oﬂ'(-,e products of the respondent are of domestic manufacture. Re-
21’01}(]_ent’s corporation is not a “British” corporation, nor it is a

litish-American” corporation.
in ;Em- 6. Confectionary .products, .including “toffee” manufac?ured
wi def’gl‘and or othex: foreign countries, have for many years enjoyed
iner sI’ll)e.ad popularity, good-}vlll, and demand among the consum-
CO;;SPU lic throughou? the United States, many of whom b.elleve and
whsider that confectionary products, especially those designated as
. esg-e-e};,], mannfactu.refl in En'glz.md, are sup.erior in quality and other
Uredd' 0 charac.terlstlcs to similar confectlonary.product.s manufac-
out “m the. United States. Many of the consuming publ.lc through-

e United States purchase “toffee” manufactured in England
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and imported into the United States in preference to “toffee” manu-
factured in the United States. ]

Par. 7. The false and misleading advertising and representations
hereinabove set out, on the part of the respondent, places in the hands
of wholesale and retafl dealers and jobbers, an instrument and means
whereby said dealers and jobbers may commit a fraud upon a sub-
stantial portion of the consuming public by enabling dealers to repré-
sent and offer for sale and sell the said products known as “Engl_ISh
Toffee” or “English Toffees” and “Piccadilly Toflee,” either as an 1m-
ported product or as a product manufactured in the United States 1
conjunction with or under license from English manufacturers of
“toffee.” There are, among the competitors of the respondent, many
who deal in confectionary products and sell “toffee,” as well as other
confectionary products manufactured in England and imported into
the United States, who rightfully and lawfully represent such mer-
chandise to be imported. There are others among the competitors Of,
the respondent, who deal in confectionary products, including “toffee’
that are manufactured in the United States, who in no manner repre-
sent their products as having been manufactured in or imported from
England or any other foreign country.

Par. 8. The effect of the foregoing false and misleading advertise-
ments and representations of the respondent is to mislead a substantial
number of wholesale and retail merchants and jobbers, as well as &
substantial portion of the consuming publie, in the several States, by
inducing them to erroneously and mistakenly believe: )

1. That respondent owns and operates factories in England, in
which it manufactures the products known as “English Toflee” or
“I'nglish Toffees” and “Iiccadilly Toffec”;

2. That respondent is a British corporation or a British-American
corporation;

3. That the products known as “English Toffee” or “English Tof-
fees” and “Picadilly Toffee” are importations of a foreign manu-
factured product that can be, and often are, sold by dealers on the
open market to the consumer public at a higher price than like prod-
ucts of domestic manufacture;

4. That the products known as “English Toffec” or «English Tof-
fees” and “Piccadilly Toffee” are manufactured in conjunction with
or under license from foreign manufacturers who have been engage
in t‘he confectionary business for many years.

The foregoing false and misleading statements and representations
on the part of respondent are added inducements for a substantia!
number of wholesale and retail merchants and jobbers, as well as con”
swmer purchasers, to buy the products known as “English Toffee” 0F
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“].?‘ngliSh Toffees” and “Piccadilly Toffee,” manufactured, sold and
distributed by respondent, and have a tendency and a capacity to,
*nd do unfairly divert trade from competitors of respondent engaged
;1 similar businesses who do not make use of the same or similar
alse and misleading statements and representations, with the result
that substantial quantities of said products known as “English Toflee”
or “English Toffees” and “Piccadilly Toffee” are sold to said dealers
And purchasers and to the consuming public on account of said beliefs
duced by the said false and misleading representations. As a con-
Sequence thereof, substantial injury has been done by the respondent
% competition in commerce among the several States of the United
tates, and in the District of Columbia. .
AR. 9. The above and foregoing acts, practices and representations
of the respondent have been and are all to the prejudice of the public
“hd of respondent’s competitors, and have been and are unfair meth-
45 of competition within the meaning and intent of Section 5 of
A Act of Congress approved September 26, 1914, entitled “An Act
O create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

Rerort, Finpines as 10 TiiE FAcTs, ANp OrpER

Pursuant to the provisions of an Act of Congress approved Sep-
“iber 96, 1914, entitled “An Act to create a Federal Trade Com-
Mssion, to define its powers and duties, and for other purposes,” t.he
“ederal Trade Commission on March 23, 1937 issued and served its
“Omplaint jn this proceeding upon said respondent, British Ameri-
“n Toffeq Company, charging it with the use of unfair methods of
cmn'l)elition in violation of the provisions of said act. Thereafter,
* Slipulation was entered into whereby it was stipulated and agreed

lnt' A statement of facts signed and exccuted by the resp(.)m.lent and
Jee - Kelley, Chief Counsel for the Federal Trade Commission, sub-
i <t to the approval of the Commission, may be taken as the facts
‘n this broceeding and in lieu of testimony in support of the charg.es
ted in the complaint, or in opposition thercto, and that the said
,.Q(I)::mi%ion. may proceed upon said statement qf facts 1to.mallcje :t;
lhel.:t’ Stating its findings as to the facts and its cone u§1011 ai]e

Il and enter its order disposing of the proceeding without e
Dl'es(.ma“on of argument or the filing of briefs. Thereuftex: t.lus
E,I'OC“?"“"'.! regularly came on for final hearing be‘fore the. Commission

T S complaing and stipulation, said stipulation having begn ap-

ﬁ:;";‘l and accepted, and the Commi.ssion having duly cm;sulexl'c.q
e and being now fully advised in the premises, finds that this

HeT56m 30 vol. 24——87
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. . . o
proceeding is in the interest of the public and makes its findings as t
the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarm 1. British American Toffee Company i§ a corporatiod
organized in January 1936 and existing and do.ing b11§1ne§s under Mld
by virtue of the laws of the State of Connecticut with its office ann
principal place of business at 102 Hill Stx-'eet, New.Haven, COnu:
Since its organization, it has been engaged in the business of m?lnct
facturing and selling confectionery products, including a proct
known to the trade as “toffee.” The capital stock of the corporatiol
is owned by Theodore R. Blakeslee of New Haven, Conn., and J ames
Whitefield and H. E. Tilbrooke of London, England. The ownership
of the stock of said corporation is equally divided among the above
named individuals.

Par. 2. When its toffee is sold to wholesale and retail dealers 10-
cated in various States of the United States, the respondent cause
said toflee to be transported from its principal place of business 1
the State of Connecticut to the purchasers thereof at their respectlz’le
points of location in other States of the United States. The respon ;
ent has, at all times since its organization, maintained a consts?
current of trade in commerce in its toffce between and among t_he
various States of the United States and in the District of Colum'blﬁ'

Par. 3. British American Toffee Company has, at all times sinc®
its organization, been engaged in substantial competition with othe’
corporations and with partnerships and individuals likewise engag®
in the manufacture, distribution and sale of domestic confectionary
products, including toffee, and with corporations, partnerships, i
individuals engaged in the importation, distribution, and sale O”
foreign confectionary products, including toffee, in commerce amols
and between the several States of the United States. )

Par. 4. In the course and conduct of its business, British America®
Toffee Company has offered for sale and sold its toffee in commercés
as herein set out, in cellophane or paper bags or containers afld m
cartons. By way of advertisement, there are lithographed or printe !
on the individual wrapper for each piece of candy, the words «Deli
cious English Toffees.” There are lithographed or printed on the
cellophane bags or containers which hold a number of individu?
pieces of toffee the following words:

Lngland’s Most Popular Sweet
Piccadllly T ffee
British American Toffee Company
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On the cellophane bags or containers, there also appear figures or
Picturizations representing the Tower of London and London Bridge
and two soldiers simulating British soldiery in dress and appearance.

The other containers or cartons in which the cellophane bags or
the toffee in bulk have been shipped from respondent’s place of
business to dealers and purchasers located in the several States bear
labels containing the following words:

Piccadilly Toffee
made by
The British American Toffee Co.
New Haven, Conn.

Par. 5. British American Toffee Company actually manufactures
said toffee in New Haven, Conn. It does not manufacture its toffee
In any other place and it does not own, operate, or control manufac-
turing plants, branches, or selling agencies in any part of England
or in any other foreign country, Its toffee is made from formulas
Prepared by the aforesaid James Whitefield who has been engaged
In the manufacturing of candy in England for a number of years.

Par. 6. Confectionary products, including toffee manufactured in
Eflgland or other foreign countries, have for many years enjoyed
Widespread popularity, good-will and demand among the consuming
Public throughout the United States, many of whom believe and con-
‘S‘lder that confectionary products, especially those designated as

toffee” manufactured in England are superior in quality and other

desirable characteristics to similar confectionary products manu-
factured in the United States. Many of the consuming public
throughout the United States purchase toffee manufactured in Eng-
and and imported into the United States in preference to toffee manu-
factured in the United States.

Par. 7. Since the filing and service of the complaint, the respond-
nt has altered the advertising matter appearing on the cellophane

4gs and containers used in transporting its toffee in commerce as
‘:erein described. The cellophane bags now bear the following
'Or(S—
Piccadilly Style Toffce
Made by British American Toffee Co.
in New IIaven, Conn,
The cellophane bags continue to have lithographed or printed
'ereon a picturization of London Bridge and the Tower of London
3’“1 two soldiers simulating British soldiery. The letters of the word
w tyle” are plainly and clearly printed in close connectior} with the
rQOI‘d_s “Piccadilly” and “Toffee” and are readily discernible. The
Maling portion of the legend indicating that the product is ac-
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tually manufactured in New IHaven, Connecticut appears to be con-
spicuously placed in letters of sufficient size to be easily readabl.e-
Various wrappers for the individual pieces of toffee contained in
the cellophane bags above referred to have been altered so that the
following words are printed thereon:
Coronet Toffee
Vanilla Flavor Toffee
Molasses Flavor Toffee
Brazil Nut Flavor Toffee
Rum and Butter Flavor Toffee
These wrappers as now printed and now used by the respondent
do not contain the word “English.”
Since the filing and service of complaint, the respondent has altered

the advertising matter appearing on the labels of the other containers
and cartons so as to read—

Piccadilly Style Toffee
made by
The British American Toffee Co.
in
New Ilaven, Conn.

The letters of the word “Style” are plainly and clearly printed in
close connection with the words “Piccadilly” and “Toffee” and are
readily discernible. The remaining portion of the legend indicating
that the product is actually manufactured in New Haven, Conu., ap-
pears to be conspicuously placed in letters of sufficient size to be
casily readable.

Par. 8. There are among the competitors of respondent many who
deal in confectionary products and sell in commerce, as herein set ouf,
toffee as well as other confectionary products manufactured in Eng-
land and imported to the United States and who rightfully and law-
fully represent such merchandise to Le imported. There are others
among the competitors of respondent who manufacture and sell in
commerce, as herein set out, confectionary products, including totfee,
that are manufactured in the United States and who in no manner
represent their products as manufactured in or imported from
England or any other foreign country.

Par. 9. The foregoing misleading statements and representations
on the part of the respondent have, and have had, a tendency and
capacity to mislead and deceive a substantial portion of the purchas
ing public into the erroncous and mistaken belief that its toffeé
products heretofore designated as “English Toffee” and “Iicendilly
'Toffee” are imiportations of a foreign manufactured product ﬂnfl
that respondent owns and operates factories in England in which 1t
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manufactures said products. As a result of said belief, induced by
the statements and representations of the respondent as hereinabove
detailed, the purchasing public has purchased a substantial volume of
respondent’s toffee products with the result that trade has been un-
fairly diverted from those competitors engaged in similar businesses
who do not make use of the same or similar representations, acts
and practices. As a consequence, substantial injury has been done
by respondent to competition in commerce among and between the
various States of the United States.

CONCLUSION

The aforesaid acts and practices of the respondent, British Ameri-
can Toffee Company, are to the prejudice of the public and of re-
Spondent’s competitors, and constitute unfair methods of competition
In commerce, within the intent and meaning of Section 5 of an Act
of Congress, approved September 26, 1914, entitled “An Act to create
& IFederal Trade Commission, to define its powers and duties, and
for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
Mission upon the complaint of the Commission and the agreed stipu-
lation of facts entered into between the respondent herein, British
American Toffee Company, and W. T. Kelley, Chief Counsel for the
Commission, which provides, among other things, that without fur-
ther evidence or other intervening procedure, the Conunission may
18sue and serve upon the respondent herein findings as to the facts
and conclusion based thercon and an order disposing of the proceed-
Ing, and the Commission having made its findings as to the facts and
Conclusion that said respondent has violated the provisions of an
Act of Congress, approved September 26, 1914, entitled “An Act to
Create a Federal Trade Commission, to define its powers and duties.
and for other purposes.”

1t is ordered, That the respondent, British American Toffee Com-
bany, and its officers, representatives, agents, and employees, in con-
Nection with the advertising, offering for sale, and sale and distribu-
Lion of confectionery products, including toffee, in interstate com-
Merce, forthwith cease and desist from :

L Representing, through the use of such phrases as “England’s

{ost Popular Sweet,” or any other word or phrase of similar import
and effect, or through any other means or device, or in any manner,
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that its said toffee products are manufactured in England or in any
other foreign country or that said products are imported into the
United States,

2. Using the word “Piccadilly” alone or in conjunction with any
other words or phrases, or using picturizations of English soldiery
or the Tower of London and London Bridge, or similar picturizations
as descriptive of its toffee products on bags or containers, or in any
other manner, unless there is placed in close proximity to and equal
prominence with said words, phrases and picturizations, other words
that clearly indicate that said product is actually produced or manu-
factured in the United States.

Itis further ordered, That the respondent shall within 90 days after
the service upon it of this order file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied w1th the order to cease and desist hereinabove set forth.
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IN THE MATTER OF

BERNARD LICHT, TRADING AS LICHT'S FUR FACTORY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2787, Complaint, Apr. 25, 1936—Decision, May 27, 1987

Where an individual engaged in the sale of furs and fur garments, and owner

(u)

{v

(g

of ail the outstanding stock of a corporate manufacturer, wholesaler, and

- Tetailer of guch garments, located at same address; in advertising, in

an adjoining State, his said furs and fur garments through radio broadcasts
Over a station, wavelength of which was of such character that it could
be hearg by people in States other than such adjoining State of origin—
Representeq that he owned the building in which his business was carried
on, and that he rossessed, or was in a position to offer for sale, thousands
of fur coats in the newest styles and models, ete, and that by purchasing
from him, the customer could save the middleman’s profit and that the
Saving thereby effected amounted to as much as fifty percent of the price of
Similar garments sold through the usual retail channels, facts being neither
he nor aforesaia corporation owned said building, but he was ouvly a
tenant gng occupied and paid rent for the second floor thereof, he was
DOt fn a position to offer “thousands” of fur coats and other garments, but
Mumber thercof on hand and available for sale at any other time was
SUbStantiaHy less than stated and represented over such broadcast, he made
use of fur sewing machines not owned by him in manufacture of such
Barmentg made by him, purchased many of his fur garments from afore-
Said Corporation and other fur manufacturers, coats advertised by him as
aforesaid at varying prices were purchasable from other large retail estab-
lishmentg in the sume city for substantially smaller amounts, those adver-
tised for $39 were “rebuilt” or “renovated” coats, and customers or
Prospective customers could not and did not effect any such saviog as above
Set forth through purchase from him;
lepresented that all repairs for furs or fur garments were furnished free
of charge, ang that storage for such products was likewise thus furnished,
facts being amount of tree repairs furnished by him was limited and did
1ot include use of material necessary to make repairs involved, for which
Additional amount of money was charged, and he did not give “free stor-
ﬂgc" to his customers, as understood among members of trade as including
Proper refrigerated space where the garment is hung, and adequate insur-
80ce to cover the garment in the event of loss that would be sustained,”
:’l‘l‘t charged his sald customers for insurance against fire, burglary, and
*It on turg and tur garments stored by them; and
RQDl‘eSented that customers or prospective customers could purchase new
Ur garmentg consisting of genuine ITudson seal, raccoons, and other fur
Eirments, gt the 1ow price of $45 for each coat, and that purchases of fur
oats could pe effected by them through turning in their old coats in trade
:Zd having allowance made therefor to apply on the purchase price of the
Ur‘:’hCOnt offered by him; facts being that he did not disclose that many
fro € conts which he offered at low prices were made from old s'klns taken
M contg breviously worn, repaired and made over, and be did not sell



