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Where a corporation engaged, as rectifier and wholesaler of spirituous liquors, 
in purchasing, rectifying, blending, and bottling whiskies, gins and otl.ler 
alcoholic beverages, and in producing gin with stills used therefor, bY 
redistillation of purchased alcohol, not produced by it, over juniper berries 
and other aromatics, and in selling Its aforesaid various products to hotels, 
bars, clubs, and restaurants through a corporate sales agency with pre­
pomlerant identity in the matter of oflicers, personnel, and In other respects, 
and in the sale thereof also to wholesalers and retailers, in substantial 
competition with those engaged in the manufacture by true distillation of 
whiskies, gins and other alcoholic beverages from mash, wort, or wash, 
and in selling same in trade and commerce and in the various States and in 
the District of Columbia, and with those engaged in purchasing, rectifying, 
blending, and bottling such various beverages and similarly selling same, 
and Including among said competitors those who, as manufacturers and 
distillers by original and continuous distillation from mash, wort, or wash 
through continuous closed pipes and vessels until manufacture is complete, 
of whiskies, gins, and other spirituous beverages sold by them, truthfulli 
used words "distillery," "distilleries," "distillers," or "distilling" as a part of 
their corporate or trade names and on their stationery and catalog:> and 
on the labels of the bottles in which they sell and ship their said products. 
and those who, engaging In purchasing, rectifying, blending, bottling, and 
selling such various products, do not use afot·csaid words as above set forth-

RepresentC"d, through usE> of word "Distilling" In its coq1orate name, printf'd 
on its stationery and catalogs and on the labels attached to the bottles in 
which It sold and shipped Its said products and In various other ways to 
its custom£'rs, and furnished same with the means of l'£'presentiug to their 
vendees, both retailers and ultimate consuming public, tbat It was R dis· 
tiller and that the said whlskiPs, gins, cordials, br>mdies, and other alco· 
holic beverages contaln<>d In such bottles were by it made through process 
of distillation from mash, wort, or wash, notwithstanding fact It did not 
thus distill said various beverages, thus bottled, labeled, sold, and trans· 
ported by It, through process of original and continuous distillation as llbove 
set forth, and as long definitely understood from word "distilling" when 
used In connection with liquor Industry and products thereof by trade and 
ultimate purchasing public, did not own, operate, or control any place or 
places where such beverages are made by aforesaid process of continuous 
distillation from mash, wort, or wash, and was not, notwithstanding Its 
aforesaid production of gin, as commonly acc£'pt£'d and understood by trade 
and public, a distiller, for the purchase of tl)e bottled liquors of which there 
is a preference on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public Into the 
belief that it was a distiller or di>ltilling company In the or·dinat·y accepted 
sense of those terms, and that the whiskies, gins, and other spirituous 
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beverages sold by it were by it made or distilled from mash, wort, or wash 
by one continuous process, and of Inducing dealers and purchasing public, 
acting in such beliefs, to buy the whiskies, gins, and other alcoholic bever­
ages rectified and bottled by it, and with result of giving it an unfair com· 
Petitlve advantage over those of its competitors who do not, through use 
of such terms ln their trade or corporate names, represent that pat:kage 
of alcoholic liquor offered to retaller, and In turn to consumer, is a distillery. 
bottled puclmge, and with tendency thereby to divert trade to it from such 
competitors; to the substnntiallnjury of competition in commerce: 

llezrt, That such acts and practices were to the prejudice of the public and com­
petitors aud constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. !lforehouse and Mr. De'lVitt T. Puckett for the 

Commission. 
llfr. Mortirne'r S. Go·rdon and Mr. Herman Keller, of New York 

City, for respondent. 
COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep­
te~ber 26, 1914, entitled "An Act to create a Federal Trade Com­
nussion, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Kienzler 
Distilling Corporn.tion, a corporation hereinafter referred to as re­
spondent, has been and is using unfair methods of competition in 
commerce as "commerce" is defined in said act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
:"ould be in the public interest, hereby issues its complaint, stating 
lts charges in that respect as follows: 

P ARAGnAPII 1. Respondent is a corporation, organized, existing, and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of New York, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a wholesaler and rectifier, purchasing, 
~ectifying, blending, and bottling whiskies, gins, and other alcoholic 
everages and in the sale thereof in constant course of trade and 

commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
Said business it causes its said products when sold to be transported 
from its place of business into and through various States of the United 
St.ates to the purchasers thereof, consisting of wholesalers and re­
tailers, located in other States of the United States and the District 
of Columbia. In the course and conduct o£ its business as aforesaid, 
:espondent is now, and £or more than one year last past has been, 
1~ substantial competition with other corporations and with indi­
VIduals, partnerships, and finns engaged in the manufacture by true 
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distillation of whiskies, gins, and other alcoholic beverages frolll 
mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its busi­
ness as aforesaid respondent is, and for more than one year last past 
has been, in substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the business of 
purchasing, rectifying, blending, and bottling whiskies, gins, and 
other alcoholic beverages and in the sale thereof in commerce be­
tween and among the various States of the United States and in the 
District of Columbia. 

PAR. 2. Upon the premises of respondent's place of business afore­
said there is a still for use in the production of gins by a proeess of 
rectification whereby alcohol, purchased but not produced by re· 
spondent, is redistilled over juniper berries aH<l other aromatics. 
Such rectification of alcoholic spirits does not make or constitute 
respondent a distillery or a distiller, as defined by Section 3247 of the 
Hevised Statutes regulating Internal Revenue, nor as commonlY 
understood by thE' public and the liquor industry. For a long period 
of time the word "distilling" v.-hen used in connection with the 
liquor industry and with the products thereof has had and still haS 
a definite significance and meaning to the minds of wholesalers and 
retailers in such industry and to the ultimate pmchasing public, to 
wit, the manufacturing of spirituous liquors by an original and con· 
tinuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete, and 
a substantial portion of the purchasing public prefers to buy spiritu· 
ous liquors bottled and prepared by distillers. 

r .m. 3. In the course aml conduct of its business as afore:>nid by 
the use of the word "Distilling" in its corporate i1ame, printed on its 
stationery, catalogs and on the labels attached to the bottles in which. 
it sells and ships its said products, and in various other ways, respond· 
ent represents to its customers and furnishes them with the means 
of representing to their vendees, both retailers and the ultimate con· 
suming public, that it i~ a distiller and that the said whiskies, gins, 
and other alcoholic beverages therein contained were by it mann· 
factured through the process of distillation from mash, wort, or 
wash, when, as a matter of fact, respondent is not a distiller, does 
not distill the said whiskies, gins, and other alcoholic hHernges bY 
it so bottled, labeled, sold, and transported, and merely by the use of 
a still operated by it as aforesaid in the production of gin, does 11ot 
distill the whiskies, gins and. other spirituous beverages by it so bot· 
tied, labeled, sold., and. transported in the sense in which the word 
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~'distilled" is commonly accepted and understood by those engaged 
111 the liquor trade and the public. Hespondent does not own, oper­
ate, or control any place or places where spirituous beverages are 
l~tanufactnrecl by a process of original and continuous distillation 
from nwsh, wort, or wash . 
• PAn. 4. There are among the competitors o:f respondent engaged 
111 the sule of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu­
factme and distill from mash, wort, or wash, whiskies, gins, and 
~ther spirituous l.>everages sold by them and who truthfully u~c the 
Words "distillery," "distilleries," "distillers," or "distilling" as a part 
of their corporate or trade names and on their stationery, catalogs 
:and on the labels of the bottles in which they sell and ship such 
:Protlnets. There are also among such competitors corporations, firms, 
partnei·ships, a!l(l indh·iduals engaged in the business of purchas­
Ing, rectifying, blending bottling and selling whiskies, gins, and 
~tl~er alcoholic ben•rages who do not use the words "distillery," 
distilleries" "cli.stillincr" or "distillers" as a part of their corporate 

' ol 
Dr trade names, nor on their stationery, catalogs, advertising, uor 
0~ the labels attached to the bottles in which they sell and ship their 
sald products. · 

PAll. 5. The representations by respondent, as set forth in para­
graph 3 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous proc­
<'ss and are calculated to and have the capacity and tendency to and 
do induce dealers and the purchasing public, acting in such beliefs, 
to Purchase the whiskies, gins, and other alcoholic be,·erages rectified 
~nd bottled by the respondent, thereby diverti11g trade to respondent 
. torn its competitors who do not by their corporate or trade name or 
111 any other manner misrepresent that they are distillers, and thereby 
~espondent does substantial injury to substantial competition in 
Interstate commerce. 

PAn, 6. The acts and things above alleged to have been clone and 
the false representations allegeu to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
nnu constitute unfair methods of competition in commerce within 
~he intent and meaning of Section 5 of an Act of Congress entitled 
A.n Act to create a Federal Trade Commission, to uefine its powers 

and duties, and for other purposes," approved September 2G, 1914. 
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REPORT, FIND£NGS AS TO nm FAcTs, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Corn­
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on November 18, 1935, issued and on 
November 19 served its compb.int in this proceeding upon responde~t 
Kienzler Distilling Corporation, charging it with the use of unfa1r 
methods of competition in co~merce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondent's answer thereto, testimony aml other evidence in support 
of the allegations of said. complaint were introduced. by PGa<l D. 
Morehouse and De,Vitt T. Puckett, attorneys for the Commission, 
before John L. IIomor, au examiner of the Commission therrtofore 
duly <lesignated by it, and in opposition to the allegations of the 
complaint by Herman Keller and l\Iortimer S. Gordon, attorneys for 
the respondent; and said testimony and. other evidence were dulY 
recorded. and. filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony und other 
evidence unJ briefs in support of the complaint and in opposition 
thereto, counsel for respondent having failed. to appPar at the tin10 

and place set for oral aq,,rument herein, to wit: l\lay 3, 1937, and no 
argument therefore having bel'n made; and the Commission having' 
duly considered the foregoing and bt'ing now fully advised in tl~e 
premises, finds that this proceeding is in the interc~t of the puLhC 
and makes this its findings as to the facts and its conclusion dra'\"\"'ll 
therefrom: 

l'"INDINGS AS TO TIIF: FACTS 

PARAGRAPH 1. Respowh,nt is 11. corporation orrranizPd under the laWS 
of t.he State of New York on NonmLcr 27, 1933, existing and doin.g 
busmess at 30-32 W"est 24th St., New York City, urul<.'r a l1usic }Wflll1t 
from the Federal .\1cohol Admini~tration known as "R-4G'' ns ll 

rectifi<.'r and whol<.'sul<.'r of spirituous liquors uiHl has enrrarrcd in 
the distilled spirits rectifying nnd wholesulin" 

1

bnsiness since...,tl~e datt~ 
f "t . . .... oo o 1 s o:gamzatwn. Its average sal<.'s nrc npproximately $500,000· 

n year m volume. At the same address Lnt 011 a different floor of 
' the same twelve-story building is locatPd the Lusin<.'s'> of the Ki<.'nzlcr 

Company, another corporation which was form<.'d in 1883 to handle 
rPctifiPd liquors and foodstuffs. This latter company havinrr the s:tll10 

m 1 · r. t's 0 lces anc usmg the same employees as rcspon1l<.'nt, is respondcn 
only customer exc<.'pt for one or two local joblx>rs, and acts as rcc;pond· 
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ent's distributor and sales agent. Prior to April 193G, Mr. Albert 
Guggenheim was president of Kienzler Distilling Corporation, Mr. 
l\Ii?hael Neuberger was its secretary, and Miss Jessie E. Simonson, 
ass1stant secretary, but Mr. Guggenheim and the witness Morris 
Keller, respondent's general manager, controlled the business. On 
or about April 1, 193G, there was a reorganization in the affairs of 
the two companies. Mr. Keller was elected president in the place of 
Mr. Guggenheim, and the other officers remained the same, Mr. Gug­
genheim, however, becoming prPsident of the Kienzler Company, the 
selling agf'nt, Mr. Guggenheim and Mr. Keller, the present president 
of respondent company, consult in the operation of both companies 
and their respective office forces occupy the same space and are 
75% identical. The respondent, Kienzler Distilling Corporation, 
PUrchases its distilled spirits requirPments in bulk from distillers and 
bottles them straight or blended. It then sells the bottled products 
already labeled to the Kienzler Company and the liquor is shipped 
b~ respond<.>nt to the customers of the Kienzler Company upon the 
Kienzler Company's ord<.>r and direct from the premises of respond­
~nt, except thnt sometimes when the Kienzler Distilling Corporation 
IS heavily stocked the surplus merchandise is movrd from the Kienz­
ler l~istilling Corporation1s warehouse to the Kienzler Company's 
Premises. 

Of the hoftlc<l liquors, about 75% consists of respondent's own 
brands hearincr its name Kienzler Distillinrr Corporation thereon, 

b ' ~ • 
and about 2:J% consists of what is known as "private brand" busmess, 
Whereon the naml.' of Kienzlt>r Distilling Corporation does not always, 
hut docs sometimes appear. Tl1e Kienzler Company, the selling 
agent, also imports or buys from other sources than respondent, 
approximately $100,000 worth of alcoholic beverages. 

Approximat<>ly 85 to 90% of rc<-pond('nt's total products are sold 
through the sal<>s agt•ncy of the Kienzler Company to ho~els, b~rs, 
c!~lhs and r<>staurants both in New York anti elsewhere, mc~udmg 
1 1tt8Lurgh, Pu., Cincinnati, Ohio, and Chicago, III., the K1enzler 
C~rnpany as rPspondrnt's distributor and agent selling the liquors 
Pr . 

lncipally at "holesalc. 
The Commission finds that respondent is now and for more than 

?nc year last past has Ll'ell engaged in purchasing, rectifying, blend­
~ng, and hottlino- whiskies gins and other alcoholic beverages, and 
In tl · ,.., ' ' b t le sale thereof in couqtant course of tratlc nud commPrce P ween 
~~~d among the \'arious States of the United States and in the District 
? ColnmLia. In the cour:.c and conduct of its said business it causes 
lts ·.1 f · l f b · sa,~ products when sold to Le transported rom Its P ace o usi-
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11ess into and throurrh various States of the United States to the "' . purchasers thereof, consisting of wholesalers and retailers, located m 
other States of the United States and the District of CQlumbia. In 
the course and conduct of its business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial competi­
tion with other corporations and with individuals, partnerships, and 
firms enrracred in the manufacture by true distillation of whiskies, "'"' . rrins, and other alcoholic bevernrres from mash, wort, or wash, anJ. m 
~ "' . 
the sale thereof in trade and commerce between and among the van-
ous States of the UniteJ. States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid respondent is, 
and for more than one year last past has been, in substantial competi­
tion with other corporations and with indiviJ.uals, firms, and partner­
ships engaged in the business of purchasing, 1·ectifying, blending, and 
bottling whiskies, gins, and other alcoholic beverages n,nd in the sn,le 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 2. Upon the premises of respondent are four 500-gallon gin 
stills, of which two are in regular operation. These stills are used by 
respondent in the production of gins by a process of rectification 
whereby alcohol purchased but not produced by respondent, is redis­
tilled over juniper berries and other aromatics. This gin constitutes 
approximately 56Yz% of rrsponclent's total business. 

Rectifying, in the distilleJ. spirits rectifying industry, means the 
mixing of whiskies of diffcrrnt ages n,nd types, or the mixing of ages 
or types, or the mixing of other inrrrcdicnts with whiskies, but 

t'> • 

reducing proof of whisky by udJ.ing water is not rectifying. Rt-ctl· 
fiers also blrnd whiskiPs with nrutral spirits (grain alcohol). Some 
rectifiPrs blend it with cane . 

. Many distillPrs operate n, srparate cstablishnwnt ()00 fret or more 
away from their distilleries, known as a rrdifying plant, wherein 
they operate in the same manner os dl•scribed aboye for a rectifier, 
sometimes exclusively with spirits of their own distillation and often 
with spirits purchased from other distillers, or both. Some distilleries 
have a tax-paid bottling room on the distillery bonJed premises, 
wherein their distilled spirits are bott lrd Rtraicrht as they come from 
the still or in a. bonded warl.'house after arrin: or after rrJuction of 

f 
A • ., .., 

proo.. ~\n.y r:Pctifying done by a tlistillrry, however, must be done 
l~l Ins rechfymg plant undet• his rrctifier's pt>rmit. On all bottled 
hqu?rs~ whethrr bottled at the distillery rectifying plant or any other 
reetlfymg plant, appear the wor•ls "}Jottlctl'' or "blemh•d" as the ('use 

b ' . may e, "by the---------- Company." If the distilled spirits there1n 



IUENZLER DISTILLING CORP. 1365 

135'l Findings 

contained are bottled by a distiller, either in his distillery, or are 
spirits of his own distillation bottled in his rectifying plant as 
straight whiskey, the distiller may and does on said bottles, put "dis­
tilled and bottled by ---------- Company." Finally, blown in the 
bottom of each bottle is a symbol, consisting of a letter followed by a 
number, identifying the bottler. For instance, there is a "D" for a 
distiller and an "R" for a rectifier. The number following the said 
letter corresponds with the distiller's or rectifier's basic permit. Thus, 
"R-46" designated the Kienzler Distilling Corporation, a rectifier. 
A distiller who also operates a rectifying plant and who has both 
kinds of permits may use either symbol, depending upon whether the 
liquor contained in the bottle was produced and bottled under a dis­
tiller's or a rectifier's permit. 

This respondent does not now and never had produced or manufac­
tured distilled spirits of any kind from mash or raw materials, 
although its charter would authorize it so to do. Its rectifier's permit 
authorized it to engage in the business of rectifying and blending, 
and is conditioned upon compliance by respondent with all applicable 
regulations made pursuant to law, which are or may hereafter be in 
force. 

Srction 3247 of the Revised Statutes (U. S. C. A. Tit. 2G, Sec. 
1158 (a)) regulating Internal Revenue defines a "distiller" as follows: 

En'ry person who pro<luceH uist!lled f;pit·its or who brews or mnl•es a mnsb, 
Wort, or wash fit for distillation or for the produetlon of ~pirlts, or who, by 
Any PfO('<'!-ls of evnporntlon, ~<('pnrat('S alcoholic f;pirits from nny substnnrP, or 
Who, making or keeping, mn>-h, wort, or wu:sh, hns also In hi!-l pns~e:,;siou or 
U!o:e a still, slwll he rt>ga J'llt>d us a distiller. 

Section 3244 of the Revisell Statutes (U. S. C. A. Tit. 2G, Sec. 
13!)8 (f)) defines a "rectifier" as follows: 

El'cry }lerson who rectifies, Jlllritles, or rPfiues <listllletl :,;piJ·Its or wine by 
any Pl'O<'Pfl>l other thau hy original autl eoutluuous distillation from mnsh, wort, 
or Wash, through l'ontinnons E>uelusetl n~ssel!l or pipes, nntil the mannfucture 
thereot Is complPte, a 111I el'ery whoiP:-.uiPr aud li<JilOr deuiPr who llns in his 
Po~~;<·s~ion any stlll or Jpneh tuh, or w110 ke<'JlS auy other npparatu~ for the 
PUrpose of retinlug In any mamwr distilled l"plrits, null every per~on who with­
out rcetlfylng, pu rlfylng, or refining distilled spirits, shall, by mixing such 
"Pirits, winE' or other liquor with any materials, manufacture any spurious 
lnlitatton, or' compound liquors for sale under the name of whiskey, brandy, 
gin, rum, wlue I'J•irlt:~, cordial!'!, or wine bitters, or any other Dllme, shall be 
tl'gar<Jp!) as n reetifier, and that being engaged In t11e business of rN"tifying, etc. 

:n~e rectification of alcoholic spirits by this respondent as afore­
said In the production of its gin, does not make or constitute respond-
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ent a distiller or a distilling company as defined by Sec. 3247 of the 
Hevised Statutes of the United States regulating Internal Revenue. 

PAR. 3. The testimony of those having long experience in both the 
distilled spirits rectifying industry and the distilling industry, estab­
lished that the foregoinO' rectification of alcoholic spirits by redis-o . 
tillation over juniper berries and other aromatics in the productiOn 
of gin does not make or constitute this respondent a distilling com­
pany in the sense commonly understood by the liquor industry. There 
were also called a large number of witnesses who were lay-members 
of the purchasing public, 22 in number, and with few exceptions their 
testimony was to the effect that by such terms as '~distilling" or "dis­
tillery" or "distiller" when used in the trade or corporate name of a 
concern handling alcoholic beverages, the public understands that 
that concern is engaged in the initial distilling process of producing 
spirituous or alcoholic beverages from fermented grain or mash, and 
that they have a preference for a distillery-bottled package over one 
bottled by a rectifier. 

The Commission finds that for a long period of time the word 
"distilling" when used in connection with the liquor industry and 
with the products thereof has had and still has a definite signifi­
cance and meaning to the minds of wholesalers and retailers in such 
industry and to the ultimate purchasing public, to wit, the manu· 
facturing of spirituous liquors by an original and continuous dis­
tillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a sub­
stantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

PAR. 4. In the course and conduct of its business as aforesaid by 
the ~se of the word "dh;tilljng'' in its corporate name, printed on its 
statwnery, catalogs and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, re­
spondent represents to its customers and furnishes them with the 
means of rcpresentin~ to their wndPt•s both retnilers and the ulti-. , 
mate consummg public, that it is a distiller and that the said whis-
kies, gins, cordials, brandi('s, and other alcoholic bcveraO'es therein 
c?ntained were by it manufactured through the process ~f <listilla· 
hon from mash, wort, or wash, when, as a matter of fact respond· 
ent is not a .distiller, does not <listill the Fai<l whiskies,' gins and 
other alcohohc beverages by it so bottled, labeled, soh!, and tnws­
ported, and .merely ~y the use of a still operated by it as aforesaid ill 
the productiOn of gm docs not distill the whisHes gins and other 
spirituous beverages by it so bottled labeled SC:1u 'and ~ransportetl 
. th . . , , ' 
m e sense m winch the word "distilled" is commonly accepted and 
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Understood by those engaged in the liquor trade and the public. 
Respondent does not own, operate, or control any place or places 
~here spirituous beverages are manufactured by a process of orig­
Inal and continuous distillation from mash, wort, or wash. 
. PAn. 5. There are among the competitors of respondent engaged 
In the sale of spirituous beverages us mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu­
facture and distill from mash, wort or wash, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
Words "distillery," "distilleries," "distillers," or "distilling" as a part 
of their corporate or trade names and on their stationery, catalogs 
and on the labels of the bottles in which they sell and ship such 
Products. There are also among such competitors corporations, 
firms, partnerships and individuals engaged in the business of pur­
chasing, rectifying, blending, bottling, and selling whiskies, gins, 
~n~ ?ther alcoholic beverages who do not use the words "distillery," 
distilleries" "distillinO'" or "uistillers" as a part of their corporate 

' o! 
or trade names, nor on their stationl"ry, catalogs, auvertising, nor 
0~ the labels attached to the bottles in which they sell and ship their 
said products. 

PAn. <i. The representations by respondent, as set forth in para­
graph 4 hereof, have the capacity and tendency to and do mislead 
an<} deceive dealers and the purchasing public into the beliefs that 
respondent is a distiller or distilling company in the ordinarily ac­
cepted sense of those terms, and that the whiskies, gins, and other s .. 
pmtuous beverages sold by respondent are manufactured or dis-

~Illed by it from mash, wort or wash by one continuous process, and 
tave the capacity and tendency to and do induce dealers and the 
P~trchasing public, acting in such beliefs, to purchase the whiskies, 
~Ins, and other alcoholic bcveruO'eS rectified ttnd bottled by the re­
~Pondent. Tho Commission finds that the whole situation in this 
Industry is such that the ioreO'oinO' representations have n. distinct 
tend b o f · t't' ency to give respondent what amounts to un au· compe I Ive 
advantage over those of its competitors who do not, by the use of such 
terms in their trade or corporate mtml"s, represent that the package 
?f alcoholic liquor offered to the retailer and in turn to the consumer, 
18 

n di~tillery bottled packaO'e and this in turn tends to divert trade 
to r t'> d d . espondent from such competitors and thereby respon ent oes 
subfltant · 1 · · · • • • t te ce Ia InJury to compehtwn m mters a. commer · 
F PAn. 7. llecause of existing regulations promulgated under the 
S ederal Alcohol Administration .Act npprove<l August 29, 1935 ( 49 
' tnt. 077), providing that rectifiers who redistill purchased alcohol 
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over juniper berries and other aromatics may label such resulting 
product "Distilled Gin," and requiring that the labels state who 
distilled it, the Commission has excepted gins produced by respond­
rut by redistillation of alcohol over juniper berries and other 
aromatics from the prohibitions of its order. 

CONCLUSION 

The aforesaid acts and practices of the respondent Kienzler Dis­
tilling Corporation, are to the prejudice of the public and of respon~­
ent's competitors, and constitute unfair methods of competition 1n 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 11 

Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

OllDEn TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com­
mission upon the complaint of the Commission, the answer of re­
spondent, testimony and other evidence taken before John L. Horn~r, 
an examiner of the Commission theretofore duly designated by 1t, 
in support of the allegations of said complaint and in opposition 
thereto, briefs fil<'d herein by PGad n. Morehouse and De,Vitt f. 
Puckett, counsel for the Commission, and by Mortimer S. Gordon 
and Herman Keller, counsel for the respondent (no oral arguments 
having been made), and the Commission having made its fi.ntlings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress npprov<'d Sept<'mber 26, 1!>14, en­
titled, "An Act to create a Federal Trade Commission, to define it9 

powers and duties, and for other purposes." 
It i.~ ordered, That the respondent Ki<'nzler Distillin(l' Corpomtion, 

. ' ,.., . h Its officers, representatives, ag-ents, ancl rmployc<'s, in connection wit 
the offering for sale or sale and distribution by it in interstate com· 
merce or in the District of Columbia of whiski<'s, gins, or other 
spiritu?us b.everages ( exc<'pt gins produced by it through a process 
of l'<'ctlficatwn whereby alcohol purchased but not produced by re­
spondent is redistilled over juniper herri<'s and other aromatics) do 
cease and desist from : 

Representing, through the usc of the word "distilling" in its cor­
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it se1ls and ships said products, or in anY 
other ~va~ by ~vord· or words of like import, (a) that it is a distiU~r 
of wlusk1es, gms, or other spirituous Leverages; or (L) that the said 
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whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, or 
controls a place or places where any such products are by it manu­
factured by a process of original and continuous distillation from 
Inash, wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is completed, unless and until respondent 
shall actually own, operate, or control such a place or places. 
·It is further ordered, That the said respondent within GO days· from 

and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
t~e manner and form in which jt is complying and has complied 
With the order to cease and desist hereinabove set forth. 
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IN TilE MATTER OF 

H. N. HEUSNER ~SON 

COMPLAINT, FINDINGS, AND OUDER lN REGARD TO Tim ALLEGED VIOLATION' 
OF SEC. e; OF AN ACT OF CONGHESS APPROVED SEPT. 26, 1914 

Doclcct 2355. Complaint, Apr. 6, 1935-Decision lrfay 29, 19.1"1 

Where· a corporation engaged in the manufacture, sale, aud distribution o! 
cigars to wholesalers, cigar stores and drug stores in various parts of the 
United States, including two brands respectively and usually sold at retaU 
at a price of two for five cents and five cents apiece, and wholly composed 
of domestic tobacco grown in the United States-

Respectively designated, branded and sold said cigars as "Hemmer's Original 
Havana Smokers" and "Martinez Havana Smokers," notwithstanding fact 
said cigars were not made of Cuban or Havana tobacco, as (1) long under­
stood from tenn "IIavana" by the cigar purchasing and consuming publiC 
of the United States and by cigar manufacturers and dealers throughout 
the United Stutes as meaning and designating tobacco grown on the Island 
of Cuba and finest quality of tobacco for cigar purposes, and (2) as 
designating cigars made from such tobacco, preferably purchased as more 
desirable by many cigar dealers and many of the consuming public; 

With capacity and tendency to misll'ad and deceive subs~antial portion of tll~ 
purchasing public Into the erroneous belief that said cigars were compose 
of tobacco grown on aforesaid Island, and with result that many members 
of the public, acting in such erroneous belief induced by such misreprcsenta· 
tlons, bought said cigars, and with capacity and tendency thereby to divert 
unfairly to it trade of competitors engaged in sale In commerce of cigars 
composed of liaYana tobacco, nnd also of cigars composl'd of tobacco gro\Vll 
in the United Stutes, and who truthfully advertise and represent their 
said products; to the substantial injury of competition in commerce: 

Jlc1d, That such acts and pmctiees were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

llefore Mr. John L. llornor, trial examiner. 
Mr. DeWitt T. Pucl.·ett for the Commission. 
Mr. John lV al8h, of Washington, D. C., for respondent, 

CoMPLAINT 

Pursuant to the provisions of nn Act of Congress approveJ Sep­
tember 26, 1914, entitled "An Act to create a Federal Trade Commts· 
sion, to define its powers and duties, anu for other purposes," the 
Federal Trade Commission, havinrr reason to believe that II. :N'· 
lieusner & Son, a corporation, he~einafter called respomlent, htlS 

been anu is using unfair methods of competition in conunrrce .11 ~ 
" " . 1 fi .l • 'd . . . l c 115' commerce 1s { (' neu m sn1 act, nnd 1t appell.rmg to satt omn : 
swn that a proceeding by it in respect thereof wonlU he in the publiC 
j11terest, hereby issues its complaint stating its charges in that re· 
spect as follows: 


