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Complaint 24 F. T. C. 

IN TilE MATTER OF 

H. N. HEUSNER ~SON 

COMPLAINT, FINDINGS, AND OUDER lN REGARD TO Tim ALLEGED VIOLATION' 
OF SEC. e; OF AN ACT OF CONGHESS APPROVED SEPT. 26, 1914 

Doclcct 2355. Complaint, Apr. 6, 1935-Decision lrfay 29, 19.1"1 

Where· a corporation engaged in the manufacture, sale, aud distribution o! 
cigars to wholesalers, cigar stores and drug stores in various parts of the 
United States, including two brands respectively and usually sold at retaU 
at a price of two for five cents and five cents apiece, and wholly composed 
of domestic tobacco grown in the United States-

Respectively designated, branded and sold said cigars as "Hemmer's Original 
Havana Smokers" and "Martinez Havana Smokers," notwithstanding fact 
said cigars were not made of Cuban or Havana tobacco, as (1) long under­
stood from tenn "IIavana" by the cigar purchasing and consuming publiC 
of the United States and by cigar manufacturers and dealers throughout 
the United Stutes as meaning and designating tobacco grown on the Island 
of Cuba and finest quality of tobacco for cigar purposes, and (2) as 
designating cigars made from such tobacco, preferably purchased as more 
desirable by many cigar dealers and many of the consuming public; 

With capacity and tendency to misll'ad and deceive subs~antial portion of tll~ 
purchasing public Into the erroneous belief that said cigars were compose 
of tobacco grown on aforesaid Island, and with result that many members 
of the public, acting in such erroneous belief induced by such misreprcsenta· 
tlons, bought said cigars, and with capacity and tendency thereby to divert 
unfairly to it trade of competitors engaged in sale In commerce of cigars 
composed of liaYana tobacco, nnd also of cigars composl'd of tobacco gro\Vll 
in the United Stutes, and who truthfully advertise and represent their 
said products; to the substantial injury of competition in commerce: 

Jlc1d, That such acts and pmctiees were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

llefore Mr. John L. llornor, trial examiner. 
Mr. DeWitt T. Pucl.·ett for the Commission. 
Mr. John lV al8h, of Washington, D. C., for respondent, 

CoMPLAINT 

Pursuant to the provisions of nn Act of Congress approveJ Sep­
tember 26, 1914, entitled "An Act to create a Federal Trade Commts· 
sion, to define its powers and duties, anu for other purposes," the 
Federal Trade Commission, havinrr reason to believe that II. :N'· 
lieusner & Son, a corporation, he~einafter called respomlent, htlS 

been anu is using unfair methods of competition in conunrrce .11 ~ 
" " . 1 fi .l • 'd . . . l c 115' commerce 1s { (' neu m sn1 act, nnd 1t appell.rmg to satt omn : 
swn that a proceeding by it in respect thereof wonlU he in the publiC 
j11terest, hereby issues its complaint stating its charges in that re· 
spect as follows: 
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PARAGRAPH 1. The respondent is now, and since 1918 has been, a 
c~rporation organized, existing, and doing business under and by 
VIrtue of the laws of the State of Pennsylvania, with its principal 
office and place of business at Hanover, in said State. It is now 
a!1d since its organization has been engaged in the manufacture o'f 
Cigars and in the sale thereof between and among the various States 
of the United States to retailers thereof. In the course and conduct 
of its business it ships the cigars manufactured by it, when sold, to 
the purchasers thereof located in the various States of the United 
States, and there is now, and has been for more than two years last 
Past, a constant current of trade and commerce by respondent in 
~llch cigars. In the course and conduct of its said business respondent 
19 now, and at all 6mes since its organization has been, in substantial 
competition with other corporations and with individuals, firms and 
.Partnerships engaged in the sale of cigars between and among the 
various States of the United States. 

PAR. 2. For many years prior to the organization of respondent, 
and at all times since its organization, tobacco grown on the Island 
of Cuba and cigars made from such tobacco have been referred to, 
8?ld, purchased and designated as "Havana" tobacco and as "Havana" 
Cigars, respectively, by the trade and the purchasing public through­
~ut the United States. The word "Havana," when applied to to-

ace?, has for many years signified and meant to the trade and pur­
chasing public of the United States that such tobacco was grown on 
the Island of Cuba. The word "Havana'' when applied to cigars 
has ~or many years signified and meant to the trade and purchasing 
Puhhc of the United States that such cigars are made of tobacco 
grown on the Island of Cuba. For many years many retailers and 
the Pu.rchasing public throughout the United States have preferred 
and shU prefer to purchase cigars made or composed in whole or in 
greater part of tobacco grown on the Island of Cuba, which cigars, 
ns hereinbefore stated, are known and designated as "Havana" cigars, 
~nd 'Vhich tobacco, as hereinbefore stated, is known and designated ns 
Havana" tobacco and such retailers and purchasing public have 

co . ,l ' • • 
llSiuered and still consider such Havana tobacco to be snperwr m 

qu 1' C a Jty or value to tobacco grown elsewhere than on the Island of 
uba, and Havana ci(l'ars to he superior in quality or value to cigars 

ll1ad f b e o tobacco grown elsewhere than on the Island of Cuba. 

1 
PAn. 3. In the course and conduct of its business here-inbefore 

c fescrilJed, respondent since 1918 has caused, and still causes, certain 
0 tl . ' . le c1gars manufactured by it to be designated, branded or labeled 
W~th the words ''Havana Smokers." Such cigars it has caused and 
still rauses to he packed in Lox containers, on the inner and outer 
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face of which have appeared and still appear the imprint, "2 for 5¢ 
Martinez Digger and Detter Havana Smokers," or "Heusner's Original 
Havana Smokers," which such cigars, so branded, labeled, and packed, 
the respondent has sold and still sells between and among the various 
States of the United States, as described in paragraph 1 hereof. In 
truth and in fact, such cigars have not been made and are not made 
wholly, or in greater part, of tobacco grown on the Island of Cuba. 

PAn. 4. The use by respondent of the words "Havana Smokers," 
"2 for 5¢ Digger and Detter Havana Smokers," and "Heusner's Origi­
nal Havana Smokers," in describing, designating, labeling, and 
branding such cigars, is false and misleading and has the capacity 
to mislead and deceive retailers and the purchasing public into the 
erroneous belief that such cigars are composed wholly or in greater 
part of tobacco grown on the Island of Cuba and to purchase such 
cigars in such erroneous belief. The aforesaid use by respondent of 
the word "Havana'' places in the hands of retailers the means of 
deceiving the purchasing public into the belief that the cigars so 
labeled, branded, and designated, are made wholly or in greater part 
of tobacco grown on the Island. of Cuba. The aforesaid. misrepresenta­
tions in designating, labeling, and branding such cigars has temled to 
and does <livert, au<l has diverted trade to respondent from its com­
pPtitors engaged in the sale of cigars between and among, the various 
States of the United. States who truthfully <lesignate, brand., and label 
the cigars manufactured and. sold. by them. Thereby, substantial in­
jury is done by respondent to substantial competition in interstate 
comrueree. 

P,\n. 5. The acts and practic£>s set forth in paragraph 3 her£>of nre 
nil to the prejudice of the puLlic and r£'spon<lent's competitors and 
constitute unfair methods of competition in interstate comnwrce 
within the intent and meaning of Section 5 of an Act of Congress 
approved. September 26, 1V14, entitled. "An Act to create a Federal 
Trade Commission, to <lefine its powers and. <luties, and for other 
pu rpo:,es. '' 

HEI'I.lliT, Fnmi.!IIGS AS 10 TilE FAcTs, AND OnnEn 

Pursuant to the provi~ions of an Act of Cong-ress approwd Srp­
temlJ<'r 2G, 1914, £>ntitl£'u ·' .. \n Act to cn•ate a FNleral Trade Com­
mission, to <lefine its po\H'rs and duties, awl for oth£'r purposes," 
the Federal Trade Conunission on April 6, 1935, issued and sen·ed 
its complaint in this proceeuing upon responuent II. N. IIeusner & 
Son, a corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
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After the issuance of said complaint, and the filing of respondent's 
a.nswer thereto, testimony and other evidence in support of the allega­
tions of said complaint were introduced by DeWitt T. Pnekett, at­
torney for the Commission, before John L. Hornor, an examiner of 
the Commission theretofore duly designated by it, and in opposition to 
the allegations of the eomplaint by Joseph G. Denny, Jr., attorney 
for the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
~roceeding regularly came on for final hearing before the Commis­
SI~n on the said camplaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of counsel aforesaid; and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefr·om: 

FINDINGS AS TO THE FACTS 

P.AR,\GRAI'II 1. The respondent, II. N, Ileusner & Son, is a Pennsyl­
vania corporation organized in l!H8, with its principal office and 
I>.lace of business locatrd at Hanover, Pa. Respondent is now, and 
SU!ce the date of its incorporation has been, engaged in the bnsiness 
?f manufacturing various brands of cigars and selling and distribut­
~ng the same to wholesale dealers, cigar storfls and drug ston·s located 
Ill various parts of the United States. The said cigars are manu­
factured by respondent in Hanover, Pa., where they are packed, 
bran<lPd, aiHllabeh•d by respondent for Hale and distribution by it to 
the purchasing and collsuming public of the United States. In con­
summating sueh sah•s and in distributing such prouncts the re~pondent 
causps the cigars so ~:;old to LP transportPd and delivered from its 
Place of businPss in Hanover, Pa., through and into var·ious other 
Sta.tes of the United States to the rPspecti,·c purehasrrs llll'rrof at 
~heir l'Pspecti\'e points of location. In tlte course all(l conduct of 
Its business the respond('nt has Lt>en, :md is now, Pngagrd in direct 
anrl substantial comp('tition with ,·arious corporations, partnerships, 
~nd individuals likewi:,c engaged in the sale and distribution of cigars 
111 conunerce LetwPen and amo1w the various States of the United 
States nnd within th<' District ot Columbia. 

PAn. 2. The ci(J'ar ori(J'inated in the Spanish 'V<'st Indies. The 
finrst rtuality of t~Lacco for cigar purposes is grown in Cuba, not far 
~rom the city of Havana. The word "Havana," also spelled 
liahana," is the name and desi(J'nation of the tobacco grown on tho 

Island of Cuba, which name m~l designation is and has been since 

146i~6m 30 vol. 24 80 
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time immemorial used and understood by the cigar-purchasing and 
consuming public of the United States, and by cigar manufacturers 
and dealers throughout the United States, as meaning and designat­
ing tobacco which has been grown on the Island of Cuba. Such 
Havana tobacco has the reputation among the cigar consuming and 
purchasing public of the United States as being cigar tobacco of 
highest quality and excellence, and cigars made in whole or in part 
from said tobacco are in large demand throughout the United States. 
Many of the cigar dealers and many of the consuming public of the 
United States prefer to purchase cigars containing Havana tobacco 
and have believed, and still believe, that the use of such Havana to­
bacco in cigars adds to and increases the quality and desirability of 
such cigars. 

For many years cigars made of Cuban and Havana tobacco were 
manufactured in the city of Havana, Cuba, and shipped therefrom 
to the various cigar markets of the world. Consequently such cigars 
became known in the trade and to the public as Havana cigars and 
Cuban cigars, the terms being used interchangeably and synony­
mously. In fact, the term "Havana" has been used for many years to 
designate or brand said cigars and has come to mean, when applied 
to cigars, cigars manufactured from tobacco grown in the Island of 
Cuba. 

Cuban tobacco has long been imported into the United States and 
widely and extensively used and consumed therein in cigars manu­
factured from such tobacco. 

During the past several years factories making cigars from Ihvana 
tobacco have been located in the United States, principally in and 
near the city of Tampa, Fla. Cigars manufactured at those factoriPs 
from tobacco grown in the Island of Cuba and imported into the 
United States are also known in the trade and to the public as 
Havana cigars. 

PAn. 3. Among the cigars manufactured and sold by respondent, 
as aforesaid, is a type of cigar designated, labeled, nnd branded 
"Havana Smokers." 

The brand name "Havana Smokers" appears on the cigar band 
that surrounds each cigar. The containers in which the said cigars 
are packed, offered for sal{', and sold are the usual and customary 
cigar boxes. Imprinted on the outside and inside of the lid of one 
type of said boxes appears the following: 

2 for 5 

IIAVANA 

JIEUSNER'S 
ORIGINAL 

2 for 5 

Sl\IOKERS 
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The expression "Heusner's Havana Smokers" also appears on the 
edge and one end of said box. 

On both sides of the lid the front edge and one end of another type 
of box in which said cig~rs are packed, offered for sale and sold is 
imprinted the following: 

l\IAH'l'INEZ 
HAVANA SMOKERS 

The cigars designated, branded and sold by respondent as "Heus­
ller's Original Havana Smokers" are usually resold by the retail 
dealer at the price of two for five cents. The cigars designated, 
branded and sold by respondent as "Martinez Havana Smokers" are 
usually resold by the retailers at five cents each. 

PAn. 4. In truth and in fact respondent's cigars branded, labeled, 
described and advertised, respectively, as "Heusner's Havana Smok­
ers" and as "Martinez Havana Smokers", and sold by the respondent 
and by dealers to the purchasing and consuming public, as herein­
before described, do not contain Havana tobacco, or tobacco grown 
on the Island of Cuba, and they have not at any time contained such 
tobacco. Such cigars are, and have been manufactured entirely 
from, and wholly composed of, domestic tobacco grown in the United 
States. 

PAn. 5. The use of the aforesaid false and misleading representa­
tions and practices on the part of the respondent in the sale and 
offering for sale of its cigars branded and labelled with the word 
"Havana" has had, and now has, the capacity and tendency to mis­
lead and deceiYe a substantial portion of the purchasing public into 
the erroneous belief that respondent's said cigars are composed of 
tobacco grown on the Island of Cuba. Acting under such erroneous 
belief, induced by the various misrepresentations of the respondent 
as herein detailed, many members of the public have purchased re­
spondent's cigars. The aforesaid representations and practices on 
the part of respondent have and have had the capacity and tendency 
~o unfairly diYert to respondent the trade of competitors engaged 
In se1ling in interstate commerce cigars composed of Havana tobacco 
and likewise cigars composed of tobacco grown in the United States, 
and who truthfully advertise and represent their cigars. As a result 
thereof, substantial injury has been done, and is being done, by 
respondent to competition in commerce, among and between the 
l'arions 8tates of the United States and in the District of Columbia. 
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CONCLUSION 

The aforesaid acts and practices of the respondent, H. N. Heusner 
& Son, a corporation, are to the prejudice of the public and of re· 
spondent's competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE .AND DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answer of 
respondent thereto, testimony and other evidence taken before John 
L. Hornor, an examiner of the Commission theretofore duly desig· 
nated by it, in support of the allegations of said complaint and in 
{)pposition thereto, briefs filed herein, and oral argument by De Witt 
T. Puckett, counsel for the Commission, and by John 'Walsh, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordered, That the respondent, II. N. Heusner & Son, a corpo· 
mtion, its officers, representatives, employees, or agents, individual or 
corporate, in connection with the offering for sale, sale and distribu· 
tion of cigars in interstate commerce and in the District of Columbia., 
do forthwith cease and desist from: 

RepresC'nting, through the use of the words "Havana" or "Ilabana," 
alone or in conjunction with any other word or words, or through the 
use of any other words of similar import and effect, or in any other 
manner, that cigars not manufactured entirely from tobacco grown 
on the Island of Cuba are Havana Cigars. 

It ia further ordered, That the respondent shall, within GO days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
hns complied with this order. 


