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IN TilE l\fA TTF.R OF 

SHUPE-WILLIAMS C~\NDY COMPANY 

('O~IPLAINT, FINDINGS. AND ORDER IN REGARD TO TilE ALLEGED VIOI,ATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2108. COI11111rtint, Jan. 31, 19.]6-Decision, June 17, 1937 

'Vhere a corporation engng-Pcl In manufacture nnd sale of "strnlgl1t" gooos 
candy, and also of so-called "brenk and talte," ''draw," or "<leal" nsRort­
ments, sale and distribution of which type cnnoy, In constant drman<l and 
nffording, in connection with sale thereof to public, means or opportunity 
of obtaining a prize or becoming a winner by lot or chancP, and providing 
an easy mean>~ of dispo!-<iug of such products, trachrs and encourages 
gambling among children, constituting suhstautlal number of purC"hasers 
UlHl con.snmt'rs of such tJpe, and sale an<l distribution of whkh in the 
nuulwts of many munufucturers who SPll thl'ir "fitralght" goods in intrr­
f.tate <·ommPrce In (·Omtwtltion with the other, has bPen followed hy a 
m:ulwd dPcreuse In snl('s of such ''Htl'aight" goods, due to gambling or 
lotte•·y fPntnre councrtPd with snld "brenk nnd tnkP," "clr,tw," or "dpal'' 
cnndy, Jlrt'ferrPd by consumers beeaw;e of gambling feature connected 
therewith and sale of which candy, so packed and assembled as to en­
able retail drnlers, witllout altPrution, addition or rt'nrrnugemo'JJt, to rp,;(']l 
same to consuming public by lot or chance, Is contrary to public policy-

Sold, to who!Psnlers, jobhers, and retailers, certain assortments of eandy whlrh 
were so pnC"kecl And llS"~l'muled U:'! to involve, or wrre designed to or might 
iurolre, u,.:e of n lottery sr·hrme when sold unu distributed to consumers 
thrreof, und scwral of which consisted of (a) a number <•f penny pieces 
of uulfonn si?.P nnd shape>, along wlth rxplnnntory display cnrds for re­
tailer's usc, and number of larger plrces to be gh·pn to those pnr<•lln>'crs 
Jn·ocurlr.~ hy dlfllll'P oue of nforcsnill uniform piecP~, conreniPcl f•olored 
<·Pnters of which difl'el't>nt from that of the mnjor!ty, nnd small par·lwge 
()f candy to he gh·cu us prize to purclinscr of last picee in ll'isortmeut, nud 
(b) nmnhet· of enn·l~· Lnrs, together with JJUSh card for snle nnd dis­
trlimtlon to purchasing public unuer u vlun, and In accordance with ~;aid 

curd's explanatory l<·geud, by wllieh person rel'l'h·ed, for five cents vuld, 
<lllC', two, three, four, or five bnrs of candy, deprndent upon particular 
legeHd disdost>d hy chnnre by puf;h, and purchaser of last push was l'll· 

titled to bix; so n~st'mhletl and !Jnekcd thnt tlti'Y wPre dPslgne<l to hi', 
nucl were t•xpo~ed n111l U!<t'd hy t•etuiter dPnlt•r purchns"rs tl•ereof for dlfl­
tributlon anct rt-~nle to Jlllrchn:;lng public by lot or chance, wlt!JOnt nl­
terutlon 01· rt•nrrnn~f·nH'nt and "lth lmowieth.:e nnd Intent thnt sueh rnllllY 
should tlms Le rt>:-.olol to rmblic by lot or clmuce l•Y .-nid retail dl'lllPr<l, 
lu <:mupelltlon with mnny who re~urd l>Ut'll sale and dil'tdi.Jutlon ns morallY 
Lntl awl u, ent'Otll'nging gambling, null e~pednlly among <·hlldren, 1uul as 
injurious to the candy Industry through re'iultlng in the merchandising ot 
a chance or lott<'ry Instead <•f candy, nutl ns pl'Ovldlng relall merchants 
with a menus of violating tbe laws of the se,·erul Stlltl's, and some of 
whom, for snell rPn'lons, refuse to I'Pfl rnndy ~<o pnckNl nnrl flSS('IDhiPd 
that it con be resold to public by lot ot· chance; 
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With result that such competitors were put to a disadvuntnge fn comveting; 
retailers, finding candy more salable by ''break and take," "draw," or 
"deal" method, bought from it and others employing same metl10ds of 
sale, trade was diverted to it and others using similar method from said 
competitors, who could compete on en•n terms only by ghing simil;n• devices 
to retailers, and sales of their "straight" candy, in their unwllllugness S() 

to do, showed a marked <lerrease, some competitors began sale and dis­
tribution of candy by lot or chance in order to meet competition of man­
ufacturers who thus sold and lllstribqted such products, and trade was 
diverted to it from its said comvetilors, and there was a restraint upon. 
and a detriment to the freedom of fair and legitimate competition in the· 
industry im·olved; to the prejudice and injury of the public and competitot·s: 

Held, That such acts and practices, under the conditions lllHl circumstances 
set forth, were all to the prejudice of the public and competitors and 
constituted unfair methods or competition. 

Before Mr. 0 harles P. Vicini and JJ!r. II enry M. lV klte, trial 
examiners. 

Mr. P. 0. [( olinski and },f r. II enry 0. Lank for the Commission. 

ColiiPLAil\T 

Pursuant to the provisions of an Act of Congress approved Sep­
temLer 26, 1914, entitled "An Act to create a Federal Trade Commis­
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to belieye that Shupe­
\Villiams Candy Company, a corporation, hereinafter referred to as 
l'esponclent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

P ARAGRAPII 1. Respondent is a corporation, organized under the 
I:nvs of Utah with its principal office and place of business in the 
City of Ogden, State of Utah. Respondent is now, and for several 
!ears last past, has been engaged in the manufacture of candy and 
In the sale and distribution thereof to wholesale and retail dealers 
located at points in the various States of the United States, and 
causes said products, when so sold, to be transported from its place 
?f business in the city of Ogden, State of Utah, to purchasers thereof 
In other States of the United States at their respective plncPs of 
business, and there is now, and has been for sewral years la~t past, 
a cout·se of trade and commerce by said respondent in such candy, 
between and among the States of the United States. In the course 
and conduct of the said busiuess, respondent is in compPtition with 
other corporations and with imli,·idnals and pnrtnf'rr-:hips e11gagetl 
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in the sale and distribution of candy and candy products in commerce 
Letween aml among the various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells aml has svld to wholesale and 
retail dPalers, various packages or assortments of candy, so packed 
and as,embled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used 
by respondent, Lut this list is not all inclusive of the nrious packages, 
nor does it include aU the details of the several sales plans which 
respondent has bet-n or is using in the distribution of camly by lot 
or chance: · 

(a) One of said assortments is composed of a number of pieces of 
camly of uniform size, shape, and quality, together with a number 
of larger piec€'S of candy and a small box of candy, vd.ich larger 
pieces of candy and small box of candy are to be given as plizes 
to purchasers of said pieces of candy of uniform size, shape, and 
quality, in the following manner: 

The majority of the said pieces of candy of uniform size, !'hape, anu quality, 
ha\e centers of the same color, but a smnll numlwr of said pieces of candy 
l1uve centers of a different color. The said IJiC!'CS of enmly of nuiform size, 
bhape and quality, retail at the price of one cent eacl1, hut tht> purehaser who 
rn·ocures one of the saiu canuies having a center of a different color than the 
mn.Jority, is entitled to receive, nnd is to he gl\ en free of cllnrp;e, one of the said 
larger pieces of candy hcre~ofore referred to. 'J he purchnser of the la"'t pieC'e of 
candy in said nssortment Is eutltled to receive, and Is to be giren fl'ee of 
churp;e, the small box of cnHt!y. The color of the center of !'uirl pieces of candy 
is effet·tivcly concealed from purchaser~:! nnd prospecth·e rmrchn:-.ers unttl n 
selection has Ll·cn mnde awl the pk~c of cnntly ln·oken open. The aforesaid 
purchasers of said candy having a Ct'nter colort>d diiTercntly from the mnjority 
thus procure one of tl1e said larger :vieces of cnndy wholly by lot or chance, 
and the purcha<,et· of the lust piece of cantly lu the said ns»ortmc·ut thu'l pro­
curl'~ the small b11x of cauuy wholly by lot or chance. 

The respondent furnishes to said "holesale Ulltl retail dealers, 
with said assortlllent, a. display card to be m.efl Ly the retail dealer in 
offering said camly to the puLlic. The dif-'play card Lears a legend 
or ~tatement informing the prosprcti,·e purchaser th<tt the said cailtlY 
is }wing sold in aceonlance with the aLon~ <lescrihrd sales plan. 

(b) .Anotl1rr assortment manufactun'tl and distribute<l by re:-.pond­
cnt is composed of a nHmber of candy Lars, toget!wr "·ith a <levier 
commonly cnllNl a pu::.h cartl. Candy contained in said a-.:,.ortment 
is distributed to purchaser~ in the following manner: 

The pu~h card has a number of partially perforated disc~. and when a pusll 
I~> made and the dbc sf•purnted from the cnru, a legend 1~ disclo'ird. Sales are 
5¢ <·uch nud the eard !wars statemPnts informing cu'!tonwrs and pro:-pettire 
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customers that certain specified legends entitle customer to one bar of candy, 
that certain other specified legends entitle the customer to two bars of candy, 
that certain other specified legends entitle the customer to three bars, that 
~ertain other specified legends entitle the customer to four bars of candy, and 
that other specified legends entitle the customer to fi\·e bars of candy. The 
legends on the discs or pushes are effectively concealed from the purchaser and 
Prospective purchaser until a selection has been made and the disc separated 
from the card. The number of bars of candy which a customer receives for 
the price of 5¢ is thus determined wholly by lot or chance. 

PAR 3. The wholesale dealers to whom respondent sells its assort­
ments, resell said assortments to retail dealers, and said retail deal­
ers, and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
~o and places in the hands of others the means of conducting lotteries 
~n the sale of its products in accordance with the sales plans here­
Inabove set forth, as a means of inducing purchasers thereof to pur­
<:hase respondent's said products in preference to candy offered for 
sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public h1 the 
111anner above alleged involves a game of chance or the sale of a 
chance to procure (a) larger pieces of candy or a small box of candy; 
(b) additional bars of candy. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
Rrlid method is a practice of the sort which the common law and 
~l'irninal statutes have long deemed contrary to public policy; and 
l<; contrary to an established public policy of the Government of the 
D"nited States. The use by respondent of said method has the dan­
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
·exclude from the branch of the candy trade involved in this pro­
~eeding competitors who do not adopt and use the same method or 
llll equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

\Yherefore, many persons, firms, and corporations who make and 
~ell candy in competition with the rPspondent, as above alleged, are 
llnwilling to ofi£>r for sale or sell candy so packed and assembled 
n<; aLo,·e alll'ged, or otherwise arranged and pack£>d for sale to the 
Purchasing public so as to im·oh·e a game of chance, and such 
competitors rPfrain therefrom. 

l)AR. 5. l\Iany dealers in and ultimate purchasers of candy ar£> 
nttracted by respondent's said method and manner of packing said 
<·unuy, awl by the Plement of chance involved in the sale th£>reof in 
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the manner aboye described, and are thereby induced to purcha8e 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com­
petitors who do not use the same or an equivalent method; to ex­
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
mme is unlawful; to lessen competition in said candy trade, and to· 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all po-

. tential competitors, who do not adopt and use said method or an 
equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said methods, acts and prac­
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers nnd 
duties, nnd for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of nn Act of Congress, npprond Sep· 
tember 2G, l!H4, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, on January 31, 1!>36, issued and served 
a complaint upon the respondent, Shupe-Williams Candy Company, 
n corporation, charging that respondent had been and was using 
unfair methods of competition in commerce, ns "commerce" is defined 
in said act of Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle­
gations of the complaint were introduced by P. C. Kolinski, attorneY 
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for the Commission, and in opposition to the allegations of the com­
plaint by D. D. Van Dyke and H. L. Mulliner, attorneys for the 
respondent, before Charles P. Vicini and Henry M. White, examiners 
o£ the Commission theretofore duly designated by it, and said testi­
mony and other evidence were duly recorded and filed in the office of 
the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi­
mony and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission, the respondent not being represented although 
duly notified of the time and place of such hearing; and the Com­
mission, having duly considered the same and being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FAOI'S 

l)ARAGRAru 1. Respondent, Shupe-Williams Candy Company, is a 
corporation organized under the laws of the State of Utah, with its 
principal office and place of business located at 2G05 "\Vall A venue,. 
in the city of Ogden, State of Utah. Respondent is now, and for­
several years last past has been, engaged in the manufacture of 
candy in the city of Ogden and in the sale and distribution thereof 
to retail dealers and jobbers located in the State of Utah and in the· 
States of Idaho, Nevada, 'Vyoming, Montana, Colorado, and Oregon. 
!t causes said candy when sold to be shipped or transported from 
Its principal place of business ·in the State of Utah to purchasers 
thereof in Utah and in the other States of the United States as 
mentioned above. In so carrying on said business, respondent is 
and has been engaged in interstate commerce, and is and has been 
engaged in active competition with other corporations and with 
Partnerships and individuals engaged in the manufacture of candy 
and in the sala and distribution thereof in commerce between and 
among the various States of the United States. 

l 1An. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale deal­
ers, jobbers, and retail dealers certn.in assortments of candy so 
racked and assembled as to involve, or which are designed to or may 
Involve, the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

Several of such assortments manufactured, sold and distributed 
by respondent are composed of n. number of pieces of candy of uni-

1~8121m--B9----14 
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form size and shape, together with a number of larger pieces of 
~andy and a small package of candy, whi.ch larger pieces of candy 
and small package of candy are to be given as prizes to purchasers 
of said pieces of candy of uniform size and shape in the following 
manner: The majority of the said pieces of candy of uniform size 
and shape have centers of the same color, but a small number of said 
pieces of candy have centers of a different color. The said pieces of 
candy of uniform size and shape retail at the price of 1¢ each, but 
the purchaser who procures one of the said candies having a center 
of a different color from the majority is entitled to receive and is to 
be given free of charge one of the said larger pieces of candy in 
said assortment. The purchaser of the last piece of candy in said 
assortment is entitled to receive and is to be given free of charge 
the ~:;mall package of candy contained in said assortment. The color 
of the center of said pieces of candy is effectively concealed from 
purchasers and prospccti ve purchasers until a selection has been 
made and the piece of calllly sek•cted Lrok('n open. The purchasers 
of said candies having a center colored differently from the major­
ity thus procure one of the saicllarg(•r pieces of candy or the small 
package of candy wholly by lot or chance. The respondent fur­
nishes to said wholesale and retail dealers with said assortments a 
display card to be used by retail dealers in offPring said candy to the 
public. The display card bears a leg('nd or statement informing 
pmchasers and prospective purchasers that the said candy is being 
solU in accordance with the above described sales plan. 

Respondent has also distributed and does distribute assortments of 
candy which are composed of a numbrr of Lars of candy, together 
with a device commonly called a "push card". The said bars of 
candy are distributed to the consuming public by means of said 
pnshcard in the following manner: The pushcard has a number 
of partially perforat('(l discs, and when a push is made and the disc 
S('parated from the canl a l('gend is tlisclosNl. Sales are 5¢ each, 
and the card },ears statt'ments informing custonwrs and prospc·ctive 
cw;tomC'l's that certain c;;pccificd }pgends ('ntitlr the ct1stom('r to one 
bar of candy; that certain other Sl)('Cifie<l kgt'Jllls ('lltitle the cus­
tomer to two Lars of candy; others to three bars of candy; others 
to fo11r Lars of cancly; others to five lmrs of candy; and that the 
purchaser of the last push is entitk<l to bix bars of candy. The 
lPgends on the di..;cs or puslws are efTrdi' ('ly concealed from pur­
chasers and prosp('cth·e purchasers twtil a sekction has bt•cn made 
and the particular dibc sele<:tNl separat('<l from the card. The fact 
as to ''"hcther a purchaser receives one, two, three, four, five, or six 
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bars of candy for the price of 5¢ is thus d0termined wholly by lot 
or chancP. 

PAR. 3. The candy assortments involving the lot or chance feature, 
~s abo,·e described, are generally referred to in the candy trade or 
Industry as "break and take," "draw," or "deal" assortments. As­
sortments of candy without the lot or chauce features in connection 
with their resale to the public are generally referred to in the candy 
trade or industry as \'straight" goods. These terms will be w:;ed 
het"eafte.r in these findings to distinguish thl'se separate types of 
assortments. 

P.\R. 4. The wholesale dealers or jobbers to whom respondent sells 
its a:,.,;ortments resell the same to retail dealers. Respondent also 
sells its sai<l assortments direct to retail dealers. Numerous retail 
dea lcrs purchase the assortments described in paragraph 2 above 
~ither from n•spondent or from wholesale dealers or jobbers who 
ln tum have purchased said assortments from respondent, and such 
l'dail deakrs display Eoaid assortments for sale to the public as 
I>a<·ked by rc~pondent, and the candy contained in said ar-:sortments 
is gPJlerally sold and distributed to the consuming public in accord­
ance with respondent::;' sales plans, as above described. 

PAn. 5. ~\.11 sales made by respondent, whether to wholesalers and 
jobbers or to retail dealers, are absolute sales and respondent retains 
llo control over ~aid assortments after they are delivered to the 
Wholesale dealer or jobber or retail dealer. The assortments are as­
SPlllbled and pacl:ed in such manner that they are designed to be 
llsed and are use<l by the retail dealer for distribution to the pur­
chasing public by lot or chance without alteration or rearrangement. 
In the sale and distribution to jobbers and wholesale dealers for 
l'esale to retail dealers and to retail dealers direct of the assortments 
of candy described in paragraph 2, respondent has knowledge that 
said candy will be resold to the purchasing public by retail dealers 
by lot or chance, and it packs such candy in the way and manner 
described so that "·ithout alteration, aduition or rearrangement there­
of it may be. resolll to tlte public by lot or chance by said retail 
dralers. • 

P.m. 6. There are in the United States and in the territory Sl'rved 
Ly this respondent many manufacturers of candy who do not manu­
facture and sell "break and take," "draw," or "deal" assortments of 
candy and who sell their "straight" goods in interstate commerce in 
corn petition "ith the "hr!'ak and take," "draw," or "deal" candy, and 
Ill:uiufactm·l'lS of "straight" good:3 have noted a marked decrease in the 
!-ales of their products \\ hl'llCH'l' or \YhrreYer the "Lreak and take,'' 
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"draw," or "deal" assortments have appeared in their markets. This 
decrease in the sale of "straight" candy is due to the gambling or 
lottery feature connected with the "break and take," "draw," or "deal" 
candy. 'Vitnesses from several branches of the candy industry testified 
in this proceeding to the effect that consumers preferred to purchase 
the "break and take," "draw," or "deal" candy because of the gambling 
feature connected with its sale. The sale and distribution of "break 
and take," "draw," or "deal" packages or assortments of candy, or of 
candy which has connected with its sale to the public the means or 
opportunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children, who com­
prise a substantial number of the purchasers and consumers of this 
type of candy. 

PAR. 7. The sale and distribution of candy by the retailers by the 
methods described herein is the sale and distribution of candy by lot 
or chance and constitutes a lottery or gaming device. The Commission 
finds that many competitors regard such sale and distribution as mor­
ally bad and as encouraging gambling, especially among children; as 
injurious to the candy industry because it results in the merchandising 
of a chance or lottery instead of candy; and as providing retail mer­
chants with a means of violating the laws of the several States. De­
cause of these reasons some competitors of respondent refuse to sell 
candy so packed and assembled that it can be resold to the public by 
lot or chance. These competitors are thereby put to n disadvantage in 
competing. The retailers, finding that they can dispose of more candy 
by the "break and take," "draw," or "df'al" method, buy from respond­
ent and others employing the same methods of sale, and thereby trade 
is diverted to respondent an<l others using similar methods :from said 
competitors. Such competitors can compete on even terms only by 
giving the same or similar devices to retailers. This they are unwilling 
to do, and their sales of "straight" candy show a marked decrease. 
The sale and distribution of candy by lot or chance provides an easy 
means of disposing of such prouucts. There is a constant dC'mand for 
candy which is sold by lot or chance, and in order to meet the competi· 
tion of manufacturers who sell and distribute candy which is sold by 
such methods, some competitors have begun the sale anu distribution 
of candy to the public by lot or chance. The use of such methods by 
respondent, in the sale and distribution of its candy, is prejudicial and 
injurious to the public and its competitors, and has rPsulted in the di· 
version of trade to respondent :from its said competitors, and is 11 

restraint upon and a detriment to the :freeuom of fair and legitimate 
competition in the candy industry. 
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PAn. 8. Respondent sells its merchandise in the States of Utah Idaho 
X ' , ~ evada, Wyoming, l\fontana, Colorado, and Oregon. The majority of 
Its candy is sold as "straight" merchandise, but its sales of "break and 
take," "draw," or "deal" assortments are substantial. 

PAn. 9. The Commission further finds that the sale and distribu­
tion in interstate commerce of assortments or packages of candy so 
Packed and assembled as to enable retail dealers, without alteration 
addition or rearrangement, to resell the same to the consuming publi~ 
by lot or chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Shupe-Williams 
Candy Company, a corporation, under the conditions and circum­
stances set forth in the foregoing findings of fact, are all to the 
Prejudice of the public and respondents' competitors, and constitute 
Unfair methods of competition in commerce, within the intent and 
lheaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER 1.'0 CEASE AND DESIST 

.This proceeding having been heard by the Federal Trade Com­
nussion upon the cqmplaint of the Commission, the answer of re-
8l~ondent, testimony and other evidence taken before Charles P. 
'VIcini and Henry l\f. White, examiners of the Commission thereto­
fore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein, and the 
oral argument of Henry C. Lank, counsel for the Commission, the 
1'<'spondPnt not being represented at said argument although duly 
l1otified of the time and place thereof; and the Commission having 
lllade its findin1TS as to the facts and its conclusion that said re-

o • 
spondent has violated the provisions of an Act of Congress, approved 
September 2G 1Vl4 entitled "An Act to create a Federal Trade Com-
n· · ' ' 1 " 11

SSJOn, to define its powers and duties, and for ot 1er purposes. 
It i8 ltercby ordered, That the respondent, Shupe-,Vi~liams Candy 

Con1pany, a corporation its ofiicers, agents, representatives, and em­
Noyees, in the offerin" 'for sale, sale and distribution in interstate 
co 0 

IJlmerce of candy, do cease and desist from: . 
1. Selling and distributing to wholesale dealers and JObbers, for 

l'esn.le to retail dealers and to retail dealers direct, candy so packed 
nnd assembled that sales of said candy to the general public are to 
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be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy which are used, or may 
be used, without alteration or rearrangement of the contents of such 
assortments, to conduct a lottery, gaming device, or gift enterprise 
in the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for 
sale to the public at retail pieces of candy of uniform size and shape 
having centers of a different color, together with larger pieces of 
candy and a small package of candy, which said larger pieces of 
candy and small package of candy are to be given as prizes to the 
purchaser procuring a piece of candy with a center of a particular 
color. 

4. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device com­
monly called a "push card," for use, or which may be used, in dis­
( ributing or selling said candy to the public at retail. 

5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "push card," either with assortments of candy or 
separately, bearing a legend or legends or statements informing the 
purchasing public that the candy is being sold to the public by lot 
or chance, or in accordance with a sales plan ·which constitutes a 
lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Shupe-Williams Candy 
Company, a corporation, shall, within 30 days after service upon it of 
this order, file with the Commission a report in writing sPtting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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Where a corporation engaged in manufacture and sale of "straight" or "staple" 
goods candy, and also of so-called "break and take," "draw," or "deal" 
assortments, sale and distribution of which type candy, in constant de­
mand and affording, in connection with sale thereof to public, means or 
opportunity of obtaining a prize or becoming a winner by lot or chance, 
and providing an easy means of disposing of such products, teaches, and 
encourages gambling among children, constituting substantial number of 
purchasers and consumers of such type, and sale and distribution of which 
in the markets of many manufacturers who sell their "straight" goods In 
interstate commerce in competition with the other, has been followed by 
a marked decrease in sales of such "straight" goods, due to gambling or 
lottery feature connected with said "break and take," "draw," or "deal" 
candy, preferred by consumers because of gambling feature connected 
therewith, and sale of which candy, so packed and assembled as to enable 
retail dealers, without alteration, addition or rearrangement, to resell same 
to commming public by lot or chance, Is contrary to public policy-

Sold, to jobbers and retailers, crrtalu assortments of candy which were so 
Packed and assembled as to involve, or which were designed to involve, 
use of a lottery scheme when sold and distributed to consumers thereof, 
and several of which consisted of (a) a number of candy bars, together 
With a puRh card, for sale and distribution to purchasing public under a 
Plan, and in accordance with said card's explanatory lrgcnd, by which 
person received, for five cents paid, one or more additional bars of candy, 
depending on numbers or legends pushed by chance, and last push on card 
likewise received spe<:ifiPd number of additional bars, and of other assort­
ments involving same priuClpal or sales plan where unit of sale was one 
cent rather than five cents, and varying in detail from that immediately 
above described In such matters as inclusion of additional pieces of candy 
to be given as prizes or in the furnishiug of articles of merchandise other 
than candy to be thus given and distributed to ultimate consumers wholly 
by lot or clwnce, and (b) asHortments of a number of penny pieces of 
candy of uniform size and shape, together with number of larger pieces 
to be gh·en as prizes to pm·ehasers of a relati~·ely few of said uniform 
Pieces, eoncealcd color or eolored centers of which differed from that of 
the majority, and also with small box of eandy to be given free of ebarge 
to purchaser of last piece of uniform sl7.e in assortment; so assemble(} 
Und vacked that they were designrd to be, and were, exvosell and u~cd by 
retail dealer purchasers for distribution and resale to purcha;;lng public 
hy lot or ehance, without altPration or rearrangement, and with knowledge 
Rnd intent that such candy should thus be resold to public by lot or chance 
by said retail dealers, in competition with many who regard such sale 
and distribution as morally bad and as eneouraging gambling, and espe-


