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IN THE MATTER OF 

OSTLER CANDY COl\IPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPltOVED SEI'T. 26, 1914 

Docket 2831. Compla-int, June 8, 1936-Dccision, June 11, 1931 

Where a corporation engaged in manufacture and sale of "straight" or "staple" 
goods candy, and also of so-called "break and take," "draw," or "deal" 
assortments, sale and distribution of which type candy, in constant de­
mand and affording, in connection with sale thereof to public, means or 
opportunity of obtaining a prize or becoming a winner by lot or chance, 
and providing an easy means of disposing of such products, teaches, and 
encourages gambling among children, constituting substantial number of 
purchasers and consumers of such type, and sale and distribution of which 
in the markets of many manufacturers who sell their "straight" goods In 
interstate commerce in competition with the other, has been followed by 
a marked decrease in sales of such "straight" goods, due to gambling or 
lottery feature connected with said "break and take," "draw," or "deal" 
candy, preferred by consumers because of gambling feature connected 
therewith, and sale of which candy, so packed and assembled as to enable 
retail dealers, without alteration, addition or rearrangement, to resell same 
to commming public by lot or chance, Is contrary to public policy-

Sold, to jobbers and retailers, crrtalu assortments of candy which were so 
Packed and assembled as to involve, or which were designed to involve, 
use of a lottery scheme when sold and distributed to consumers thereof, 
and several of which consisted of (a) a number of candy bars, together 
With a puRh card, for sale and distribution to purchasing public under a 
Plan, and in accordance with said card's explanatory lrgcnd, by which 
person received, for five cents paid, one or more additional bars of candy, 
depending on numbers or legends pushed by chance, and last push on card 
likewise received spe<:ifiPd number of additional bars, and of other assort­
ments involving same priuClpal or sales plan where unit of sale was one 
cent rather than five cents, and varying in detail from that immediately 
above described In such matters as inclusion of additional pieces of candy 
to be given as prizes or in the furnishiug of articles of merchandise other 
than candy to be thus given and distributed to ultimate consumers wholly 
by lot or clwnce, and (b) asHortments of a number of penny pieces of 
candy of uniform size and shape, together with number of larger pieces 
to be gh·en as prizes to pm·ehasers of a relati~·ely few of said uniform 
Pieces, eoncealcd color or eolored centers of which differed from that of 
the majority, and also with small box of eandy to be given free of ebarge 
to purchaser of last piece of uniform sl7.e in assortment; so assemble(} 
Und vacked that they were designrd to be, and were, exvosell and u~cd by 
retail dealer purchasers for distribution and resale to purcha;;lng public 
hy lot or ehance, without altPration or rearrangement, and with knowledge 
Rnd intent that such candy should thus be resold to public by lot or chance 
by said retail dealers, in competition with many who regard such sale 
and distribution as morally bad and as eneouraging gambling, and espe-
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clally among children, and as Injurious to the candy industry through 
resulting in the merchandising of a chance or lottery instead of cun(ly, 
and us providing retail merchants with n means of violating the laws of 
the several States, and some of whom, for such reasons, refuse to sell 
candy so packed and assembled that it can he resold to public by lot or 
chance; 

With result that such competitors were put to a disadvantage in competing, 
retailers, finding candy more salable by "break and take," "draw," or "deal" 
method, bought from it and others employing same methods of sale, trade 
was diverted to it and others using similar method from said competitors, 
who could compete on even terms only by giving similar devices to retailers, 
and sales of their "straight" candy, in their unwillingness so to do, showed 
a marked decrease, some competitors began sale and distribution of candy 
by lot or chance in order to meet competition of manufacturers who thus 
sold and distributed such products, and trade was diverted to it from its 
said competitors, and there was a restraint upon and a detriment to the 
freedom of fair and legitimate competition in the industry involved; to the 
prejudice and injury of the public and competitors : 

Ileld, That such acts and practices, under the conditions and circumstances set 
forth, were all to the prejudice of the public and competitors and constituted 
unfair methods of competition. 

Defore Mr. Oharlea P. Vicini and Mr. He·n;ry !If. lVhite, trial 
examiners. 

]If r. P. 0. [{ olinsld and ]If r. II enry 0. LarJc for the Commission. 

ColiiPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep­
tember 2G, 1914, entitled "An Act to create a Federal Trade Com­
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Ostler 
Candy Company, a corporation, hereinafter referred to as respond­
ent, has been and is using unfair methods 0£ competition in commerce, 
as "commerce" is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PAnAGRAPII 1. Respondent, Ostler Candy Company, is a corpora· 
tion organized and operating under the laws of the State of Utah, 
with its principal place of business located at 143 South State Street, 
Salt Lake City, Utah. Respondent is now, and for several years last 
past has been, engaged in the manufacture of candy and in the sale 
and distribution of such products and in the sale and distribution of 
the products of other candy manufacturers to wholesale dealers, 
jobbers, and retail dealers located at points in the various States 
of the United States, and causes and has caused all of said products, 
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when so sold, to be transported from its principal place of business in 
Salt Lake City, Utah, to purchasers thereof in other States of the 
United States at their respective places of busine::::s, and there is now 
and has been for more than one year last past a course of trade and 
commerce by said respondent in such candy betv,·een and among the 
States of the United States. In the course and conduct of its said 
business, respondent is in competition with other corporations and 
With partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various StaiRs of the United States. 

PAR. 2. In the course and conduct of its business as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail uealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

(a) Several of said assortments manufactured, sold and distributed 
by the respondent are composed of a number of bars of candy, to­
gether with a device commonly calleu a push card. The said bars 
of candy are distributed to the consllming public by means of said 
Push card in the following manner. The push card has a number of 
Partially perforated discs and when a push is made and the disc 
separated from the card a number or legend is disclosed. Sales are 
five cents each and the card bears a statement or statements informing 

. customers and prospective eustomers that all the numbers or legend-s 
Pushed from said card receive one bar of candy, hllt that certain 
Specified numbers or legends receive one or more additional bars of 
candy. The push cal'd also bears a legend stating that the last push 
on the card receives a specified number of additional bars of candy. 
Ali purchasers receive one bar of candy, bnt purchasers obtaining the 
specified numbers or legend~ receive additional bars of candy of the 
same size and quality. The numbers or lt>gends on said card are 
effectively concealed from the purchaser or prospective purchaser 
Ulltil a push or sale has bPen made and the particular push separated 
from the card. The additional bars of candy in said assortment are 
thus distributed to purchasers of pushes from said card wholly by 
lot or chance. 

(b) The r~spondent distributes several other assortments involving 
the same principle or sales plan, where the unit of sale is one cent, 
l'ather than five cents. These several assortments vary only in detail 
frorn the assortments described abo>e in paragraph (a). In some of 
Said assortments larger pieces of candy instead of additional pieces 
of candy are to be given as prizes and in other of the assortments, 
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articles of merchandise other than candy are furnished and are to be 
given as prizes to purchasers from said assortments. The larger or 
additional pieees of candy and the other articles of merchandise are 
distributed to the ultimate collsumer wholly by lot or chance. 

(a) Certain other assortments manufactured, sold and distributed 
Ly respondent are composed of a number of pieces of candy of uni­
form size and shape, together with a number of larger pieces of 
candy and a small box of candy, which larger pieces of candy and 
the small box of candy nre to he giYen as prizes to purchasers of 
said pieces of candy of uniform size aml shape in the following man­
ner. The majority of said pieces of candy of uniform size and shape 
are of the same color or have centers of the same color, hut a small 
number of sai(l pieces of candy are of different color or have centers 
of different color. The said pieces of uniform size an(l shape retail 
at a price of one cent each, Lut the purchaser who procures one of 
said candies colored differently or having a center colored differently 
from the majority, is entitled to receive and is to Le given, free of 
charge, o11e of the said larger pieces of candy heretofore referred to. 
The purchaser of the last piece of candy of uniform size and shape 
in said assortments is cntitlcu to receive aml is to Le given, free of 
charge, the small box of candy. The color of the said pieces of candy 
or the color of the centers of the said pieces of candy in saiu assort· 
ments is pifectively concealed from the pnrchaser and prospective 
purchaser until a sdect.ion has Lrrn made and the wrapper removed 
or the piece of camly broken open. The aforesaid purchasers of said 
candies who procure a candy colorell differently or having a center 
colored differently from the majority of said pieces of candy of uni· 
form size aiHl sltape in said assortment, thus procure one of the said 
larger pieces of candy or the small box of candy wholly by lot or 
chance. 

PAn. 3. The wholesale dealers anJ joLhers to whom respondent sells 
hs assortment, resell the same to retail dealers and said retail dealers 
and the retail dealers to whom respondent sells direct, expose said 
assortmeuts for sale nnd !'ell said candy to the purchasing public in 
nccord:mce with the nforc:oaid E>alt's plans. Hcspondent thus supplies 
to and plact's in the hands of others the mt'ans of conducting lotterieS 
in the sales of its products, in accordance with the sales plans here· 
inaLove set forth, and said sales plans have the capacity and tendencY 
of inducing purchasers thereof to purchase rt'spondent's said productS 
in pr£>ference to candy offered for sale and sold Ly its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the man· 
ner above all<'ged involves a game of chance or the sale of n chance 
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to procure additional or larger bars of candy or small boxes of candy 
or other articles of merchandise. 

The use by respondent of said methods in the sale of candy and the 
sale of candy by and through the use thereof, and by the aid of said 
Jnethods, is a practice of the sort which the common law and criminal 
statutes ha~·e long de~med .contrary to public policy; and is contrary 
~~ an established pubhc pohcy of the Government of the United States. 
I he use by respondent of said methods has a dangerous tendency un­
duly to hinder competition or cre:1te monopoly in this, to wit: that the 
Usc thereof has the tendency and capacity to exclude from the branch 
of the candy trade involved in this proceeding competitors who do not 
adopt and use the same methods or equivalent or similar methods in­
volving the same or equivalent or similar elements of chance or lot­
tery schemes. 
. l\rany persons, firms, auJ corporations who make and sell candy 
111 compl'tition with the respondent as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged 
or other\\ ise arranged and packed for sale to the purchasing public 
~0 as to itwoh e a game of chance, and such competitors refrain there­
from. 

PAn. 5. l\Iany dealers in and ultimate purchasrrs of candy are 
attracted by rc<>pondcnt's said methods and manner of packing said 
candy and hy the elrmcnt of chance imoh·ed in the sale thereof in the 
lllannrr abcn·e cl<'scriLed, and are thereby induced to purchase said 
candies so pn.ckeJ and sohl hy respondent in preference to candy 
<-'ffcrpd for sale and sold by said competitors of respondent who do not 
tlse the same or ef]_uivalent methods. The use of said methods by re-
~p . · Ondrnt has the tendency and capacity because of said games of 
chance to clin•rt to r('spoiHl<'nt trade and custom from its said com­
Petitors who do not use the same or equivalent methods; to ex­
cln<le fr·om said cancl v trade all competitors who are unwilling to and 
''"h 1 • l . o to not u<>c the same or eqnivalrnt methods lJecause t 1e same 1s un-
l:nyful; to l<'c;:::rn competition in s:tid candy trade, and to tend to create 
~ .monopoly of said candy trade in respondent and such othrr ~is­
t~llmtors of randy as usc the same or eqmvalent met.h?d a.nd t~ depnve 

IC' Pnrrha<-ing- public of the bPnefit of free competitiOn m smd cnndy 
trade. The usc of said methods by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competi­
tors nnd to E'xdncle tJ1rrefrom all potential competitors who do not 
IILlont and u~e said methods or equivalent methods. 

'£l,,n, 6. l\fanv of said competitors of respond<'nt nre unwilling to 
lldr • d · I · f Jpt nnd uc:o said m<'tho•ls or any metho mvo vmg a game o 
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chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAn. 7. The aforementioned methods, acts and practices of respond­
E>nt are all to the prejudice of the public and respondent's competitors 
as hereinabove alleged. Said methods, acts and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPOnT, FINDINGS AS TO 'l'HE FACTS, AND 01mER 

Pursuant to the provisions of an Act of Congress, approved Sep­
tPmber 26, 1914, entitlPd "An Act to create a Federal Trade Commis­
sion, to define its powers and duties, and for other pmposcs," the 
Fed<'ral Trade Commission, on June 8, 1936, issued and served a com­
plaint upon the respondent, Ostler Candy Company, a corporation, 
charging that respondent had been and was using unfair methods of 
competition in commerce, as "commerce" is defined in said act of 
Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle­
gations of the complaint were introduced by P. C. Kolinski, attorney 
for the Commission, and in opposition to the allegations of the com­
plaint by II. L. Mulliner, attorney for the rPspondent, before Charles 
11

• Vicini and Henry l\I. White, examiners of the Commission thereto· 
fore duly designated by it, and said testimony and otlwr evidence 
were duly recorded and filed in the oflice of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi­
mony and other evidence, brief:-> in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission, the respondent not being representPtl although 
duly notified of the time and place of such !waring; and tlw C01n· 
mission, having duly considered the same and being fully advised in 
the prPmiscs, finds that this proceecling is in the inter('st of the public 
and makes this its findings us to the facts and its conclusion drawn 
therefrom: 

FINDI~GS AS TO TilE l'ACTS 

PARAGRAPH 1. Itcspondent, Ostler Candy Company, is a. corpora· 
tion or~anized under the laws of the State of Utah, with its prin· 
cipal office and place of business located at 143 South State Street, 
in Salt Lake City, Utah. Respondent is now, and for ieveral years 
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last past has been, engaged in the manufacture of candy in Salt Lake 
City and in the sale and distribution thereof to retail dealers and 
jobbers located in the State of Utah and to retail dealers in the 
States of Nevada, ·wyoming, Idaho, and Montana. It causes the said 
candy when sold to be shipped or transported from its principal 
})lace of business in the State of Utah to purchasers thereof in Utah 
and in the other States of the United States as mentioned above. In 
~o carrying on said business, respondent is and has been engaged in 
lnterstate commerce, and is and has been engaged in active competi­
tion with other corporations and with partnerships and individuals 
e.ngaged in the manufacture of candy and in the sale and distribu­
tion thereof in commerce between and among the various States of 
the United States. 

PAR. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to jobbers and 
retail dealers, as above described, certain assortments of candy so 
Packed and assembled as to involve, or which arc designed to involve, 
the use of a lottery scheme when sold and distributed to the con­
sumers thereof. Several of such assortments manufactured, sold, and 
distriLuted by respondent are composed of a number of bars of 
candy, together with a device commonly called a "push card." The 
said bars of candy are distributed to the consuming public by means 
of said push, card in the following manner: The push card has a num­
ber of partially perforated discs, and when a push is made and the 
disc separated from the card a number or legend is disclosed. Sales 
:tte 5¢ each, and the card bears a statement or statements informing 
customers and prospective customers that all the numbers or legends 
Pushed from said card receive one bar of candy, but that certain 
specified numbers or legends receive one or more additional bars of 
candy. The push card also bears a legend stating that the last push 
0ll the card receives a specified number of additional bars of candy . 
..:\ll purchasers receive one bar of candy, but purchasers obtaining the 
S])ecified numbers or leO'ends receive additional bars of candy of the 

~ . 
~ltlne size and quality. The numbers or legends on said card are 
E-fl'ectinly concealed from the purchaser or prospective purchaser 
Until a push or sale has been made and the particular push separated 
ftom the card. The additional bars of candy in said assortment are 
thu::. distr·ibuted to purch:tsers of pushes from said card wholly by 
lot or chance. 

Uespondent has distributed and does distribute several other as­
!iortments involving the same principle or sales plan as that described 
above where the unit of sale is 1¢ rather than 5¢. These several as­
sortnwnts Yary only in detail from the assortment described imme-
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diately above. In some of said assortments larger pieces of candy, 
instead of additional pieces of candy, are to be given as prizes, and 
in other assortments articles of merchandise other than candy are 
furnished by respondent and are to be given as priz('S to purchasers 
from said assortments. The larger or additional pieces of candy, or 
the other articles of merchandise, are distributed to the ultimate con­
sumers wholly by lot or chance. 

Respondent has also distributed and does distribute assortments 
which are composed of a number of pieces of candy of uniform size 
and shape, together with a number of larger pieces of candy and a 
small box of candy, which larger pieces of candy and small box of 
candy are to be given as prizes to purchasers of said pieces of candy 
of uniform size and shape in the following manner: The majority 
of said pieces of candy of uniform size and shape are of the same 
color or have centers of the same color, but a small number of said 
pieces of candy are of different color or have centers of different 
color. The said pieces of candy of uniform size and shape retail 
at a price of 1¢ each, but the purchaser who procured one of said 
candies colored differently or having a center colored differently from 
the majority is entitled. to receive and is to be given free of charge 
one of the said larger pieces of candy heretofore referred to. The 
purchaser of the last piece of candy of uniform size and. shape in 
said assortment is entitled to receive and is to be given free of charge 
the small box of candy. The color of the said pieces of candy, or the 
color of the centers of the said pieces of candy in said assortment, is 
effectively concealed. from the purchaser and prospective purchaser 
until a selection has been made and the piece of candy broken open. 
The aforesaid purchasers of said candies who procure a candy col­
ored differently, or having a center colored differently from the 
majority of said pieces of candy of uniform size and shape in said 
assortment, thus procure one of the said larger pieces of candy or 
the small box of candy wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature, 
as aLove described, are generally referred to in the candy trade or 
industry as "draw," "deal," or "break and take" assortments. As­
sortments of candy without lot or chance features in connection.with 
their l'{'SlllC to the public are g£'neralJy referred. to in the Canoy trlldl} 
or industry as "straight" or "staple" goods. These terms "ill be 
used hereaftH in the~e findings to distinguish these separate types 
of assortments. 

P.,n. 4. The wholesale dealers or jobbers to whom responuent sell:• 
its assortments resell the ~ame to retail dealers, and said retail deal­
ers and the retail dealers to whom respondent sells direct expose 
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~aid assortments for sale and sell said candy to the purchasing public 
ln accordance with the sales plans as described above. 

PAn. 5. All sales made by respondent, whether to wholesale dealers 
and jobbers or to retail dealers, are absolute sales and respondent 
retains no control over said assortments after they are delivered to 
the wholesale dealer or jobber or retail dealer. The assortments are 
assembled and packed in such manner that they are designed to be 
Used and are used by the retail dealer for distribution to the pur­
chasing public by lot or chance without alteration or rearrangement. 
In the sale and distribution to jobbers and wholesale dealers for 
resale to retail dealers and to retail dealers direct of the assortments 
of candy described in paragraph 2, respondent has knowledge that 
said candy will be resold to the purchasing public by retail dealers 
by lot or chance, and it packs such candy in the way and manner 
described so that without alteration, addition or rearrangement 
thereof it may be resold to the public by lot or chance by said retail 
dealers. 

PAn. 6. There are in the United States many manufacturers of 
candy, competing with respondent in the territory served by re­
spondent, who do not manufacture and sell "draw," "deal," or "break 
and take" assortments of candy and who sell their "straight" or 
"staple" goods in interstate commerce in competition with the "draw," 
''deal," or "break and take" candy, and manufacturers of "straight" 
or "staple" goods have noted a marked decrease in the sales of their 
Products whenever or wherever the "draw," "deal," or "break and 
~ake" assortments have appeared in their markets. This decrease 
In the sale of "straight" or "staple" candy is due to the gambling 
or lottery feature connected with the "draw," "deal," or "break and 
take'' candy. 'Vitnesses from several branches of the candy industry 
testified in this proceeding to the effect that consumers preferred to 
Purchase the "draw," "deal," or break and take" candy because of the 
gambling feature connected with its sale. The sale and distribution 
of "draw," "deal," or "break and take" packages or assortments of 
candy, or of candy which has connected with its sale to the public 
the means or opportunity of obtaining a prize or becoming a winner 
by lot or chance, teaches and encourages gambling among children 
'''ho comprise a substantial number of the purchasers and consumers 
of this type of candy. 

PAn. 7. The sale and distribution of candy by the retailers by the 
ltlethods described herein is the sale and distribution of candy by lot 
0 .1" chance and constitutes a lottery or gaming device. The Commis­
Sion finds that many competitors regard such sale and distribution 
as morally bad and as encouraging gambling, especially among chil-
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dren; as injurious to the candy industry because it results in the 
merchandising of a chance or lottery instead of candy; and as pro­
viding retail merchants with a means of violating the laws of the 
several States. Decause of these reasons some competitors of re­
~pondent refuse to sell candy so packed and assembled that it can be 
resold to the public by lot or chance. These competitors are thereby 
put to a disadvantage in competing. The retailers, finding that they 
can dispose of more candy by the "draw," "deal," or "break and 
take" method, buy from respondent and others employing the same 
methods of sale, and thereby trade is diverted to respondent and 
others using similar methods from said competitors. Such com­
petitors can compete on even terms only by giving the same or similar 
devices to retailers. This they are unwilling to do, and their sales 
of "straight" or "staple'' candy show. a marked decrease. The sale 
and distribution of candy by lot or chance provides an easy means 
of disposing of such products. There is a constant demand for candy 
which is sold by lot or chance, and in order to meet the competition of 
manufacturers, who sell and distribute candy which is sold by such 
methods some competitors have begun the sale and distribution of 
eandy to the public by lot or chance. The use of such methods by 
respondent in the sale and distribution of its candy is prejudicial and 
injurious to the public and its competitors, and has resulted in the 
diversion of trade to respondent from its said competitors, and is a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 

PAR. 8. Respondent sells its merchandise in the States of Utah, 
Nevada, Idaho, Montana, and 'Vyoming. The majority of its candy 
is sold as "straight" merchandise, only a small part of its sales being 
assortments with which a pushcard is fnrnished or which is so packed 
and assembled as to involve a lot or chance feature when resold to 
the consuming public, bqt all of its salesmen at all times offer said 
"draw," "deal," or "break and take" assortments of candy to its 
customers and prospective customers, together with its "straight" 
merchandise. 'Vhile the annual volume of business of respondent 
was not shown exactly, an officer for the respondent testified, and 
the Commission finds, that respond('nt's annual volume of business 
is substantial. 

PAR. 9. The Commission further finds that the sale and distribution 
in interstate commerce of assortments or pucka~E>s of candy so packed 
and assembled as to enable retail deall•rs, without alteration, addi­
tion or rearrangement, to resell the same to the consuming public 
by lot or chance, is contrary to public policy. 
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CONCLUSION 

The aforesaid acts and practices of respondent, Ostler Candy Com­
pany, a corporation, under the conditions and circumstances set forth 
~~the foregoing findings of fact, are all to the prejudice of the public 
and respondent's competitors, and constitute unfair methods of com­
l)etition in commerce within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

Ol!DER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com­
mission upon the complaint of the Commission, the answer of re­
spowJent, testimony and other evidence taken before Charles P. 
Vicini, nnd Henry .M. 1Vhite, examiners of the Commission thereto­
fore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein, and the oral 
argument of Henry C. Lank, counsel for the Commission, the re­
spondent not being representC'd at said argument although duly noti­
?ed of the time and place thereof; and the Commission having made 
Its findings as to the facts and its conclusion that said respondent has 
Violated the provisions of an Act of Congress, approved September 
2G, 1914, entitled ~'An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is now ordered, That the respondent, Ostler Candy Company, a 
Corporation, its officers, agents, representati Vl'S, anu employees, in 
the offering for sale, sale, and distribution in interstate commerce 
Qf canuy, do cease and desist from: 

1. Selling and distributing to jobbers anu wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming dPvice, or 
gift enterprise . 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers, packages or assortments of candy which 
al'e used, or which may be used, without alteration or rearrangemPnt 
of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy contained in said packages or assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, Lars of candy, together with a 

15812tm--30----15 
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device commonly called a "push card," which push card is for use, 
or which may be or is designed to be used, in distributing or selling 
said candy to the public at retail. 

4. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape of different colors or having centers of a different color, 
together with larger pieces of candy m· other articles of merchandise, 
which said larger pieces of candy or other articles of merchandise are 
to be given as prizes to the purchaser procuring a piece of candy of 
a particular color or having a center of a particular color. 

5. Furnishing to retail and wholesale dealers and jobbers, a device 
commonly called a "push card," either with packages or assortments 
of candy or separately, bearing a legend or legends or statements in· 
forming the purchasing public that the candy is being sold to the 
public by lot or chance, or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

It is further ordered, That re!'pondent, Ostler Candy Company, a. 
corporation, within 30 days after service upon it of this order, shall 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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IN THE MATTER OF 

GLADE CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REG.\RT> TO 'l'IIE AU.I·XlJ.:D VlOT.ATION 
OF SEC. :1 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 
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Where a corporation engaged in manufacture and sole of "straight" goods 
candy, and also of so-called "break and take," draw," or "deal'' assortments, 
sale and distribution of which type candy, ln constant demand and afford­
Ing, In connection with sale thereof to public, means or opportunity of 
obtaining a prize or becoming a winner by lot or chance, and providing 
an easy means of disposing of such products, teaches and encourages 
gambling among children, constituting substantial number of the pur· 
chasers and consumers of such type, and particularly of candy-bar assort· 
ments with push cord, and sale and distribution of which type in the 
markets of many manufacturers who 8cll their "straight" goods in Inter­
state commerce In competition with the other, has been followed by a 
marked decrease in Sllles of such "straight" goods, due to gambling or 
lottery feature eonnected with said "brPak and take," "draw," or ''deal" 
candy, prefl'l'l'ed hy consunll'rS because of gambling feature connected 
therewith, and sale of which candy, so packed and assembled as to enab:e 
rPtail dealers, without alteration, addition, or rearrungl.'ment, to resell 
same to consnmlug public by lot or chance, is contrary to public pollcy,-

So!d, to jobbers and retailers, certain assortments of candy which wpre so packed 
and assemuled as to involve, or were designed to involve, use of a lottery 
scheme when sold and distributed to consumers thereof, and several of 
Which consisted of (a) a number of candy bars, together with push card, for 
sale and distribution to consuming public under a plan, and in accordance 
With sold card's explanatory lf'gend, by which purchaser received, for five 
cents paid, one or more additional burs of candy, df'pending upon particular 
numbPr or legend puRhed by chance, and last push on card also received 
specified number of additional bars, and (b) number of packages of candy 
of varying size, together with punch board, for sllle and distribution to 
consuming public under a plan, and In accordance with said board's explana· 
tory ll'gcnd, by which purchn!i!er receivrd, for five cents paid, one of said 
Packages, ln accordance with number IJUnched by chance, or nothing other 
tlJun privllPge of a punch; so assembled and pockf>d that they were designed 
to be, and wf're, exposed and usl'd by retail denier purchasers thereof for 
distribution and rf>f.lnle to purehaslug public by lot or chancl', without altera­
tion or renrrongpment, and with knowledge and intent thut such cawly 
should thus be resold to public by lot or chance by said retail dealers, In 
<'Oill[Jetltlon with many who rPgord such sale and distribution ns morally 
bad and as encouraging gambling, and e~p('('iully among children, and as 
InJurious to the ('andy Industry through resulting in the merchandising of 
a <·honce or lottery imstead of candy, and as providing retail merchants 
With a llll'llllS of violating tlle Jaws of the several States, IIIHl somt> of whom, 
for such reosom;, refuse to !!ell candy so packed and assembled that it can 
Le resoltl to Jml!llc by lot or chance; 


