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IN e MATTER OF

WOODY CANDY COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEI'T. 26, 1914

Docket 2697. Complaint, Jan. 381, 1936—Dcciston, June 19, 1937

Where a corporation engaged in manufacture and sale of candy, including
certain assortments which were so packed and asscimbled as to involve use
of a lottery scheme when sold and distributed to consumers thereof, and
which Included assortments such as (1) number of small candy bars,
number of medium-sized bars, and number of larger bars, together with
push cards, for sale under a plan, and In accordance with saild card's ex-
planatory legend, pursuant to which purchaser received, for five cents
paid, one of the majority of small bars, one of the medium-sized, or one
of the large bars, in accordance with particular number pushed by chance,
ond purchaser of last push was entitled, without charge, to one of said
large pleces; and (2) number of picces of candy, number of bars of candy,
and one still larger bar, together with push card, for sale under a plan, and
in accordance with said card’'s explanatory legend, pursuant to which pur-
chaser received, for penny pnaid, one of the small picces composing majority
of sald assortment, or one of the large bars, In accordance with particular
number pushed by chance, and purchaser of last push was entitled to
receive, without charge, the still larger bar—

Sold, to wholesalers and retailers for display and resale to purchasing public
by the retailer-vendee, in accordance with aforesaid plan, such assort-
ments, and thereby supplied to and placed in the hands of others the
means of conducting lotterles in the sale of sald products, in accordance
with such plans, contrary to the established publie policy of the several
States and of the United States Government, and contrary, in many States
to local cerlmminal statutes, and in competition with many who, unwilling
to offer and sell candy so packed and assembled, or otherwise arranged
and packed for sule to purchasing public, as to involve a game of chancé
or sale therewith of a chance to procure larger pieces, refrain therefronh
and in competitlon with many who are unwilling to adopt and use said of
any method involving game of chanpee or sale of & chance to win bY
chance, a8 contrary to publie policy or eriminal statutes as aforesaid, or a8
detrimental to public moraly and to morals of the purchasers of such
products;

With result that many dealers in and ultimate purchasers of candy weré
attracted by said methods and manner of packing such product, and by
element of chance involved in sale thercof as above set forth, and thereby
induced to purchase same, thus packed and sold by it, in preference t¢
that offered and =old by said competitors who do not use such or (*qnlvnlcl‘t
methods, many dealers were induced to purchase the candy thus ol'fcl“‘d
and sold by it in preference to all others, by reason of preference give?
thereto by ultimate purchaser on account of such game of chance involv€
therein, and with tendency and capacity, because of sald gnme of chancé
alone, unfairly to divert to it trade and custom from its sald competltof’
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who do not use same or equivalent methods, exclude from such trade all
competitors who are unwilling to and do not use such or equivalent
bractices or methods, lessen competition therein and tend to create a
lonopoly thereof in it and such other distributors as use same or equiva-
lent methods, deprive purchasing public of bencfits of free competition in
trade involved, and eliminate from said trade all actual, and exclude there-
from all potential, competitors who do not adopt and use sach or equiva-
lent methods, as contrary to public policy and criminal statutes:

Held, That such acts and practices were to the prejudice of the public and com
Petitors and constituted unfair methods of competition.

Before M7, Miles J. Furnas, trial examiner.
Mr. P, C. Kolinski and Mr. Ilenry C. Lank for the Commission.

ConpLAINT

Pursuant to the pi~ovisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Comnis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Woody
Candy Company, a corporation, hereinafter referred to as respond-
ent, has been and is using unfair methods of competition in com-
merce, as “commerce” is defined in said act of Congress, and it ap-
bearing to said Commission that a proceeding by it in respect therepf
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracrarir 1. Respondent is a corporation, organized under the
laws of the State of Oklahoma, with its principal place of business
in the city of Oklahoma City, State of Okllahoma.' Respondent is
how and for several yeurs last past has been engaged in the manufac-
ture of candy and the sale and distribution thereof to wholesale 'and
retail dealers located at points in the various States of the United
States, and causes said products when so sold, to be transported from
Us place of business in Oklahoma City, State of Oklahoma, to pur-
chasers thereof in other States of the United States, at their respec-
tive Dlaces of business, and there is now, and has been for several
years last past, a course of trade and commerce by said ‘respondent
in guch candy, between and among the States of the Umt.ed.States.
In the course and conduct of the said business, respondent is in com-
betition with other corporations and with individuals and partner-
ships engaged in the sale and distribution of candy and candy pl_'od-
Ucts in commerce between and among the various States of the United
States, '

Par. 2, In the course and conduct of its business, as described in
Daragraph 1 hereof, respondent sells and has sold to wholesale and
retail dealers, various packages or assortments of candy, so packed
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and assembled as to involve the use of a lottery scheme when sold
and distributed to the consumers thereof. Certain of said packages
are hereinafter described for the purpose of showing the methods
used by respondent, but this list is not all inclusive of the various
packages, nor does it include all the details of the several sales
plans which respondent has been or is using in the distribution of
candy by lot or chance:

(a) One of said assortments is composed of a number of small
candy bars, a number of medium sized candy bars, and a number of
larger candy bars, together with a device commonly called a push
card. The candy contained in said assortment is distributed to
purchasers in the following manner:

The push card has a number of partially perforated discs, and, when a push
is made and the disc separated from the card, a number is disclosed. Sales
are five cents each and the majority of the numbers entitle the purchaser to one
of the small bars of candy. A few of the numbers entitle the purchaser to one
of the medium sized bars of candy and three of the numbers entitle the pur-
chaser to one of the large bars of candy, and the purchaser of the last push on
the card is entitled to one of the large bars of candy. Tle card bears statements
informing customers and prospective customers as to which numbers receive the
small bars, which numbers receive the medium batrs, and which numbers receive
the large bars, and that the purchaser of the last push on sald eard is entitled
to one of the large bars. The numbers on the dises, or pushes, are effectively
concealed from the purchaser and prospective purchaser until a selection has been
made, and the dise separated from the card. The fact as to whether a pur-
chaser recelves one of the small candy bars, one of the medium candy bars, or
one of the large sized candy bars for the price of five cents is thus determined
wholly by lot or chance.

(0) Another assortment manufactured and distributed by respond-
ent is composed of a number of pieces of candy, & number of bars of
candy, and one still Jarger bar of candy, together with a device com-
monly called a push card. The candy contained in said assortment
is distributed to purchasers in the following manner:

The push card has a number of partially perforated dises, and when a push
is made and the dise separated from the curd a number is disclosed. Sales are
one cent eaclh, nnd the majority of the numbers entitle the purchaser to one
of the small pieces of candy, but a few of the numbers entitle the purchaser
to one of the large bats of candy, and the parchaser of the last push is entitled
to receive the still larger bar of candy. The push card bears statements inform
ing customers and prospective customers ns to which numbers receive the small
pleces of eandy, which numbers receive the larger bars of candy, and stating
that the purchaser of the last push is entitled to receive the still larger bar
of candy. The numbers on the discs or pushes are effectively councenled from
the purchaser and prospective purchaser until a sclection has been made and
the dise separated from the card. The fact as to whether a purchaser receives
one of the small pieces of candy, one of the larger bars of eandy, or the still
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larger bar of candy for the price of one cent is thus determined wholly by lot
or chance,

Par. 3. The wholesale dealers to whon respondent sells its assort-
Ments, resell said assortments to retail dealers, and said retail deal-
¢rs, and the retail dealers to whom respondent sells direct, expose said
ssortments for sale, and sell said candy to the purchasing public in
accordance with the aforesaid sales plans. Respondent thus supplies
FOandlﬂnaﬁinthehandsofoﬂmrsthenwansofcmuhwﬁnglo&eﬁes
I the sale of its products in accordance with the sales plans herein-
above get forth, as a means of inducing purchasers thereof to pur-
chase respondent’s said products in preference to candy offered for
Sale and sold by its competitors.

Par. 4. The sale of said candy to the purchasing public as above
alleged involves a game of chance or the sale of a chance to procure
Arger pieces or bars of candy in the manner alleged.

Such sales of candy, along with the sale of such chances to procure
Additional bars of candy or packages of candy or other articles of
Merchandise in the manner alleged, are contrary to the established
Dublic policy of the several States of the United States and of the
Government of the United States, and in many of the States of the

hited States are contrary to local criminal statutes. The use by
espondent of said method has the dangerous tendency unduly to

inder competition or create monopoly in this, to wit: that the use
thereof has the tendency and capuacity to exclude from the branch
of the candy trade involved in this proceeding competitors who do
1ot adopt and use the same method or an equivalent or similar method
volving the same or an equivalent or similar element of chance or
Ottery scheme. .

By reason of said facts many persons, firms and corporations who
Make and sell andy in competition with respondent, as above alleged,
e unwilling to offer for sale or sell candy so packed and assembled
33 above alleged, or otherwise arranged and packed for sale to the
Purchasing public so as to involve a game of chance, or the sale
With such candy of a chance to procure additional bars of candy
or Packages of candy or other articles of merchandise by chance; and
Such competitors refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are
Wttracted by respoudent's said methods and manner of packing sa?d
Candy, and by the element of chance involved in the sale thereof in

'® manner above described, and are thereby induced to purchase
fid cand y so packed and sold by respondent, in preference to candy
“Mered for sale and sold by said competitors of respondent who do

158121m—30— 14
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not use the same or equivalent methods. Many dealers in candy are
induced to purchase said candy so offered for sale and sold by
respondent, in preference to all ‘others, because said ultimate pur-
chasers give preference to respondent’s said candy on account of the
said game of chance involved therein, The use of said methods by
respondent has the tendency and capacity unfairly, and because of
said game of chance alone, to divert to respondent trade and custom
from its said competitors who do not use the same or equivalent
methods, to exclude from said candy trade all competitors who are
unwilling to and who do not use the same or equivalent methods; to
lessen competition in said candy trade, and to tend to create a mo-
nopoly of said candy trade in respondent and such other distributors
of candy as use the same or equivalent methods, and to deprive the
purchasing public of the benefits of free competition in said candy
trade. The use of said methods by the respondent has the tendency
and capacity unfairly to eliminate from said candy trade all actual
competitors, and to exclude therefrom all potential competitors who
do not adopt and use said methods or equivalent methods that are
contrary to public policy and to criminal statutes, as above alleged.

Par. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chance
or the sale of a chance to win something by chance, because such
methods are contrary to the public policy or to the criminal statutes
of certain of the States of the United States, or because they are of the
opinion that such methods are detrimental to public morals and to
the morals of the purchasers of said candy, or because of any or all
of said reasons.

Par. 7. The aforementioned methods, acts and practices of the re-
spondent are all to the prejudice of the public and of respondent’s
competitors as hereinabove alleged. Said methods, acts and prac-
tices constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914,

Report, FINDINGS A8 TO THE Facrs, ANp ORDER

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
I'ederal Trade Commission, on January 31, 1936 issued, and on Feb-
ruary 3, 1936 served, its complaint in this proceeding upon respond-
ent Woody Candy Company, a corporation, charging it with the
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use of unfair methods of competition in commerce in violation of the
provisions of said act. Thereafter, respondent filed its answer dated
August 31, 1936, admitting all the material allegations of the com-
plaint to be true and waiving the taking of further evidence and all
other intervening procedure. Thereafter, this proceeding regularly
came on for final hearing before the Commission on the said com-
plaint and answer thereto, briefs and oral arguments of counsel hav-
Ing been waived; and the Commission, having duly considered the
same and being now fully advised in the premises, finds that this
broceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrari 1. Respondent is a corporation organized under the
laws of the State of Oklahomna, with its principal place of business
located in the city of Oklahoma City, State of Oklahoma. Respond-
ent is now, and for several years last past has been, engaged in the
manufacture of candy and in the sale and distribution thereof to
wholesale and retail dealers located at points in the various States
of the United States. It causes said products when sold, to be trans-
ported from its place of business in Oklahoma City, State of Okla-
homa, to purchasers thereof in other States of the United States at
their respective places of business. There is now, and has been for
several years last past, a course of trade and commerce by said re-
spondent in such candy between and among the States of the United
States. In the course and conduct of the said business, respondent
is in competition with other corporations and with individuals and
partnerships engaged in the sale and distribution of candy and candy
products in commerce between and among the various States of the
United States.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale and
retail dealers various packages or assortments of candy so packed
and assembled as to involve the use of a lottery scheme when sold
and distributed to the consumers thereof. Certain of said packages
are hereinafter described for the purpose of showing the methods
used by respondent, but this list is not all inclusive of the various
Packages and it does not include all the details of the several sales
plans which respondent has been or is using in the distribution of
candy by lot or chance.

(@) One of said assortments is composed of a number of small
candy bars, a number of medium sized candy bars, and a number of
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larger candy bars, together with a device commonly called a “push
card.” The candy contained in said assortment is distributed to pur-
chasers in the following manner: The push card has a number of par-
tially perforated discs, and when a push ismade and the disc separated
from the card a number is disclosed. Sales are 5¢ each, and the ma-
jority of the numbers entitle the purchaser to one of the small bars
of candy. A few of the numbers entitle the purchaser to one of the
medium sized bars of candy, and three of the numbers entitle the
purchaser to one of the large bars of candy. The purchaser of the
last push on the card is entitled to one of the large bars of candy.
The card bears statements informing customers and prospective cus-
tomers as to which numbers receive the small bars, which numbers
receive the medium bars, and which numbers receive the large bars,
and that the purchaser of the last push on said card is entitled to one
of the large bars. The numbers on the discs or pushes are effectively
concealed from the purchaser and prospective purchaser until a
selection has been made and the disc separated from the card. The
fact as to whether a purchaser receives one of the small candy bars,
one of the medium sized candy bars, or one of the large candy
bars, for the price of 5¢, is thus determined wholly by lot or chance.

(0) Another assortment manufactured and distributed by respond-
ent is composed of a number of pieces of candy, a number of bars of
candy, and one still larger bar of candy, together with a device com-
monly called a “push card.” The candy contained in said assortment
is distributed to purchasers in the following manner: The push card
has a number of partially perforated discs, and when a push is made
and the disc separated from the card a number is disclosed. Sales
are 1¢ each, and the majority of the numbers entitle the purchaser
to one of the small pieces of candy, but a few of the numbers entitle
the purchaser to one of the large bars of candy, and the purchaser
of the last push is entitled to receive the still larger bar of candy.
The push card bears statements informing customers and prospective
custoniers as to which numbers receive the small pieces of candy,
which numbers receive the larger bars of candy, and stating that the
purchaser of the last push is entitled to receive the still larger bar of
candy. The numbers on disecs or pushes are effectively concealed
from the purchaser and prospective purchaser until a selection has
been made and the disc separated from the card, The fact as to
whether a purchaser receives one of the small pieces of candy, one
of the larger bars of candy, or the still larger bar of candy, for the
price of 1¢, is thus determined wholly by lot or chance,

Par. 3. The wholesale dealers to whom respondent sells its assort-
ments resell said assortments to retail dealers, and said retail dealers
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and the retail dealers to whom respondent sells direct expose said
assortments for sale and sell said candy to the purchasing public in
accordance with the aforesaid sales plans. Respondent thus supplies
to and places in the hands of others the means of conducting lotteries
In the sale of its products in accordance with the sales plans herein-
above set forth, as a means of inducing purchasers thereof to purchase
respondent’s said products in preference to candy offered for sale and
sold by its competitors.

Par. 4. The sale of said candy to the purchasing public, as above
found, involves a game of chance or the sale of a chance to procure
larger pieces or bars of candy in the manner described. Such sales
of candy, together with the sale of chances to procure larger pieces
or bars of candy in the manner described, are contrary to the estab-
lished public policy of the several States of the United States and of
the Government of the United States, and in many of the States of the
United States are contrary to local criminal statutes. The use by
respondent of said methods has the tendency unduly to hinder com-
Detition or create nonopoly in this, to wit: that the use thereof has the
tendency and capacity to exclude from the branch of the candy trade
Involved in this proceeding competitors who do not adopt and use
the same methods or equivalent or similar methods involving the same
Or an equivalent or similar element of chance or lottery scheme. By
Ffeason of said facts, many persons, firms, and corporations who make
and sell candy in competition with respondent are unwilling to offer
for sale or sell candy so packed and assembled as above described,
or otherwise arranged and packed for sale to the purchasing public
$0 as to involve a game of chance or the sale with such candy of a
chance to procure larger pieces or bars of candy, and such competitors
refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are at-
tracted by respondent’s said methods and manner of packing said
candy and by the element of chance involved in the sale thereof in the
Mmanner above described, and are thereby induced to purchase said
candy so packed and sold by respondent in preference to candy offered
for sale and sold by said competitors of respondent who do not use
the same or equivalent methods. Many dealers in candy are induced
to purchase said candy so offered for sale and sold by respondent in
Preference to all others because said ultimate purchasers give prefer-
ence to respondent’s said candy on account of the said game of chance
involved therein. The use of said methods by respondent has the
tendency and capacity, because of said game of chance alone, unfairly
to divert to respondent trade and custom from its said competitors who
do not use the same or equivalent methods; to exclude from said
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candy trade all competitors who are unwilling to and who do not use
the same or equivalent methods; to lessen competition in said candy
trade, and to tend to create a monopoly of said candy trade in respond-
ent and such other distributors of candy as use the same or equivalent
methods; and to deprive the purchasing public of the benefits of free
competition in said candy trade. The use of said methods by re-
spondent has the tendency and capacity unfairly to eliminate from
said candy trade all actual competitors, and to exclude therefrom all
potential competitors who do not adopt and use said methods or
equivalent methods that are contrary to public policy and to criminal
statutes. )

Par. 6. Many of said competitors of respondent are unwilling to
adopt and use said methods or any method involving a game of
chance or the sale of a chance to win something by chance, because
such methods are contrary to public policy or to the criminal stat-
utes of certain of the States of the United States, or because they are
of the opinion that such methods are detrimental to public morals
and to the morals of the purchasers of said candy, or because of any
or all of said reasons,

CONCLUSION

The aforesaid acts and practices of the respondent, Woody Candy
Company, a corporation, are to the prejudice of the public and of
respondent’s competitors, and constitute unfair methods of compe-
tition in commerce within the intent and meaning of Section 5 of
an Act of Congress, approved September 26, 1914, entitled “An Act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the answer of
respondent dated August 31, 1936, admitting all the material allega-
tions of the complaint to be true and waiving the taking of further
evidence and all other intervening procedure, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an Act of Congress, ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

It is ordered, That the respondent, Woody Candy Company, a cor-
poration, its officers, representatives, agents, and employees, in con-
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Dection with the offering for sale, sale and distribution of candy in
Interstate commerce, do cease and desist from:

L Selling and distributing to wholesale dealers and jobbers, for
Tesale to retail dealers and to retail dealers direct, candy so packed
and assembled that sales of said candy to the general public are to
be made, or may be made, by means of a lottery, gaming device, or
gift enterprise.

2. Supplying to or placing in the hands of retail and wholesale
dealers and jobbers packages or assortments of candy which are
Used, or may be used, without alteration or rearrangement of the
Contents of such packages or assortments, to conduct a lottery, gam-
Ing device, or gift enterprise in the sale or distribution of the candy
Coniained in said assortments to the public.

3. Supplying to or placing in the hands of retail and wholesale
dealers and jobbers assortments of candy, together with a device
commonly called a “push card,” for use, or which may be used, in
distributing or selling said candy to the public at retail.

4. F'urnishing to retail and wholesale dealers and jobbers a device
Commonly called a “push card,” either with packages or assortments
of candy or separately, bearing a legend or legends or statements in-
forming the purchasing public that the candy is being sold to the
Public by lot or chance or in accordance with a sales plan which con-
Stitutes a lottery, gaming device, or gift enterprise.

Lt is further ordered, That the respondent, Woody Candy Company,
2 corporation, shall, within 30 days after service upon it of this order,
file with the Commission a report in writing setting forth in detail the
Manner and form in which it has complied with the order to cease and
desist hereinabove set forth.
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IN TiiE MATTER OF

FINE-REDING CANDY MANUFACTURING COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APTROVED SEI'T. 26, 1914

Docket 2699. Complaint, Jan. 31, 1936—Decision, June 19, 1937

Where a corporation engaged in manufacture and sale of candy, including
certain assortments which were so packed and assembled as to involve
use of a lottery scheme when sold and distributed to consumers thereof,
and which included assortments such as (1) number of small pieces of
candy, number of larger pieces or bars thereof, and one still larger piece,
together with push cards, for sale under a plan, and in accordance with
said card’s explanatory legend, pursnant to which purchaser received, for
penny paid, one of the small pieces, or one of the larger picces or bars, in
accordance with particular number pushed by chance, and purchaser of
last push was entitled, without charge, to the aforesaid still larger bar;
and (2) number of small bars of candy, number of medium-sized bars, and
number of still larger bars, together with push card, for sale under a similar
plain, and in accordance with said eard's explanatory legend, pursuant to
which purchaser received, for five cents paid, one of the aforesauid pieces
of varying size—

Sold, to wholesalers and retailers for display and resale to purchasing public
by the retailer-vendee, in accordunce with aforesaid plan, such assortments,
and thereby supplied to and placed in the hands of others the means of
conducting lotteries in the sale of said products, in accordance with such
plan, contrary to the established public policy of the several States and of
the United States Government, and contrary, in ma'ny States, to local
criminal statutes, and in competition with many who, unwilling to offer
and sell candy so packed and assembled, or otherwise arranged and packed
for sale to purchasing public, as to involve a game of chance or sale there
with of a chance to procure larger pieces, refrain therefrom, and in com-
petition with many who are unwilling to adopt and use said or any method
involving game of chance or sale of a chance to win by chance, as con-
trary to public policy or criminal statutes as aforesaid, or as detrimental
to public morals and to morals of the purchasers of such produets;

With result that many dealers in and ultimate purchasers of candy were at-
tracted by snid methods and manner of packing such product, aud by
element of chance involved in sale thereof as above set forth, and therchy
induced to purchase same, thus packed and sold by it, in preference to
that offered and sold by said competitors who do not use such or equivalent
methods, many dealers were indueed to purchase the candy thus offered
and sold by it, in preference to all others, beeause of the game of chance
involved therein, aund with tendency and capacity, because of said game
of chance alone, unfairly to divert to it trade and custom from its said
competitors who do not use sume or equivalent methods, exclude from
such trade all competitors who are unwilling to and do not use such or
equivalent practices or methods, lessen competition therein and tend 10
creiate a monopoly thereof in it and such other distributors as use same



