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Where a corpomtiou and its ~clling agt'lu·y rngng(•d, mtdrr common rontrol aut!. 
as the case might be, in purchasing, rectifying, blending, bottling, and 
selling whiskies •. gins, and oth!'r svirituous heYerages, and in the making 
of gin with a still used therefor by snid first-muned corporation, by redi::J­
tillation of purchased alcohol, not producer! by it, oYer jnnip!'r berrie~ anrl 
other aromatics, aud In tmnsporting thcit· ufon•sald prod net;; into and 
through Yorious States to the whole,.;ule and rl'tnil pnrchn!'er~ thereof In 
States other than State of origin, aml In the Di;;trlct of Colnmbln, in t-~ub­

Htantial competition with those engngl'd in the mnunfnctnr!', by origh111l 
und continuous distillation from mush, wort, or wash, of whiskies, gins, 
and other spirituous beverages, and in selliug same in tmde and rommerce 
nmoug the vnrious Stntes and iu said District, and with those eugngcd 111 
IJUrchasiug, rectifying, blending, and bottling such various beverages and 
~<imilnrly st•lling same, and including among said competitors those who, 
ns manufacturers and distillers from mnsh, wort, or wash of whiskies, 
gins, and other spirituous beverages sold by them, truthfully use words 
"distillery," "distilleries," "distilling," or "distilll'rs" as a part of their 
corporate or trade WllllPS uud on their statimwry and tatalog>~ and on 
the Iuhels of the bottles in whil'11 they sell nnd ;:hi11 th<'ir !'aid produ<·t~. 
nnd tho~e who, engaged in pnreha,.lug, rectifyiug, bleudiug, bottling, anrl 
f'elling such Ynrions prodnets, do uot n~-<e nfore,.;nld wor<l>l 11~ aho\'1' Jo<rt 
forth-

Uepresented, through use of wot·d "Distilliug" in COI'I10l'ate name of said first 
corporation, print<'d on stationery nud ('1\hllogs mal on the lnbt-ls attached 
to the bottles iu whil'h tlwy sold aud shipped tlwir :'<aid YHI'iou,. prodnet~ 
and in yarions other ways to their cnRtmuers, nu<l furni,.;hrd !'lnme with 11 

mf'ans of t·<·prPsPnting to their Yendet•s, hoth retailers and nltimate cousum· 
Jug public, that said first-named corporation was n distiller and tlHit the 
whi,.;kies, gins, cordials, bra n<lie~, and other ~tkoholic bl'\'ernges eoutuinl'tl 
in !Such bottles were l1y it nuule tiu·ongh IH'ocess of distilln tion from masll. 
wort, or wash, notwlth:4anding fuet it <lid not <li,.;tlll 8altl varion~ bt>VPl'• 
ng!'s, thus bottled, labt>le<l, sold, and tran~vot'tcd, hy ot·iglnal and ('Ontinnou:l 
11istillntlon frnm mnf'h, wort, m· wa~h thron~h contimHnJs <"lo~P<l piJli'S and 
wssl'ls untll manufacture is eo!lll)lete, as long definitely understood troDl 
word "distilling" used in connection with llqnor industry and product:! 
therpof in the tmde aud by the ultimate lllll'ehusing puhlle, null did not 
own, opel'llte, ot· control any lJiace or plncPs where such he,·ernges are nnH.ltJ 

1 Count Two of the complaint, under tile National Industrial Heco\'ery Act, dl~mls>IE"d. 
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hy Ilrocel's of original and coutlnuons distillation ft•om mash, wort, ot· 
Wash, a lid, notwitlustauding ( 1) illstilla tion, theretofore, for a llmltrd 
time nml by a spparate eompany, but under snpen-islon of an individual 
~'<lle(:ialist in euustruction of distillrrirs aud lllmspJf a dlstillrr, of quantity 
of whiskey for it lllHl its thrl·enftt>r. usr at its rectifying plant, nor (2) 
<lh;tillatlou, nmlPr contl'lll't of !'ale with n srparute company but in Its name, 
for u limit('(! time null thel'rtofure, of qnnntity of whiskey, therenfter ·left 
in storage to age and benring its name, and dbtiller's permit seenred, ami 
suhst•quently permitted to Jnpsr, under such eontract of pnrel!ase, wns not 
a di:;tiller, for the llllrchnse of the hottlPd liquors of which theJ'e Is a prpf. 
<'I'I'llee ou the }lnrt of a i'inhstn ntial portion of the purchasing public; 

With etfrct of misleading aud d<'<'PlYing dPalers and purchasing IluLlic into the 
heJipf that ~<nhl ftrst-nnmNl eorporntiou wa;; a distiller or distilling com· 
llan;r in the ordinarily ttecPtJtPd :<euse of tho:;e tPrm~. and t!Jat the w!Jiskies, 
gins, and othPr ,;pirltuous bevernges sold by them were made or distilled by 
said ftrst-uameu corvoration from mash, wort, or wash by oue continuous 
llrocess, null of iuduc-ing den let·s nnd pnrdmsiug public, actiug "in such 
ht>liefs, to buy their said whi:<kks and othf't' beverages rectified and bot· 
11Ptl by snid flt·st-ntlllU'tl e01·pomtion, ;nul with dlstiuct trudency of giving 
1hf'm an unfah· cotllpetitiYe tuh·nntage on•t· thosf' of thPit' compf'titors who 
<lo uot, through nf'e of ~o;nch terms in tlwlr trade or corporate names, rep1·e· 
SPilt thu t the pnek!IJ,W of Hleolwlic liquors offered to retaill•r, aml in tum 
to t•onsumers is a <list ilJpry-bottled <HIP, mal thereby to diYert tmde to 
~hem from sudt t·oJupditors; to 1111• ;;uh:4:1utinl Injury of comprtitiou in 
I'OillDWI'('P: 

l!cr,1, That snell IH·ts anti prnrtlcl's wet·e to the prejudice of the pnhllc and 
competitors and con!>titnted unfair methods of competition. 

Defore Mr. John L. Hornor, trial examiner. 
JIJ•. POad n. 11/orelwuse and Mr. DeWitt 1'. Pud·ett for the Com­

lni!'>sion. 

!J Air. llfortimor S. Gordon, 11/r. 11/a,?J J. 11/iller and Mr. Jle-;•m.a,n 
lr'llf'J', of New York City, for respondents. 

COMPLAINT 

· Pursuant to tl1e provisions of an ... \.ct of Conbrrcss approved 
September 26, 1914, entitle<!. "An Act to create a Federal' Trade 
Commission, to define its powers and duties, nnd for other purposes," 
the Federal Trade Commission, having reason to believe that James 

!
Clark Distillino- Corporation nllll D. & B. Products Corporation, 
le · "' • remafter refenetl to as respowh'Jlts, han been nnd are m;mg 
~llfair methods of competition in commerce, as "commerce" is defined 
l.Jl saitl act, and in Yiolation of the Act of Congt't'l'iS approved June 
16, Hl:33, known as the "National Industrial Reco,·ery Act," and it 
:Hipeuring to the said Commission thnt a proeeeding by it in respeeL 
t,hereof wou]d be in the public interest, hereby issues its complaint, 
f;tating its charges in that l'('sprct as follows: 
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Oownt 1 

}:lARAGRAPH 1. Respondent, James Clark Distilling Corporation, is 
u corporation organized, existing, and doing business under the laws 
of the State of New Jersey, having its principal otlice and place of 
business at 26 Exchange Place in Jersey City, in the said State. 
Respondent D. & B. Products Corporation is a corporation org1tnized, 
existing and doing business in and under the laws of the State of 
New Jersey with its principal office and place of business at 26 Ex· 
-change Place, Jersey City in said State. Both respondents are sub­
sidiaries or affiliates of Distillers and Brewers Corporation of 
America, a holding corporation incorporated under the laws of the 
State of Delaware in June 1933 and all three corporations aforesaid 
have interlocking officers and directors. Respondent, James Clark 
Distilling Corporation, is now and since its organization in Augu::;t 
1933, has been engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies, gins, and other spirituous beverages, 
and in the sale thereof to the respondent, D. & ll. Products Corpo­
ration aforesaid. The D.&. B. Products Corporation and the Janw.s 
Clark Distilling Corporation, by the D. & n. Products Corporation, 
its distributing and selling agent, are now and since their organiza· 
tions have been engaged in the sale of said products in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of their said businesses they cause their said products 
when sold to be transported from their places of business in Jersey 
City aforesaid, into and through various States of the United States 
to the purchasers thereof, consisting of wholesalers and retailers, 
some located within the State of New Jersey and some located in 
other States of the United States and the District of Columbia. In 
the course and conduct of their businesses aforesaid, rPspondents are 
uow and for more than one year last past have been in substantittl 
competition with other corporations and with individuals, partner· 
ships, and firms engaged in the manufacture by original and con· 
tinuous distillation from mash, wort, or wash of whiskies, gins, and 
other spirituous beverages and in the sale thereof in constant course 
qf trade and commerce between and among the various State.s of 
the United States and the District of Columbia; and in the course 
.und conduct of their businesses as aforesaid, respondents arc and 
have been for more than one year last past in substantial competitiou 
with other corporations and with individuals, partnerships, a11d 
firms engaged in the business of purchasing, rectifying, blending 
:and bottling whiskies, gins, and other spirituous beverages and in 
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the sale thereof in constant course of trade and commerce between 
and among the various States of the United States and the District 
of Columbia. 

PAR. 2. In the course and conduct of its business as aforesaid, re­
~pondent, James Clark Distilling Corporation, has upon its said 
Premises, stills used in the production of gin Ly a process of recti­
fication whereby tax paid alcohol purchased but not produced by 
the.said respondent is redistilled over juniper berries and other aro­
Jnatics. Such rectification of alcoholic spirits does 11ot make or 
conl'titutc the respondent James Clark Distilling Corporation, a 
~ist iller as defined by Section 3247 of the revised statutes regulating 
1?ternal revenue, nor as commonly understood by the pnblic and the 
hquor industry. For a long period of time the word "distilling" 
When used in counection with the liquor industry and with the 
Products thereof, has had and still has a definite significance and 
lllE>a11ing to the minds of wholesalers and retailers in such industry 
~nd to the ultimate purchasing public, to wit, the production of such 
hquors by an original nnu continuous distillation from mash, wort 
or wash through continuous closed pipes and vessels until the manu­
facture thereof is complete, and a substantial portion of the pur­
chasing public prefers to buy spirituous liquors prepared and bottled 
by the actwtl distillers thereof. 

P.o.R. 3. In the course and comluct of its business as aforesaid re­
sponde.nt, J nmes Clark Distilling Corporation, by the u~e of the 
Worll "distilling" in its corporate name, printed on its stationery and 
on the labels attached to the bottles in which it sells its said prod­
Ucts to the D. & n. Products Corporation and in various other ways, 
ttnd the respondent, D. & D. Products Cot·poration in the course 
and conduct of its business as aforesaid by the sale in interstate 
commerce as aforesaid of the products of the James Clark Distilling 
Corporation containing the word "distilling" on the labels attached 
to the bottles in which it sells and ships the said products, printed 
l!il ·its stationery, in its advertising, and in various other ways rep­
J·~~ent to customers and furnish them with a means of representing 
~(' their vendees,_both rct~ilcrs aud tl•e ultimate consuming public, 
that the said whi~kies, gins, and the other spirituous beverages therein 
~·o~ltain<>d, W(•ru by the James Clark Distilling Corporation a.foro­
:-,ui<l, produeed through an original and continuous process of distil­
lation from mash, wort, or wash, through continuous closed pipes 
and Yessels until the manufacture thereof was complete, when as a 
?latter of fact the respondent, James Clark Distilling Corporation, 
Is not a distiller and does not distill the said whiskies, gins, or other 
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f.pirituous hrveJ·ngPs hy it l;o bott!Pd aml lahele(l aml by it awl tl1·~ 
l't>spoBdf'nt.r D. & H. Produets Corporation so sold and transportetl, 
and mert>ly hy the use of stills as aforesaid in the rectification of 
u lcoholic ~pirits by retlistilJation 0\'~T j unipt>r; berries uud other aro­
matics, respondent, James Clark Distilliug Corporation, does nqt 
distill the gins by it so bottled and labeled and by both respond~ 
c.nts so sold nnd transported, in the sem;e iu which the word :'dis,­
tilled'' is ('Oimnonly accepted and understood by those. engaged iri 
the liquor traue and the public. The respondent James Clark Dis­
tilling Corporation is a reetifiPr of alcoholic liquors :md does uot 
own, operate or control any place or places where such Leverugps 
:~re produeed by the process of distillation from mash, wort, or 
wash as aforesaid and re~pomlent, D. & B. Products Corpomtion is 
l-iolely engngNl in the lmsinc>ss of selling the alcoholic ben•rage:; 
11 foresa id. 

PAn. 4. There are among the con1petitors of re;;plliHletJts engagrd 
in the :;ale of spirituous beYerages as mentioned in paragraph 1 
l~ereof corporations, firms, partnerships, awl iJHlividuals who manu­
factme and distill from mnsh, wort, or wnsh whiskies, gins, antl 
other spirituous hewragC's sold by them and who tl'llt h fully uso 
the words "distillery," "distilleries," "tlistillers," ot· "distilling" as 1L 

part of their corporate or tratle names and on their stationery and 
advc>rtisi11g, nnd on the labels of the bottles in which they sell and' 
ship such pt:odncts. There are also among sueh competitors corpo­
mtions, firms, partnerships, and individuals engaged in the business 
of rectifying, blending, and bottling whiskit>s, gins, and other spir· 
ituous beverages who do not use the wonls "distillery," "distilleries," 
"distilling," or "distillers" as a part of their corporate or trade 
names, nor on their stationery and advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

PAR. 5. The repreHentation by rPspondents as set forth in para­
graph 3 hereof, is calculated to and has a ·capacity and tendency to 
ttml does mislead and deceive dealers and the purchasing public into 
the belief that the whiskies, gins, and other spirituous beverages sold 
by the respondents are manufactured and distilled by James Clark 
Distilling Corporation from mash, wort, or wash, and is calculated 
to and has the cupacity and tendency to and does induce dea.Iers and 
the purchasing public, ading in such belief, to purchase the whiskies, 
~ins, nnd other spi1·ituous beverages rectified, blended, bottled, and 
Hold as ufm;esaid thereby diverting trade to the respondents fro!ll 
their competitors who do not by their corporate or trade names or 
in uny othl'r manner miHrepresent that tlu•y are manufacturers by 
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tlistilJatiou from mash, wort, or wash as aforesaid of whiskies gins 
n.nd .other spirituous beverages, and thereby respondents do substan~ 
hnl mjury to substantial competition in interstate commerce. 

PAR. 6. The acts and things above alleged to have been done and 
the false representatious alleged to have ·been made· by respondents 
are to the prejudice of the public and the competitors of respondents 
~nd COJJstitute unfair methods of competition in commerce within the 
Iiltent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
dutiPs, allll for o1lwr purposPs," approYed September 26, 1914. 

Count 2 

1~.\RAGR.\l'II 1. Respondent, James Clark Distilling Corporation, is 
a corporation organizetl, existing, and doing business under the laws 
of the State of New Jersey, having its principal office and place of 
hu,inPs~ at 2G E:xehange Place in JersPy City, in the said State. 
Rt:spolld<'nt D .. & n. Products C'orporntion is a corporation orgnnizrri. 
P)nsting, nn<l <loing businesH in an<l 1mdet· the hlw~; of the State of 
N"<>w ,Tf'rspy with itP. principal office an<l place of business at 26 Ex­
c~Hingp Pla<'£', JPr<>~>y City in said StatP. Both respondents are Rub­
~1<1iarif's or nffilintPP. of Di~tilkrs Rnd BrPWPrs Corporation of Amer-
1''n, R holrling corporfltion i1worporuted nnder tlw 1fl ws of the State 
~lf DPiaware in .Tune 19:3~ and all thrPe corporations aforesnid have 
111fPrlocking offirel's antl directors. RPspondrnt, .TamPs Clark Di"i­
lilliJJg Corpon1tion, is now and since its organizntion in Angust 1933 
lJos he('n cngnged in the business of purchasing, rectifying, blending, 
RJJd bottling whiskies, gins, anrl otllf'r spirituous beverages, and. in 
th!l sale thereof to the respondent, D. & B. Products CorporatiOn 
nfore~ai<l. The D. & D. Products Corporation and the James Clark 
I~ifitilliJJg Corporation, Ly the D. & ll. Products Corporation, its 
dJstriLutiwr and selliJJO' uO'ent, are now and siuoo their organizations 
) 

b b b . 

. lave hePJJ ellO'flO'ed in the sale of said IJr()(lucts in constant course of ,., "" 
trade und commerce bet ween a11d amoug tlw various States of the 
tTnited States autl in the Di~trict of Columbia. In the course and 
eoncluct of their sai<l bu~iue~:,es they eauHe tlteir saitl products when 
~t>ltl to be trum.;portetl from their J>laces of business in Jersey City 
aforpsaid, into a11,l through various States of the Uuiteu States to 
the }>UJ·chasers thereof, cun::,;isting of wholesalers and retailers, some 
located within the State of New Jersey and some located in other 
Stqtes of the Unitt>tl States and the District of Columbia. In the 
C?i!rse and conduct of t Jwir businesses aforesaid, respondents are now 
an(l for more than one year last 1;ast hare been in substantial com-

1~812Im--89----20 
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petition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by original and continuous 
distillation from mash, wort, or wash of whiskies, gins, and other 
spirituous beverages and in the sale thereof in constant course of 
trade and commerce between and among the various States of the 
United States and the District of Columbia; and in the course and 
conduct of their businesses as aforesaid, respondents are and have 
been for more than one year last past in substantial competition with 
other corporations and with individuals, partnerships, and finns 
engaged in the business of purchasing, rectifying, blending, and bot· 
tling whiskies, gins, and other spirituous beverages and in the sale 
thereof in constant course of trade and commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAns. 2, 3, 4, and 5. As grounds for these paragraphs of this com· 
plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this com· 
plaint to the same extent as though the several allegations thereof 
were set out at length and in separate paragraphs herein, and the 
said paragraphs 2, 3, 4, and 5 of count 1 of this complaint are incor· 
porated herein by reference and adopted as the allegations of para· 
graphs 2, 3, 4, and 5, respectively, of this count, and are hereby 
charged as fully and as completely as though the several averments 
of the said paragraphs of count 1 were separately set out and re­
peated verbatim. 

PAn. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933, (48 Stat. 195 C. 90), the 
President of the United States, by Executiye Order No. 6182, of June 
26, 1933, as supplemented by Executive Order No. 6207, of July 21, 
1933, and Executive Order No. 6345, of October 20, 1933, delegated 
to H. A. 'Vallace as Secretary of Agriculture certain of the powers 
vested in the President of the United States by the aforesaid act. 

Under and pursuant to the delE'gation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the act and 
Executive orders under the net, upon his own motion presented a 
Code of Fair Competition for the Distilled Spirits Rectifying Indus· 
try after due notice and opportunity for hearing in connection there· 
with had been afforded interested parties, including respondent, in 
accordance with Title I of the National Imhtstrial Recovery Act and 
applicable regulations issued thereundE'r, to the President of the 
United States who approved the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 

- .. 
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Within the meaning of the said National Industrial Recovery Act 
for the regulation of the aforesaid industry. ' 

In his written report to the President, the said S,ecretary of Agri­
culture made, among others, the following findings with respect to 
the said code in the following words, to wit: 

. That said Code will tend to effectuate the declared policy of Title 1 of the 
National Industrial Rero,·ery Act a~ set forth in Section 1 of said Act h1 that 
ihe terms and provisions of Rn<'h Cod~> tend: (a) to remove obstructions to 
the free flow of foreign commerce, which tend to diminish the amount thereof; 
< 0) to proYitle for the general welfare by promoting tlle organization of Jn. 
tlustry for the purposes of cooperatfye action amoug tmde ·groups; (c) to 
{'lilllilJate unfair competitive 1n·actires; (d) to promote the fullest possible 
lltilization of the present productive capacity of Industries; (e) to avoid undue 
rC'rstrlction of production (except as may be temporarily required) ; (t) to 
lucrense tlJC consumption of industrial and agricultural products by increasing 
Jlnrchasiug power; and (g) otherwi.~e to rehabilitate industry. 

liy his approval of the said Code on D~cember 9, 1933, the Presi­
dE'nt of the United States, pmsuant to the authority vested in him 
by Title I of the National Industrial Recovery Ac.t aforesaid, made 
and issued his certain written Executive order, wherein he adopted 
and approved the report, recommendations and findings of the said 
~ecrl'tary of Agriculture, and ordered that the said Code of Fair 
Competition be, and the same thereby was approved, and by virtue 
of the N a tiona I Industrial RecoYery Act aforesaid, the following 
Provision of Article V of said Code became and still is one of the 
~tandards of fair competition for the Distilled Spirits Rectifying 
Industry a11d is binding upon every member of said Industry and 
this respondent: 

The following practices constitute unfair methods of competition and sltall 
11ot be engaged in by any member of the industry: · 

SE<YrioN 1. False Adverti.~ing.-To publish or disseminate in any manner any 
f~tlse advertisement of any rectlfied product. Any advertisement shall be 
dt!emed to be false if it is untrue in any particular, or if directly or by a!m­

blguity, omission. or inferenc.e it tends to create a misleading impression. 

. PAR. 7. The use by respondents as aforesaid of the word "distilling" 
1n the corporate name of James Clark Distilling Corporation, on 
stationery, advertising, and labels attached to the bottles in which 
the products of such corporation are sold and shipped and in variou~ 
Qther ways, constitutes false advertising within the meaning of the 
fl foresaid provision of Article V and tends to and does create the mis­
lt>ading impression that the whiskies, gins, and other spirituous bev­
erages so sold by respondents are manufactured and distilled by the 
l·espondent, James Clark Distilling Corporation from mash, wort or 
'"ash as aforesaid and that the respondent, James Clark Distilling 
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Corporation is engaged in the business of distilling spirits from mash~ 
wort or wash as aforesaid and that the spirituous beverages by re­
spondents so sold and transported have been prepared and bottled 
by the distillers thereof, all contrary to the provisions of Section 1, 
Article V of the Code aforesaid. 

PAR. 8. The above alleged methods, acts, and practices of the re­
spondents are and have been in violation of the standard of fair 
competition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which affect 
interstate commerce in the manner set forth in paragraph 5 of count 
t hereof, are in violation of Section 3 of Title I of the National 
Industrial Recovery Act and they are unfair methods of competition 
in commerce within the meaning of the Federal Trade Commission 
Act as amended. 

REPORT, FINDINGs As TO THE FACTs, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved Sep~ 
tember 2Q, 1914, entitled "An Act to create a Federal Trade Commis~ 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on ~lay 24. Hl3!l, issned and on May 25. 
1936 serwd its complaint in this proceeding upon the respondents, 
.Tnmes Clark Distilling Corporation and D. & B. Products Corpora­
l ion, charging them with the use of unfair methods of competition in 
(·ommerce in violation of the provisions of said act. After the is­
suance of said complaint and the filing of respondents' answer thereto, 
testimony and other evidence in support of the allegations of the said 
complaint were introduced by PGad n. Morehouse and DeWitt T. 
Puckett, attorneys for the Commission, before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, and in 
opposition to the a11egations of the complaint hy Mortimor S. Gorclon, 
Max J. :Miller, and Herman E. KeJler, attorneys for the respondents1 
und sai!l testimony and other evidence were duly recorded and filed in 
ihe office of the Commission. Thereafter, the proceeding regularly 
enmP> on for final hearing before the Commission on the said com­
plaint, the answer thereto, testimony and other evidence and brief in 
support of the complaint, brief in opposition thereto and oral arg:u­
ments of eounsel aforC"said having been waived; and the Commission 
l11lving duly considered the same and being now fully advised in tlw 
premises finds that this proeeeding is in the intHest of the. public, anJ 
mahs this its fin·<lings ns to the facts and its conclusion drnwn thera-
1'1'om: 
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FINDINGS AS TO THE FACI'S 

. I) ARAGRAPH 1. The respondent, James Clark Distilling Corporation 

.Js a corporation organized, existing and doing business under th~ 
laws of the State of Delaware, licensed to do business in the State of 
New Jersey and having its principal office and place of business at 
26 Excha11ge Place, Jersey City, in the State of New Jersey, 

The respondent, D. & B. Products Corporation, is a corporation 
()rganized, existing~ atHl doing Lusiness in and under the laws of the 
State of New ,Jersey, with it,; prin('ipal office and place of business 
at the same a<l<h·ess aforesaid. 

lloth. responden~s an• sul~sidiaries or affiliates of the Distillers and 
Bt·ewers Cm·pontt ion of AmPrica, a holding corporation, incorporated 
Under the laws of the State of Delaware in June, 1933, and all three 
corpot·ations aforesaid are under common control through stock 
0 1Vll£>rship . 
. The respolldent, .• James Clark Distilling Corporation, is now, and 

:since its organization in .\ ngust 1933, has been, eugaged in the busi­
lless of purchasing·, rrcti fying, blending, and bottling whiskies, gins, 
11

1l<l otl1er spirituous lu'n'rages, and in the sale thereof through the 
Hgency of tlH' o1 ht'r respondent, D. L~ n. Products Corporation. 

The I>. & B. Product,; Corporation nnd the .Tames Clark Distilling 
Cotporation, Ly the D. & B. Products Corporation, its distributing 
nnd selling agent, are now and since their organization have been 
('llgaged iu the sale of said products in constant course of trade and 
<~onnnerce betwrrll and among the various States of the United 
Statrs and in the District of Columbia. In the course and conduct 
of their said businesses they cause their said products when sold 
10 be tmnsportetl from tl1eir places of business in Jersey City afore­
~aid, into and through various States of the United States to the 
l>urchasers there-of, consisting of wholesalers and retailers, some 
locat(•d within the State of New Jersey and some located in other 
States of the United States and the District of Columbia. In the 
course and conduct. of their businesses aforesaid, respondents are 
110w and for more than one year last past have been in substantial 
t·ompetition with other eorporat.ions and with individuals, partner­
~hips, and firms engaged in the manufacture by original and continu­
(tUs distillation from mash, wort, or wash of whiskies, gins, ami 
(Jther spirituous bererages and in the sale thereof in constant course 
of trade and commerce between and among the ntrious Stutes of the 
Dnited States and the District of Columbia; und in the course and 
conduct of tl1eir businesses as aforesaid, respondents are nnd have 
hE>E>n for more thau one war last past in substantial competition 
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with other corporations a1~<.l with individuals, _partnerships, and firms 
(\llgaged in the business of purchasing, rectifying, blending, and bot· 
tling whiskies, gins and other spirituous beverages and in the sale 
thereof in constant course of tra<.le and commerce between and among 
the various States of the United States and the District of Columbia. 

Respondent James Clark Distilling Corporation received Permit 
No. R-24 from the Federal Alcohol Control Administration January 
10, 1934, to engage in the distilled spirits rectifying industry, which 
said permit became and was invali<.lated August 29, 1935, by reason 
of the passage of the Federal Alcohol Administration Act ( 49 Stat. 
977), and since November 23, 1935, it has done the same kind of busi· 
ness under a permit of the same number issued by the Federal Alcohol 
Administration. 

In April of 1934, James H. Cocke, a consulting engineer specializ­
ing in the construction of distilleries, and himself a distiller of about 
40 years' experience, was employed by respondent James Clark Dis­
tilling Corporation to supervise the distillation of 3,210 barrels of 
whiskey at the Seagram Distillery No. 1, at Lawrenceburg, Ind., un­
der a formula prepared by him, an<.l he did so, inspecting the quality 
of the grains use<.l and the entire fermenting up until the whiskey was 
drawn off in barrels, the barrels being marked and branded with said 
respondent's name. The first day's mash was made April 9, 1934, 
and this order was completed on the 28th or 30th of April 1934. Of 
this whiskey, 3,116 barrels were used by the respondent in its distilled 
spirits rectifying plant between April of 1934 an<.l February of 1936. 

On January 28, 1936, pursuant to a previous application filed Oc· 
tober 25, 1935, a distiller's basic permit No. D-697 was issue<.l under 
the Federal Alcohol Administration Act and Regulations to the re· 
sponuent, James Clark Distilling Corporation, authorizing it to 
engage in the business of distilling whiskey at "Old 31" East Tun1· 
pike, Bar<.lstown, Ky., under lease of 1.he distillery of the Tom Moore 
Distilling Company. Under contract, the terms of which are herein­
~fter set forth, with the aforesaid distillery, and between the months 
of February and 1\Iay 1936, there was pro<.luce<.l by the Tom Moore 
Distilleries, in the name of James Clark Distilling Corporation, a total 
of 358,370.54 proof gallons of whiskey, none of which at the time of 
the hearings had been withdrawn or used by respondent in its busi· 
ness, it hf'ing rlPsirP<l to lran' it in stora~f' for the pnrpos(' of agin~· 
This whiskey is in barrels or kegs bearing respondent's corporate 
name. 

Respondent's sales volume is approximately three and one-half 
million dollars per year, and averages approximately 700,000 gallon:> 
of spirituous beverages annua1ly, all of which is sold through the 
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ltledium of the other respondent, D. and B. Products Corporation as 
aforesaid. ' 

The whiskey which was produced at the Tom .Moore Distilleries 
as aforesaid, was produced under au agreement in writing, dated 
.A.u~st 20, 1~35, between respondent and the said distilling company, 
Which agreement, in substance, provided as follows: 

Whereas on the 2d day of August, 1935, the parties hereto entered into a 
certain agreement whereby Tom 1\Ioore agreed to manufacture and sell to James 
C!nrk, and James Clark agreed to purchase specific quantities of manufactured 
!hstillations of certain whiskey to be manufactured by the Tom Moore ]lards­
town Distillery, nnd 
'l' Whereas James Clark is desirous of having the F;aid whiskey manufactured by 

oru Moore under the name of James Clark, now, therefore, in consideration 
of the sum of $10 and other good and valuable consideration in hand paid to 
!he other by the parties hereto, the receipt of which Is hereby acknowledged, 
he parties hereto mutually agree as follows: 

(1) Whiskey to be manufactured and sold by Tom 1\foore to James Clark 
llursuant to the contract between said pArties dated the 2d dAy of August, 1935, 
;han be manufactured and soh! to James Clark us whiskey manufactured Jn 
bhe name of James Clark and nil barrels of his whiskey shall be ruat·ked and 
rauued by Tom Moore in accordance with the Internal Re,·enue Laws, in such 

a lnanuer as to indicate the name of James Clark as the actual distiller thereof. 
t (2) James Clark agrees to apply to the State of Kentucky for the issuance 
b 0 It of a distiller's permit In order to effectuate the distillation of whl;;key 
Y Tom 1\foore, in the name of James Clark, and James Clark further agrees 

to obtain from the United States Treasury Department and/or the latter's 
11PPropriate bureau the necessary distiller's permit and authority to ban• such 
Whisldes manufactmrd by Tom Moore in the name of James Clark and agrees 
to file with the said United States Treasury Department all necessary docu­
Dlents nnd bonds required in order to effectuate the same. 

(3) Tom Moore hereby agrees to pay to James Clark no later than 60 day" 
from the date lwrcof the sum of $;)00, the sawe representing a reimbursement 
to James Clark of one-half of the Kentucky State distiller's permit fee of 
$!,00() paid to the State of Kentucky by James Clark. 

(4) Tom Moore hereby agrees to use his best etl'orts In assisting Jame.-; 
Clark, its agents or representatives, in procuring the aforesaid distiller's 
Permits from the State of Kentucky and the United States Treasury Depart­
lllent. 

J ·(5) Tom Moore hereby covenants and agrees that it will save harmless 
a:rnes Clark as the preceding distiller against any and all manner of liability 

:nd/or claims, suits, actions, damages, charges, and/or expenses (Including 
Horney and counsel fees) that may be asserted, alleged, or created by any 

llerson, firm, or corporation against James Clark individually or jointly with 
others, by reason of the manufacture by Tom l\Ioore and/or James Clark as 
;ullerseding distiller, of any whiskey in the name of James Clark, at the 

11 
°1ll Moore Bardstown, Kentucky, distillery, and Tom Moore further covenants 
nd agrees that it will cause to be effected at its own expense and with re­

~Donslble insurance companies sufficient insurance to cover nil distilling and 
lilflnurnC"tnrlng OfX'rntlons At its ll:udstown distillery as will adequately inure to 
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the ben~fit of James Clark us supet·seding distiller, and by reason of the uunnt­
facture of such whiskey in the name of Jam~s Clark, and by way of f'pecificatlon 
but not In limitation thereof, said insurance shall include covernge ngalnst work­
nwu's comJJensation, general accident and public liability, fire, explosions of boil­
ers, nnd theft, burglary, robbery, and elevator. 

(6) It Is definitely understood and agt·eed by atld betw<:en th<' pnrtie~> 

hereto that this memorandum of agreement shall not in any manuN· be con­
sidered to be in limitation or modification of the agreement between tbe 
parties l1ereto dated the 2d day of August, 193ti, and it is lll'finltely understood 
that this memorundmn of ugri'Pment is iutended to snpplenwnt the nforesnid 
ngreement, and it is not lntemlPd for any other purpose. 

In witness whet·eof the parties het·eto ha1·e henmnto Sl't their hnml!-! nud 
st>als this 2flth day of August, 1935. 

The agreement of August 2, 19:35, referred to in the above agree­
ment, was an agreement between Tom :Moore Distillery, therein re­
ferred to as the "mannfacturrr," and James Clark Distilling Corpo­
ration, therein referred to as the "purchaser," whereby Tom Moore 
Distillery agreed to manufactme in bond for the account of James 
Clark during the months of August, September, October, November 
aB<l December of 1935, 2,500 barrels of full-bodied straight KentuckY 
bourbon whiskey, setting approxilllately 125,000 gallo11s to conforlll 
to the standanls of identity theretofore promnlgate<l by thP Fedt>ral 
Alcohol Administration. The agreement provitle(l foL" the Toni 
.Moore Distillery to pay the State uf Kentucky a prOtluction tax, and 
if the said tax should be increased during the term of the contract, 
the incr£>ase was to be paid by the Jaines Clark Distilling CompanY· 
The. price included the State of Kentucky production tax. 

The agreement also provided for the Tom Moorr Distillery to fur­
llish to the James Clark Distilling Corporation promptly at the man· 
ufactme of the aforementionetl whiskey negotiable warehouse receipts 
1·epresrntiug 500 barn•ls of whiskey <listillP<l dnring the thPn current 
month, said warehouse receipts to be issued in the name of James 
Clark Distilli11g Corporation, i11 s11ch respecti,·e denominations as it 
might select. 

The agreement further provided for the whiskey to he stored by the 
Tom Moore Distillery, the warehouse storage charges accrued to ue 
paid by the James Clark Distilling Corporation upon withdrawlll 
from the bonded warehot~se, and the said whiskey was at James 
Clark's expense insured while the same was stored in the Tom l\Ioore 
Distillery's bonded warehouse, except that the distillery agreed to 
insure the whiskey from the time it l'llteretl into Loud up to the first 
day of the next succeeding month, whieh insurance furnished !JY 
the distillery was to inure to the benefit of the James Clark Distilling 
Corporation. 
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The agreement provided that the Tom .Moore Distillery warranted 
tha.t the whiskey made by it would be all Kentucky straight bourbon 
Whiskey marle from good sound grain, containing at lea!St 21 percent 
~InaH grain, properly mashed, and distilled in accordance with the 
formulrt to be furnished by the James Clark Distilling Corporation. 

1'he fact of these anangement s was rPcei red in evidence subject to 
;l, later check by the Commission of the official records of the Alcohol 
1 ax· U1tit and the Federal Alcohol .Administration Divisions of the 
Dnited States Treasury Department. Such subsequent check showed, 
anl} the Commission finds, that this respondent's basic 1wrmit D-697 
Was eance!Jed on December 28, 1936 . 

.A check of said records also shows, and the Commission finds, that 
<hn·ing April of 1934, the production and operation, above referred to, 
of Seagram Distillery No.1, at Lawrenceburg, Indiana, was by Joseph 
E. Sengram & Sons Corporation, operating during that month under 
the name and style of James Clark Distilling Corporation, which was 
legally permissible arrangl'ment. This respondent, however, filed no 
110tice of intention to distill, no bond, application, or other docume11t 
to qualify as a distiller under the Internal Revenue laws and was not 
a~ that time so qualified. Neither did it apply fo.r, or receive, a basic 
<hstiller's permit from the former Federal Alcohol Control Adminis­
tration under the then existing laws and 1·egulations. 

PAR. 2. Upon the premises of respondent James Clark Distilling 
Corporation are one or more stills used for the production of gin 
by It process of rectification ,d1ereby tax-paid alcohol, purchaseLl l>ut 
l!ot produced by respondent, is distilled over juniper berries and 
other aromatics. This gin constitutes approximately 10 percent of 
1 his respomlent's total rectifying business . 

. A method genemlly used in this country of producing so-ca!Ied 
1h~tilled gin is to redistill either purchased or manufactured alco­
hol O\'er juniper berries and other aromatics usually used in the 
Production of ~rin and this ain dPI"in's its main characteristic flavor I M 0 

. ron1 the juniper berries. The purchasing public has no preft.-'rence 
11

\ gins by reason of the method of manufacture as it is possible to 
J~ake gin of equin1lent quality by processes of ol'iginnl distillation, re­
thstillution, or compounding. The public preference is predicated 
solely on the quality of the ingredients and the skill and reputation 
of the mnnufactmer insofar as the gin itself is concerned . 

. n.ectifying, in tJ1e distilled spirits rectifying industry, means the 
111l.XIng of whiskies of different ages and types, or the mixing of ages 
o:r types, or the mixin()' of other ingredients with whiskies, but re­
dncing pl'oof of whisk~y by adding wnter is not rectifying. Recti-
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fiers also blend whiskies with neutral spirits (grain alcohol). Some 
rectifiers blend it with cane. 

Many distillers operate a separate establishment GOO feet or more 
a way from their distilleries, known as a rectifying plant, wherein 
they operate in the same manner as described above for a rectifier, 
sometimes exclusiYely with spirits of their own distillation and often 
with spirits purchased from other distillers, or both. Some distill­
eries have a tax-paiu bottling room on the distillery bonded prem­
ises, wherein their distilled spirits are bottled straight as they come 
from the still or in a bonded warehouse after aging or after reduc­
tion of proof. Any rectifying done by a distiller, however, must. be 
done in his rectifying plant under his rectifier's permit. On all bot­
tled liquors, whether bottled at the distillery rectifying plant or any 
other rectifying plant, appear the words "bottled" or "blended," as 
the case may be, "by the -------------------- Company." If the 
distilled spirits therein containeu are bottled by a distiller, in his 
distillery, or are spirits of his own distillation bottled in his rectify­
ing plant as straight whiskey, the distiller may and does on said 
bottles, put "distilled and bottled by -------------------- Com­
pany." Finally, blown in the bottom of each bottle is a symbol, 
consisting of a letter· followed by a number, identifying the bottler. 
For instance, there is a "D'' for a distiller and an "R" for a recti­
fier. The number following the said letter corresponds with the 
<listiller's or rectifier's basic permit. Thus, ''U-24" designates the 
James Clark Distilling Corporation, a rectifier. A distiller who also 
operates a rectifying plant and who has both kinds of permits may 
use either symbol, depending upon whether the liquor contained in 
the bottle was produced and bottled under a distiller's or a rectifier's 
permit. 

The James Clark Distilling Corporation does not now and never 
has produced or manufactured distilled spirits of any kind fron1 
mash, wort, or wash, although its charter did authorize it to do so 
and although between January 28, 1936 and December 28, Hl36, it wa9 
the holder of a basic distiller's permit, a warehousing and bottling 
permit, and otherwise qualified to own, operate, and control a place 
where spirituous liquors were so produced. The Commission finds 
that the so-called lease arrangements of August 2, 1935, and the sub­
sequent modification thereof dated August 2G, 1935, constituted a 
contract for the pnrrhase by respondent of distilled spirits manu­
factured pursuant to such arrangement by the Tom Moore Dis­
tillery, and that during such period of time this respondent did not 
operate, own, or control a distillery, and was not a distilling company 
in the sense or significance in which such terms are generally under-
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stood in the trade and by a sllbstantial portion of the consuming 
public. 

Section 3247 of the Revised Statutes (U. S. C. A. Title 2G, Sec. 
1158 (a)) Regulating Intemal Uevenue defines a "tlistiller" as 
follows: 

Every person who produces dif!tllled spirits or who brews or makes a mash, 
'Wort, or w•ash fit for distillation or for the pt·oduction of spirits, or who, by 
nny process of evaporation, separates nlcohollc spirits from any substance, 
'Or Who, making or keeping, mash, wort or wash, has also Jn his possession or 
~t!!e a sun, shall be regarded as a distiller . 

. Section 3244 of the Redsed Statutes (U. S. C. A. Tit. 26, Sec. 
1398 (f)) defii1es a "rectifier" as follows: · 

Every person who rectifies, purifies, or refines distilled spit·its or wine by 
nny J)roccss other than by original and continuous distillation from mash, wort, 
Qr Wash, through continuous enclosed vessels or pipes, until the manufacture 
thereof is complete, and every wholesaler and liquor dealer who has in his 
Dossesslon any still or leach tub, or who keeps auy other apparatus for the 
.Purpose of refining In any manner distilled 8pirits, and every person· who 
"'

1
.thout rectifying, purifying, or refining distilled spirits shall, by mixing such 

~Dtrlts, wine, ot• oUter liqn"r \~ith any materials, manufacture any spurlou::~ 
tnltation, or compound liquor~ for sale undet· the name of whiskey, brandy, 

gln, rum, wine spirits, cordinls, ot· wine bitters, or any other name, shall be 
l'egarded as a rectifier, and that being engaged in the business of rectifying, etc. 

The rectification of alcoholic spirits by this respondent as afore­
said in the production of its gin, does not make or constitute respond­
(•nt ? distiller or a distilling company as defined by Sec. 3247 of the 
l~ev1sed Statutes of the United States regulating Internal Revenue . 
. P~R. 3. TI1e testimony of those having long experience in Loth the 

(~JStilled spirits rectifying industry and the distilling industry, estnb­
hshed, and the Commission finds, that the foregoing rectification of 
alcoholic spirits by redistillation over juniper berries and other aro­
matics in the prodtiction of gin does not make or constitute this 
l'espondent a distilling company in the sense commonly understood 
b~ the liquor industry. There were also called a large number of 
Witnesses who were lay-members of the purchasing public, and with 
few exceptions, their testimony was to the effect, and the Commission 
a.lso finds it to be a fact, that by such terms as "distilling" or "dis­
tJl1ery'' or "distiller" when used in the trade or corporate name of a 
concern handling alcoholic beverages, the public understands that that 
concern is en1Tarred in the initial distilling process of producing s . . ..., "' d 
· PlrJtuous or· alcoholic beverages from fermented grain or mash, an 
that they have a preference for a distillery bottled package over one 
bottled by a rectifier. 



282 FEDERAL TRADE COl\ll\HSSIO~ DECISIONS 

Finding;~ 25 F. T. C. 

The Commission finds that for a long period of time the word 
"distilling" when used in connection with the liquor industry and 
with the products thereof has had and still has a definite significance 
and meaning to the minds of wholesalers and retailers in such indus­
try and to the ultimate purchasing public, to wit, the manufacturing 
of spirituous liquors by an original and continuous distilhltion from 
mash, wort, or wash, throug·h continuous closed pipes ancl vessels 
until the manufacture thereof is complete, and a substrntial portion 
of the purchasing public prefers to huy l'ipiritnmt:; liquors hottiPd 
and prepared by distillers. 

PAR. 4. In the comse and conduct of its business as aforesaid by 
the use of the word "distilling" in the corporate name of James Clark 
Distilling Cot'poration printed on stationery, catalogs, nnd on the 
labels attached to the bottles in which respondents sell and ship thp,:1• 
Haid products, and. in varions other ways, respondents rPpresent to 
their eustomers aJl(l fumish them with the uwans of representing­
to their vendees, both retailers and the ultimate consmning public, 
thnt respondent James Clark Distilling Corporation, is a distillet· 
and that the said whi~kies, gins, cordials, brandies, and other alcoholic 
beverages therein contained were by said respondent manufactured 
through the process of disti11ation from mash, wort, or wnsh, when, 
as a matter of fact, James Clark Distilling Corporution is not a 
distiller, does not distill the said whiskies, ginf':l, ancl other alcoholic 
IJPY<'I·nges by respondents so hott led, labeled, sold, and tra nsport£><1, 
and, merely hy the usp of a sti11 operate1l ns n fon•sai<l in the pr01luc­
tion of gin, James Clark Distilling Corporation does not distill the 
whiskies, gins, and other spirituous bevernges by respo111lents so hot­
tied, labeled, sold, and transported in the sense in which the wol'!l 
"distillNl" is commonly accepted and understood hy those engaged in 
the liquor trade and the public. Neither respondent owns, operates, 
or controls any place or places whPre spirituous beverages nre manu­
factured hy a process of m·iginnl and continuous distillation from 
mash, wort, or wash. 

PAR. 5. There are among the competitors of respondents engage1l iit 
the sale of spirituous hewrnges ns mentioned in paragraph 1 hereof 
corporations, firms, partnerships, a111l individuals who manufacture 
and Jistill ft'OIH mal"h, wort, or wash, whiskies, gins, and other 
spirituous benragps sohl hy t ]]('m n nd who truth full,v use the wonl~ 
"distillt>t·y," "tli::,tilit'l'ies,'' ''tlisliller::;," or ·'distilling" as a part of 
their eorporate or trade 11anws and on their stationery, catalogs, and 
on the labels of the bottles in whieh they sell and ship such prod.ucts. 
There are also among such competitors corporations, firms, partner­
ships, and. individuals engaged in the business of purchasing, rectify-
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l<'luding.~ · 

ing, blending, bottling, and selling whiskies, gins, and other alcoholic 
beverages who do not use the words "distillery," "distilleries" "di:s­
tilling," or "distillers" ns a part of their corporate or trade na~es, nor 
on their stationery, catalogs, advertising, nor on the labels attached 
to the Lottles in which they sell and ship their said products. 

PAR. 6. The representations by respondents, as set forth in para­
graph 4 hereof, have the capacity and tendency to and do mislead and 
deceive dealers and the purchasing public into the beliefs that re­
~pondent James Clark Distilling Corporation is a distiller or distill­
lng company in the ordinarily accepted sense of those terms, and that 
the whiskies, gins, and other spirituous beverages sold by respondents 
a.re manufactured or distilled by James Clark Distilling Corpora­
bon from mash, wort, or wash by one continuous process, and have 
~he capacity and tendency to and do induce dealers and the purchas­
Jng public, acting in such beliefs, to purchase the whiskies, gins, and 
other alcoholic beverages rectified and bottled by the respondent 
.Tames Clark Distilling Corporation. The Commission finds that the 
Wh.ole situation in this industry is such that the foregoing represen­
tations have a distinct tendency to give respondents what amounts to 
111lfair competitive advantage over those of their competitors who do 
not, by the use of such terms in their trade or corporate names, repre­
~nt that the package of alcoholic liquor offered to the retailer and 
ln turn to the consumers, is a distillery-bottled package and this in 
turn tends to divert trade to respondents from such competitors and 
thereby respondents do substantial injury to competition in interstate 
commerce. 

PAR. 7. Dec a use of existing regulations promulgated under the 
F'ederal Alcohol Administration Act approved August 29, 1935 ( 49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
I)~·o?uct "Distilled Gin," and requiring that the labels state who 
(hshlled it, the Commission has excepted gins produced by respondent 
~a~es Clark Distilling Corporation by redistillation of alcohol over 
Jll!HpeJ• berries and other aromatics from the prohibitions of its 
0 l'der. 

P.an. 8. Tl1e Commission's complaint in this case was issued on the 
same day as the decision of the United States Supreme Court in the 
ease of A. L. A. Schechter Poultry Corporation, et al. vs. United 
~tates (295 U.S. 495), and contained two counts. Count 1 specifically 
~ larged a violation of the Federal Trade Commission Act, and count 

charged that tl1e practices of respondent, as hereinbefore set out, 
w~re unfair methods within the meaning of the Federal Trade Com­
llnssion Act because they were in violation of Section 3 of Title I 
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of the National Industrial Recovery Act, which was invalidated by 
tl1e aforesaid decision. For that reason the Commission is dismiss­
ing the complaint as to count 2. thereof. · 

CONCLUSION 

The aforesaid acts and practices of the respondents, James Clark 
Di!:itilling Corporation and D. & B. Products Corporation, are to 
the prejudice of the public and of respondents' competitors, and 
constitute unfair methods of competition in commerce, within the­
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com­
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE .AND DESIST 

This proceeding having been heard by the Federal Trade Commis­
sion upon the complaint of the Commission, the answer of respond­
ents, testimony and other evidence taken before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
brief fil<><l herein by PGad n. Morehom:e anrl DeWitt T. Puckett, 
counsel for the Commission, brief and oral argument hy l\fortimor S. 
Gordon and Herman Keller, counse.l for respondents having been 
waived, and the Commission having·made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of an Act of Congress approved Septrmher 26, 1914, entitled, "An 
Art to create a Federal Tmue Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondents, James Clark Distilling Cor­
poration and D. & B. Pro!lucts Corporation, their officers, repre­
sentatives, agents, and employees, in connection with the offering for 
sale or sale and distributim~ by them in inten;tate commerce or in 
the I)istrict of Columbia of whiskies, gins, or other spirituous bever­
nges (except gins produced by them through a process of rectifica­
tion whereby alcohol purchased bnt not produced by rl.'spondents is 
redistilled over jnnipcr bPrries and other aromatics) do cease and 
1lesist from: 

R<>prescnting, through the use of the word "distilling" in the cor­
porate name of respondent James Clark Distilling Corporation, on 
nil stationery, adwrtising, o~· labels attached to the bot.tlPs in which 
the James Cl:uk Distilling Corporation products are sold and 
~'hipped, or in any other way by word or words of like import, (a) 
that James Clark Distilling Corporation is a distiller of whiskies, 
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g~ns, or other spirituous beverages; or (b) that the said whiskies, 
gms, or other spirituous beverages were by James Clark Distilling 
Corporation manufactured through the process of distillation; or 
(c) that James Clark Distilling Corporation owns, ·operates or con­
trols a place or places where any such products are by it manufac­
t tn·e<I by a process of origiml and continuous distillation from mash, 
"'0 lt or wash, through continuous closed pipes and vessels until the 
~~a~lllfacture thereof is completed, unless and until James Clark Dis­
hllmg Corporation shall actually own, operate, or control such a 
Place or places. 

It is /1trtl~er ordered, That the said complaint he, and the same 
hereby is, dismissed as to count 2 thereof. 

It is further ordered, That the said respondents, within 60 days 
:from and after the date of the service upon them of this order, shall 
~le with the Commission a report or reports in writing setting forth 
Ill detail the manner and form in which they are complying and 
have complied with the order to cease and desist hereinabove ~et 
;tort h. 

, . ..... 

' " r 

.. :' 
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Complaint 25 F. T.C. 

IN THE MATTER OF 

I. S. U. RANK AND FILE GROUP, ET AL. 

('miPL.\INT, lrJNDIN'GS, AND ORTIEil. IN I!IWARD TO THE ALLEGED VIOL.\TIO~ 
OF SEC. 5 OF AN ACT 0~' CONGilESS APPilOVED SEPT. 26, 1!)14 

Docket 2G9"~· Complaint, Aug. 1, 19JG 1-De(·ision, June 29, 19.37 

W'here a union, kuown liS the IntNnationul ~eunwu's Union, with some 60,000 
members Hcattcred along the Atlautic, Pacific, lllltl Gulf con:st!l and the 
Great Lakes, had long eugagetl in the regular puiJlicntiun nuu cirtulnti011 

of an official llaper known as the "~eamen's Journal," and letters "1. S. IJ." 
through their u~e lly sai<l uni•m ntul it~ lueal hr:tnehe<-~, had bePome kno\\'11 
nnd understood by nfor£'snirl m:d othf'r unions anrt by thP genernl 1111bli<' 
ns !nitlalR fot· said union lliHl a!' 11 llf'f<hmation thf'reof; and thPrenfter, 
va1·ions indl\·i<lnal memltt•rs of I. S. U. Rank 11nd File Group, anu grouP~ 
und organizatlous thus indicated, and 11 corporation-

1\In•le nse of !lt'signntion "1. R. U. Pilot" for a periodical sold unll solidted, in 
competition with sud1 "RNimen's Journal," b~· nforesuid iwlivldunls, Hcting 
p£'rsonally lllltl through nnd by said group,;, notwithstanding fact said 
g·ronps WPre not C"ommlttee>~ of thP lut£'rnntlonnl R{'l\lllf'n's Union, nnd 
aforesaid "I. S. U. Pilot" was not pnblientlon of snifl union; 

With Cllflnelty and tendeu('y, through :sud1 unnutlwrized use of name "1. S. U. 
Pilot," to mislead ami dl'l'<'iYe IIH'mhers of aforesnid union, and memllcrs ot 
other Iuhor unious and pnrehn,:ing public, Into the beliefs that p£'riodicnl 
in queHtion was a publication of said union nnd Into purchase of snme In such 
prroneou.'! beliefs, 11nd witl1 resnlt that trnde was thereby diverted to said 
individunls and groups from their competitors, who do not mislead and 
deceive, and have uot misled and deceiYed, purchasing pulllic by sucb misuse 
of nnme for their publications; to the substantial Injury of substantial 
competition in commerce : 

Held, That such acts and pra{'tl<"cs were to the prejudice of the public and 
competitors and constituted nnfn!r mf'thods of competition. 

llefore Mr. John L. Ilornor, trial examiner. 
Mr. lVrn. T. Ohantland, for the Commission, 
Mr. Ilyma·n N. Glickstein, of New York City, for Joseph Curran 

and Uptown Cooperative Press, Inc. 
Mr. J/. Herbert Syme, of Philadelphia, Pa., for Albert Fleming. 

AMENDED COMPLAINT 

Pursuant to the provisions of an Act of Cong1·ess approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the I. S. lJ, 

1 Amended. 


