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Where a corporation engaged in manufacture and sale of so-called “draw” or

“deal” assortments of candy, sale and distribution of which type candy,
by retailers by lot or chance, has capacity and tendency to and does
decrease sale of candy sold without any sales plan or device involving
lottery or game of chance, i. e., the “straight” goods, and sale of which type,
Dproviding, in connection with its sale to public, means or opportunity of
obtaining a box of candy as a prize or becoming a winner by lot or chance,
teaches and encourages gambling, and is in violation of various municipal
ordinances and regulations and state statutes and constitutions, and pro-
vides retall merchants with a means of violating the laws of the several
states, and sale of which candy, so packed and assembled as to enable
retail dealers, without alteration, addition or rearrangement, to resell
Same to consuming public by lot or chance, is contrary to public policy—

S"ld, to wholesale and retail dealers, certain assortments of candy which were

80 puacked and assembled as to involve, or were designed to involve, use of
lottery scheme when sold and distributed to consumers thereof, and which
Included assortment composed of a number of boxes of assorted chocolate
candijes, together with a punchboard, for sale to consuming publi¢c under a
Plan, and in accordance with said board’s explanatory legend, pursuant
to which purchaser recelved, for five cents paid, and dependent upon num-
ber punched by chance or purchase of last punch on board, one of aforesald
boxes, value of which was in excess of aforesaid amount, or nothing other
than privilege of making a punch; so assembled and packed that such
assortments might be and were displayed and sold to consuming public by
retail dealer purchasers thereof by lot or chance, and with knowledge and
intent that such assortments could and would thus be resold to public by
retail dealers without alteration, addition, or rearrangement as above set
forth, in competition with many who do not make and sell “draw” or “deal”
assortments, but sell their “straight” goods In interstate.commerce in

Competition with the others;

With result that competitors who refused to, or do not, sell candy so packed

11¢p

and assembled tbat it can be resold to public by lot or chance, were put to
4 disadvantage by competing with it and with others employing methods
similar to those deseribed herein, trade was diverted to it and others
using similar methods from those who do not use same, by reason of at-
traction to customers of so-called “draw” or “denl” assortments, there was
diversion of trade to it from its sald competitors, and a restraint upon
and a detriment to the freedom of fair competition In trade concerned; to
the prejudice and injury of the public and of competitors:

4, That such acts and practices were to the prejudice of the public and
Competitors and constituted unfair methods of competition.
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Before Mr, Charles P, Vicind and Mr. Henry M. White, trial
examiners,

Mr, P. O. Kolinski and Mr. Henry C. Lank for the Commission.

Flood, Lenihan & Ivers, of Seattle, Wash., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Ielen
Ardelle, Inc., a corporation, hereinafter referred to as respondent,
has been and is using unfair methods of competition in commerce,
as “commerce” is defined in said act of Congress, and it appearing to
said Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrarir 1. Respondent is a corporation organized under the
laws of the State of Washingion, with its principal office and place of
business located at 1401 Ilast 41st Street, in the city of Scattle, State
of Washington. It is now, and for several years last past has been,
engaged in the manufacture of candies and in the sale and distribu-
tion thereof to wholesale dealers, jobbers, and retail dealers, located
at points in the various States of the United States, and causes and
has caused ils products, when so sold, to be transported from its
principal place of business in the city of Seattle, Wash., to pur-
chascrs thercof in other States of the United States at their respective
places of business; and there is now, and has been for several years
last past, a course of trade and commerce by said respondent in such
candy between and among the States of the United States. In the
course and conduct of said business, respondent is in competition with
other corporations and with partnerships and individuals engaged in
the manufacture of candy and in the sale and distribution thereof in
commerce between and among the various States of the United States.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale and
retail dealers packages or assortments of candy so packed and
assembled as to involve the use of a lottery scheme when sold and
distributed to the consumers thereof.

One of said assortments, manufactured and distributed by the re-
spondent, is composed of a number of boxes of assorted chocolate
candies, together with a device commonly called a “punchboard.”
The said boxes of candy are distributed to the consuming public by
means of said punchboard in the following manner: The sales by
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Teans of said punchboard are 5¢ each, and when a punch is made
from said board a number is disclosed. The numbers begin with 1
and continue to the number of punches there are on the board, but
the numbers are not arranged in numerical sequence. The board
bears a statement or statements informing the prospective customer
as to which numbers receive a box of candy. The purchaser of the
last punch on the board receives a three-pound box of chocolate
candy. A purchaser who does not qualify by obtaining one of the
Numbers calling for one of the boxes of candy or by punching the
last number on the board receives nothing for his money other than
the privilege of punching a number from the board. The boxes of
candy are worth more than 5¢ each, and a purchaser who obtains one
of the numbers calling for a box of candy receives the same for the
brice of 5¢. - The numbers on said board are effectively concealed
f}‘Onl the purchasers or prospective purchasers until a punch or selec-
tion has been made and the particular punch separated from the
board, The boxes of candy in said assortment are thus distributed
to purchasers of punches from said board wholly by lot or chance,

Par. 3. The wholesale dealers and jobbers, to whom respondent
sells its assortment, resell said assortment to retail dealers, and said
Tetail dealers, and the retail dealers to whom respondent sells direct,
EXpose said assortment for sale and sell said candy to the purchasing
Public in accordance with the aforesaid sales plan. Respondent thus
Supplies to and places in the hands of others the means of conduct-
g lotteries in the sale of its product in accordance with the sales
Plan hereinabove set forth, as a means of inducing purchasers thereof
to purchase respondent’s said product in preference to candy offered
for sale and sold by its competitors.

PAR. 4. The sale of said candy to the purchasing public in the
Manner above alleged involves a game of chance or the sale of a
¢hance to procure a box of candy.

The use by respondent of said method in the sale of candy, and
the sale of candy by and through the use thereof and by the aid of
Said method, is a {)ractice of the sort which the common law and
Timinal statutes have long decmed contrary to public policy; and
1S contrary to an established public policy of the Government of the

Nited States. The use by respondent of said method has the
- angeroug tendency unduly to hinder competition or create monopoly

this, to wit: that the use thereof has the tendency and capacity to
*Xclude from the branch of the candy trade involved in this proceeding
“Mpetitors who do not adopt and use the same method or an equiva-
It or similar method involving the same or an equivalent or similar

|
“Mment of chance or lottery scheme.
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Many persons, firms, and corporations who make and sell candy in
competition with the respondent, as above alleged, are unwilling to
offer for sale or sell candy so packed and assembled as above alleged,
or otherwise arranged and packed for sale to the purchasing public
so as to involve a game of chance, and such competitors refrain
therefrom.

Psr. 5. Many dealers in and ultimate purchasers of candy are
attracted by respondent’s said method and manner of packing said
candy, and by the element of chance involved in the sale thereof
in the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent, in preference to candy
offered for sale and sold by said competitors of respondent who do
not use the same or cquivalent methods. The use of said method
by respondent has the tendency and capacity, because of said game
of chance, to divert to respondent trade and custom from its said
competitors who do not use the same or an equivalent method; to
exclude from said candy trade all competitors who are unwilling
to and who do not use the same or an equivalent method because
the same is unlawful; to lessen competition in said candy trade, and
to tend to create a monopoly of said candy trade in respondent and
such other distributors of candy as use the same or an equivalent
method, and to deprive the purchasing public of the benefit of free
competition in said candy trade. The use of said method by the
respondent has the tendency and capacity to eliminate from said
candy trade all actual competitors, and to exclude therefrom all
potential competitors, who do not adopt and use said method or an
equivalent method.

Paxr. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of
chance or the sale of a chance to win something by chance or any
other method that is contrary to public policy.

Par. 7. The aforementioned method, acts and practices of the
respondent are all to the prejudice of the public and of respondent’s
competitors, as hereinabove alleged. Said method, acts, and prac-
tices constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an Act of Congress, entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 26, 1914.

Rerort, FInpINGs a8 To THE Facrs, AND OroER

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
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Federal Trade Commission on April 20, 1936, issued and served its
complaint in this proceeding upon the respondent, Helen Ardelle,
Inc., a corporation, charging it with the use of unfair methods of
competition in commence in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondent’s
answer thereto, testimony and other evidence in support of the alle-
&ations of said complaint were introduced by P. C. Kolinski, attorney
for the Commission, and in opposition to the allegations of the com-
Plaint by Emmett G. Lenihan, attorney for the respondent, before
Charles P. Vicini, and Henry M. White, examiners of the Commis-
Sion theretofore duly designated by it, and said testimony and other
evidence were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on said complaint, the answer thereto, testimony
and other evidence, briefs in support of the complaint and in oppo-
Sition thereto, and the oral arguments of Henry C. Lank, counsel
for the Commission, and Emmett G. Lenihan, counsel for the
respondent ; and the Commission, having duly considered the matter
and being now fully advised in the premises, finds that this proceed-
Ing is in the interest of the public and makes this its findings as to
the facts and its conclusion drawn therefrom;

FINDINGS AS TO THE FACTS

_PARAGRAPH 1. The respondent, Ielen Ardelle, Inc., is a corpora-
tion organized under the laws of the State of Washington, with its
Principal office and place of business located at 1401 East 41st Street,
In the city of Seattle, State of Washington. Respondent is now, and

or several years last past has been engaged in the manufacture of
Candy in the city of Seattle and in the sale and distribution thereof
%o retail and wholesale dealers and jobbers located in the State of

Vashington and in the States of Oregon, Idaho, Montana, and

VJ’Oming. It causes the said candy when sold to be shipped or trans-
Ported from its principal place of business in the State of Wash-
Ington to purchasers thereof in Washington and in other States of
the United States, as mentioned above. In so carrying on said

uSiness, respondent is and has been engaged in interstate commerce
and is and has been engaged in active competition with other cor-
Porations and with partnerships and individuals engaged in the
Manufacture of ecandy and in the sale and distribution thereof in
Commerce between and among the various States of the United States.

Par, 2. In the course and conduct of its business, as described in
pa"agl‘nph 1 hereof, respondent sells and has sold to wholesale and
Tetail dealers, as above described, certain assortments of candy so
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packed and assembled as to involve, or which are designed to involve,
the use of a lottery scheme when sold and distributed to the consumers
thereof.

One of said assortments is composed of a number of boxes of
assorted chocolate candies, together with a device commonly called a
“punchboard.” The boxes of candy contained in said assortment are
distributed to the consuming public by means of said punchboard in
the following manner: The sales by means of said punchboard are
5¢ each, and when a punch is made from said board a number is
disclosed. The numbers begin with 1 and continue to the number
of punches there are on the board, but the numbers are not arranged
in numerical sequence. The board bears a statemeut or statements
informing the prospective customer as to which numbers receive 2
box of candy. The purchaser of the last punch on the board receives
a three-pound box of chocolate candy. A purchaser who does not
qualify by obtaining one of the numbers calling for one of the boxes
of candy or by punching the last number on the board receives noth-
ing for his money other than the privilege of punching a number
from the board. The boxes of candy are worth more than 5¢ each,
and a purchaser who obtains one of the numbers calling for a box of
candy receives the same for the price of 5¢. The numbers on said
board are effectively concealed from the purchasers or prospective
purchasers until a punch or selection has been made and the partic-
ular punch scparated from the board. The boxes of candy in said
assertment are thus distributed to purchasers of punches from said
Loard wholly by lot or chance.

Par. 3. The candy assortments involving the lot or chance feature
as above described, are generally referred to in the candy trade or
industry as “draw” or “deal” assortments. Assortments of candy
without lot or chance features in connection with their resale to the
public are generally referred to in the candy trade or industry as
“straight” goods. These terms will be used liereafter in these findings
to distinguish these separate types of assortments.

Par. 4. The wholesale dealers or jobbers to whom respondent sell3
its assortments resell the same to retail dealers, and said retail
dealers and the retail dealers to whom respondent sells direct expose
said assortments for sale and sell said candy to the purchasing pub-
lic in accordance with the sales plans as described above.

Par. 5. All sales made by respondent, whether to wholesale dealers
and jobbers or to retail dealers, are absolute sales and respondent
retains no control over said assortments after they are delivered to
the wholesale dealer or jobber or retail dealer. The assortments are
assembled and packed in such manner that they are desiprned to
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be used and are used by the retail dealer for distribution to the pur-
chasing public by lot or chance without alteration or rearrangement.
In the sale and distribution to jobbers and wholesale dealers for re-
sale to retail dealers and to retail dealers direct of the assortments
of candy described in paragraph 2 hereof, respondent has knowledge
that said candy will be resold to the purchasing public by retail
dealers by lot or chance, and it packs such candy in the way and
manner described so that without alteration, addition or rearrange-
ment thereof it may be resold to the public by lot or chance by said
retail dealers.

Par. 6. There are in the United States many manufacturers of
candy competing with respondent in the territory served by respond-
ent who do not manufacture and sell “draw” or “deal” assortments
of candy and who sell their “straight” goods in interstate commerce
In competition with the “draw” or “deal” assortments. The sale or
distribution of candy by retail dealers by lot or chance, has the ca-
Pacity and tendency to and does decrease the sale of candy sold with-
out any sales plan or device involving a lottery or game of chance.

Several witnesses testificd, and the Commission finds, that custom-
€rs coming into retail establishments and desiring candy similar to
that distributed by respondent would take chances or make purchases
by means of said push cards or punchboards, and that in such cases
When unsuceessful in obtaining candy by means of said push card or
Punchboard some of such customers wounld then purchase candy as a
“straight” purchase and without the use of the lottery device; that
the gambling feature connected with the sale of respondent’s assort-
Ments as described above, was attractive to customers; and that be-
fore making “straight” purchases it was not unusual for customers
to endeavor to procure the candy desired by means of such lottery

evices rather than to make a “straight” purchase.

Par. 7. The sale and distribution of “draw” or “deal” assortments
of ¢candy, or of candy which has connected with its sale to the public
the means or opportunity of obtaining a box of candy as a prize or

0§0n1i11g a winner by lot or chance, teaches and encourages gam-
ling and is in violation of various municipal ordinances and regu-
z1_ti011s and various State statutes and constitutions, The sale and
distribution of candy by retailers by the methods described herein
1S the sale and distribution of candy by lot or chance and constitutes
& loltery or gaming device, and the Commission finds that the sale
And distribution of assortments of candy as described herein pro-
Vides retail merchants with a means of violating the laws of the
Several States, Competitors who refuse to or who do not sell candy

158121m 39— ag
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so packed and assembled that it can be resold to the public by lot
or chance are put to a disadvantage in competing with respondent
and with others employing similar methods to those described here-
in. Because the “draw” or “deal” assortments are attractive to
customers purchasing from retail dealers, the Commission finds that
trade is diverted to respondent and others using similar methods
from competitors who do not use such methods. The use of such
methods by respondent in the sale and distribution of its candy is
prejudicial and injurious to the public and to respondent’s competi-
tors, and has resulted in the diversion of trade to respondent from
its said competitors, and is a restraint upon and a detriment to the
freedom of fair and legitimate competition in the candy industry.

Paxr. 8. Respondent sells its merchandise in the States of Washing-
ton, 1daho, Montana, Oregon, and in Alaska. In the State of Wash-
ington, the respondent sells to wholesale dealers and jobbers and to
retail dealers, In the States other than the State of Washington,
approximately 90% of respondent’s sales are to jobbers, making only
about 10% of its sales direct to retail dealers. In Alaska, the re-
spondent sells to retail dealers exclusively. The total annual volume
of respondent’s sales is between $100,000 and $150,000. Betwecen 40%
and 50% of the total annual volume of its sales is made up of assort-
ments with which a punchboard is furnished.

Par. 9. The Commission further finds that the sale and distribu-
tion in interstate commerce of assortments of candy so packed and
assembled as to enable retail dealers, without alteration, addition, or
rearrangement, to resell the same to the consuming public by lot or
chanee, is contrary to public policy.

CONCLUSION

The aforesaid acts and practices of respondent, Helen Ardelle,
Inc., a corporation under the conditions and circumstances set forth
in the foregoing findings of fact, are all to the prejudice of the
public and respondentb competitors, and constitute unfair methods
of competition in commerce within the intent and meaning of Scc-
tion 5 of an Act of Congress, approved September 26, 1914, entitled
“An Act to create a Federal dee Commission, to deﬁnc its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complamt of the Commission, the answer of re-
spondent, testimony and other evidence taken before Charles P-
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Vicini and Henry M. White, examiners of the Commission thereto-
fore duly designated by it, in support of the allegations of said com-
DPlaint and in opposition thereto, briefs filed herein, and oral argu-
ments of Henry C. Lank, counsel for the Commission, and Emmett.
G. Lenihan, counsel for the respondent; and the Commission having
made its findings as to the facts and its conclusion that said re-
Spondent has violated the provisions of an Act of Congress, ap-
broved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
burposes.”

1t is ordered, That the respondent, Helen Ardelle, Inc., a corpora-
tion, its officers, representatives, agents, and employees, in connec-
tion with the offering for sale, sale, and distribution in interstate
Commerce of candy, do forthwith cease and desist from:

L. Selling and distributing to jobbers and wholesale dealers for

Tesale to retail dealers, or to retail dealers direct, candy so packed
and assembled that sales of such candy to the general public are to
be made, or may be made, by means of a lottery, gaming device, or
gift enterprise,
. 2. Supplying to or placing in the hands of wholesale dealers and
Jobbers or retail dealers assortments of candy which are used, or
which may be used, without alteration or rearrangement of the con-
tents of such assortments, to conduct a lottery, gaming device, or
gift enterprise in the sale or distribution of the candy contained in
Said assortments to the public.

3. Packing or assembling in the same assortment of candy f.or
Sale to the public at retail boxes of candy, together with a device
Commonly called a “punchboard,” which punchboard is for use, or
Which may be or is designed to be used, in distributing or selling
Said candy to the public at retail. _

4. Furnishing to retail and wholesale dealers and jobbers a device
Commonly called a “punchboard,” either with assortments' of cagdy
Or separately, bearing a legend or legends or statements lnforfmng
the purchasing public that the candy is being sold to the public by
ot or chance or in accordance with a sales plan which constitutes a
10ttery, gaming device, or gift enterprise.

1t i3 further ordered, That respondent, Helen Ard.elle, Inc_:., a cor-
Poration, shall, within 30 days after service upon it of th}s ordeF,
e with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with the order to

Cease and desist hereinabove set forth.
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Where a corporation engaged in manufacture and sale of so-called “draw” or
“deal” assortments of candy, sale and distribution of which type candy,
by retailers by lot or chance, has capacity and tendency to and does de-
crease sale of candy sold without any sales plan or deviee involving lottery
or game of chance, 1. e, the “straight” goods, and sale of which type, pro-
viding, in connectlon with its sale to public, means or opportunity of
ohtaining a box of candy as a prize or becoming a winner by lot or chance,
tenches and encourages gambling, and Is in violation of various municipal
ordinances and regulations and State statutes and conslitutions, and pro-
vides retail merchants with a means of violating the laws of the scveral
states, and sale of which candy, so packed and assembled as to enable retail
dealers, without alteration, addition, or rearrangement, to resell same to
consuming public by lot or chance, is contrary to public policy—

Sold, to wholesale and retail dealers, certain assortments of candy which were
80 packed and assembled as to involve, or were designed to involve, use
of a lottery scheme when sold and distributed to consumers thereof, and
which included assortment composed of a number of boxes of assorted
chocolate candies, together with a punchboard, for sale to consuming public
under a plan, and in acenrdance with said board’s explanatory legend, pur-
suant to which purchaser received, for five cents paid, and dependent upon
number puanched by chanee or purchase of last punch on bhoard, one of
aforesald boxes, value of which was in excess of aforesaid amount, or
nothing other than privilege of making a punch; so assembled and packed
that such assortments might be and were displayed and sold to consum-
ing public by retail denler purchascrs thercof by lot or chance, aud with
knowledge and intent that such assortments could and would thus be
resold to public by retail dealers without alteration, addition, or rear-
rangement as ahove set forth, in competition with many who do not make
and sell “draw” or “deal” assortments, but sell their “stralght” goods
in interstate commerce in competition with fhe other;

With result that competitors who refused to, or do not, rell candy so packed
and assembled that it can le resold to public by lot or chance, were put
to a disadvantage in competing with it and with others employing methodd
similar to those deseribed herein, trade was diverted to it and others
using similar methods from those who do not use smme, hy reason of
attraction to customers of so-called “draw” or “deal” assortments, and
there was diversion of trade to it from its sald competitors, and a restraint
upon and a detriment to the freedom of fair competition in trade con
cerned ; to the prejudice and injury of the public and of competitors:

Icld, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition,



