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Where a corporation engaged in manufacture and sale of so-called “draw” or
“deal” assortments of candy, sale and distribution of which type candy,
by retailers by lot or chance, has capacity and tendency to and does de-
crease sale of candy sold without any sales plan or deviee involving lottery
or game of chance, 1. e, the “straight” goods, and sale of which type, pro-
viding, in connectlon with its sale to public, means or opportunity of
ohtaining a box of candy as a prize or becoming a winner by lot or chance,
tenches and encourages gambling, and Is in violation of various municipal
ordinances and regulations and State statutes and conslitutions, and pro-
vides retail merchants with a means of violating the laws of the scveral
states, and sale of which candy, so packed and assembled as to enable retail
dealers, without alteration, addition, or rearrangement, to resell same to
consuming public by lot or chance, is contrary to public policy—

Sold, to wholesale and retail dealers, certain assortments of candy which were
80 packed and assembled as to involve, or were designed to involve, use
of a lottery scheme when sold and distributed to consumers thereof, and
which included assortment composed of a number of boxes of assorted
chocolate candies, together with a punchboard, for sale to consuming public
under a plan, and in acenrdance with said board’s explanatory legend, pur-
suant to which purchaser received, for five cents paid, and dependent upon
number puanched by chanee or purchase of last punch on bhoard, one of
aforesald boxes, value of which was in excess of aforesaid amount, or
nothing other than privilege of making a punch; so assembled and packed
that such assortments might be and were displayed and sold to consum-
ing public by retail denler purchascrs thercof by lot or chance, aud with
knowledge and intent that such assortments could and would thus be
resold to public by retail dealers without alteration, addition, or rear-
rangement as ahove set forth, in competition with many who do not make
and sell “draw” or “deal” assortments, but sell their “stralght” goods
in interstate commerce in competition with fhe other;

With result that competitors who refused to, or do not, rell candy so packed
and assembled that it can le resold to public by lot or chance, were put
to a disadvantage in competing with it and with others employing methodd
similar to those deseribed herein, trade was diverted to it and others
using similar methods from those who do not use smme, hy reason of
attraction to customers of so-called “draw” or “deal” assortments, and
there was diversion of trade to it from its sald competitors, and a restraint
upon and a detriment to the freedom of fair competition in trade con
cerned ; to the prejudice and injury of the public and of competitors:

Icld, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition,
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Before Mr. Charles P. Vicini and Mr. H enry M, White, trial
€Xaminers,

Ar. P, 0. Kolinski and Mr. Henry O. Lank for the Commission,

T'lood, Lenikan & Ivers, of Seattle, Wash., for respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
Sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Brown &
Haley, a corporation, hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce, as “com-
Merce” js defined in said act of Congress, and it appearing to said
Conmmission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that vespect as follows:

Paracrapir 1. Respondent is a corporation organized under the
laws of the State of Washington, with its principal office and place of

Usiness located at 110 Kast 26th Street, in the city of Tacoma, State
of Washington. It is now, and for several years last past has been,
ehgaged in the manufacture of candies and in the sale and distri-

ution thereof to wholesale dealers, jobbers, and retail dealers, lo-
Cated at points in the various States of the United States, and causes
and has caused its products, when so sold, to be transported from its
DPrincipal place of business in the city of Tacoma, \Vashingtqn, to
Purchasers thereof in other States of the United States at their re-
Spective places of business; and there is now, and has be.en for sev-
“ral years last past, a course of trade and commerce by szu.d respond-
0t in such candy between and among the States of the United Statgs.

N the course and conduct of said business, respondent is in cox}lpetl-
tion with other corporations and with partnerships and indivxdl{als
®higaged in the manufacture of candy and in the sale and distribution
hereof ip commerce between and among the various. States of the

Nited States, .

Par. 2. In the course and conduct of its business, as described in
DaI'a{:.'l‘aph 1 hereof, respondent sells and has sold to wholesale and
Tetail dealers packages or assortments of candy so packed and as-
“*mbled as to involve the use of & lottery scheme when sold and dis-
ributeq to the consumers thereof.

he of said assortments, manufactured and distributed by the ro-
“Pondent, is composed of a number of boxes of assorted chocolate
“Andies, together with a device commonly called a “punchboard.” The
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said boxes of candy are distributed to the consuming public by means
of said punchboard in the following manner: The sales by means
of said punchboard are 5¢ each, and when a punch is made from said
board a number is disclosed. The numbers begin with 1 and con-
tinue to the number of punches there are on the board, but the num-
bers are not arranged in numerical sequence. The board bears a
statement or statements informing the prospective customer as to
which numbers receive a box of candy. The purchaser of the last
punch on the board receives a three-pound box of chocolate candy-
A purchaser who does not qualify by obtaining one of the numbers
calling for one of the boxes of candy or by punching the last num-
ber on the board receives nothing for his money other than the
privilege of punching a number from the board. The boxes of
candy are worth more than 5¢ each, and a purchaser who obtains one
of the numbers calling for a box of candy receives the same for the
price of 5¢. The numbers on said board are effectively concealed
from the purchasers or prospective purchasers until a punch or se-
lection has been made and the particular punch separated from the
board. The boxes of candy in said assortment are thus distributed
to purchasers of punches from said board wholly by lot or chance.

Par. 3. The wholesale dealers and jobbers, to whom respondent
sells its assortment, resell said assortment to retail dealers, and said
retail dealers, and the retail dealers to whom respondent sells direct.
expose said assortment for sale and sell said candy to the purchasing
public in accordance with the aforesaid sales plan. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its product in accordance with the sales plav
hereinabove set forth, as a means of inducing purchasers thereof to
purchase respondent’s said product in preference to candy offered
for sale and sold by its competitors.

Par. 4. The sale of said candy to the purchasing public in the
manner above alleged involves a game of chance or the sale of #
chance to procure a box of candy.

The use by respondent of said method in the sale of candy, and
the sale of candy by and through the use thereof and by the aid of
said method, is a practice of the sort which the common law and
criminal statutes have long deemed contrary to public policy; an
is contrary to an established public policy of the Government of the
United States. The use by respondent of said method has the dar-
gerous tendency unduly to hinder competition or create monopoly iP
this to wit: that the use thereof has the tendency and capacity t0
exclude from the branch of the candy trade involved in this pro
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ceeding competitors who do not adopt and use the same method or
an equivalent or similar method involving the same or an equivalent
or similar element of chance or lottery scheme.

Many persons, firms, and corporations who make and sell candy
in competition with the respondent, as above alleged, are unwilling
to offer for sale or sell candy so packed and assembled as above
alleged, or otherwise arranged and packed for sale to the purchasing
Public so as to involve a game of chance, and such competitors
refrain therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy are at-
tracted by respondent’s said method and manner of packing said
candy, and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondent, in preference to candy
offered for sale and sold by said competitors of respondent who do
ot use the same or equivalent methods. The use of said method
by respondent has the tendency and capacity, because of said game
of chance, to divert to respondent trade and custom from its said
competitors who do not use the same or an equivalent method; to
exclude from said candy trade all competitors who are unwilling
to and who do not use the same or an equivalent method because the
Same is unlawful; to lessen competition in said candy trade, and to
tend to create a monopoly of said candy trade in respondent and
Such other distributors of candy as use the same or an equivalent
Method, and to deprive the purchasing public of the benefit of free
Competition in said candy trade. The use of said method by tllxe
Yespondent has the tendency and capacity to eliminate from said
¢andy trade all actual competitors, and to exclude therefrom all po-
tentia] competitors, who do not adopt and use said method or an
®quivalent method.

Par, 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of
Chance or the sale of a chance to win something by chance or any
Other method that is conirary to public policy.

AR. 7, The aforementioned method, acts and practices of the re-
SPondent are all to the prejudice of the public and of respondent’s
c,ompetitors, as hereinabove alleged. Said method, acts and prac-
tices constitute unfair methods of competition in commerce within
Je intent and meaning of Section 5 of an Act of Congress, entitled

N Act to create a Federal Trade Commission, to define its powers
ang duties, and for other purposes,” approved September 26, 1914.
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Rerort, F1npINGs AS 10 THE FAcrs, aND ORpER

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on April 24, 1936, issued and on April
28, 1936, served its complaint in this proceeding upon the respondent,
Brown & Haley, a corporation, charging it with the use of unfair
methods of competition in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
respondent’s answer thereto, testimony and other evidence in sup-
port of the allegations of said complaint were introduced by P. C.
Kolinski, attorney for the Commission, and in opposition to the
allegations of the complaint by Iimmett G. Lenihan, attorney for
respondent, before Charles P. Vicini and ITenry M. White, examiners
of the Commission theretofore duly designated by it, and said testi-
mony and other evidence were duly recorded and filed in the office
of the Commission. Thereafter, the proceeding regularly came on for
final hearing before the Commission on said complaint, the answer
thereto, testimony and other evidence, briefs in support of the com-
plaint and in opposition thereto, and the oral arguments of IHenry
C. Lank, counsel for the Commission, and Emmett G. Lenihan, coun-
sel for the respondent; and the Commission, having duly considered
the matter and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and malkes this its
findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO TIIE FACTS

Paracrarir 1. The respondent, Brown & Ilaley, is a corporation
organized under the laws of the State of Washington, with its prin-
cipal office and place of business located at 110 Kast 26th Street, i
the city of Tacoma, State of Washington. Respondent is now, and
for several years last past has been, engaged in the manufacture of
candy in the city of Tacoma and in the sale and distribution thereof
to retail and wholesale dealers and joblers located in the State of
Washington and in the States of Oregon, Idaho, Montana, and Cali-
fornia. It causes the said candy when sold to be shipped or trans-
ported from its principal place of business in the State of Washing-
ton to purchasers thereof in Washington and in other States of the
United States, as mentioned above. In so carrying on said business
respondent is and has been engaged in interstate commerce and i
and has been engaged in active competition with other corporations
and with partnerships and individuals engaged in the manufacture
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of candy and in the sale and distribution thereof in commerce be-
tween and among the various States of the United States.

Par. 2. In the course and conduct of its business, as described
In paragraph 1 hereof, respondent sells and has sold to wholesale
and retail dealers, as above described, certain assortments of candy so
Packed and assembled as to involve, or which are designed to involve,
the use of a lottery scheme when sold and distributed to the
consumers thereof.

One of said assortments is composed of a number of varying sized
boxes of assorted chocolate candies, together with a device commonly
called a “punchboard.” The boxes of candy contained in said assort-
ment are distributed to the consuming public by means of said
punchboard in the following manner: The sales by means of said
bunchboard are 5¢ each, and when a punch is made from said board
& number is disclosed. The numbers begin with one and continue
to the number of punches there are on the board, but the numbers
are not arranged in numerical sequence. The board bears a state-
ment or statements informing customers and prospective customers
S to which numbers receive a box of candy and the size thereof.
The purchaser of the last punch on the board receives a specified
box of candy. The purchaser who does not qualify by obtaining one
of the numbers calling for one of the boxes of candy, or by punching
the last number on the board, receives nothing for his money other
than the privilege of punching a number from the board. The bo‘}’es
of candy are worth more than 5¢ each, and a purchaser who obtains
one of the numbers calling for a box of candy receive.s the same for
the price of 5¢. The numbers on said board are effectively concealed
from the purchasers or prospective purchasers until a punch or selec-
tion has been made and the particular punch separated .fro_m the
board, The boxes of candy in said assortment are thus distributed
to purchasers of punches from said board wholly by lot or chance.

Par. 3. The candy assortments involving the lot or chance feature,

38 above described, are generally referred to in the candy trade or
lndustry as “draw” or “deal” assortments. Assortments of candy
Without lot or chance features in connection with their rfa.sale to the
bublic are generally referred to in the candy trade or 1nd.ustry as
“Straight” goods. These terms will be used hereafter in these
ﬁndings to distinguish these separate types of assortments.
_ Par. 4. The wholesale dealers or jobbers to whom respondept sells
s assortments resell the same to retail dealers, and said retail dea.l-
°rs and the retail dealers to whom respondent sells direct expose ‘sal.d
Assortments for sale and sell said candy to the purchasing public in
Accordance with the sales plan as described above.
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Par. 5. All sales made by respondent, whether to wholesale deulers
and jobbers or to retail dealers, are absolute sales and respondent
retains no control over said assortments after they are delivered to
the wholesale dealer or jobber or retail dealer. The assortments are
assembled and packed in such manner that they are designed to be
used and are used by the retail dealer for distribution to the purchas-
ing public by lot or chance without alteration or rearrangement. In
the sale and distribution to jobbers and wholesale dealers for resale
to retail dealers and to retail dealers direct of the assortments of
candy described in paragraph 2 hereof, respondent has knowledge
that said candy would be resold to the purchasing public by retail
dealers by lot or chance, and it packs such candy in the way and
manner described so that without alteration, addition, or rearrange-
ment thereof it may be resold to tlie public by lot or chance by said
retail dealers.

Par. 6. There are in the United States many manufacturers of
candy competing with respondent in the territory served by respond-
ent who do not manufacture and sell “draw” or “deal” assortments
of candy and who sell their “straight” goods in interstate commerce
in competition with the “draw” or “deal” assortments. The sale or
distribution of candy by retail dealers by lot or chance has the capac-
ity and tendency to and does decrease the sale of candy sold with-
out any sales plan or device involving a lottery or game of chance.

Scveral witnesses testified, and the Commission finds, that cus-
tonlers coming into retail establishments and desiring candy similar
to that distributed by respondent would take chances or make pur-
chases by means of said push cards or punchboards, and that in such
-ases when unsuccessful in obtaining candy by means of said push-
card or punchboard some of such customers would then purchase
candy as a “straight” purchase and without the use of the lotiery
device; that the gambling feature connected with the sale of respond-
ent’s assortments, as described above, was attractive to customers;
and that before making “straight” purchases it was not unusual for
customers {o endeavor to procure the candy desired by means of such
lottery devices rather than to make a “straight” purchase.

Par. 7. The sale and distribution of “draw” or “deal” assortments
of candy, or of candy which has connected with its sale to the public
the means or opportunity of obtaining a box of candy as a prize or
becoming a winner by lot or chance, teaches and encourages gambling
and is in violation of various municipal ordinances and regulations
and various State statutes and constitutions. The sale and distribu-
tion of candy by retailers by the method described lerein is the sale
and distribution of candy by lot or chance and constitutes a lottery
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or gaming device, and the Commission finds that the sale and distri-
bution of assortments of candy as described herein provides retail
Merchants with a means of violating the laws of the several States.
Competitors who refuse to or who do not sell candy so packed and
assembled that it can be resold to the public by lot or chance are put
to a disadvantage in competing with respondent and with others em-
‘I?]Oyillg similar methods to those described herein. Because the
‘draw” or “deal” assortments are attractive to customers purchasing
from retail dealers, the Commission finds that trade is diverted to re-
fpondent and others using similar methods from competitors who do
hot use such methods. The use of such methods by respondent in
The sale and distribution of its candy is prejudicial and injurious to
the public and to respondent’s competitors, and has resulted in the
diversion of trade to respondent from its said competitors, and is a
Testraint upon and a detriment to the freedom of fair and legitimate
tompetition in the candy industry.

"Par. 8. An officer of the respondent corporation testified, and the
.Commission finds, that the total annual volume of respondent’s sales
1s between $350,000 and $400,000. Approximately 60% of respondent’s
total annual volume of sales is made to purchasers outside of the State
Pf W'ashington, and approximately 25% of the total annual volume of
Its sales consists of assortments with which a punchboard is furnished.
. Par. 9. The Commission further finds that the sale and distribution
I inferstate commerce of assortments of candy so packed and assem-

led as to enable retail dealers, without alteration, addition or re-
rrangement, to resell the same to the consuming public by lot or

Chance, is contrary to public policy.
CONCLUSION

The aforesaid acts and practices of respondent, Brown & }.Ialey,
3 corporation, under the conditions and circumstances set forth in the
foregoing findings of fact, are all to the prejudice of the public and
Yespondent’s competitors, and constitute unfair methods of competition
M comerce within the intent and meaning of Section 5 of an Act
of Congress, approved September 26, 1914, entitled “An Act to create
2 Federal Trade Commission, to define its powers and duties, and

or other purposes.”
ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade Commis-
Slon upon ths complaint of the Commission, the answer of re'spm.]dent,
®timony and other evidence taken before Charles P. Vicini a.nd
enry M. White, examiners of the Commission theretofore duly desig-
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nated by it, in support of the allegations of said complaint and in
opposition thereto, briefs filed herein, and oral arguments of Henry
C. Lank, counsel for the Commission, and Emmett G. Lenihan, counsel
for the respondent; and the Commission having made its findings as
to the facts and its conclusion that said respondent has violated the
provisions of an Act of Congress, approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

It i3 ordered, That the respondent, Brown & Haley, a corporation, its
officers, representatives, agents, and employees, in connection with
the offering for sale, sale, and distribution in interstate commerce of
candy, do forthwith cease and desist from:

1. Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed and
assembled that sales of such candy to the general public are to be made,
or may be made, by means of a lottery, gaming device, or gift enter-
prise. :

2. Supplying to or placing in the hands of wholesale dealers and
jobbers or retail dealers assortments of candy which are used, or which
may be used, without alteration or rearrangement of the contents of
such assortments, to conduct a lottery, gaming device, or gift enterprise
in the sale or distribution of the candy contained in said assortments
to the public,

3. Packing or assembling in the same assortment of candy for sale
to the public at retail boxes of candy, together with a device commonly
called a “punchboard,” which punchboard is for use, or which may be
or is designed to be used, in distributing or selling said candy to the
public at retail.

4. Furnishing to retail and wholesale dealers and jobbers a device
commonly called a “punchboard,” either with assortments of candy
or separately, bearing a legend or legends or statements informing
the purchasing public that the candy is being sold to the public by
lot or chance or in accordance with the sales plan which constitutes
a lottery, gaming device, or gift enterprise.

1t is further ordered, That the respondent, Brown & Ilaley, a cor-
poration, shall, within 30 days after service upon it of this order
file with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with the order to cease
and desist hereinabove set forth.
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Where (1) a corporation wkich (a) was engaged in packing and distributing,
and selling and transporting by truck, railway, and steamship lines, a wide
line of food products, consisting principally of dried fruits and canned
Truits, vegetables, fish, pincapples, and coffee, (b) was one of the largest
packers and distributors of dried fruits and vegetables in the world and
was, and had been, for a number of years, an important factor in the
Ilawnaiian pineapple industry and in the packing of sardines and tuna
fish, (¢) owned, controlled, and operated more than one hundred canning
factories, fruit drying plants, and other factories in California, Wisconsin,
Illinots, Florida, New York, aud other States scattered across the country,
and in the Territories of Alaska and ITawaii, in which were packed, for
Sale and shipment in wholesale and retail trade throughoul the several
States and in foreign countries, food products under such brands or trade
Lames as “Del Monte,” “Sunkist,” and others; and (2) its subsidiary,
() engaged exclusively in the packing and selling of salmon, with nine
Tactories in Alaska and one on Puget Sound, and (b) owner of a terminal
Corporation eugaged as a public wharfinger on the east side of San Fran-
Cisco Bay in the operation and maintenance of such necessary facilities as
Wharves, sheds, warchouses, and switch tracks, in competition with a
Dumber of other similarly engaged terminals; and together engaged, in
the course and conduct of their businesses, in the purchase of substantial
Quantities of raw materials and manufactured products, such as wood, paper,
ind fiber boxes, containers, and cartons, tin, steel, copper, paint, and
humerous other articles, from the manufacturers and producers thereof
locateq throughout the scveral States and in foreign countries, for utiliza-
tion in the geveral manufacturing processes of their said products, and
in Substantial competition, in the course and conduct of their said busi-
Nesves, with others in the various States engaged in the canning and pack-
ing of fruits, vegetables, fish, and other products, and in sale and dis-
tribution thereof to jobhers and wholesalers throughout the several States
and iy forelgn countrics, and also in purchasing substantial quantities
of raw miterials and other manufactured products, as hereinbefore set
fOrth, from manufacturers and producers throughout the several States,
angd ip sclling products to many of such industrial concerns, and in utiliz-
Ing Instrumentalities of distribution and transpcrtation similar to those
Made use of by sald first nnmed corporation, as above set forth, but without
e"g“ging in such practices as those below deseribed; acting directly and
through ang in cooperation with six individuals, general oflicers and
directorg of snjd corporation and subsidiary, or, as cuse might be, purchas-
& agent for spld corporation, vice pre~ideut, director, and general muanager
of such subsidiary, and former traffic director and president of said terminal
corpomtlon, and present traffic manager of corporation first named—



