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Syllabus 

IN THE MATTER OF 

KRAFT-PHENIX CHEESE CORPORATION 

COMPLAINT, OPINION, AND ORDER OF DIS~USSAL IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1014, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JU:l'OE 10, 1036 

Docket 2!935. Complaint, Sept. 80, 1986-0rder, Jul.y 11, 1937 

DISCRIMINATING IN PRICE--CLAYTON AcT, SEC. 2, ,SUJlSEd. (A)-"COMMERCE"­

RETAILLR PURCHASER OF PRODUCER SELLER'S Jonm:Rs UNDER PRODUCER SEL­

LER's INTEGRATED NATION-WlDEl PRICING SYRTEM AND PLAN, \VHERE DIRECT 

PRODUCER SEILER TO RETAILER CONTAQT, SOLICITATION AND SERVICE AND 

UNINTERRUPTED FLoW FROM \VAREHOUSI!l TO JOBBER TO RETAILER, AS 

"PURCHASER." 

Complaint charged with unlawful discrimination in violation of aforesaid 
section, respondent, engaged on a nation-wide scale in distributing and 
selling its extensively advertised processed cheese, packaged cheese and 
salad dressing from its various warehouses to jobbers and wholesalers 
for resale to retailers, contacted by its salesmen, serviced by it, and 
supplied by continuous flow and em-rent of commerce in its products 
from factories to warebouscs and from warehouse to retailer over reg­
ularly established routes to known retailers, business of which, as afore­
said, lt personally solicited, and as to which It made effective price pol­
Icies and schedules of its own: 

lirld, Respondent, in setting up and putting Into effect, as foresald, Its said 
Price system to retailers, engaged in interstate commerce, and sales of 
its products to retailers likewise in course of such commerce, and retailer, 
Purchasing its said goods from jobbC'rs and wholesalers, equally "pur­
chaser" under act with retailer buying direct. 

DtsonrMINATING IN PRICE--CLAYTON AcT, SEC. 2, SunsEc. (A)-QUANTITY AND 

VOLUME DISOOUNTS AND DIFFERENTIALS-Cosrs-\VHEREl PRACTICAL IMPOSSI­

BILITy OF AcCURATE ALLOCATIONS TO EACH KIND AND AMOUNT OF PRODUar 

FROM SAME DEUVEIUNG IJSSTRUAIENTALITY, BUT REA80NARLE PRESUMPTION 011' 

SUPPORTING DIFFERENCE. 

\Vhere any reasonable allocation of delivery cost would unquestionably leave 
n differcuee large enough to support a given difference in price on the 
basis of certain varying quantity purchases and delivery methods, and 
there is a reasonable presumption that such difference would justify en­
tire price differential, practical impossibility of making accurate alloca­
tion of costs to each kind and amount of product delivered from same 
truck Is no ground for ignoring such reasonable Inference. 

DiscRIMINATING IN PRIGJo>-CLAYTON AcT, SEc. 2, SunsEc. (A)-QuANTITY AND 

VOLUME DISCOU~TS AND DIFFERENTIALS-\VHERF. REASONABLE IN PURPOSE AND 

AVAILABILITY AND .ADVkRSE COMPETITIVE E~'FECT ON PRODUCER S~:LLER'B COM· 

PETITORS N~;ITIIER INTENDED NoR EVIDE:ST, Non. INJUliY PEllCEPTIDLE AS BE­

TWEEN FAVORED AND NoN-FAVOREIJo RETAILER PURCHASERS 

Where, on complaint charging respondent, engaged as aforesaid, with un­
lawful discrimination in violation of section in question in allowing 
from one-half cent to two antl one-half cents discount, as case might be, 
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on certain quantity pm·chases of loaf chPese, and five per cent di~count 
upon weekly purthases of $5.00 worth of package chee:;;e or f'nlacl prod­
ucts, subject to certain delivery limitation (and extended to group pm­
cbasers contracting for $100.00 or more of such prouucts), it nppeared, 
among other things, as re8peets the effPct on producer seller's competitors, 
that use of such discounts was prevnlent in the industry, no 1Hher8e 
competitive rt'l'ect was Intended or eYident, nor ground to apprPhend one, 
and, as respects dit'l'rrentlals and <>ffect on favored and uufavorecl retail 
sellers of its saiu products, that snell discounts, as case might be, were 
reasonable in purpose, and rPasoJJably open to all, were justifipd by cost, 
and lJpneflt conferred, and did 11ot operate prpjudically to any percrptible 
exte11t as between those who rete!Yed or failed to receive particular dis­
count, or as betwe<>n those falling within <'Prtain dlffprPnt discount rangrs: 

lleld, That price diffPrentials e8talJlished by It In sales of its ><aid products to 
retailers did not tend to create a monopoly In 1t or to lessen or injure 
competition between it and its competitors, nor to injure com1wtltion be­
twepn retailers reselling its RUid products, no Yiolation of aforesaid :-edion, 
and order of dismissal should Issue. 

Before 11/r. Charles F. Diggs, trial examiner. 
11/r. Allen 0. Phelps and Mr. James I. Roo--ney for the Commission. 
Nicholson, Snyder, Chadwell & Fagerburg, of Chicago, Jll., 

Davies, Richberg, Beebe, Bu.~ick <.fJ Richardson, of '\Vashington, D. C. 
and 11/r, Robert Gordon, of New York City, for respondent. 

Col\Il'LAINT 

Pursuant to the provisions of an Act of Congress, approvNl Octo­
ber 15, 1914, e!ltitled "An Act to supplement existing laws a[!ainst 
unlawful restraints and monopolies, and for other purpof-:es'' ns 
amended by an Act of Congress, approved June 19, 198G, entitled 
"An Act to amend Section 2 of the Act entitled 'An Act to supple· 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes', approved October 15, 1914, as amended (U. S. C., 
title 15, section 13), and for other purposes", the Federal Trade Com­
mission, having reason to believe that Kraft-Phenix Cheese Corpora­
tion is violating and has been violating the provisions of Section 2 (a) 
of said Act, hereby issues its complaint stating its charges in that 
respect as follmvs: 

PARAGRAPH 1. Respondent, Kraft-Phenix Chepse Corporation is 
a corporation organized and existing under the laws of the Stntc 
of Delaware, with its principal office and place of business loc:ttrd 
at 400 Rush Street, Chicago, Ill. Respondent corporation maint:tinfl 
five division or branch offices located as follows: Eastern Division 
Office, New York, N. Y.; Southeastern Division Office, Atlanta, Ga. i 
Southwestern Division Office, Denison, Tex.; Central Division Office, 
Chicago, Ill.; and 'Vestern Division Office, San Franciseo, Calif. 
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PAu. 2. Said respondent corporation is and has been prior to June 
19, 1936, engaged in the business of manufacturing, processing, 
<lffering for sale, selling and distributing cheese, cheese products, and 
~alad products. Respondent sells and distributes said products in 
commerce between and among the various States of the United States 
and the District of Columbia, causing said products to be shipped 
and transported from the respective places of origin or concentration 
thereof, located in various States of the United States, to purdmsers 
<lf such products, located in all States of the United States and the 
District of Columbia, and there is and has been, at all times herein 
IHeutioned, a continuous current of trade and commerce in said 
]H'ouucts between respondent's factories, processing plants, branch 
offices, an<l distributing points and purchasers located in all of the 
States of the United States and the District of Columbia; that said 
conunodities are so sold and distributed for use, consumption, and 
resale within all of said States and the District of Columbia. 

PAn. 3. In the course and conduct of its business as aforesaid, 
respondent is now and during the time herein mentioned, has been 
in substantial competition with other corporations, individuals, 
Partnerships, and firms engaged in the business of manufac­
turing, processing, offering for sale, selling, and distributing cheese, 
cheese products and salad products in commerce between and 
among the ntrious States of the United States and the District of 
Columbia. 

PAR. 4. In the course and conduct of its business as above described, 
l'espondent since on or about August 29, 1936 has discriminated in 
Price and is now discriminating in price between different purchasers 
Lu~ring such products of like grade and quality for resale to con-

. surners, by giving and allowing to some of its said purchasers of 
cl.H•ese, cheese products and salad protlucts lower prices than those 
~n·en or allowed other of its said' purchasers competitively engaged 
one with the other in the resale of said products to the consumer 
Within the United States.· Said discriminations consist in the 
fol!owincr · ,..,. 

1. In connection with the offering for sale and sale of Kraft Loaf 
Cheese in five pound boxes, in the granting of an allowance of a one 
rent discount from the unit pound price set for lots of 5 pounds to 
29 pounds of such product for purchases in lots of 30 pounds to 149 
l)ounds; in the allowance of a one cent per pound discount from the 1) . 
f l'Ice set for lots of 30 pounds to 149 pounds for purchases of lots 

1
'0 lll 150 pounds to 749 pound&; in the allowance of a one-half cent 

}ler pound discount from the price set for lots of 150 pounds to 749 
Pounds for purchases of 750 pounds or over. 
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2. In connection with the offering for sale and selling of Kraft 
package cheese and cheese products, except loaf cheese: 

(a) In the allowance of a five percent discount on all specific pur· 
chases of such products amounting to $5.00 or more in which one 
delivery is required; 

(b) In the allowance of a five percent discount to all group pur· 
chasers contracting for $100.00 or more of such products per week, 
where store-door delivery is made and one billing only required. 

3. In connection with the offering for sale and selling of Kraft 
salad products: 

(a) In the allowance of a five percent discount on all specific pur­
chases of such products amounting to $5.00 or more in which one 
delivery is required; 

(b) In the allowance of a five percent discount to all group pur­
chasers contracting for $100.00 or more of such prod1,1cts per week, 
where store-door deli ,·cry is made and one billing only required. 

PAn. 5. That the purchasers of such commodities from respondent, 
so bought and sold in interstate commerce, are in competition in the 
resale of such proJucts to the consumer with other such purchasers 
in the different States of the United States in which said purchasers 
are respectively located and engaged in business; that the effect of 
such discriminatory prices is to enable some of said purchasers to 
purchase such commodities at a lower price than competing pur­
chasers can buy the same products, solely because of the variation 
of volume of resale trade done in such products by the different pur­
chasers thereof. 

PAR. 6. The general effect of said systematic discriminations ill 
price, made by said respondent as above set forth has been or maY 
be to substantially ]essen competition or to injure, destroy, or pre·· 
vent competition in the sale and distribution of cheese, cheese 
products and salad products, bet~·een the said respondent and other 
manufacturers and distributors of similar products engaged in in­
terstate commerce, and also between the said favored purchasers of 
said products receiving such discriminatory prices and other U~1-
favored competing purchasers of said products not receiving sa1d 
discriminatory prices; and the effect of said discriminations has been 
or may be to tend to create a monopoly in respondent in said line ?f 
commerce and also in the said favored purchasers receiving sa~d 
discriminatory prices from said respondent, in the resale of sald 
products in different localities or trade territories in the United 
States in which such purchasers respectively operate. . 

PAR. 7. The foregoing alleged acts of the said respondent are 1n 
violation of Section 2 (a) of said Act of Congress, approved June 19, 
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1936, entitled "An Act to amend Section 2 of t_he Act entitled 'An 
Act to supplement existing laws against unlawful restraints and 
:monopolies, and for other purposes' approved October 15, 1914, as 
amended (U. S. C. title 15, section 13), and for other purposes." 

MEMORANDUM OPINION 

Pursuant to the provisions of an Act of Congress approved Octo­
ber 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and. monopolies, and for other purposes" as 
amended. by an Act of Congress approved June 19, 1936, entitled 
"An Act to amend Section 2 of the Act entitled 'An Act to supple­
ment existing laws against unlawful restraints and monopolies, and 
for other purposes' approved October 15, 1914, as amended (U. S. 
C. title 15, sec. 13), and for other purposes,' " the Federal Trade 
Commission, on September 30, 1936, issued and served its complaint 
in this proceeding upon the respondent Kraft-Phenix Cheese Corp., 
charging it with violating the provisions of Subsection A of Sec­
tion 2 of said Act as amended. After the issuance of said complaint 
and the filing of respondent's answer thereto, testimony and other 
eviuence in support of the allegations of the complaint were intro­
duced by Allen C. Phelps, attorney for the Commission, before 
Charles F. Diggs, an examiner of the Commission theretofore duly 
tlesignated by it, and in opposition to the alle.gations of the com­
Plaint by Nicholson, Snyder, Chadwell & Fagerburg, attorneys for 
said respondent; and said testimony and other evidence was duly 
l'ecordeu and filed in the office of the Commission. Thereafter the 
Proceeding regularly came on for consideration by the Commission 
on the said complaint, the answer thereto and the testimony and 
other evidence constituting the record herein; and the Commission 
~laving considered the same and being fully advised in the premises, 
Issues this memorandum statement of pertinent facts deduced from 
the record and the conclusions which it has drawn therefrom. 

Respondent Kraft-Phenix Cheese Corporation, individually and 
through subsidiaries, manufactures and distributes on a nationwide 
scale a line of processed cheese, package cheese, and salad dressing. 
~espondent itself ships these products across State lines from facto­
l'Ies to warehouses and the products are usually distributed from ware­
~onses to retailers by truck by sales subsidiaries of respondent or 
Independently owned jobbers and wholesalers. The distribution 
f~·om the warehouses to retailers is usually within the confines of a 
~~ngle State, although in some cases this distribution crosses State 
lnes. Respondent ad\'ertises its products extensively to the pur-
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chasing public and maintains a force of salesmen who contact re­
tailers, most of wh~m buy Kraft products from imlependent jobbers. 
There is a continuous, uninterrupted flow and current of commerce 
in respondent's products from the factories to warehouses and from 
the warehouses over regularly established routes to retailers, whose 
identity is known in advance. The course of such commerce runs 
between, among, across, and within all the States of the United 
States and the District of Columbia. 

Considered in their character as interstate commerce, respond­
ent's products, upon reaching the warehouse, do not become mixed 
with or a part of the general mass of property within the State in 
which such warehouse is located. On the contrary, such \Yarehouses 
are clearing houses or distributing points, serving one function in 
respondent's system of making its perishable products aYailable for 
sale by retailers to the ultimate consumer, the pmchasing pnblic. 
Respondent's advertising, its solicitation of retailers, and the facili­
ties which it proYides for the sale and distribution of its products 
to the retailer, are all vital and essential elements in the process of 
marketing these commodities. 

The purpose and intent of respondent in manufacturing and 
processing its products, in transporting them to warehouses, and in 
selling them directly and indirectly to retailers, is from ht>ginning 
to end to reach through the channels of interstate comml'rce retailers 
who sell to consumers. Respondent's plan of doing business is an 
integrated whole and, in so far as its character as intHstate cmn­
merce is concerned, cannot be separated into parts. The various 
steps by which this plan and policy as a whole are made worlmble 
and successful are inextricably commingled and intertwined. Re­
spondent's products in a large majority of cases, cross State lines 
from the factory to the warehouse, and the interstate character of 
this commerce continues, under the facts and circumstances in this 
case, down to and including the sale and delivery of such products 
to the retailer. 

Respondent admits that it attempts to make its prices and dis­
counts available to all retailers by one means or another, and that 
its efforts are in the main successful. It issues price lists to jobbers 
and wholesalers to be used by them in selling retailers. The evideuce 
shows that respondent exercises a control over the distributing chan­
nels through which its products move. This control is made effecti,·e 
until such products come into the hands of the retailer where the 
control ends. The passing of the naked legal title to the goods 
from respondent to a jobber in the course of this flow of commerce 
before the products reach their ultimate destination, the retailer, i:3 
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not determinative of the question as to where the flow stops. In 
fact, hi this case the current of commerce in respondent's products 
terminates when and only when the merchandise reaches the retailer. 

Respondent is charged with unlawful price discrimination in the 
use of quantity discounts and volume discounts in sales to retailers. 
A 5 percent discount upon package cheese and cheese products, other 
than loaf cheese, is available to retailers who buy more than $5.00 
Worth in a single purchase, and to group buyers who buy more than 
$100 worth in a single week and who are billed jointly, The same 
discounts are available upon the same conditions to retailers who 
buy salad products. Buyers of loaf cheese receive a discount of one 
cent for purchases of from 30 to 149 pounds, an additional cent for 
PUrchases of from 150 to 749 pounds, and an additional half cent 
for purchases of 750 pounds or over. 

Discounts are made unlawful by the Clayton Act, as amended by 
the Robinson-Patman Act, when their effect may be substantially 
to lessen competition or to tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with those 
Who grant or receive the disco~nts. Evidence introduced relevant 
to the charge of a lessening of competition or a tendency toward 
Jnonopoly as between respondent and its competitors indicates gen~ 
~rally that the use of discounts similar to those used by respondent 
Is prevalent in the industry. Moreover, the evidence indicates that 
respondent's products are sold to the retailer at prices which in most 
cases exceed those of its competitors. While respondent sells a very 
considerable proportion of the loaf and packaged cheese and salad 
dressings sold in the United States, there is no reason to infer from 
the evidence that the system of discounts set up by respondent are 
Used to unfairly deprive competitors of business or that it is pro­
Illative of monopoly. Nor does such system of discounts appear to 
have been used to effect a lessening of competition between respond­
ent and its competitors or to injure such competition. 

There remains the question of the effect of such differentials in 
price on competition between favored and unfavored retailers resell­
Ing Kraft-Phenix products. 

The five percent discount upon $5.00 worth of package cheese and 
cheese products or salad products is denied only to those concerns 
Which are unable or unwilling to handle $5.00 worth of the respond­
ent's products within a period of two or three weeks. 

In an effort to preserve the freshness of its products and to en­
courage their use, respondent undertakes to exchange new goods for 
any of its products which may have deteriorated in the retailer's 
stock. Consequently, in spite of the perishable character of cheese 

l~Bl21M--89----37 
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and salad products, a retailer who wishes to do so may safely buy a 
two or three weeks' supply at one time without fear of spoilage. 

Although, even under these conditions, an appreciable number of 
retailers do not obtain the discount, the Commission does not be­
lieve that respondent is required by law to make no distinction be­
tween these and other retailers. Respondent maintains a system of 
truck delivery to retailers designed to insure the freshness of the 
product when delivered, to facilitate the return of products which 
are not fresh, and to stimulate the retailer's interest in cheese. This 
system of deliveries is by nature expensive, its cost averaging about 
13 or 14 percent of the gross value of sales so made. Witnesses for 
the respondent testified that the respondent's ability to use such a 
delivery system without loss depends upon the size of the average 
sale, and that the discount for $5.00 purchases was intended to make 
sales large enough to justify such a method of delivery. The evi­
dence shows, too, that the freshness and uniformity of packaged 
cheese and salad products to which this system of merchandising 
contributes has been the cause of a considerable increase in the use 
of such products. To encourage the purchase of packaged cheese 
and salad products in quantities sufficient to make this system of 
distribution economically possible is a reasonable policy in the pro­
motion of competition. 

Moreover, the discount by which such purchase is encouraged does 
not appear to inflict any perceptible injury upon those who do not 
receive it. The prices of the more frequently sold package cheese 
items at retail vary by as much as two or three cents; whereas the 
difference in the purchase price of such cheese products because of 
the five percent discount would amount to %, of a cent a package 
or less. Concerns which do not receive a discount are among those 
with the lowest retail prices, and concerns which do receive a dis­
count among those with the highest. The retail price depends so 
much upon the character of the store, the buying power of its cus­
tomers, the importance of its cheese trade, and the nearness of other 
competing stores that there is no basis for concluding that the price 
of these products is governed by the receipt of the discount. Consid­
erable evidence in the record indicates that there is no appreciable 
diversion of trade in cheese products even where a two or three cent 
price difference exists; but, apart from this evidence, diversion of 
trade, which is one of the elements of injury to competition, can 
only be attributed to price differentials, if such differentials exercise' 
a perceptible influence upon retail prices. 

Evidence of injury to competition by impairment of the profits of 
some competitors is likewise absent. The profit margins of retail-
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~l'S who receive no discount are apparently adequate. The general 
testimony of such retailers that they are satisfied is reinforced by 
the fact that their operating margins in sales of cheese are roughly 
equivalent to the average margin in the sale of grocery products, in 
spite of the fact that the turnover of cheese products is more rapid 
than the average. The effect of failure to receive the discount is 
not the necessity of selling at a loss, but at most the receipt of a some­
what smaller profit than is received by others who pursue the same 
price policy. But even this effect upon profits is negligible. To a 
coneern purchasing $5.00 worth of Kraft packaged cheese products 
every two weeks throughout the year the aggregate annual discount 
would be $6.50. Such remote and minute effects upon the income 
of certain competitors can not be regarded as injurious to compe­
tition within the meaning of the Statute. 

The discount to group buyers who buy more than $100 worth of 
Products in a week is alternative to the discount upon individual 
purchases of $5.00 worth. Its effect, therefore, is to make the dis­
count available to certain groups when individual purchases are so 
low that they would not earn the discount. Instead of increasing, it 
reduces the disparities in purchase price which follow from the indi­
vidual purchase discount already considered. The fact that this 
reduction operates only on behalf of group buyers means that such 
buyers are treated more favorably than certain stores which do not 
engage in group buying. Nevertheless, the considerations already set 
forth apply to this discount also, and lead to the conclusion that it 
does not work an injury to competition. 

The range of discounts upon loaf cheese is greater than upon pack­
age cheese and salad products. The buyer who falls in the highest 
of four quantity brackets pays 2% cents a pound less than his com­
petitor who falls in the lowest. However, respondent's method of 
delivering to buyers in the two upper brackets differs from that to 
buyers in the two lower brackets. Purchasers of 150 pounds or more 
of loaf cheese receive it direct from the warehouse at a delivery cost 
of about 7% cents per hundred pounds, which is roughly equivalent 
to h of 1 percent of the sale price. Purchasers of less than 150 
Pounds receive it from the same truck which delivers package cheese 
and salad products. If the cost of loaf cheese deliveries from such 
trucks were considered equal to the average cost of delivery of all 
Products by this means, the difference in cost between the two 
:tn~thods would be about $3.70 per hundred pounds. Although there 
n;t1ght well be argument that the delivery of loaf cheese is less expen­
Sive than the average, any reasonable allocation of cost would un­
questionably leave a difference large enough to support the difference 
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in price of one cent per 100 pounds which has been established be­
tween those who buy less than 150 pounds and those who buy 150 
pounds or over. Indeed, there is a reasonable presumption that this 
difference in cost would justify the entire difference of 2% cents per 
pound between the prices paid by those who buy 750 pounds or more 
of loaf cheese and those who buy less than 30 pounds. The practical 
impossibility of making an accurate allocation of costs to each kind 
and amount of product delivered from the same truck is no ground 
for ignoring this reasonable inference. 

Since the difference in price between those who buy loaf cheese in 
the two upper brackets and those who buy it in the two lower brackets 
is justified by cost, there is no need to examine further the question 
of competitive injury which may arise from this difference. There 
remain, however, price differences between the lowest and next lowest 
brackets and the highest and next highest brackets. These differ­
ences are not accounted for by differences in method of delivery." 
The discount of one cent a pound which becomes available to those 
who buy 30 pounds or over is roughly analogous to the five percent 
discount upon purchases of $5.00 worth of package chees&, but 
amounts to less than 5 percent. The considerations pertinent to the 
question of injury to competition are not different in the case of this 
loaf cheese from those already raised about package cheese. There­
fore, this discount can not be held injurious. The discount to buyers of 
750 pounds or more of loaf cheese is only ljz a cent a pound. This 
smaller rate of discount may be presumed to be of even less signifi­
cance as a possible source of injury to competition, and nothing ap­
pears in evidence to counteract this presumption. 

The Commission concludes that respondent, in setting up its pric­
ing system to retailers and putting it into effect by the means which 
it uses, is engaged in interstate commerce and that the sales of its 
products to retailers are likewise made in the course of such corn~ 
merce. A retailer who purchases respondent's goods from jobbers 
and wholesalers is considered by the Commission to be a "purchaser" 
within the meaning of the Robinson-Patman Act as well as retailers 
buying direct. This is because of the fact that respondent recog· 
nizes the retailers buying through jobbers as customers by personallY 
soliciting them and by making effective its price policies and 
schedules as applied to them. A retailer is none the less a purchaser 
because he buys indirectly if, as here, the manufacturer deals with 
him directly in promoting the sale of his products and exercises con­
trol over the terms upon which he buys. 

The Commission further concludes that the price differentials es· 
tablished by the respondent in the sales of its products to retailers do 
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not tend to create a monopoly in respondent or to lessen or injure 
competition between respondent and its competitors. The Commis­
sion also concludes that such price differentials do not tend to injure 
competition between retailers reselling said products. · 

For the reasons herein stated the Commission is of the opinion 
that respondent is not violating subsection (a) of Section 2 o£ the 
Clayton Act, as amended, as charged in the complaint herein, and 
that an order of dismissal should issue. 

ORDER DISMISSING COMPLAINT 

This matter coming on to be heard by the Commission, and the 
Commission having duly considered the record herein and being now' 
fully advised in the premises; 
. It is ordered that the complaint herein be, and the same hereby 
1~ dismissed, for the reasons set forth in a memorandum opinion filed 
8llnultaneously herewith. 
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IN THE MATTER OF 

BIRD & SON, INC., BIRD FLOOR COVERING SALES COR­
PORATION, MONTGOMERY WARD & COMPANY, INC. 

COMPLAINT, OPINION, AND ORDER OF DISMISSAL IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, .A.S 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 2937. Complaint, Sept. 30, 1936-Decision, July 17, 1937 

DISCRIMINATING IN PRICE---CLAYTON ACT, SEC. 2, SUBSEO. (a)-SELECTION O't 

CusTOMERs-ACT's ScoPE 
The Act declares that nothing in it "shall prevent persons engaged in selling 

goods, wares, and merchandise in commerce from selecting their own 
customers in bona fide transactions and not in restraint of trade." So 
the Act does not purport to interfere with the right of 11 seller to select 
his customers. He may discriminate in the choice of his customers. :Not 
until there is a discrimination in price among those chosen does S(>ction 2 (a) 
of the Act have any application. 

DISCRIMINATING IN PRICE-CLAYTON ACT, SEC. 2, SUBSECS, (a) AND (f)-SEL!W' 

TION OF CUSTOMER--{)HANOI!l OF POLICY AND TRANSITION PERIOD-WBEBII 

SUPPORTING COSTS FOB DIFFERING PRICES AND BUSINESS INVOLVED NEGLIGmxJ:. 

Where, on complaint charging respondent manufacturer of hard-surfaced fell 
base floor coverings sold as yard goods or in form of rugs under trade names 
"Neponset" and "Economy," and its sales subsidiary, with unlawfully dis­
criminating in price in prices allowed to mail-order houses as compared 
with prices allowed to competitively engaged retailers, in violation of 
subsec. (a) of Sec. 2 of aforesaid act, and respondent mail-order bouse 
with violation of subsec. (f) of said Sec. 2, in knowingly receiving from 
said first described seller respondents such discrimination, it appeared that 
(1) at time of passage of aforesaid amending act only about 1 percent of 
all sales of said seller respondents was made to ordinary retailers direct, as 
a result of change in sales policy inaugurated ubout a year and a half prior 
to said time, and not long thereafter such seller respondents bad discon­
tinued all their warehouses and sales agents, no goods were sold direct to 
retailers, and jobbers and mail-order houses were sold at same net prices; 
(2) difference between cost of selling direct to ordinary retailers during 
period of discrimination concerned and cost of selling to mail-order houses 
exceeded difference in alleged unlawful discriminatory prices involved; 
(3) new sales policy of seller respondents was not one of discrimination ill 
price between or among the two classes of customers which, exclusively, tbeY 
had selected to sell to in order to reduce distribution costs; and ( 4) anY 
discrimination involved was only during four months' period of transit1°0 

of policy of selling ordinary retailers direct, to one of supplying tbe~ 
through sales made to jobbers, and was incidental thereto and mvol've 
negligible proportion and amount of seller respondents' business: 

Held, No violation by seller respondents und, case failing against them, so does 
case against buyer respondent, and entry of order for dismissal of corn­
plaint and termination of proceeding directed. 


