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Ix taHE MATTER OF

COVERED BUTTON AND BUCKLE CREATORS,INC,ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
Or' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3186. Complaint, July 24, 1937—Decision, Scpt. 4, 1937

whel‘e a membership non-profit corporation, members of which were engaged
in manufacture of covered buttons, buckles, and novelties for use in manu-
facture of wearing apparel, and in sale thereof to dress manufacturers
and those engaged in kindred industries, making and selling approximately
hinety percent of all such products made in the United States, and, prior
to acts and things hereinbelow set forth, in competition as to price with
one another in sale of said products between and among the various
States and territories and the District of Columbia; and the officers,
directors, and members of aforesaid corporation, for the purpose of
eliminating price competition among themselves— ‘

Entel‘ed into and carried out an agreement, combination, understanding and
conspiracy among themselves to fix and maintain, and did fix and main-
tain thereby, uniform minimum prices for the sale of covered buttons,
buckles, and novelties and maximum discounts to be allowed by said
Inembers to their purchasers of said products, and prices thereof enter-
ing into interstate commerce; and pursuant to and for the purpose of
carrying out aforesaid agreement, combination, understandings, and
conspiracy—

(a) Fixed and maintained, by agreement among themselves, (1) uniform min-
imum prices for sale of said products sold by them and each of them,
and (2) uniform maximum discounts for said products thus sold;

(%) Ingerted in a trade paper of wide circlilation among those engaged in
dress manufacturing and kindred industries a “notice” to such manu-
facturers and industries to the effect that, on and after date therein
bawmed, “a uniform policy of dealing with customers” would be adhered
to “by manufacturers pursuant to the fair trade practice rules recently
approved by the Federal Trade Commission for the covered button and
buckle manufacturing industry,” and that “rules” in said notice set
forth would be “strictly enforced”;

(e) Sent to manufacturers and industries in question copy of said notice and

advertisement ; and

Falsely stated, represented, aud implied, thereby and otherwise, that

Commission bad approved rules for industry in question (1) regu-

lating prices for products in question or authorizing the fixing thereof,

(2) prohibiting, without qualification, sale of said products below

Cost and approving or authorizing so-called basic cost formula, (3) pro-

hiblting the granting or allowing of price differentials, rebates, ete., to

evade so-called established basic cost prices, (4) approving the fixing or
authorizing as set forth in said notice, of maximum uniform discount, and

(8) forbldding the giving of free samples or free duplicates, and that

Uniform policy set forth in said notice was initiated and carried out

(a

~—
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through said rules approved by the Commission and with its knowledge,
sanction or authorization; and

(e) Advised nonmember manufacturers, through sald notice setting forth
rules, as above indicated, would be “strictly enforced,” that they would
be held strictly accountable for any violation of said rules, as assertedly
promulgated by Commission, and sublect to legal action therefor, and
dress manufacturers and others dealing with members that action against
those receiving discrimination was contemplated under the Robinson-Pat-
man Act, and that any member found selling merchandise at actual cost
would be presumed to be engaged iu unfair competition ;

Facts being trade practice rules in question, as approved by Commission, did
not permit or authorize acts and practices stated, represented, expressed
and implied as hereinabove indicated and noted, said combination, under-
standing, agreement and conspiracy were not entered into with sanction,
authorization, permission, or knowledge of the Commission, and aforesaid
letter to dress manufacturers and others enclosing said notice was false
and misleading for reasons above set forth, in that purported rights as
claimed in notice in questlon were not protected by trade practice rules
approved by Comimission:

With result that said acts and practices had a dangerous tendency to, and
actually did, hinder and prevent price competition in sale by them, and
among various States and Territories and District of Columbia, of covered
buttons, buckles, and noveltles, Increased prices of such products paid
by dress manufacturers and those engaged in kindred industries, prices
of dresses and similar commodities and prices paid by purchasing public
therefor increased, created in aforesald members & mounopoly in the sale
in interstate commerce of sald varlous products, and unreasonably re-
strained Interstate commerce in such various products, dresses and other
articles of wear:

Held, That such acts and practices were all to the prejudice of the public and
competitors and constituted unfair methods of competition.

Before Mr. Charles F. Diggs, trial examiner.

Mr. Edward L. Smith for the Commission.

Mr. M. D. Mosessohn and Mr. A. Furman Greene, of New York
City, for respondents, with whom also appeared Mr. Mazwell M.
Flamm, of Brooklyn, N. Y., for Samuel Brown.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission having reason to believe that Covered
Button and Buckle Creators, Inc., its officers, Max Pearlstein, presi-
dent, Abraham Avin, vice president, Isidore Feldman, treasurer
Irving Schwartz, secretary; its directors, Jack Kinsler, Murray Hor-
ner, Isidore Nechim, Max Goldfeder, Ben Block, Jacob Neiderbachy
Samuel Brown, Isidore Spier; and its following members, indi-
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Vidually and as representative members of the Covered Button and
Buckle Creators, Inc.; Regal Trimming & Button Co., Inc., Rapid
Button Co., Tne., Unity Button Works, Inc., N. B. Button Works,
Ine., International Button Co., Inc., Max Goldfeder, doing business
under the trade name, Grand Button Works; Ben Block, Louis Rosen-
feld, and Sam Wiener, doing business as Mitrose Button Works;
Jacob Neiderbach, trading as Novelty Button Works; Samuel Brown,
doing business under the trade name, Brown Button Works; Isidore
Spier, and Harry Gardner, copartners trading as Ideal Button
Works; Abraham Avin, trading as Practical Button & Trimming Co.,
and Irving Schwartz, David M. Schwartz, and Ida Schwartz, co-
bartners trading as Cosmopolitan Button Co., all hereinafter referred
to as respondents, have been and are using unfair methods of com-
Petition in commerce as “commerce” is defined in said act; and it
Appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
Stating its charges in that respect as follows:

Paracrapn 1, Respondent Covered Button and Buckle Creators,
_Inc., is a New York membership, non-profit corporation, organized
In 1934, TIts officers are now and since its organization have been
the following respondents:

Max Pearlstein, president,

Abraham Avin, vice president,

Isidore Feldman, treasurer,

" Irving Schwartz, secretary.
Its directors are now and since its organization have been the fol-
10“'ing respondents: Jack Kinsler, Murray Horner, Tsidore Nechim,
Max Goldfeder, Ben Block, Jacob Neiderbach, Samuel Brown, and
Isidore Spier. Among its members are now and since its organi-
Zation have been the following respondents: Regal Trimming & But-
ton Co., Inc., a New York corporation; Rapid Button Co., Inc., a
New York corporation; Unity Button Works, Inc., a New York corpo-
Tation; N. B. Button Works, Inc., a New York corporation; Interna-
tiona) Button Co., Inc., 2 New York corporation; Max Goldfeder, do-
Ing business under the trade name Grand Button Works; Ben Block,
ouis Rosenfeld, and Sam Wiener, doing business as Mitrose Button
Works; Jacob Neiderbach, trading as Novelty Button Works; Samuel
Town, doing business under the trade name, Brown Button Works;
sidore Spier and Harry Gardner, copartners trading as Ideal But-
ton Works; Abraham Avin, trading as Practical Button & Trimming

O and Irving Schwartz, David M. Schwartz, and Ida Schwartz,

COpartners trading as Cosmopolitan Button Co. The above named
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respondent members of respondent Covered Button and DBuckle
Creators, Inc., do not constitute the entire membership of respondent
Covered Button and Buckle Creators, Inc., but are representative
members thereof. There are approximately 150 members of re-
spondent Covered Button and Buckle Creators, Inc., and they con-
stitute a class so numerous as to make it impractical to name them
all as parties respondent herein. All members of respondent Cov-
ered Button and Buckle Creators, Inc., are made parties respondent
herein as a class, of which those specifically named are representative
of the whole.

Par. 2. The respondent members of respondent Covered Button
and Buckle Creators, Inc., are engaged at their respective places of
business chiefly in the city of New York, State of New York, in the
manufacture of covered buttons, buckles, and novelties for use in the
manufacture of wearing apparel, and in the sale thereof to dress
manufacturers and to those engaged in kindred industries. In the
course and conduct of their businesses, respondent members of re-
spondent Covered Button and Buckle Creators, Inc., cause such
articles when sold by them to be transported from their respective
places of business to the purchasers thereof, some located in the city
of New York, State of New York, and others located in various other
States of the United States, the territories thereof, and the District
of Columbia, and there is now and has been for more than two years
last past, a constant current of trade and commerce by respondent
members of respondent association in such covered buttons, buckles,
and novelties, between and among the various States of the United
States, the Territories thereof, and the District of Columbia.

The amount of covered buttons, buckles, and novelties for use by
dress manufacturers and manufacturers of kindred lines, manufac-
tured and sold by the respondent members of respondent Covered
Button and Buckle Creators, Inc., constitutes, and for more than two
years last past has constituted, approximately 90% of all of the
covered buttons, buckles, and novelties manufactured in the United
States.

The said respondent members of respondent Covered Button and
Buckle Creators, Inc., were prior to April 1937, or thereabouts, in
competition, as to price, with one another in the sale of covered
buttons, buckles, and novelties, between and among the various States
of the United States, the Territories thereof, and the I)'strict of
Columbia, and but for the combination, agreement, understanding,
and conspiracy hereinafter described, said respondents would have
been at all times since April 1937, or thereabouts, and would now be
in such competition with one another.
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Par. 8, In April 1937 or thereabouts, respondent Covered Button
and Buckle Creators, Inc., its respondent officers, directors, and its
respondent members, for the purpose of eliminating price com-
Detition among the members of respondent Covered Button and
Buckle Creators, Inc., entered into and have since carried out and
are still carrying out an agreement, combination, understanding, and
conspiracy among themselves to fix and maintain, and by which they
have fixed and maintained uniform minimum prices in the sale of
covered buttons, buckles, and novelties, and to fix and maintain and
by which they have fixed and maintained uniform maximum dis-
counts to be allowed by the respondent members of respondent
Covered Button and Buckle Creators, Inc., to their purchasers of
Covered buttons, buckles, and novelties, and thus to fix the prices of
Covered buttons, buckles, and novelties entering into interstate com-
Merce. Pursuant to and for the purpose of carrying out the said
agreement, combination, understanding, and conspiracy, the said
respondents have done, among other things, the following:

() By agreement among themselves have fixed and maintained
and still fix and maintain uniform minimum prices for the sale of
overed buttons, buckles and novelties sold by the respondent mem-
bers of respondent Covered Button and Buckle Creators, Inc., and
by each of them;

(0) By agreement among themselves have fixed and maintained
and still fix and maintain uniform maximum discounts for covered
buttons, buckles and mnovelties sold by the respondent members of
respondent Covered Button and Buckle Creators, Inc., and by each
of them ;

(¢) Caused to be inserted in the May 26, 1937, issue of Women’s
Wear, a trade paper of wide circulation among those engaged in dress
Manufacturing and kindred industries, notice of which the following
18 a copy:

NOTICR

TO DRESS MANUFACTURERS LT
and Kindred Industries

ON AND AFTER JUNE 1, 1937, PRICES FOR COVERED BUTTONS AND
BUCKLES WILL BE REGULATED AND A UNIFORM POLICY OF DEALING
WITII CUSTOMERS WILL BE ADHERED TO BY MANUFACTURERS PUR-
SUANT TO THE FAIR TRADE PRACTICE RULES RECENTLY APPROVED
BY THE FEDERAL TRADE COMMISSION FOR THE COVERED BUTTON
AND BUCKLE MANUFACTURING INDUSTRY.

THIE FOLLOWING RULES WILL BE STRICTLY ENFORCED:

1—THE SALE OF GOODS BELOW COST IS PROHIBITED. A basic cost
formuyrg for the industry has been established by taking into consideration all
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elements recognized by good accounting practice as proper elements of such
cost.

2—Granting or allowing secretly, directly or Indirectly, any price differen-
tials, rebates, refunds, discounts, credits, or other allowances for the purpose of
evading the established basle cost prices is absolutely prohibited.

3—A UNIFORM DISCOUNT OF 2% will be allowed to customers, and no
more,

4—NO FREE SAMPLES AND NO FREE DUPLICATES will be given;
samples and duplicates will be furnished at cost.

5—No commission, brokerage, or other compensation, or any allowance or
discount in lieu thereof, will be allowed to a customer or to anyone in the
employ or under the control of the customer.

Attention is called to the fact that the Fair Trade Practice Rules above men-
tioned have been incorporated into the By-Laws of the Covered Button &
Buckle Creators, Inc., as rules which will hereafter govern the business conduct
of 1ts members. An ADMINISTRATIVE BOARD has been set up to hear com-
plaints, to enforce compliance and to impose penalties for violations, Members
of this Association have pledged their united support and their full cooperation
in this movement, the purpose of which is to stabilize the industry, to prevent
destructive competition and therefore to insure its members a fair return from
their business.

Manufacturers of covered buttons and buckles who are not members of the
undersigned Assoclation are hereby notified that they will be held strictly
accountable for any violation of the rules as promulgated by the Federal Trade
Commission and will be subjJect to legal action for any such violations.

Dress Manufacturers and others dealing with members of the industry are
reminded of the provisions of the Robinson-Patman Act which make it unlawful
to receive a price discrimination or other rebate as well as to grant it. It 18
therefore the purpose of the Association to invoke the laws against those who
receive unlawful favors as well as those who grant them.

While the fair trade practice rules prohibit the sale of merchandise below '
cost, members of the industry are advised that it is unethical to sell merchan-
dise at mere cost and that they are legally entitled to fair profits upon theit
sales, Therefore, any member who is found to be selling merchandise at actuﬂl
cost will be presumed to be engaged in unfair competition.

The above rules are now actually In force but in order to enable manufac-
turers to adjust themselves to the new price regulation, which will result from
the adoption of the code, a short perlod of grace has been established, but THE
NEW PRICES WILL ABSOLUTELY GO INTO EFFECT ON AND AFTER
JUNE 1, 1937,

- Members of the Covered Button and Buckle Industry are urged to report
violations promptly to the undersigned Association or to its attorneys.

Dated, New York City, May 26, 1937.

CoverEn BUTTON & DBUCKLE CrEATORS, INC.
MAX PEARLSTEIN, President,
M. D. MOSESSOHN,
A. FURMAN GREENE,
Counsel.
570 Seventh Avenue, New York City.

(d) Caused to be sent, on May 26, 1937, or thereabouts, to dress
manufacturers and klndxed mdustrles, a fa]se and mlsleqdlnﬂr letters
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enclosing a copy of the notice described in subparagraph (c) of this
baragrapl, a copy of which said letter is as follows:

Tel. Lackawanna 4-5727

Coverep Burron & BUCKLE CREATORS, INcC,
‘570 SEVENTH AVENUE,
) New York City, May 26, 1937.
70 Dress Manutacturers and Kindred Industries:

We are enclosing herewith copy of page advertisement which appeared In the
Women's Wear May 26, 1937, announcing new prices for covered buttons and
buckles and new regulationg for the industry.

Please notify your department which deals with the manufacturers of this
1ndustry to cooperate fully as the producers in this industry are protected in
their rights both by the Fair Trade Practice Rules approved by the Federal
Trade Commission and the Robinson-Patman Act.

It i3 the purpose of this organization to prosecute all infractions to the limit.

We trust that we may have your constructive cooperation.

Very truly yours,
CovErep BuTroN & BuckLE CREATORS, INC.

(Sgd) Max PEARLSTEIN.
By MAx PrARLSTEIN, President.
M. D. MosessoHN,
A, FURMAN GREENE,
Counsel.

(¢) Falsely stated, represented and implied, in and by the notice
described in subparagraph (c) of this paragraph and by other means,
tbﬂt the Federal Trade Commission has approved Fair Trade Prac-
tice Rules for the Covered Button and Buckle Manufacturing Indus-
try regulating prices for covered buttons, buckles and novelties or
8uthorizing the fixing of such prices.

(f) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph and by other means
that Trade Practice Rules for the Covered Button and Buckle Manu-
fﬂcturing Industry, approved by the Federal Trade Commission,
Prohibit, without qualification or limitation, the sale of covered

Uttons, buckles and novelties below cost, and that in and by Trade

ractice Rules for the said industry, approved by the Federal Trade
COmmission, a basic cost formula is provided therein or authorized
thereby,

(9) Falsely stated, represented and implied, in and by the notice
described in subparagraph (c¢) of this paragraph, and by other
Means that the Federal Trade Commission has approved Fair Trade

Tactice Rules for the said industry, prohibiting the granting or
aHowing, secretly, directly, or indirectly, any price differentials,
rebateS, refunds, discounts, credits or other allowances for the pur-
Dose of evading what the said respondents, in and by the said notice,
term “cstablished basic cost prices.”
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(h) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph and by other means
that the Federal Trade Commission has approved Fair Trade Prac-
tice Rules for this industry, fixing a maximum uniform discount of
2% or authorizing the fixing of a maximum uniform discount.

() Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph and by other means,
that the Federal Trade Commission has approved Fair Trade Prac-
tice Rules for the said industry, forbidding the giving of free sam-
ples or free duplicates.

(§) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph, and by other
means, that the uniform policy described in said notice was initiated
and carried out by and through the means of Trade Practice Rules
for the said industry, approved by the Federal Trade Commission.

(%) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph, and by other
means, that the aforesaid uniform policy described in said notice was
initiated and carried out with the knowledge, sanction, approval or
authorization of the Federal Trade Commission. .

Par. 4. In truth and in fact, the Trade Practice Rules for the
said industry, approved by this Commission, a copy of which said
rules is annexed hereto and made a part hereof as Appendix One,
do not permit or authorize the acts and practices stated, represented,
expressed and implied by the respondents as stated in subparagraphs
(@), ()s (9), (A), (i), (j), and (k) of paragraph 3 of this com-
plaint; and in truth and in fact, the combination, understanding,
agreement, and counspiracy described in paragraph 8 hereof, was
not enter into with the sanction, authorization, permission, or
knowledge of the Federal Trade Commission.

Par. 5. The letter described in subparagraph (d) of paragraph
3 of this complaint is false and misleading in that—

1. The enclosure with the said letter, being the notice described
in subparagraph (c) of paragraph 3 of this complaint, is false and
misleading for the reasons set out in paragraph 4 of this complaint.

2. The purported rights of Covered Button and Buckle Creators,
Inc., as claimed by the respondents in the notice described in sub-
paragraph (¢) of paragraph 3 of this complaint, are not protected
by Fair Trade Practice Rules approved by the Federal Trade
Commission,

1 See infra, p. 1003,
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Par. 6. The alleged acts and practices of respondents are all to
the prejudice of the public and to the prejudice of the competitors
of the respondent members of respondent Covered Button and Buckle
Creators, Inc.; have a dangerous tendency to and have actually
hindered and prevented price competition in the sale between and
among the various States and Territories of the United States, and
in the District of Columbia, of covered buttons, buckles, and novel-
ties; have increased the prices of covered buttons, buckles, and nov-
elties paid by dress manufacturers and those engaged in kindred
industries; have increased the prices of dresses and similar com-
modities; have increased the prices paid by the purchasing public
for dresses and other articles of wear; have created in the respond-
ent members of respondent Covered Button and Buckle Creators,
Ine., a monopoly in the sale in interstate commerce of covered but-
tons, buckles, and novelties; have unreasonably restrained interstate
commerce in covered buttons, buckles, and novelties, dresses and other
articles of wear, and constitute unfair methods of competition in in-
terstate commerce within the intent and meaning of Section 5 of
an Act of Congress, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
approved September 26, 1914,

Report, Finpines As 10 THE Facts, AND ORDER

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
ission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, on July 24, 1937, issued and served its
Complaint in this proceeding upon respondents Covered Button and
Buckle Creators, Inc., its officers, Max Pearlstein, president; Abraham
Avin, vice-president; Isidore Feldman, treasurer; Irvin Schwartz,
Becretary; its directors, Jack Kinsler, Murray Horner, Isidore
Nechim, Max Goldfeder, Ben Block, Jacob Neiderbach, Samuel
Brown, Isidore Spier; and its following members, individually and
a3 representative members of the whole membership of the respondent
Covered Button and Buckle Creators, Inc., to wit: Regal Trimming
& Button Co., Inc., Rapid Button Co., Inc., Unity Button Works,
Inc., N. B. Button Works, Inc., International Button Co., Inc., Max
Goldfeder, doing business under the trade name Grand Button
Works; Ben Block, Louis Rosenfeld, and Sam Wiener, doing busi-
Ness as Mitrose Button Works; Jacob Neiderbach, trading as Novelty
Button Works; Samuel Brown, doing business under the trade name
Brown Button Works; Isidore Spier and Harry Gardner, copartners,

158121m—39——65
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trading as Ideal Button Works; Abraham Avin, trading as Practical
Button & Trimming Co., and Irving Schwartz, David M. Schwartz,
and Ida Schwartz, copartners, trading as Cosmopolitan Button Co.,
charging them and each of them with the use of unfair methods of
competition, in violation of the provisions of said act.

Oun August 25, 1937, the said respondents filed their substituted
answer, in which said substituted answer they stated that they de-
sired to and thereby waived hearing on the charges set forth in the
complaint insofar as the same referred to alleged unfair methods of
competition in commerce within the intent and meaning of Section
5 of an Act of Congress, approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes,” commonly called the Federal Trade
Commission Act; that they, and each of them, for the sole purpose
of avoiding the trouble and expense incident to further continuation
of this proceeding, refrained from contesting the proceeding; that
they and each of them consented that all of the material facts alleged
in said complaint might be deemed to be admitted but not within the
intent and meaning of any law of the United States other than the
Federal Trade Commission Act, such answer not constituting an ad-
mission of any conclusions of law and not constituting an admission
of fact for any other purpose nor to be used against them in any
other proceeding, suit or action; and that they and each of them
consented that the Commission might, without trial, without further
evidence, and without any intervening procedure, make and enter its
findings as to the facts, and issue and serve upon them and each of
them an order to cease and desist from any methods of competition
alleged in the said complaint which constitute violations of Section
5 of the Federal Trade Commission Act,

Thereafter, the proceeding regularly came on for final hearing be-
fore the Commission on the said complaint and the said substituted
answer thereto, and the Commission having duly considered the same
and being now fully advised in the premises, finds that this pro-
ceeding is in the interest of the public, and makes this its findings
as to the facts and its conclusion drawn tlierefrom.

FINDINGS AS TO TIIE FACTS

Paracrapir 1. Respondent Covered Button and Buckle Creatorss
.Inc., is a New York membership, non-profit corporation, organize
in 1934, Its officers are now and since its organization have been
the following respondents:

Max Pearlstein, president,

Abraham Avin, vice president,
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Isidore Feldman, treasurer,
Irving Schwartz, secretary.

'Its directors are now and since its organization have been the follow-
Ing respondents: Jack Kinsler, Murray Horner, Isidore Nechim,
Max Goldfeder, Ben Block, Jacob Neiderbach, Samuel Brown, and
I.Sidore Spier. Among its members are now, and since its organiza-
tion have been, the following respondents: Regal Trimming &
utton Co., Inc., a New York corporation; Rapid Button Co., Inc.,
& New York corporation; Unity Button Works, Inc., a New onrk
orporation; N. B. Button Works, Inc, a New York corporation;
ternational DButton Co., Inc, a New York corporation; Max
oldfeder, doing business under the trade name Brand Button
Vorks; Ben Block, Louis Rosenfeld, and Sam Wiener, doing busi-
less as Mitrose Button Works; Jacob Neiderbach, trading as Novelty
utton Works; Samuel Brown, doing business under the trade name
Town Button Works; Isidore Spier and Harry Gardner, copartners,
trading as Ideal Button Works; Abraham Avin, trading as Practical
utton & Trimming Co., and Irving Schwartz, David M. Schwartz,
And Tda Schwartz, copartners, trading as Cosmopolitan Button Co.
The above named respondent members of respondent Covered But-
ton gng Buckle Creators, Inc., do not constitute the entire mem-
ership of respondent Covered Button and Buckle Creators, Inc.,
U ave representative members thereof. There are approximately
50 members of respondent Covered Button and Buckle Creators, Inc.
! members of respondent Covered Button and Buckle Creatqrs,
¢, are parties respondent herein as a class, of which those specifi-

€ally hereinabove named are representative of the whole.
Par, 2, The respondent members of respondent Covered Button
and Byckle Creators, Inc., are engaged at their respective places of
Usinegg chiefly in the city of New York, State of New York, in the
Manutacture of covered buttons, buckles and novelties for use in the
’“annfacture of wearing apparel, and in the sale thereof to dress
manufacturers and to those engaged in kindred industries. In the
‘ourse and conduct of their businesses, respondent members of re-
Spondent Covered Button and Buckle Creators, Inc., cause such
Aticles when sold by them to be transported from their respective
Dlaces oy business to the purchasers thereof, some located in the city
O‘f ew York, State of New York, and others located in various other
Stateg of the United States, the Territories thereof, and the District
olumbia, and there is now, and has been for more than two
Years Jagt past, a constant current of trade and commerce by re-
SPondent, members of respondent association in such covered butions,
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buckles and novelties, between and among the various States of the
United States, the Territories thereof, and the District of Columbis-

The amount of covered buttons, buckles, and novelties for us®
by dress manufacturers and manufacturers of kindred lines, manu-
factured and sold by the respondent members of respondent Cov-
ered Button and Buckle Creators, Inc., constitutes, and for mor®
than two years last past has constituted, approximately 90% of all
of the covered buttons, buckles, and novelties manufactured in the
United States,

The said respondent members of respondent Covered Button al}d
Buckle Creators, Inc., were, prior to April 1937, or thereabouts, 12
competition, as to price, with one another in the sale of covere
buttons, buckles, and novelties, between and among the various
States of the United States, the Territories thereof, and the Dis-
trict of Columbia, and but for the combination, agreement, under-
standing, and conspiracy hereinafter described, said respondents
would have been at all times since April 1937, or thereabouts, an
would now be in such competition with one another.

Par. 3. In April 1937, or thereabouts, respondent Covered Butto?
and Buckle Creators, Inc., its respondent officers, directors and i?‘
respondent members, for the purpose of eliminating price compet!”
tion among the members of respondent Covered Button and BuCl‘I_le
Creators, Inc., entered into and have since carried out and are stil
carrying out an agreement, combination, understanding, and co®”
spiracy among themselves to fix and maintain, and by which they
have fixed and maintained uniform minimum prices in the sale ©
covered buttons, buckles, and novelties, and to fix and maintain a0
by which they have fixed and maintained uniform maximum dis°
counts to be allowed by the respondent members of respondent Cov
ered Button and Buckle Creators, Inc., to their purchasers of oY,
ered buttons, buckles, and novelties, and thus to fix the prices ©
covered buttons, buckles, and novelties entering into interstate co™
merce. Pursuant to and for the purpose of carrying out the sa!
agreement, combination, understanding, and conspiracy, the S8
respondents have done, among other things, the following:

(a) By agreement among themselves have fixed and maintained’
and still fix and maintain, uniform minimum prices for the sale ©
covered buttons, buckles and novelties sold by the respondent mem;
bers of respondent Covered Button and Buckle Creators, Inc., 8P
by each of them;

(b) By agreement among themselves have fixed and maintained’
and still fix and maintain, uniform maximum discounts for covere
buttons, buckles and novelties sold by the respondent members ¢
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Tespondent Covered Button and Buckle Creators, Inc., and by each

of them;
(¢) Caused to be inserted in the May 26, 1937, issue of Women’s
ear, a trade paper of wide circulation among those engaged in
Tess manufacturing and kindred industries, notice of which the

lollowing is a copy
NOTICE

TO DRESS MANUFACTURERS
and Kindred Industries

ON anp AFTER JUNE 1, 1937, PRICES I'OR COVERED BUTTONS AND
BUCKLES WILL BE REGULATED AND A UNIFORM POLICY OF DEALING
Wity CUSTOMERS WILL BE ADHERED TO BY MANUFACTURERS
PURSUANT TO THE FAIR TRADE PRACTICE RULES RECENTLY AP-
PROVED BY THE FEDERAL TRADE COMMISSION FOR THE COVERED
BUTTON AND BUCKLE MANUFACTURING INDUSTRY.

THE FOLLOWING RULES WILL BE STRICTLY ENFORCED:

" 1 TR SALE OF GOODS BELOW COST IS PROHIBITED. A basle cost

a(l)rmmu for the industry has been established by taking into consideration

col tEIements recognized by good accounting practice as proper elements of such
st,

2 Grantlng or allowing secretly, directly or indirectly, any price differen-
Oralﬂ. rebates, refunds, discounts, credits, or other allowances for the purpose
€vading the established basic cost prices is absolutely prohibited.
mo& A UNIFORM DISCOUNT OF 2% will be allowed to customets, and no
re,
4 No FREE SAMPLES AND NO FREE DUPLICATES will be given; sam-
Des ang duplicates will be furnished at cost.
at - No commissions, brokerage, or other compensation, or any allowance or
Scount in lieu thereof, will be allowed to a customer or to any one in the em-
9% or under the control of the customer,
ttention i3 called to the fact that the Fair Trade Practice Rules above men-
Ohed have been incorporated into the By-laws of the Covered Button & Buckle
Teators, Inc, as rules which will hereafter govern the business conduct of its
oembel‘s. An ADMINISTRATIVE BOARD has been set up to hear complaints,
Asenforce compliance and to impose penalties for vlolations. Members of this
Soclation have pledged their united support and their full co-operation in
Btrs movement, the purpose of which is to stabilize the Industry, to prevent de-
Uctlve competition and therefore to insure its members a fair return from
el busindsg,
ng nutacturers of covered buttons and buckles who are not members of the
co“:"ﬂfigned Association are hereby notified that they will be held strictly ac-
o table for any violation of the rules as promulgated by the Federal Trade
Minisgion and will be subject to legal action for any such violations.
Tess Manufacturers and others dealing with members of the industry are
ded of the provisions of the Robinson-Patman Act which makes it unlaw-
10 recetpe a price discrimination or other rebate as well as to grant it. It
hel'erore the purpose of the Assoclation to invoke the laws against those
9 Yeceive unlawtul favors as well as those who grant them,



996 FEDERAL TRADE COMMISSION DECISIONS
Findings 23F.T.C

While the falr trade practice rules prohibit the sale of merchandise below
cost, members of the industry are advised that 4¢ is wnethical to sell merchan-
dise at mere cost and that they are legally entitled to fair profits upon their
sales. Therefore, any member who is found to be selling merchandise at
actual cost will be presumed to be engaged in unfair competition.

The above rules are now actually in force but in order to enable manufac-
turers to adjust themselves to the new price regulation, which will result from
the adoption of the code, a short period of grace has been established, but
THE NEW PRICES WILL ABSOLUTELY GO INTO EFFECT ON AND
ATFTER JUNE 1, 1037.

Members of the Covered Button and Buckle Industry are urged to report
violations promptly to the undersigned Association or to its attorneys.

Dated, New York City, May 26, 1937.
CoveErep BurroN & DBUCKLE CHEATORS, INC.

M. D. MOSESSOHN, MAX PEARLSTEIN, President,

A. FurMAN GREENE,
Counsel.
570 Seventh Avenue, New York City.

(d) Caused to be sent, on May 26, 1937, or thereabouts, to dress
manufacturers and kindred industries, a false and misleading letter,
enclosing a copy of the notice described in subparagraph (c) of this
paragraph, a copy of which said letter is as follows:

Tel. Lackawanna 4-5727
Coverep BurroN & Buckie CrraTors, INc.
570 SEVENTH AVENUE,
New York City, May 26, 1937.
To Dress Manufacturers and Kindred Indusiries:

We are enclosing herewith copy of page advertisemeni which appeared iB
the Women's Wear May 20, 1937, announcing new prices for covered buttons
and buckles and new regulations for the industry.

Please mnotify your department which deals with the manufacturers of this
industry to co-operate fully as the producers in this industry are protected in
their rights both by the Fair Trade Practice Rules approved by the Federal
Trade Commission and the Robinson-Patman Act.

It is the purpose of this organization to prosecute all infractions to the limit.

We trust that we may have your constructive co-operation.

Very truly yours, Coverep BUTTON & BUCKLE CREATORS, INC.
(Sgd.) MAx PEARLSTEIN.
By MAx PEARLSTEIN, President.

M. D. MoSESSOHN,
A. FURMAN GREENE,
Counsel,

(e) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph and by other meanss
that the Federal Trade Commission has approved Fair Trade Prac-
tice Rules for the Covered Button and Buckle Manufacturing Indus
try regulating prices for covered buttons, buckles and novelties, OF
authorizing the fixing of such prices.
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~ (f) Talsely stated, represented and implied, in and by the notice
described in subparagraph (c¢) of this paragraph and by other means
that Trade Practice Rules for the Covered Button and Buckle Manu-
facturing Industry, approved by the Federal Trade Commission,
prohibit, without qualification or limitation, the sale of covered
buttons, buckles and novelties below cost, and that in and by Trade
Practice Rules for the said industry, approved by the Federal Trade
Commission, a basic cost formula is provided therein or authorized
thereby.

(g9) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph, and by other
means that the Federal Trade Commission has approved Fair Trade
Practice Rules for the said industry, prohibiting the granting or
ullowing, secretly, directly, or indirectly, any price differentials, re-
bates, refunds, discounts, credits or other alowances for the purpose
of evading what the said respondents, in and by the said notice,
term “established basic cost prices.”

(2) Falsely stated, represented and implied, in and by the notice
described in subparagraph (c¢) of this paragraph and by other
means that the Federal Trade Commission has approved Fair Trade
Practice Rules for this industry, fixing a maximum uniform dis-
count of 2%, or authorizing the fixing of a maximum uniform
discount.

(¢) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph and by other means,
that the Federal Trade Commission has approved Fair Trade Prac-
tice Rules for the said industry, forbidding the giving of free samples
of free duplicates.

(j) Falsely stated, represented and implied, in and by the notice
described in subparagraph (¢) of this paragraph and by other
means, that the uniform policy described in said notice was initiated
and carried out by and through the means of Trade Practice Rules
for the said industry, approved by the Federal Trade Commission.

(k) Falsely stated, represented and implied, in and by the notice
described in subparagraph (e¢) of this paragraph, and by other
means, that the aforesaid uniform policy deseribed in said notice
Was initiated and carried out with the knowledge, sanction, approval
or authorization of the Federal Trade Commission.

Par. 4, In truth and in fact, the Trade Practice Rules for the
said industry, approved by this Commission, a copy of which said

rules is annexed hereto and made a part hereof as Appendix One,
\——
! Ree, infra, p. 1003.
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do not permit or authorize the acts and practices stated, represented,
expressed and implied by the respondents as stated in subparagraphs
(e)s (f)s (9)s (R)5 (4)s (7), and (%) of paragraph 3 hereof; and in
truth and in fact, the combination, understanding, agreement and
conspiracy described in paragraph 3 hereof, was not entered into with
the sanction, authorization, permission or knowledge of the Federal
Trade Commission.

Par. 5. The letter described in subparagraph (d) of paragraph
8 hereof is false and misleading, in that—

1. The enclosure with the said letter, being the notice described in
subparagraph (¢) of paragraph 8 hereof, is false and misleading for
the reasons set out in paragraph 4 hereof.

2, The purported rights of Covered Button and Buckle Creators,
Inc., as claimed by the respondents in the notice described in sub-
paragraph (¢) of paragraph 8 hereof, are not protected by Fair
Trade Trade Practice Rules approved by the Federal Trade Com-
mission.

Par. 6. The acts and practices of the respondents as herein and
hereby found have a dangerous tendency to and have actually hin-
dered and prevented price competition in the sale between and
among the various States and Territories of the United States, and
in the District of Columbia, of covered buttons, buckles, and novel-
ties; have increased the prices of covered buttons, buckles, and novel-
ties paid by dress manufacturers and those engaged in kindred
industries; have increased the prices of dresses and similar commod-
ities; have increased the prices paid by the purchasing public for
dresses and other articles of wear; have created in the respondent
members of respondent Covered Button and Buckle Creators, Inc., 8
monopoly in the sale in interstate commerce of covered buttons,
buckles, and novelties; have unreasonably restrained interstate com-
merce in covered buttons, buckles, and novelties, dresses and other
articles of wear.

CONCLUSION

The aforesaid acts and practices of respondents are all to the
prejudice of the public, and to the prejudice of the competitors of
the respondent members of respondent Covered Button and Buckle
Creators, Inc., and constitute unfair methods of competition in com-
merce within the intent and meaning of Section 5 of an Act of
Congress, approved September 26, 1914, entitled “An Act to create
& Federal Trade Commission, to define its powers and duties, and
for other purposes.”
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade
Commission upon the complaint of the Commission and the sub-
stituted answer thereto filed herein by all of the respondents on
August 25, 1937, in which said substituted answer they stated that
they desired to and thereby waived hearing on the charges set forth
in the said complaint insofar as the same referred to alleged unfair
methods of competition in commerce within the intent and meaning
of Section 5 of the Act of Congress entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and
for other purposes,” approved September 26, 1914, commonly called
the Federal Trade Commission Act, that they and each of them
for the sole purpose of avoiding the trouble and expense incident
to further continuation of this proceeding refrained from protest-
ing the proceeding, and that they and each of them consented that
all of the material facts alleged in said complaint might be deemed
{0 be admitted, but not within the intent and meaning of any law
of the United States other than the Federal Trade Commission Act,
such answers not constituting an admission of any conclusions of
law and not constituting an admission of fact for any other purpose
nor to be used against them in any other proceeding, suit or action,
and that they and each of them consented that the Commission
might without trial and without further evidence and without any
intervening proceeding, make and enter its findings as to the facts
and issue and serve upon them and each of them an order to cease
and desist from any methods of competition alleged in said com-
Dlaint which constitute violations of Section 5 of the Federal Trade
Commission Act; and the Commission having made its findings as
to the facts and its conclusion that all of the said respondents have
violated the provisions of an Act of Congress approved September
26, 1914, entitled “An Aect to create a Federal Trade Commission,
lo define its powers and duties, and for other purposes.”

1t is ordered, That respondents, Covered Button and Buckle Cre-
ators, Inc., its agents, servants, and employees, its officers, to wit:

Max Pearlstein, president, Abraham Avin, vice president, Isidore
Feldman, treasurer, Irving Schwartz, secretary, and Jack Kinsler,
Murray Horner, Isidore Nechim, Max Goldfeder, Ben Block, Jacob
Neiderbach, Samuel Brown, and Isidore Spier, directors, and their
agents, servants, and employees, and its following members, to wit:

Regal Trimming & Button Co., Inc., Rapid Button Co., Inc., Unity
Button Works, Inc., N, B. Button Works, Inc., International Button
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Co., Inc., Max Goldfeder, doing business under the trade name Grand
Button Works; Ben Block, Louis Rosenfeld and Sam Wiener, doing
business as Mitrose Button Works; Jacob Neiderbach, trading as
Novelty Button Works; Samuel Brown, doing business under the
trade name, Brown Button Works; Isidore Spier and Harry Gard-
ner, copartners trading as Ideal Button Works; Abraham Avin,
trading as Practical Button & Trimming Co., and Irving Schwartz,
David M. Schwartz and Ida Schwartz, copartners trading as Cos-
mopolitan Button Co., their officers, agents, representatives, and
servants, in connection with the sale and offering for sale of covered
buttons, buckles and novelties in interstate commerce, and in the
District of Columbia, forthwith cease and desist from:

Carrying out and engaging in, and from entering into any fur-
ther agreement, combination, understanding and conspiracy among
themselves or between and among any of them, or with any other
person, firm, corporation, or partnership, to fix and maintain uniform
minimum prices or to fix and maintain uniform maximum discounts
in the sale of covered buttons, buckles, and novelties, or to fix the
prices of covered buttons, buckles, and novelties, and for the pur-
pose of carrying out any such agreement, combination, understand-
ing, and conspiracy, or for any other purpose, from doing any of
the following, to wit:

(a) Fixing and maintaining uniform prices for the sale of cov-
ered buttons, buckles and novelties;

(b) Fixing and maintaining uniform discounts for the sale of
covered buttons, buckles and novelties;

(¢) Inserting or causing to be inserted in Women’s Wear or any
other trade paper or in any other publication the following notice
or any other notice of similar import, tenor or substance:

NOTICE
TO DRESS MANUFACTURERS

and Kindred Industries

ON AND AFTER JUNE 1, 1937, PRICES FOR COVERED BUTTONS AND
BUCKLES WILL BE REGULATED AND A UNIFORM POLICY OF DEALING
WITH CUSTOMERS WILL BE ADIIERED TO BY MANUFACTURERS PUR-
SUANT TO THE FAIR TRADE PRACTICE RULES RECENTLY APPROVED
BY THE FEDERAL TRADE COMMISSION FOR THE COVERED BUTTON
AND BUCKLE MANUFACTURING INDUSTRY.
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THE FOLLOWING RULES WILL BE STRICTLY ENFORCED:

1—-THE SALE OF GOODS BELOW COST IS PROHIBITED. A basic cost
formula for the industry has been established by taking into consideration all
elements recognized by good accounting practice as proper elements of such
cost,

2—Granting or allowing secretly, directly or indirectly, any price differ-
entials, rebates, refunds, discounts, credits, or other allowances for the pur-
Dose of evading the established basic cost prices Is absolutely prohibited.

3—A UNIFORM DISCOUNT OF 2% will be allowed to customers, and no
Inore,

4—NO FREE SAMPLES AND NO FREE DUPLICATES will be given;
Samples and duplicates will be furnished at cost.

5—No commissions brokerage, or other compensation, or any allowance or

discount in lieu thereof, will be allowed to a customer or to anyone in the
employ or under the control of the customer.
Attention is called to the fact that the Fair Trade Practice Rules above men-
tioned have been incorporated into the By-Laws of the Covered Button &
Buckle Creators, Inc., as rules which will hereafter govern the business con-
duet of its members. An ADMINISTRATIVE BOARD has been set up to hear
Complaints, to enforce compliance and to impose penalties for violations.
Members of this Assoclation have pledged their united support and their full
Cooperation in this movement, the purpose of which is to stabilize the industry,
to prevent destructive competition and therefore to insure its members a fair
Teturn from their business.

Manufacturers of covered buttons and buckles who are not members of the
Undersigned Association are hereby notificd that they will be held strictly
accountable for any violation of the rules as promulgated by the Federal Trade
Commission and will be subject to legal action for any such violations.

Dress Manufacturers and others dealing with members of the industry are
reminded of the provisions of the Robinson-Patman Act which make it unlawful
to receive a price discrimination or other rebate as well as to grant it. It is
thfnjefore the purpose of the Association to invoke the laws against those who
Tecelve unlawful favors as well ns those who grant them,

While the fair trade practice rules prohibit the sale of merchandise below
Cost, members of the industry are advised that it i8 unethical to scll merchan-
dise at mere cost and that they are legally entitled to fair profits upon their
8alcs, Therefore, any member who is found to be selling merchandise at actual
Cost will be presumed to be engaged in unfalr competition.

The above rules are now actually in force but in order to enable manufac-
turers to adjust themselves to the new price regulation, which will result from
the adoption of the code, a short period of grace has been established, but THE
NEW PRICES WILL ABSOLUTELY GO INTO BFFECT ON AND AFTER
JUNE 1, 1937

Members of the Covered Button and Buckle Industry are urged to report
violations promptly to the undersigned Association or to its attorneys.

Dated, New York City, May 26, 1937.

Covired BUTTON & BUCKLE CREATORS, INO,

M. D. MOSESSOHN, MAX PEARLSTEIN, President.

A. FURMAN GREENE,
Counsel.
570 Seventh Avenue, New York City.
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(d) Sending or causing to be sent to dress manufacturers and
kindred industries, or to anyone else, the following letter, alone or
with an enclosure described in “c” hereof, or any other letter of
similar import, tenor or substance:

Tel. Lackawanna 4-5727.
Coverep BurToN & BUCKLE CREATORS, INC,
570 SEVENTH AVENUE,
o New York City, May 26, 1937.
To Dress Manufacturers and Kindred Indusiries:

We are enclosing herewith copy of page advertisement which appeared in
the Women’s Wear May 26, 1937, announcing new prices for covered button$
and buckles and new regulatlons for the industry.

Please notify your department which deals with the manufacturers of this
industry to cooperate fully as the producers in this industry are protected in
thelr rights both by the Fair Trade Practice Rules approved by the Federal
Trade Commission and the Robinson-Patman Act.

It {s the purpose of this organization to prosecute all infractions to the limit.

We trust that we may bave your constructlve cooperation,

Very truly yours,
CovEreD BuTTON & BUCKLE CREATORS, INO.
(Sgd.) MAX PEARLSTEIN.
By MAxX PEARLSTEIN, President.
M. D. MOSESSOHN,
A, FURMAN GEREENE,
Counsel.

(e) Stating, representing or implying by any other means what-
soever, that the Federal Trade Commission has approved Fair Trade
Practice Rules for the Covered Button and Buckle Manufacturing
Industry regulating prices for covered buttons, buckles and novel-
ties or authorizing the fixing of such prices;

(f) Stating, representing or implying by any other means what-
soever, that Trade Practice Rules for the Covered Button and
Buckle Manufacturing Industry, approved by the Federal Trade
Commission, prohibit, without qualification or limitation, the sale
of covered buttons, buckles and novelties below cost, or that in and -
by Trade Practice Rules for the said Industry, approved by the
Federal Trade Commission, a basic cost formula is provided therein
or authorized thereby.

(9) Stating, representing or implying by any other means what-
soever, that the Federal Trade Commission has approved Fair
Trdde Practice Rules for the said Industry, prohibiting the grant-
ing or allowing, secretly, directly, or indirectly, any price differen-
tials, rebates, refunds, discounts, credits or other allowances for the
purpose of evading what the said respondents, in and by the notice
described in “c” hereof, termed “established basic cost prices.”

(k) Stating, representing or implying by any other means what-
soever, that the Federal Trade Commission has approved Fair
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Trade Practice Rules for the said Industry, fixing a maximum uni-
form discount of 2%, or any other discount or authorizing the fixing
of a maximum uniform or other discount;

(¢) Stating, representing or implying by any other means what-
Soever, that the Federal Trade Commisssion has approved Fair
Trade Practice Rules for the said Industry, forbidding the giving
of free samples or fres duplicates;

(7) Stating, representing or implying by any other means what-
Soever, that any policy of price fixing has been initiated and carried
out by and through the means of Trade Practice Rules for the said
Industry, approved by the Federal Trade Commission;

(%) Stating, representing, or implying by any other means what-
Soever, that any policy of price fixing has been initiated and carried
out with the knowledge, sanction, approval or authorization of the
Federal Trade Commission.

And it is further ordered, That all the respondents hereinabove
Mentioned shall within 80 days after service upon them of this
order, file with the Commission a report in writing, setting forth
In detail the manner and form in which they have complied with
this order,

APPENDIX OND

TrADE PRACTICE RULES
COVERED BUTTON AND BUCKLE MANUFACTURING INDUSTRY

These rules promulgated by the Commission are designed to foster and pro-
luote fair competitlive conditions in the interest of industry and the publie.

hey are not to be used, directly or indirectly, as part of or In connection with
any combination or agreement to fix prices, or for the suppression of competi-
tion, or otherwise to unreasonably restrain trade,

Group I

The unfair trade practices which are embraced in Group I rules are considered
0 be unfair methods of competition or other illegal practices within the
Statutes and the declsions of the Federal Trade Commission and the.courts;
and appropriate proceedings in the public interest will be taken by the Com-
Nission to prevent the use of such unlawful practices in or directly affecting
Interstate commerce. '

- Bule 1-—The practice of selling goods below the seller's cost, with the intent
04 with the effect of Injuring a competitor and where the effect may be to
Substantially lessen competition or tend to create a monopoly or to unreason-
8bly restrain trade, is an unfair trade practice; all elements recognized by good
accounting practice as proper elements of such cost shall be included in de-
_tel'mining cost under this rule. '

Rule 2—~Wilfully entlcing away the employees of competitors, with the
DPurpose ang effect of unduly hampering, injuring or embarrassing competitors
In theip businesses, is an unfair trade practice. - -



1004 FEDERAL TRADE COMMISSION DECISIONS

Trade Practice Rules 25F. T.C.

Rule 3.—~—the defamation of competitors by falsely imputing to them dis-
honorable conduct, inability to perform contracts, questionable credit standing,
or by other false representations, or the false disparagement of the grade
quality or manufacture of the products of competitors, or of their business
methods, selling prices, values, credit terms, policles or services with the ten-
dency, capacity or effect of misleading or decelving purchasers, prospective
purchasers or the consuming public, is an unfair trade practice.

Rule }—The imitation of the trade-marks, trade names, brands, labels of
other marks of identification of competitors, having the tendency, capacity
or effect of misleading or deceiving purchasers, prospective purchasers or the
consuming publie, is an unfair trade practice.

Rule 5~—(a) Prohibited discriminatory Diffcrentials, Rebates, Refund$,
Discounts, Credits and other Allowances—It is an unfair trade practice for
any member of the industry engaged in comanerce,® in the course of such com-
merce, to grant or allow, secretly or openly, directly or indirectly, any price
differentials, rebates, refunds, discounts, credits or other allowances which
effectuate a diserimination In price between different purchasers of goods of
like grade and quality where either or any of the purchases involved therein
are in commerce® and where the effect thereof may be substantially to lessen
competition or tend to create a monopoly in any line of commerce? or to injure,
destroy or prevent competition with any person who either grants or knowingly
receives the beneflt of such discrimination or with customers of either of them:
Provided, however,

(1) That the goods involved in any such trausaction are sold for use, con-
sumption or resale within any place under the jurisdiction of the United States;

(2) That nothing herein contalned shall prevent differentials which make
only due allowance for differences in the cost of manufacture, sale or delivery
resulting from the differing methods or quantities in which such commodities
are to such purchasers sold or delivered;

(3) That nothing herein contained shall prevent persons engaged in selling
goods, wares or merchandise in commerce? from selecting their own customers
in bona fide transactions and not in restraint of trade;

(4) That nothing herein contained shall prevent price changes from time
to time where made In response to changing conditions affecting either (a) the
market for the goods concerned, or (b) the marketability of the goods, sucl
ag, but not limited to, actual or imminent deterioration of perishable goods,
obsolescence of seasonal goods, distress sales under court process, or sales in
good faith in discontinuance of business in the goods concerned.

(b) Prohibited Brokerages and Commissions.—It is an unfair trade practicé
for any member of the indusiry engaged in commerce, in the course of such
commerce, to pay or grant, or to receive or accept, anything of value as &
commission, brokerage, or other compensation, or any allowance or discount
in lieu thereof, except for services rendered in connection with the sale or pur-
chase of goods, wares, or merchandise, either to the other party to such
transaction or to an agent, representative, or other intermediary therein wheré
such intermediary is acting {n fact for or in behalf, or Is subject to the direct
or indirect control, of any party to such transaction other than the person b¥Y
whom such compensation is so granted or paid.

(¢) Prohibited Advertising or Promotional Allowances, Eto.—It i an unfalf
trade practice for any member of the Industry engaged in commerce?® to pay Of

1 8ee footnote page 1003,
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contract for the payment of advertising or promotion allowances or any other
thing of value to or for the benefit of a customer of such member in the course
of such commerce as compensation or in consideration for any services or facil-
Itles furnished by or through such customer in connection with the processing,
haraqling, sale or offering for sale of any products or commodities mannfactured,
8old or offered for sale by such member, unless such payment or consideration
is available on proportionally equal terms to all other customers competing in
the gistribution of such products or commodities.

(d) Prohibited Discriminatory Services or Facilities—It is an unfair trade
‘Practice for any member of the industry engaged in commerce? to discriminate
In favor of one purchaser against another purchaser or purchasers of a com-
modity bought for resale, with or without processing, by contracting to furnish
Or by furnishing, or by contributing to the furnishing of, any services or
Tacilities connected with the processing, handling, sale or offering for sale of
8uch commodity so purchased upon terms not accorded to all purchasers on
Proportionally equal terms.

(¢) Illegal Price Discrimination—~It is an unfair trade practice for any
member of the industry or other person engaged in commerce,® in the course of
Such commerce, to diseriminate in price in any other respect contrary to Section
2 of the Clayton Act as amended by the Act of Congress, approved June 19,
1036, (Public No. 692, 74th Congress), or knowingly to induce or receive a dis-
<rimination in price which is prohibited by such section as amended.

Rule 6 —Wilfully inducing or attempting to induce, by any false or deceptive
means whatsoever, the breach of any lawful contract or contracts existing
between competitors, and their customers or their suppliers, or wilfully inter-
Tering with or obstructing the performance of any such contractual duties or
8ervices, with the purpose and effect of unduly hampering, injuring or embar-
rassing competitors in their business, is an unfair trade practice.

Rule ?7—The making, or causing or permitting to be made or published, any
false, untrue or deceptive statement or representation, by way of advertise-
ent or otherwise, concerning the grade, quality, quantity, substance, character,
nature, origin, size or preparation of any product of the industry, or in any
other material respect, with the tendency, capacity or effect of misleading or
deceiving purchasers, prospective purchasers or the consuming public, is an
unfair trade practice.

Rule 8—The practice of coercing the purchase of one or more products as a
Prerequisite to the purchase of one or more other products, where the effect
may be to substantially lessen competition or tend to create a monopoly or to
Unreasonably restrain trade, is an unfair trade practice.

Rule 9.—Offering merchandise for sale at prices purported to be reduced from
Wwhat are in fact fictitious prices, or offering merchandise for sale at a purported
Teduetion in price when such purported reduction is in fact fictitious, with the
tendency and capacity or effect of misleading or deceiving purchasers, pro-
Spective purchasers or the consuming publie, is an unfair trade practice.

R e —

1Ag herein used, the word “commerce” means trade or commerce among the several
States and with foreign nations, or between the District of Columbia or any Territory of
the United States and any State, Territory, or foreign nation, or between any insular pos-
Sessiong or other places under the jurisdiction of the United States, or between any such
Dossession or place and any State or Territory of the United States or the District of
Columbia or any foreign nation, or within the District of Columbia or any Territory or any
Ingular possession or other place under the jurisdiction of the United States ; Provided,
That this shall not apply to the Philippine Islands.
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Rule 10.—The use of the word “free” where not properly or fairly qualified
when the article is in fact not free, with the tendency or capacity to mislead
or deceive purchasers, prospective purchasers or the consuming public, is an
unfair trade practice.

Rule 11~The practice of shipping or delivering products which do not con-
form to the samples submitted or representations made prior to securing the
orders, without the consent of the purchasers to such substitutions, and having
the tendency, capacity or effect of deceiving or misleading purchasers, pros-
pective purchasers or the consuming public, is an unfair trade practice,

Rule 12~—Directly or indirectly to give or permit to be given or offer to give
money or anything of value to agents, employees or representatives of cus-
tomers or prospective customers, or to agents, employees or representatives of
competitors’ customers or prospective customers, without the knowledge of their
employers or principals, as an inducement to influence their employers or princi-
pals to purchase or contract to purchase industry products from the maker of
such gift or offer, or to influence such employers or principals to refrain from
dealing or contracting to deal with competitors 1s an unfair trade practice.

Rule 13.~—Securing information from competitors concerning their businesses
by false or misleading statements or representations or by false impersonation
of one in authority, and the wrongful use thereof to unduly hinder or stifle the
competition of such competitors, is an unfalr trade practice.

Rule 1j.~In connection with the sale or offering for sale of products of the
industry, representing through advertising or otherwise that such products con-
form to any standards recognized in or applicable to the indusiry when such is
not the fact, with the tendency, capacity or effect of misleading or deceiving
purchasers, prospective purchasers or the consuming public, is an unfair trade
practice,

Rule 15.—~For any person, firm or corporation to hold himself or itself out to
the public as a manufacturer or wholesaler when such is not the fact, or in
any other manner to misrepresent the character, extent or type of his or its
business, with the tendency or capacity to mislead or decelve purchasers, pro-
spective purchasers or the consuming public, Is an unfair trade practice.

Rule 16 ~—The false or deceptlve marking or branding of products of the in-
dustry for the purpose or with the tendency, capacity or effect of misleading
or deceiving purchasers, prospectlve purchasers or the consuming public with
respect to the grade, quality, quantity, use, size, material, content, origin, prepg-
ration, manufacture or distribution of such produets, or in any other material
respect, I8 an unfair trade practice.

Rule 17.—~Withholding from or inserting in invoices or sales tickets any state-
ments or information by reason of which omission or insertion a false record 18
made, wholly or in part, of the transactions represented on the face of such in-
volces or sales tickets, with the purpose or effect of thereby misleading or de-
celving purchasers, prospective purchasers or the consuming public, s an unfair
trade practice,
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Syllabus

Ix THE MATTER OF

PASCAL COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDBER IN REGARD TO THE ALLEGED VIOLATION
OI" 8EC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2945. Oomplaint, Oct. 15, 1986—Decision, Sept. 8, 1937

‘Where a corporation engaged in manufacture of *Breatheasy,” preparation, and
atomizer or “nebulizer” for treatment of asthma, hay fever, and kindred
diseases, and in the sale and distribution thereof through distributors and
drug stores in the various States, in substantial competition with those en-
gaged in interstate sale and distribution of other preparations recommended
for, and useful in, treatment of such diseases, and of atomizers for use in
connection therewith; in extensively advertising its said product through
various newspapers of interstate circulation and through radio broadcasts
having Interstate transmission, and through booklets and circulars issued
and distributed by it—

Represented that sald preparation was & cure or remedy for asthma, hay fever,
and kindred diseases, which could be used successfully without following
any particular form of diet, and constituted a harmless remedy which
would return the user to vigorous, buoyant health, had therapeutic value
also in chronle bronchitis and numerous other specified ailments and con-
ditions, Including heart diseases and cardiac distress, various skin diseases,
and {nflammations of the nose and throat, etc., and In reuralgia and neu-
ritls, and was the one sure relief available for treatment of asthms, and a
new medicament for such treatment, through such statements, among others,
as “For Asthma * * * the greatest discovery. Created by a physi-
clan to successfully cure his own asthma * * %" “only one Remedy for
Asthma And that Remedy i3 Breatheasy,” “* * * beneficial, according to
authorities, in asthma and chronie bronchitly, in heart disease and cardiaec
distress, in gastric ulcer, * * »» “ * * * the one, sure asthmatie
rellef available today * * * gives a sense of well-being, a return to
vigorous, buoyant health * * *” “ * * * po diet is necessary. You
may eat anything you may desire.” “Introduces a new medicament of
sclentific formula which applles synthetic adrenal gland extract vaporized
% Y oete

Facty belng asthma, as classified by medical profession, may result from many
varying causes, no specific cure for asthma i3 recognized by sald profession,
and such preparation is not cure therefor nor for hay fever, and, while
Preparation in questfon, a3 well as many other remedies containing
adrenalin, may in some cases temporarily relieve asthma, it does not con-
stitute treatment therefor, and use thereof wlil not bring about or restore
vigorous, buoyant health or give absolute and instant relief to sufferers
therefrom, should not be taken at all in many cases in which diet is
essential, and 18 no less dangerous to user because taken through “nebulizer”
than 1f taken through hypodermic injection, and is not beneficial in treat-
ment of chronic bronchitis, heart disease, and various other allments and
conditions specified, and, as equivalent, through epinephrin content, of
synthetie adrenalin, IS not new medicament;

158121m—389——60



