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IN taE MATTER OF

CHRISTMAS CLUB

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SECS. 3
AND 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED
BY SEC. 1 OF AN ACT OF CONGRESS APPROVED JUNRE 19, 1936

Docket 3050. Complaint, Feb. §, 1937—Decision, Sept. 30, 1937

Where a corporation engaged, for more than three years last past, in the sale,

(a)

(v)

(c)

in commerce among the various States and in the District of Columbia,
of pass books, account books, advertising literature, and other parapherl-
nalia for use by banks and trust companies in their conduct of Christmas
Clubs and other savings systems, in substantial competition with others
engaged in sale in commerce of systems for use by banks and trust com-
panies and their depositors in the conduct of such clubs and other savings
gystems, and, as thus engaged, in furnishing such systems for such pur-
poses to more banks and trust companies for their use than any of it$
competitors, with annual revenues from such activity during aforesaid
period likewise exceeding that of any other of said competitors—
Rlepresented that it had the right to the sole and exclusive use of nameé
or phrase “Christmas Club” for its said systems, and that said name had
been trade-marked by it for use thereon, facts being that, while it was$
owner of registered trade-mark “Christmas Club” for use as magaziné
title, said name or phrase had not been registered by it as trade-mark for
its said system, nor had it established in any court of competent jurisdic-
tion its sole and exclusive right to use of name or phrase in questioD
thereon ;

Represented that it was the manufacturer and printer of its said systemS
through inclusion in certain of its contract forms of statement that it8
said systems would be shipped f. o. b. its factories, facts being that appro%”
fmately ninety-five percent of its sald systems, furnished by it to bapks
and trust companies, were made for its order by manufacturing printing
concerns in which it had no financial or other interest, while approximately
five percent thereof were printed by affiliated corporations, stock of which,
along with a part of its own stock, was held by another concern;
Represented that it had spent, over a period of time, more than $3',500,000
in promoting the Christmas Club name and idea among the banks and
people of the United States, facts being said figure represented an arbi-
trary fraction of the total selling expenses, other than cost of goods so!d
and executive selling expenses over a period of years, of itself and certal®
other companies, assets of which had been acquired by it;

With capacity and tendency to mislead certain banks and trust companie$

purchasing such systems from it into believing that such representation®
asg aforesaid, as to such right to use of said name or phrase and as to
manufacture of said systems, were true, and to induce them to buy guch
systems from it in such erroneous bellef, and as manufactured and printe
by it, and with effect of inducing banks and trust companies to purchass
said products from it without knowing sense In which word “promotion
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was used, and of diverting trade to it from its competitors; to the substan-
tial injury of substantial competition In commerce;

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition in commerce
within the intent and meaning of said Section 5 of an Act of Congress
approved Sept. 26, 1914; and

Where aforesaid corporation, engaged as above set forth—

(d) Entered into contracts for and made sales of lts said systems on the con-
dition, agreement, and understanding that purchaser thereof should not
DPurchase or deal in the systems of a competitor or competitors, under
contracts, many of which were for term of seven years and provided that
the bank or trust company concerned should purchase such systems from
it exclusively;

With result that companies having such contracts with it, by reason thereof,
did not buy systems of competitors, and with the result that effect of such
contracts had been and@ was to substantially lessen competition or tend
to create a monopoly in it:

Held, That such acts and practices, under the circumstances set forth, con-
stituted violation of the provisions of Section 3 of an act of Congress ap-~
proved Oct. 15, 1914; and

here aforesaid corporation, engaged as above set forth—

(e) Discriminated in price through failing to provide for payments on the
Same percentage basis in contracts entered into and carried out by it with
banks and trust compaunies, providing that it would furnish such systems,
of like grade and quality, to each bank or trust company and would ac-
cept in payment therefor a percentage of the deposits in the Christmas
Club of the particular company, with the particnlar company, as the case
might e, privileged under the terms of such contracts to requisition un-
limited quantities of sald systems from it, regardless of rate of percentage
paid by it or regardless of the total deposits in its Christmas Club;

With the result that the effect of such discrimination in price between dif-
ferent purchasers of systems of like grade and quality had been and was
to substantially lessen competition or tend to create a monoply in inter-
state commerce in such systems:

eld, That such acts and practices, under the circumstances set forth, con-
stituted a violation of the provisions of Sec. 2 (a) of an act of Congress
approved Oct, 15, 1914, as amended by Sec. 1 of an Act of Congress ap-
proved June 19, 1936,

Before Mr. John W, Norwood, trial examiner.

My, Edward L. Smith for the Commission,

Cravath, DeGersdorff, Swaine & Wood and Mr, Henry G. Walter,
Jr., of New York City, and Mr. Richard II. Wilmer, of Washington,

- C., for respondent. '

COMPLAINT
v Count 1

Pursuant to the provisions of an Act of Congress approved Sep-
tefnb.ﬂ‘ 26, 1914, entitled “An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes,™
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the Federal Trade Commission, having reason to believe that Christ-
mas Club, a corporation, hereinafter referred to as respondent, has
been and now is using unfair methods of competition in com-
merce as “commerce” is defined in said act, and it appearing to said
Commission that a proceeding by it in respect thereof would be
to the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrapu 1. Respondent Christmas Club, a corporation, is #
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York with its principal office
and place of businesss at 341 Madison Avenue, New York City in
said State. It is now and for more than three years last past has
been engaged in the sale of passbooks, account books, advertising
literature, and other paraphernalia for use by banks and trust com-
panies in the conduct by them of Christmas Clubs and other saving
systems, which said passbooks, account books, advertising literature,
and other paraphernalia will hereinafter be referred to as “systems.”
In the course and conduct of its said business, it now ships and for
more than three years last past has shipped from its place of business
in New York City aforesaid, such “systems” when sold by it, to the
purchasers thereof located in the State of New York, and others
located in various other States of the United States and in the
District of Columbia. Such “systems” are sold by respondent for
use by banks and trust companies and their depositors in the various
States of the United States and in the District of Columbia. There
is now and for more than three years last past has beeen a constant
current of trade and commerce by respondent in such “systems” be
tween and among the various States of the United States and in
the District of Columbia. In the course and conduct of its business
respondent is now and for more than three years last past has been
in substantial competition with other corporations and with persons,
firms, and partnerships engaged in the sale of “systems” for use by
banks and trust companies and their depositors in the conduct of
Christmas Clubs and other saving systems, between and among the
various States of the United States and in the District of Columbia.
The conduct of Christmas Clubs and .other saving systems is a ‘pop-
ular form of saving and their favor with the public is increasing
and the use of such Christmas Clubs and other saving systems is 8
very important factor in the conduct of banks and trust companies.
Respondent is now and for more than three years last past has
been the largest single dealer in the United States in “systems” for
use by banks and trust companies in the conduct of Christmas Clubs
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and of other saving systems and now sells and for more than three
years last past has sold “systems” to more banks and trust companies
than has or does any of its aforesaid competitors,

Par. 2. In the course and conduct of its aforesaid business between
and among the various States of the United States and in the District
of Columbia, respondent in selling and in offering for sale its “sys-
tems” has falsely represented and still falsely represents that it is the
sole owner of and has exclusive right to the use of the phrase “Christ-
Mmas Club,” that said phrase is trademarked by respondent, and that
N0 one without its consent or license has the right to use the aforesaid
hame, “Christmas Club.” In truth and in fact respondent is not and
l_las not been the sole owner of the phrase “Christmas Club”; nor has
1t ever had the exclusive right to the use of the said phrase “Christ-
Mas Club”; the said phrase “Christmas Club” is not trademarked by
respondent ; and the aforesaid phrase may be used by others without
the consent, permission, or license of the respondent,

P4r. 3. In the course and conduct of its aforesaid business between
and among the various States of the United States and in the Dis-
‘t‘rict of Columbia, respondent in selling and in offering for sale its
“Systems” has falsely represented and still falsely represents that it
Is the manufacturer and printer of the “systems” which it sells, when
‘l‘n truth and in fact it is not the manufacturer thereof, but such

systems” are manufactured for the respondent by manufacturing
and printing concerns in which the respondent has no financial or
other interest. .

Pag, 4. In the course and conduct of its aforesaid business between
and among the various States of the United States and in the Dis-
trict of Columbia, respondent in selling and in offering for sale its
“systems” has represented and still represents to its customers and
Prospective customers that it has been and is still spending on adver-
tising and promoting the growth of Christmas Clubs throughout the
country, amounts of money considerably in excess of the amounts
it has expended and is still expending for the purpose aforesaid.

Par, 5. The aforesaid representations made by the respondent as
set out in paragraphs 2, 3, and 4 hereof, have had and still have the
capacity and tendency to mislead and deceive, have misled and de-
ceived, and do mislead and deceive purchasers and prospective pur-
chasers into the beliefs that the aforesaid representations are and
have been true, and have tended to and do tend to induce, and have
induced and do induce banks and trust companies to purchase “sys-
tems” from respondent in such erroncous beliefs, Thereby trade
has been diverted and is being diverted by respondent from its com-

158121m—39——73
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petitors and substantial injury has been done and is being done by
respondent to substantial competition in interstate commerce.

Par. 6. The above alleged acts and practices of respondent are
all to the injury and prejudice of the public and respondent’s com-
petitors and constitute unfair methods of competition within the
intent and meaning of Section 5 of an Act of Congress entitled “An Act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914.

Count II

The Federal Trade Commission having reason to believe that
Christmas Club, a corporation, hereinafter called respondent, has
violated and is now violating the provisions of Section 3 of the Act of
Congress entitled “An Act to supplement existing laws against un-
lawful restraints and monopolies, and for other purposes,” approved
October 15, 1914, (the Clayton Act), hereby issues this its complaint
against respondent and states its charges with respect thereto as fol-
lows, to wit:

Paracraru 1. For its charges under this paragraph of this count,
said Commission relies upon the matters and things set out in para-
graph 1 of count 1 of this complaint to the same extent and &8
though the allegations of said paragraph 1 of said count 1 were seb
out in full herein, and said paragraph 1 of said count 1 is incorpo-
rated herein by reference and made a part of the allegations of this
count,

Par. 2. In the course and conduct of its business described in
paragraph 1 of count 1, respondent in the course of commerce be-
tween and among the various States of the United States and the
District of Columbia described in said paragraph of said count, has
made sales and is still making sales and contracts for the sale of
“systems” on the condition, agreement, and understanding that the
purchasers thereof shall not deal in the “systems” of a competitor or
competitors of respondent, the effect of which said sales and contracts
for sale upon such condition, agreement, and understanding may be
is and has been to substantially lessen competition or tend to create 2
monopoly in respondent in commerce between and among the various
States of the United States and in the District of Columbia in
“systems.”

Par. 3. The aforesaid acts of respondent constitute a violation of
the provisions of Section 3 of the hereinabove mentioned Act of Con-
gress entitled “An Act to supplement existing laws against unlawful
restraints and monopolies, and for other purposes, approved
October 15,1914 (the Clayton Act).
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The Federal Trade Commission having reason to believe that
Christmas Club, a corporation, hereinafter called respondent, since
June 19, 1936, has violated and is now violating the provisions of
Section 2 (a) of the Act of Congress entitled “An Act to supplement
®Xisting laws against unlawful restraints and monopélies, and for
Other purposes,” approved October 15, 1914, (the Clayton Act), as
imended by Section 1 of the Act of Congress entitled “An Act to
dmend Section 2 of the Act entitled ‘An Act to supplement existing
aWs against unlawful restraints and monopolies, and for other pur-
Poses,” approved October 15, 1914, as amended (U.S.C,, title 15, sec.
13), and for other purposes,”’ approved June 19, 1936, (the Robinson-

atman Act), hereby issues this its complaint against Respondent
and states jts charges with respect thereto as follows, to wit:

_PARAGRAPH 1. For its charges under this paragraph of this count,
%21d Commission relies upon the matters and things set out in para-
8taph 1 of count 1 of this complaint to the same extent and as
thollgh the allegations of said paragraph 1 of said count 1 were set
out in full herein, and said paragraph 1 of said count 1 is incorpo-
Tated herein by reference and made a part of the allegations of this
Count,

Par, 2. Since June 19, 1936, in the course and conduct of its busi-

less described in paragraph 1 of count 1 hereof, respondent while
®Ngaged in the commerce therein described, in the course of such
““limerce, directly and indirectly has discriminated and is still dis-
“Mminating in price between different purchasers of “systems” of
ke grade and quality, the effect of which said discriminations may
¢ to substantially lessen competition or tend to create a monopoly
' the aforesaid commerce in “systems,” or to injure, destroy, or pre-
Yent competition with respondent.

Pur. 3. The aforesaid acts of respondent constitute a violation of
the provisions of Section 2 (a) of the above mentioned Act of Con-
8ress entitled “An Act to supplement existing laws against unlawful
"Straints and monopolies, and for other purposes,” approved Oc-
tober 15, 1914, (the Clayton.Act), as amended by Section 1 of the

t of Congress entitled “An Act to amend Section 2 of the Act
Snti_ﬂed ‘An Act to supplement existing laws against unlawful re-
*traints and monopolies, and for other purposes,’ approved October
5, 1914, as amended (U.S.C,, title 15, sec. 13), and for other pur-
Poses.” approved June 19, 1936 (the Robinson-Patman Act).
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Reporr, FiNpINGS AS TO THE Facts, AND OrDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade COm,;
mission, to define its powers and duties, and for other purposes
and pursuant to the provisions of an Act of Congress approve
October 15, 1914, entitled “An Act to supplement existing lﬂW,s,
egainst unlawful restraints and monopolies, and for other purposes
the Federal Trade Commission on February 5, 1937, issued, and 08
February 8, 1937, served, its complaint in this proceeding upon ¢
spondent, Christmas Club, a corporation, charging it with the us®
of unfair methods of competition in commerce in violation of the
provisions of said act, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes
and with violating Section 3 of the aforesaid act entitled “An Act
to supplement existing laws against unlawful restraints and monopP”
olies, and for other purposes,” approved October 15, 1914, and with
violating Section 2 (a) of the said Act entitled “An Act to supple’
ment existing laws against unlawful restraints and monopolies, 2%
for other purposes,” as amended by Section 1 of an Act of Congres
approved June 19, 1936, entitled “An Act to amend Section 2 ©
the Act entitled ‘An Act to supplement existing laws against unla’
ful restraints and monopolies, and for other purposes,’ approv®
October 15, 1914, as amended (U. S. C., title 15, sec, 13), and .for
cther purposes.” After the issuance of said complaint and the ﬁhflg
of respondent’s answer, the Commission, by order entered here!™
granted respondent’s motion for permission to withdraw said answer
and to substitute therefor an amended answer, in which responde?
stated that while not conceding that it has violated any law of the
United States, nevertheless for the sole purpose of avoiding the trov lo
and expense incidental to further continuation of this proceediPs’
it desired to waive hearing on the charges set forth in said compla®
and not to contest the proceeding, and solely for the purpose of dis-
posing of this proceeding consented that the Commission mig""
without trial, without the taking of evidence and without any %
ther procedure enter its findings as to the facts, including _SUCh
inferences ag the Commission might draw from the facts admitte
in the said amended answer, and issue and serve upon it an 0r%¢
to cease and desist from the acts admitted in the said amende
answer, and in which said amended answer respondent stated thf‘t
&ll consents and admissions given or made by the respondent therel!
were given and made solely on the conditions and for the purPo
aforesaid and insofar as they constituted admissions were not M2
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A3, nor were they to be taken as, admissions of fact for any other
Purpose or in any other proceeding whatsoever. Thereafter, this
Proceeding regularly came on for final hearing before the Commis-
Slon on the said complaint and said amended answer (briefs and
ral arguments of counsel having been waived), and the Commis-
“lon having duly considered the same and being now fully advised
N the premises, finds that this proceeding is in the interest of the
Public and makes this its findings as to the facts and its conclusions

dra\vn therefrom.
FINDINGS AS TO THE FACTS

Paracrarm 1. The respondent is a corporation organized, existing,
angd doing business under and by virtue of the laws of the State of

®W York, with its principal office and place of business at 341
Madison Avenue, New York City, in said State.

Par. 2. The respondent is now and for more than three years
Jast Past has been engaged, among other things, in the sale of pass-

Ooks, account books, advertising literature, and other paraphernalia
o use by banks and trust companies in the conduct by them of
Chri’Stmas Clubs and other savings systems (which said passbooks,
decount books, advertising literature, and other paraphernalia are
*®einafter referred to as “systems”).

Par. 8. In the course and conduct of its business, the respondent
oW causes to be shipped and for more than three years last past has
“Qused to be shipped such “systems,” when sold by it from Harris-

'g, Pa., to the purchasers thereof, some located in the State of

‘Misylvania and others located in various other States of the

hited States and in the District of Columbia; and there is now

for more than three years last past has been a constant current
*f trage and commerce by the respondent in such “systems” between
ar}d among the various States of the United States and in the Dis-
fict of Columbia.
4R. 4, In the course and conduct of its business, the respondent
is 10w, and for more than three years last past has been, in sub-
:tantial competition with other corporations and with persons, firms,
;m(_l Partnerships engaged in the sale of “systems” for use by b{LI.lkS
N trygt companies and their depositors in the conduct of Christ-
Mas Clubs and other savings systems in commerce between and
fMong the various States of the United States and in the District
olumbjia,
cor 4R 5. In 1936 there were approximately 17,809 banks an_d trust
Upanieg throughout the United States, of which approximately

<C0 Operated Christmas Clubs.
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Par. 6. The respondent now furnishes, and for more than threé
vears last past has furnished, “systems” to more banks and trust
companies, for use by them in the conduct of Christmas Clubs an
other savings systems, than has or does any one of its competitors

Par. 7. The annual revenues of the respondent from furnishing
“systems” to banks and trust companies now exceeds, and for more
than three years last past has exceeded, that of any of its competitors:

Par. 8. While prior to 1934 the respondent represented to banks
or trust companies that it had the sole and exclusive right to the
use of the name or phrase “Christmas Club” and represented that
such name or phrase had been trade-marked by it for use on “sy$
tems,” during the past three years it has not made such representd”
tions except as to the name of a magazine.

Par. 9. In 1910 Merkel Landis conceived the Christmas Club plal
and in 1911 transferred to the Landis Savings Club Company all ©
his rights, title, and interest in the plan. Early in 1912 Mr. H. F.
Rawll acquired from the Landis Savings Club Company the right
to use the plan. Mr. Rawll immediately gave the plan the namé
“Christmas Club” and operated his business under the unincorP®
rated name “Christmas Club” from March 1912, until June 1914, whert
he incorporated his business under the name “Christmas Club,
Corporation,” the respondent herein. The respondent subsequent‘ly
acquired all the assets of the Landis Savings Club Company. While
prior to 1934 the respondent represented that it had the right to the
exclusive use of the name or phrase “Christmas Club,” it has 10" .
established such right in any judicial proceeding. From time 0
time, various persons, firms and corporations, other than the respon®
ent, have been engaged in the business of supplying banks and truS’E
companies with “systems” inscribed with the name “Christmas Club
for use in the operation of Christmas Clubs and from 1929 to 1932,
inclusive, the respondent ncquired the assets of a number thereof f0F
a substantial consideration.

Par. 10. Since March 1927, the respondent has been and now is the
owner of the registered trade-mark “Christmas Club” for use as the
title of a magazine in Class 88 (Reg. No. 225139), but the name oF
phrase “Christmas Club” has not been so registered by it as a trad®”
mark for “systems.” The aforesaid representations made prior
1934, that the respondent had the sole and exclusive right to the uS®
of the name or phrase “Christmas Club” without having register®
it or having established it in a court of competent jurisdiction, &0™
that such name or phrase had been trade-marked by it for use °"
“systems” without having registered it or having established it in %
by a court of competent jurisdiction for use on “systems” has ha
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the capacity and tendency to mislead certain banks and trust com-
Panies purchasing such “systems” from the respondent into believing
that such representations were true and to purchase “systems” from
Tespondent in such erroneous beliefs.

Par. 11, Certain forms of contracts entered into by the respondent
Prior to the issuance of the complaint herein contained the statement
that “systems” would be shipped “f. o. b. its factories.” However,
approximately 95% of the “systems” furnished to banks and trust
tompanies by the respondent are manufactured for its order by
Manufacturing and printing concerns in which the respondent has
Do financial or other interest and approximately 5% of such “systems”
are printed by affiliated corporations, the stock of which is owned by
8 corporation which also owns a part of the stock of the respondent.
All “systems” furnished by the respondent are manufactured and
Printed for it under its directions and instructions. Said statement
Contained in such forms of contracts that “systems” would be shipped
by the respondent “f. o. b. its factories” has had the capacity and
f‘endency' to mislead certain banks and trust companies purchasing
_Systems” from the respondent into believing that the respondent
lself manufactured and printed its own “systems” and to induce
them o purchase “systems” from the respondent in such erroneous
belief, :

Par. 12, At various times the respondent has represented, without
®xplanation of the sense in which the term “promoting” is used, that
It has spent over a period of time more than $3,500,000 in promoting
the Christmas Club name and idea among the banks and people of
the United States, such figure representing an arbitrary fraction of
the total selling expenses, other than cost of goods sold, and executive
Selling expenses, over a period of years, of the respondent and certain
Other companies the assets of which have been acquired by the
Tespondent. Such representation without explanation of the sense in
Which the word “promotion” has been used has not informed banks
and trust companies as to the sense in which respondent has used
he word “promotion” and has induced them to purchase “systems”
‘f‘rom respondent without knowing the sense in which the word
Promotion” was used.

Par. 13, By the representations hereinbefore described, trade has
_°en diverted to respondent from its competitors and substantial
jury has been done by respondent to substantial competition in
Interstate commerce. .

PAar, 14. Prior to the issuance of the complaint herein, the respond-
Nt contracted to furnish “systems” to banks and trust companies
Under forms of contracts, many of which were for a term of seven
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years and provided that the bank or trust company should purchase
“systems” from the respondent exclusively.

Paz. 15. Certain banks and trust companies having such contracts
with the respondent have not, by reason thereof, purchased “systems”
from competitors of the respondent, and the effect of such contracts
has been and is to substantially lessen competition or tend to create 2
monopoly in the respondent.

Par. 16. Since June 19, 1936, and prior to the issuance of the com-
plaint herein, the respondent entered into and is carrying out con-
tracts with banks and trust companies providing that the respondent
would furnish “systems” of like grade and quality to each bank or
trust company and would accept in payment therefor a percentage of
the deposits made in the Christmas Club of the bank or trust com-
pany. All of such contracts did not provide for payments on the
same percentage basis. However, under the terms of such contracts
the bank or trust company was privileged to requisition unlimited
quantities of “systems” from the respondent regardless of the rate of
percentage paid by the bank or trust company or regardless of the
total deposits in its Christmas Club.

Par. 17. Under such contracts the respondent has, in the course of
interstate commerce, discriminated and is still discriminating in price
between different purchasers of “systems” of like grade and qualitys
the effect of which discriminations has been and is to substantially
lessen competition or tend to create a monopoly in interstate
commerce in “systems.”

CONCLUSIONS

1. The aforesaid acts and practices of the respondent Christmas
Club, a corporation, as described in paragraphs 8, 9, 10, 11, 12, and 13
of the foregoing findings, considered in connection with the facts
set forth in paragraphs 1, 2, 3, 4, 5, 6, and 7 thereof, are to the preju-
dice of the public and of respondent’s competitors, and constitute
unfair methods of competition in commerce, within the intent an
meaning of Section 5 of an Act of Congress approved September 26s
1914, entitled “An Act to create a Federal Trade Commission, to de-
fine its powers and duties, and for other purposes.”

2. The aforesaid acts and practices of the respondent Christmas
Club, a corporation, as described in paragraphs 14 and 15 of the fore-
going findings, considered in connection with the facts set forth 11
paragraphs 1, 2, 3, 4, 5, 6, and 7 of the foregoing findings, con-
stitute a violation of the provisions of Section 3 of an Act of Con-
gress entitled “An Act to supplement existing laws against unlavw-
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ful restraints and monopolies, and for other purposes,” approved Oc-
tober 15, 1914,

3. The aforesaid acts and practices of the respondent Christmas
Club, a corporation, as described in paragraphs 16 and 17 of the fore-
going findings, considered in connection with the facts set forth in
Paragraphs 1, 2, 3, 4, 5, 6, and 7 thereof, constitute a violation of
the provisions of Section 2 (a) of an Act of Congress entitled “An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes,” approved October 15, 1914, as
Amended by Section 1 of an Act of Congress entitled “An Act to
almend Section 2 of the Act entitled ‘An Act to supplement existing
laws against unlawful restraints and monopolies, and for other pur-
Poses,” approved October 15, 1914, as amended (U. S. C., Title 15,
Sec. 18), and for other purposes,” approved June 19, 1936,

ORDER TO CEASE AND DESIST

This matter coming on to be heard by the Commission on the com-
Plaint filed herein on F ebruary 5, 1937, and the amended answer of
tbe respondent filed herein on September 28, 1937, and the Commis-
Slon having made its findings as to the facts and conclusions of law;
(1) that the respondent has violated the provisions of an Act of
Congress approved September 26, 1914, entitled “An Act to create a
Federal Trade Commission, to define its powers and duties, and for
Other purposes”; (2) that said respondent has violated the provisions
of Section 3 of an Act of Congress approved October 15, 1914, en-
titled “An Act to supplement existing laws against unlawful re-
Straints and monopolies, and for other purposes”; (3) that said re-
Spondent has violated the provisions of Section 2 (a) of the said Act
of Congress approved October 15, 1914, entitled “An Act to supple-
Ment existing laws against unlawful restraints and monopolies, and
for other purposes,” as amended by Section 1 of an Act of Congress
entitled “An Act to amend Section 2 of the Act entitled ‘An Act to
Supplement existing laws against unlawful restraints and monopolies,
and for other purposes’ approved October 15, 1914, as amended (U. S.
C. Title 15, Sec. 13), and for other purposes,” approved June 19, 1936.
.. 1t is ordered, That respondent Christmas Club, a corporation, and
1ts successors, officers, agents, servants, and employees, forthwith cease
nd desist in connection with the business of selling or offering for
Sale “systems” (as that term is defined in the aforesaid findings as to
the facts) in interstate commerce and in the District of Columbia,
fom doing and performing any of the following acts and things:

L. Representing that it has the right to the sole and exclusive use
of the name or phrase “Christmas Club” for “systems”; and repre-
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senting that the name or phrase “Christmas Club” has been trade-
marked by the respondent for use on “systems”: Provided, however,
That nothing contained in this order shall prohibit the respondent
from exercising its lawful right to prevent other corporations, per-
sons, firms or partnerships from unlawfully using the name or
phrase “Christmas Club” or from unlawfully using as a trade-mark,
the name or phrase “Christmas Club”;

2. Representing through advertisements, circulars, correspondence;
stationery, or in any manner whatsoever, that it is the manufacturer
and printer of “systems,” unless and until it actually owns and op-
crates, or directly and absolutely controls, a printing establishment
wherein are printed any and all “systems” by it sold or offered for
sale;

3. Representing that it has spent over a period of time more than
$3,500,000, or any other sum, in promoting the Christmas Club name
and idea among the banks and trust companies and the people of the
United States, without accurately explaining the manner in which
such sum has been computed ;

4. Entering into contracts for the sale of “systems” or continuing
to make sales of “systems” on the condition, agreement and under-
standing that the purchaser thereof shall not purchase or deal in the
“systems” of a competitor or competitors of the respondent : Provideds
however, That nothing contained in this order shall prohibit the re-
spondent from entering into contracts whereby it agrees to furnish
purchasers with such “systems” as they may requisition from the re-
spondent if such purchasers are free to purchase “systems” from com-
petitors of the respondent;

5. Unlawfully discriminating in price as found in paragraphs 16
and 17 of the aforesaid findings as to the facts, and conclusions.

Nothing contained in this order shall be construed to prevent the
respondent from continuing to deal with banks or trust companies
so long as such dealings shall not violate the provisions of this order-

1t is hereby further ordered, That the said respondent shall Withi_ﬂ
90 days from the date of service upon it of this order, file with this
Commission a report in writing, setting forth in detail the manner
and form in which it shall have complied with this order.
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Ix TaHE MATTER OF

DAVIS PAINT COMPANY, INC,, ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THL ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2737. Complaint, Mar. 5, 1936—Decision, Oct. 1, 1937

Where two corporations engaged In sale to purchasing public of paint, varnish,
enamel, and allied products made by third concern, owner of their eapital
Btock, and likewise engaged, along with the president thereof and said con-
cern’s principal stockholder and founder, in sale to purchasing public,
directly or indirectly, through wholesale and retall dealers and through
agents—

(@) Made use of words, in advertising and soliciting the sale of the products
so0ld by them, “Direct from factory to you,” or of words of like and similar
import, notwithstanding fact they did not, themselves, as above set forth,
manufacture products thus offered and sold by them; and

here gaid manufacturing concern, In course and conduct of its business, and
to Induce customers and prospective customers to purchase its products—

(¥) Represented, through guarantees, that claims by customers for refunds
or adjustments would be allowed, through such statements in its adver-
tisements and advertising matter, and on the labels attached to the con-
tainers of its products, as “GUARANTEE * * * Double-Barreled
Money-Back GUARANTEE,” If, for any reason, Davis’ Ever-Bright Guaran-
tecd Paint does not come up to your expectations after applying a portion of
it, you may return the remainder and we will refund all you have paid
for your entire order,” along with offer, after all the paint bad been
applied according to directions and had failed to give “the service you
have a right to expect of any paiut, regardless of price,” to replace same
free of charge, paying all shipping charges and for applications “ON YOUR
BUILDINGS. Or, if you prefer, we will REFUND YOUR MONEY IN
FULL,” facts belng such claims were not in fact thus allowed, through
conceded exaction of questionnaire compliance, subjection of customers to
considerable correspondence and, in some cases, refusal to accede to cus-
tomers’' claims;

(c) Caused to appear on its price lists, circulated widely among its agents
and dealers, customers and prospective customers, depiction of “Three
Large Factory Buildings,” together with statement that such “up-to-date
modern paint and varnish factories” were located at Kansas City, Cleve-
land, and Berkeley, Calif., facts being said manufacturing concern never
actually owned entire paint factory in said last-named city, though stock
therein was assertedly owned by its founder, president, principal stock-
holder, and then vice-president; and

WhE!‘e an agent of a corporation, then dormant and thereafter dissolved, but
capital stock of which was owned by said manufacturing concern—

4) Represented, through letters mailed to customers and prospective cus-
tomers, that paints of sald various companies and individual could be
DPurchased for prices substantially lower than the regular or current prices,
and that said paints ordinarily sold for prices substantially higher than



