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IN THE MATTER OF

JACOB STEIN, TRADING AS CLIMAX RUBBER COMPANY

COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEG;ED
VIOLATION OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 191

Docket 2803. Complaint, Feb. 20, 1935—Decision, Apr. 13, 1938°

Where an individual engaged In offer and =ale of certain rubber, sanitary ﬂ"‘?
waterproof speclalties, including infant bibs, baby pants, and crib sheet8?
in describing same in certain advertisements, pamphlets, and booklets—

(a) Represented that they were antiseptic and actually killed bacterid
germs, facts being that while they did have antiseptic properties
combatted growth of germs and bacteria which came in direct contact
them under normal conditlons of use, and had power to inhibit to 8 1AT€°
extent growth and activity of bacteria brought in such contact, and t0 it}
many such germs and bacteria, they did not actually thus kill all germs
and bacteria ; .
Represented that said products were antiacid and neutralized persph'“t,lon
and other body wastes and completely deodorized all odors, facts beins
that while they had property of neutralizing, to a substantial extent, odo
of such wastes when brought in close contact with them under normal CO”:
ditions of use and had deodorant properties in combatting ohnoxious odors
developing from fermentation or putrification of such wastes when broug

in such contact as aforesaid, they were not completely effective so 89

deodorize and neutralize all such odors; ’ .

With tendency and capacity to mislead and deceive purchasing publi¢ int0
erroneous and mistaken Dbeliefs that said products actually killed all ge“?]s
and bacteria and were completely effective in neutralizing odors as af‘u?-
said, and would completely deodorize all such odors, irrespective of thelf
origin or character, and into purchase of substantlal quantities of sl
products in and on account of such erroneous and mistaken bellefs, induces
as aforesaid, and with result of furnishing to dealers in its said PrOd“cte
means and instrumentality whereby they might misrepresent true natur
and character of same and extent to which they were effective in US& an
increase sale thereof to purchasing public thereby, and with tendency a“fe
capacity unfairly to divert trade to him from competitors who do not muk
use of any such misleading statements and representations with respect ™
nature and effectiveness in use of their respective competitive prod“ct" e'

Held, That such acts and practices were to the prejudice and injury of
public and competitors and constituted unfair methods of competition:

an
a
with

(b

~

Before Mr. William C. Reeves, trial examiner.
Mr. Edw. W. Thomerson for the Commission,
Mr. Nathaniel Phillips, of New York City, for respondent.

1 See, for original findings and order, 22 F. T. C, 24.
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COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 96, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that Climax

ubber Company, a corporation, hereinafter referred to as respond-
€nt, has been and is using unfair methods of competition in com-
Merce, ag “commerce” is defined in said Act of Congress, and in
Violation of the Act of Congress approved June 16, 1933, known as
the “National Industrial Recovery Act,” and it appearing to said

Ommission that a proceeding by it in respect thereof would be in
Phe Public interest, hereby issues its complaint stating its charges
0 that respect as follows:

Count 132

Paracrarpm 1. Respondent is a corporation organized, existing and
doing business as such, with its office and principal place of business
In the city of Brooklyn in the State of New York. Respondent has
¢en and is engaged in offering for sale and selling to dealers therein
and to other persons located at various places in the several States
of the United States certain sanitary and waterproof specialties,
‘cluding infant bibs, baby pants, and crib sheets. Respondent, when
Sald products are sold, causes the same to be transported from its
Said place of business in the city of Brooklyn, N. Y., to purchasers

ereof in other States of the United States and in the District
of COIumbia, at their respective places of business, and there
'S 10w and has been for more than 1 year Jast past a course of trade
and commerce by the said respondent in such products between and
ihong the States of the United States and in the District of Co-
!u'}lbia- In the course and conduct of its said business, respondent
IS In competition with other persons, firms, associations, or corpora-
Uous who are likewise engaged in offering for sale and selling the
Same, like, or competitive products in commerce between and among

the Several States of the United States and within the District of
olumbig,
\

vl:l:f&““t IT of the complaint, charging the methods, acts, and practices alleged as in
an fOn of the standards of fair competition of the Sanitary and Waterproof Specialties
slmhuiacturlng Industry, and particularly in violation of Article VI, Sec. 3, of the Code for
as uu;’du‘!tl‘% and as in violation of Sec. 3 of the National Industrial Recovery Act, and
ed air methods of competition in commerce within the meaning and intent of the
etal Trade Commission Act, as amended, was dismissed in the original order to cease

a
?"; giesmt under Count I, in 22 F. T. C. 24, at 32, and is accordingly not republished at
e,
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Par. 2. Respondent, in the course and conduct of its said business
as described in paragraph 1 hereof, and in connecfion with and aid
of so offering for sale and selling its said products, and as an induce-
ment to the purchase thereof, advertises said products above specifi-
cally mentioned upon labels thereon, in printed advertisements ﬂr}d
otherwise as being made of rubber that has antiseptic and antia(.lld
properties and powers, which actually kill bacteria and neutralize
perspiration and other body wastes, completely deodorizing all odors-
In truth and in fact, said rubber and said articles made therefrom
do not have antiseptic and antiacid properties and powers which
actually kill bacteria and neutralize perspiration and other body
wastes, completely deodorizing all odors. Said rubber and sal
articles made therefrom do not have any antiseptic or antiacl
qualities of value, nor have they qualities and powers to neutraliz®
acid perspiration.

Par. 3. The use by respondent of said method and the false and
misleading statements and representations so made by respondent
have the tendency and capacity to mislead and deceive the purchas-
ing public into the erroneous belief that said statements and repre
sentations are true, and to induce the public in and because of such
erroneous belief to purchase respondent’s said products. Said false
and misleading representations so made by respondent furnish t¢
dealers in respondent’s said products the means of misleading aP
deceiving the purchasing public into the erroneous belief that sal
statements are true, and to induce the public in and because of such
erroneous belief to purchase respondent’s said products. Said false
and misleading representations so made by respondent have the
tendency and capacity to divert trade from the aforesaid competitors
of respondent to the respondent and to dealers in respondent’s sat
products.

Par. 4. The above alleged acts and practices of respondent are all
to the prejudice of the public and of respondent’s competitors, 81
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitle
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,” approved September 20, 1914.

Rerort, Mopiriep IFINpings as 1o THE Facrs, ANp OrDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com”
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission on February 20, 1935, issued and serve
its complaint in this proceeding upon respondent Jacob Stein, 8%
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individual trading under the name and style of Climax Rubber Com-
bany, charging him with the use of unfair methods of competition
In commerce in violation of the provisions of said act. Thereafter,
th_e Droceeding regularly came on for final hearing before the Com-
Mission on said complaint, the answer thereto, testimony and other
€vidence, briefs and oral argument of counsel in support of the com-
Plaint anq in opposition thereto, and the Commission, on January 16,
193, having duly considered the matter, found that the proceeding
Was In the interest of the public and made its findings as to the facts
and its conclusion therefrom and issued its order to cease and desist.
ubsequently, the Commission reopened the case and testimony and
other evidence in support of the complaint were introduced by Ed-
Ward W. Thomerson, attorney for the Commission, and in opposition
th‘?reto by Nathaniel P. Phillips, attorney for the respondent, before
l!liam C. Reeves, an examiner of the Commission theretofore duly
desipnated by it, and a stipulation as to the facts, in addition to all
he testimony and other evidence already received in the entire pro-
Ceeding, was entered into subject to the approval of the Commission
and said testimony and other evidence were duly recorded and filed
' the office of the Commission and said stipulation was approved
by the Commission. Thereafter, the proceeding regularly came on
or final consideration by the Commission on said complaint, answer
the.reto, all the testimony and other evidence and the aforesaid stipu-
atlon as to the facts, and the Commission having duly considered
1€ record finds that the proceeding is in the interest of the public
And makes this its modified findings as to the facts and conclusion
Tawn therefrom :

MODIFIED FINDINGS AS TO THE FACTS

. PARAGRAPH 1. Respondent is an individual trading under the name
0d style of Climax Rubber Company, with his office and principal
Place of business in the city of Brooklyn, in the State of New York.
Spondent has been, and is, engaged in offering for sale and selling
O dealers therein and to other persons located at various places in
W:t :eVeral Stat.t?s qf thg Unit..ed states ce?tain rubber sanitary and
SheetrsprOOf specialties, mclud_mg infant bibs, baby pants, and crib
to bet. Respondent, wh.en s.ald products are sqld, causes the same
lyn Nl‘ﬂ{rlsported from his said pl'ace of business in the mty.of Brook-
an d, in.th » to purchasers ther(-aof in other States. of the United States
and e District of Columbia, at their respective places of business,
of try Q{are 1s now and has been for_more than 1 year last past a course
twe e and commerce by the said respondent in such products be-
°h and among the States of the United States and in the District
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of Columbia. In the course and conduct of his said business, T
spondent is in competition with other persons, firms, associations, &1
corporations who are likewise engaged in offering for sale and selling
the same, like, or competitive products in commerce between an
among the several States of the United States and within the District
of Columbia.,

Par. 2. In the course and conduct of his business as described
herein, and for the purpose of promoting and inducing the sale an
distribution of his aforesaid various rubber sanitary and Waterproof
specialties, the respondent has made use of certain advertising pam-
phlets and booklets wherein are used statements and representations
purporting to be descriptive of said products and their effectiveness
in use. In said pamphlets and booklets the respondent has state
and represented that said products are antiseptic and antiacid, an
that they actually kill bacteria and germs, neutralize perspiratiot
and other body wastes, and completely deodorize all odors. Such
statements not only serve as representations that said products ar®
antiseptic and antiacid and will kill bacteria and germs; that sal
products neutralize perspiration and other body wastes; and that
said products completely deodorize all odors; but they have the
capacity and tendency to confuse members of the purchasing publi
as to the extent to which said products are in fact antiseptic 1?
character, the extent to which said products kill bacteria and germs
and the extent to which said products neutralize the odor from per
spiration and other body wastes. Such purchasers may, on account ©
said tendency and capacity, be led to erroneously and mistakenly
believe that said products actually kill all germs and bacteria a0
are completely effective in neutralizing the odors of perspiratlo?s
urine, and other body wastes, and will completely deodorize all 0dors
irrespective of origin or character. )

Par. 3. In truth and in fact, said products do have antisepti®
properties and do combat the growth of germs and bacteria W}_l“’h
come in direct contact with said products under normal condition®
of use. Said products do have the power to inhibit, to a 1arg®
extent, the growth and activity of bacteria brought in direct contact
with them and to kill many such germs and bacteria. Said pro¢
ucts do not, however, actually kill all germs and bacteria coming
in direct contact with them. Said products are not completely ef?ec-
tive so as to deodorize or neutralize all odors of perspiration, urinés
or other body wastes. Said products do have the property of net
tralizing to a substantial extent the odor of perspiration, urine, 8
other body wastes when such wastes are brought in close contact
with said products under normal conditions of use. While su¢
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Products do not completely deodorize all odors, they do have deodor-
3% properties in that said products combat the obnoxious odox_'s

eveloping from the fermentation or putrification of urine, perspi-
Tation, ang other wastes when said wastes are brought in close con-
¢t with said products under normal conditions of use.

AR. 4. The use by the respondent of said misleading statements
an-d Tepresentations as to the nature, character, and effectiveness af
$ald products in use, has the tendency and capacity to mislead and
Ueceive the purchasing public into the erroneous and mistaken be-
tefs that said products actually kill all germs and bacteria and are
cOmpletely effective in neutralizing the odors of perspiration, urine,
and other body wastes, and will completely deodorize all odors irre-
*Pective of origin or character, and into the purchase of substantial
Quantities of respondent’s products in and on account of said erro-
1eous and mistaken beliefs induced as aforesaid. Said misleading
Statementg and representations made by the respondent also furnish
to dealerg in respondent’s products a means and instrumentality
Whel‘eby said dealers may misrepresent the true nature and charac-
°F of said products and the extent to which they are effective in
15¢ and to increase the sales of respondent’s products to the purchas-
g public on account of such misrepresentations. The aforesaid
Tepresentations so made by the respondent have the tendency and
“Apacity to unfairly divert trade to the respondent and to dealers in

IS products from respondent’s competitors who do not make use of
Ay mis}eading statements and representations with respect to the
Jatre and effectiveness in use of their respective competitive
Produyets,

CONCLUSION

T}}e aforesaid acts and practices of the respondent, Jacob Stein,
tl\adl_ng as Climax Rubber Company, are to the prejudice of the
Public ang of respondent’s competitors, and constitute unfair meth-
26s of competition in commerce, within the intent and meaning of

tion 5 of an Act of Congress, approved September 26, 1914,
htitled “An Act to create a Federal Trade Commission, to define
1ts powers and duties, and for other purposes.”

MODIFIED ORDER TO CEASE AND DESIST

w ﬁerea.g,

The Commission heard this proceeding upon the record
and upon b

and riefs and oral argument of counsel for the (;ommis.sion
as(t for the respondent and on January 16, 1936 made its ﬁpdmgs
the o the. f.acts and its conclusion that said respondent had violated

Provisions of an Act of Congress approved September 26, 1914,
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entitled “An Act to create a Federal Trade Commission, to defin®
its powers and duties, and for other purposes,” and issued its ordef
to cease and desist based thereon; and

W hereas, The Commission on February 12, 1936 reopened the cas?
for the purpose of receiving further testimony and other evidence
and

Whereas, Such testimony and other evidence were introduced by
Nathaniel Phillips, attorney for the respondent, and Edward W
Thomerson, attorney for the Commission, before William C. Reeves
an examiner of the Commission theretofore duly designated by 1t}
and

Whereas, A stipulation as to certain facts was entered into De’
tween W. T. Kelley, Chief Counsel of the Commission, and t.he
respondent, which stipulation has been approved by the Comm*
sion; and

W hereas, The Commission has on this date modified its said ﬁnfi'
ings as to the facts and has duly considered the entire record heret
and being now fully advised in the premises;

It 43 ordered, That the order to cease and desist issued on Jam
uary 16, 1936 be, and the same is hereby, modified so as to read as
follows: '

It is ordered, That the respondent, Jacob Stein, trading and doing
business under the name of Climax Rubber Company, or under a7
other name, his agents, representatives, servants, and employees;
connection with the sale and distribution of rubber sanitary a"
waterproof specialties, including infant’s bibs, baby pants, and ¢
sheets, in interstate commerce or in the District of Columbia, do cea%
and desist from representing, directly or indirectly:

1. That said products actually kill all germs and bacteria, P*"’
vided, however, that the respondent is not hereby prohibited from
representing that said products have antiseptic properties and o™
bat the growth of germs and bacteria; 1

2. That said products are completely effective in neutralizing ?
odors of perspiration, urine, and other body wastes, or that 5%
products completely deodorize all odors, provided the respondent 8
not hereby prohibited from representing that said products comPf’
obnoxious odors developing from the fermentation or putrificatio”
of urine, perspiration, or other body wastes.

It is further ordered, That the respondent shall, within 30 _dﬂy 5
after the service upon him of this order file with the Commission
report in writing setting forth in detail the manner and form w
which he has complied with this order.
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In tHE MATTER OF

MARCELLE CANDIES, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2913. Complaint, Aug. 29, 1936—Decision, Apr. 13, 1933

Where a corporation engaged in manufacture and sale of “draw” or ‘“deal”
Candy, including assortments composed of number of half-pound trays,
number of one-pound boxes; and punchboard or push card with punches
Or pushes divided into sections, through use of which boards or cards
saiq candy was sold to ultimate consumer-purchaser under scheme by which,
In accordance with explanatory statement thereon displayed, purchaser of
One of 5-cent chances received, or failed to receive, one of said trays, in
accordance with chance selection, or failure to select, one of various desig-
Dated, concealed numbers, as announced on card or board, and received,
by bunching or pushing last number in section, one of pound boxes, and
thus Secured, by lot or chance and in event of correct selection for tray,
Merchandise exceeding 5-cent cost of chance—
said assortments and cards or boards to wholesale dealers and jobbers,
50 assembled and packed that they could be and were used and displayed
by Dumerous retail dealer buyers, for distribution to purchasing public
by lot or chance, without alteration or rearrangement, and with knowledge
that majority of said assortments, as thus packaged by it, were to be, and
:‘i)(l)l]ld be, thus resold to public by lot or chance by said retail dealers, In
dealat-mn of public policy; in competition with other manufacturers and
and €rs, many of whom r(:gard such sale and distribution as morally bad
disinas eéncouraging gambling and injurious to candy indusiry as merchan-
reqsog chance or lottery instead of candy, and some of whom refuse, for
b *1 NS set forth, to sell candy so packed that it can be resold to public
Wi i ot or chance;
of ei?’f O_f supplying to and placing in the hands of retail merchants means
st ?‘(;itmg" the “]aws of the several States in sale and distribution of
Coﬁsum raw” or “deal” assortments of candy, preferentially purchased by
which ?rs beca‘u"se of gambling feature connected with sale thereof, and
ing El- ::l broviding means or opportunity of obtaining a prize or becom-
childrey nmmer t{y. lot or (~har.10e, teach and encourage gambling among
of Such, comprising substant.lal number of purchasers and consumers
fOllowedczndy' and sale of Wh.lCh in same market with “straight” goods is
feature . Y marked fieqrease in sales.ot latter, due to gnmbling or lottery
such I‘efut;fmected w1‘th other, and with effect of unfairly diverting from
to it ang H;i lcompetltors‘, ?hereby put to competitive disadvantage, trade
of such cao : ers using similar methods, by reason of retailers’ purchase
n “deal met;:i,g .from it and such others as more salable under “draw” or
elg. m :
I’mrtﬂitai‘;d;o“ts and practices were to the prejudice and injury of the
mpetitors and constituted unfair methods of competition.

Betg, .
[erfo;e Mr, Miles J. Furnas, trial examiner,
» £ C. Kolinski and M. Ilenry C. Lank for the Commission.

Solq



