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Syllabus

In tHE MATTER OF

MARCELLE CANDIES, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2913. Complaint, Aug. 29, 1936—Decision, Apr. 13, 1933

Where a corporation engaged in manufacture and sale of “draw” or ‘“deal”
Candy, including assortments composed of number of half-pound trays,
number of one-pound boxes; and punchboard or push card with punches
Or pushes divided into sections, through use of which boards or cards
saiq candy was sold to ultimate consumer-purchaser under scheme by which,
In accordance with explanatory statement thereon displayed, purchaser of
One of 5-cent chances received, or failed to receive, one of said trays, in
accordance with chance selection, or failure to select, one of various desig-
Dated, concealed numbers, as announced on card or board, and received,
by bunching or pushing last number in section, one of pound boxes, and
thus Secured, by lot or chance and in event of correct selection for tray,
Merchandise exceeding 5-cent cost of chance—
said assortments and cards or boards to wholesale dealers and jobbers,
50 assembled and packed that they could be and were used and displayed
by Dumerous retail dealer buyers, for distribution to purchasing public
by lot or chance, without alteration or rearrangement, and with knowledge
that majority of said assortments, as thus packaged by it, were to be, and
:‘i)(l)l]ld be, thus resold to public by lot or chance by said retail dealers, In
dealat-mn of public policy; in competition with other manufacturers and
and €rs, many of whom r(:gard such sale and distribution as morally bad
disinas eéncouraging gambling and injurious to candy indusiry as merchan-
reqsog chance or lottery instead of candy, and some of whom refuse, for
b *1 NS set forth, to sell candy so packed that it can be resold to public
Wi i ot or chance;
of ei?’f O_f supplying to and placing in the hands of retail merchants means
st ?‘(;itmg" the “]aws of the several States in sale and distribution of
Coﬁsum raw” or “deal” assortments of candy, preferentially purchased by
which ?rs beca‘u"se of gambling feature connected with sale thereof, and
ing El- ::l broviding means or opportunity of obtaining a prize or becom-
childrey nmmer t{y. lot or (~har.10e, teach and encourage gambling among
of Such, comprising substant.lal number of purchasers and consumers
fOllowedczndy' and sale of Wh.lCh in same market with “straight” goods is
feature . Y marked fieqrease in sales.ot latter, due to gnmbling or lottery
such I‘efut;fmected w1‘th other, and with effect of unfairly diverting from
to it ang H;i lcompetltors‘, ?hereby put to competitive disadvantage, trade
of such cao : ers using similar methods, by reason of retailers’ purchase
n “deal met;:i,g .from it and such others as more salable under “draw” or
elg. m :
I’mrtﬂitai‘;d;o“ts and practices were to the prejudice and injury of the
mpetitors and constituted unfair methods of competition.

Betg, .
[erfo;e Mr, Miles J. Furnas, trial examiner,
» £ C. Kolinski and M. Ilenry C. Lank for the Commission.

Solq
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Mr. Ernest P. Rogers of Hirsch & Smith, of Atlanta, Ga., fo
respondent.

COMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Mareelle
Candies, Inc., a corporation, hereinafter referred to as respondents
has been and is using unfair methods of competition in commerce, 25
“commerce” is defined in said act of Congress, and it appearing
said Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrarr 1. The respondent, Marcelle Candies, Inc., is a corpor®”
tion organized and operating under the laws of the State of Georg!®
with its principal office and place of business located at 223 Peachtr®®
Street, N. W. Atlanta, Ga. The respondent is now and for more
than 1 year last past has been engaged in the manufacture of candies
and in the sale and distribution thereof to wholesale dealers, jobDer
and retail dealers, Jocated at points in the various States of the
United States, and causes and has caused its said products, when 50
sold, to be transported from its principal place of business in the
city of Atlanta, Ga., to purchasers thereof in other States of t"'e
United States at their respective places of business; and there is 10"
and has been for more than 1 year last past, a course of trade 2%
commerce by said respondent in such: candies between and among the
States of the United States. In the course and conduct of said bus¥”
ness, respondent is in competition with other corporations and with
partnerships and individuals engaged in the manufacture of cand!€s
and in the sale and distribution thereof in commerce between 2"
among the various States of the United States. .

Par. 2. In the course and conduct of its business as described %
paragraph 1 hereof, respondent sells and has sold to wholesale an
retail dealers assortments of candies so packed and assembled 25 °
involve the use of a lottery scheme when sold and distributed to the
ultimate consumers thereof. o od

(@) Several of the said assortments manufactured and distribte
by respondents are composed of a number of half-pound trays 0
candy and a number of 1 pound boxes of candy, together wlthle
device commonly called a “punchboard” or “push card” with ¢
punches or pushes divided into sections. The said boxes of caﬂl ]
are distributed to the consuming public by means of said “punc
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boarg” op “push card” in the following manner: Sales are 5 cents
EaCh, and when a punch or push is made from said “punchboard” or
Push card” a number is disclosed. The numbers begin with one
and continue to the number of punches or pushes there are on the
%ard or card but the numbers are not arranged in numerical se-
Quence. The board or card bears a statement or statements inform-
Mg purchasers and prospective purchasers as to which numbers
Teceive the half-pound trays of candy and a statement or statements
Mforming purchasers and prospective purchasers that the last punch
OF push in each section receives one of the one pound boxes of candy.
Purchaser who does not qualify by obtaining one of the numbers
Calling for one of the half-pound trays of candy or by punching or
Pushing the last number in a section receives nothing for his money
Other than the privilege of punching or pushing a number from the
%ard or card. The trays and boxes of candy are worth more than
5 cents each and a purchaser who obtains one of the numbers calling
°T a tray or box of candy receives the same for the price of 5 cents.
® numbers on said board or card are eflectively concealed from
Purchasers and prospective purchasers until a selection has been
Made and the particular punch or push separated from the board or
(C;.Ird'. The trays and boxes of candy in said assortment are thus
0;t(i‘lbuted to purchasers of punches or pushes from said board or
wholly by lot or chance.
its 4R. 3. The wholesale d'ealers and jobbers, to \\'?10m respondent sel'ls
retafv_ll'ssortments, resell salc'l assortments to retail dealers, and_smd
o 1 dea.lers, and the retail dealers to whom respondent sells direct,
inI)Ose sgld assortments for sale and sell said candy to the purchas-
€ public in accordance with the aforesaid sales plan. Respondent
US supplies to and places in the hands of others the means of con-
S;“;tmg lotteri'es in the sale of its prqduct in accordance with t.he
andstplan herem_above. set forth, and said sales plan has the capacity
saig erfdency pf inducing purchasers thereof to purchase responden't’s
con Product in preference to candy offered for sale and sold by its
Petitors.
man‘;& 4. The sale of §aid candy to the purchasing public in the
Chancert above alleged involves a game of chance or the sale of a
Thee 0 procure a tray or box .of candy. '
 sal use by respondent of said method in the sale of candy, and
a3 me (})lf cal.ldy by an(_i through the use t.hereof and by the aid of
Crimin elt od, is a practice of the sort which the common .law and
i Conta statutes have .Iong deem'ed contrary to public policy; and
nitedrasry to an established public policy of the Government of the
: tates. The use by respondent of said method has the dan-
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gerous tendency unduly to hinder competition or create monopoly
this, to wit: that the use thereof has the tendency and capacity t0
exclude from the branch of the candy trade involved in this pro-
ceeding competitors who da not adopt and use the same method oF
an equivalent or similar method involving the same or an equivalent
or similar element of chance or lottery scheme. )

Many persons, firms, and corporations who make and sell candy
competition with the respondent, as above alleged, are unwilling %
offer for sale or sell candy so packed and assembled as above allegefi’
or otherwise arranged and packed for sale to the purchasing publ}c
so as to involve a game of chance, and such competitors refrai”
therefrom.

Par. 5. Many dealers in and ultimate purchasers of candy &1°
attracted by respondent’s said method and manner of packing sa!
candy, and by the element of chance involved in the sale thereo
in the manner above described, and are thereby induced to purchas®
said candy so packed and sold by respondent, in preference to car
offered for sale and sold by said competitors 6f respondent who do
not use the same or equivalent methods. The use of said method bY
respondent has, the tendency and capacity, because of said game ©
chance, to divert to respondent trade and custom from its said com”
petitors who do not use the same or an equivalent method; to exclud®
from said candy trade all competitors who are unwilling to and who
do not use the same or an equivalent method because the saine 15
unlawful; to lessen competition in said candy trade, and to tend t(f
create a monopoly of said candy trade in respondent and such other
distributors of candy as use the same or an equivalent method, &7
to deprive the purchasing public of the benefit of free competitio”
in said candy trade, The use of said method by the respondent has
the tendency and capacity to eliminate from said candy trade 2
actual competitors, and to exclude therefrom all potential competitors
who do not adopt and use said method or an equivalent method.

Par. 6. Many of said competitors of respondent are unwilling to
adopt and use said method or any method involving a game of chanc®
or the sale of a chance to win something by chance or any other
method that is contrary to public policy.

Par. 7. The aforementioned method, acts, and practices of the 1"3‘
spondent are all to the prejudice of the public and of responde_rlts
competitors, as hereinabove alleged. Said method, acts, and practice®
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress, entitled “AD
Act to create a Federal Trade Commission, to define its powers &
duties, and for other purposes,” approved September 26, 1914.
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Pursuant to the provisions of an Act of Congress approved Sep-
ter_nber 26, 1914, entitled “An Act to create a Federal Trade Com-
Mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, on August 29, 1930, issued and served
its complaint upon the respondent, Marcelle Candies, Inc., charging
't with the use of unfair methods of competition in commerce in vio-
atl_On of the provisions of said act. After the issuance of said com-
Plaint and the filing of respondent’s answer thereto, testimony and
Other evidence in support of the allegations of said complaint were
Niroduced by P. C. Kolinski and Henry C. Lank, attorneys for the

Ommission, and in opposition thereto by Ernest P. Rogers, attorney
or t.he respondent, before Miles J. Furnas, an examiner of the Com-
Mission theretofore duly designated by it. The said testimony and
0t¥)e1.- evidence were duly recorded and filed in the office of the Com-
mlSS?0n. Thereafter, this proceeding regularly came on for final

faring bhefore the Cominission on the said complaint, the answer
tlel‘etO, testimony and other evidence, and brief in support of the
“mplaint (brief in opposition thereto having been waived, and oral
argument not having been requested), and the Commission, having

uly considered the matter and being now fully advised in the
Premises, finds that this proceeding is in the interest of the public,
and makes this its findings as to the facts and its conclusion drawn
therefrom ;

FINDINGS AS TO THE FACTS

ratI‘: ARAGRAPI-I.].. The respondent Marcelle Candies, Inc., is a corpo-
on, organized and operating under the laws of the State of
corgia, with its principal office and place of business located at 223
Se‘:”?htl‘e‘e Street, N. W., Atlanta, Ga. Resp.ondent is now, and for
can({‘al years last past has ll)eer.l, er.lgaged in the manufacture of
and les and in the sale and distribution thereof to wholesale dealers
L Jobbers located in the States in the southeastern part of the
‘:(;It‘ec'l States, including, among others, the States of Florida,
hessegla’ Alabﬁn}a-, North Carolma? Sou@h Carolina, Mississippi, Ten-
. tre, and Loulsmna.. It causes its said pI‘Od}lCtS, x.vhen so sold, to
to snslported from its principal place of business in Atlanta, Ga.,
taIt) rchasers the_reof in the State of Georgia and in such other
es 'of the United States at their respective places of business.
traflree.:s dnow, and has bee.n for several years last past, a course of
amop, 8 ?}1 commerce by salc.l respondent in such cal}dy betwcfen anfi
nes, g the States. of the United States. In so carrying on said busi-
» Tespondent is, and has been, engaged in active competition with
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other corporations and with partnerships and individuals engaged
in the manufacture of candy and in the sale and distribution thel.'eOf
in commerce between and among the various States of the Unite
States. The gross annual volume of respondent’s business is approX”
imately $200,000. )
Par. 2. In the course and conduct of its business, as described 1#
paragraph 1 hereof, respondent has sold in commerce between a1
among the States of the United States to wholesale dealers and job-
bers, various packages or assortments of candy so packed and assel”
bled as to involve the use of a lottery scheme when sold and di°
tributed to the consumers thereof. The said assortments Wwer®
described by an official of the respondent called as a witness at f'he
instance of the Commission, and are described in the circular di’
tributed by the respondent which was offered as an exhibit. One ¢
said assortments is hereinafter described for the purpose of showing
the method used by the respondent, but this description does not
include all of the assortments, nor the details of the several sales
plans which respondent has been using in the distribution of candy
by ot or chance: '
(2) One of said assortments manufactured and distributed by T¢
spondent is composed of a number of half pound trays of Canfly’
and a number of 1 pound boxes of candy, together with a de‘”cf
commonly called a “punchboard” or a “push card,” with the punch®
or pushes divided into sections. The said trays and packages ¢
candy are distributed to the consuming public by means of 2!
“punchboard” or “push card” in the following manner: 1
Sales are 5 cents each and when a punch or push is made from $2!
punchboard or push card, a number is disclosed. The numbers begl?
at 1 and continue to the number of punches or pushes there are o
the board or card, but the numbers are not arranged in numeric®
sequence. The board or card bears a statement or statements 1“"
forming purchasers and prospective purchasers as to which numbers
receive the half pound trays of candy and a statement or stateme? 5
informing purchasers and prospective purchasers that the last puP‘ !
or push in each section receives two of the 1-pound boxes of can ¥
A purchaser who does not qualify by obtaining one of the nu.mbers
calling for one of the half pound trays of candy or by punching ©
pushing the last number in a section receives nothing for his money
other than the privilege of punching or pushing a number from the
board or card. The trays and boxes of candy are worth more that
5 cents each and a purchaser who obtains one of the numbers Caumgg
for a tray or box of candy receives the same for the price of 5 cents-
The numbers on said board or card are effectively concealed from
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Purchasers and prospective purchasers until a selection has been
Made, and the particular punch or push separated from the board
OF card. The trays of candy in said assortment are thus distributed
to purchasers of punches or pushes from said board or card wholly
Y lot or chance.

Par. 8. Candy assortments involving the lot or chance feature as
describeq in paragraph 2 above are generally referred to in the candy
trade or industry as “draw” or “deal” assortments. Assortments of
“ndy without any lot or chance feature in connection with their
Tesale to the public are generally referred to in the candy trade or
Industry ag “straight” merchandise. These terms will be used here-
after in these findings to distinguish the various types of assortments.

AR. 4. The wholesale dealers and jobbers, to whom respondent
sells itg assortments, resell the same to retail dealers. Numerous re-
tail dealers purchase the said assortments from wholesale dealers and
]Obbel‘s, and the majority of such retail dealers display said assort-
Ments for sale to the public as packed by the respondent, and the
®ndy contained in the majority of said assortments is sold and dis-
tributed to the consuming public by means of said push cards or
Punch boards in the manner hereinbefore described.

. “AR. 5. All sales made by respondent to wholesale dealers and
Jobbers are absolute sales and respondent retains no control over said
assortments after they are delivered to the wholesale dealer or job-

“T. The assortments are assembled and packed in such manner that
ﬂ?ey are, and have been, used, and may be used, by retail dealers for

tribution to the purchasing public by lot or chance without
alteration or rearrangement.

In the sale and distribution to wholesale dealers and jobbers of
the assortments of candy hereinbefore described, respondent had

Nowledge that the majority of said assortments were to be resold
0 the purchasing public by retail dealers by lot or chance, and it
Packaged guch candy in the way and manner described so that,
Without alteration, addition thereto, or rearrangement thereof, it
Would be, and could be, resold to the public by lot or chance by said
;etl?il dealers. Such packing and distributicn is contrary to public

Ollcy,

Consumers prefer to purchase the “draw” or “deal” candy, because
O_f. the gambling feature connected with its sale. The sale and dis-
bution of “draw” or “deal” assortments of candy, or of candy
“hich has connected with its sale to the public the means or op-
Portunity of obtaining a prize or becoming a winner by lot or
hance, teaches and encourages gambling among children, who com-

Frlse 2 substantial number of the purchasers and consumers of this
Ype of candy,
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Par. 6. There are, in the United States, many manufacturers of
candy who do not manufacture and sell “draw” or “deal” assort-
ments of candy and who sell their “straight” merchandise in inter”
state commerce in competition with the “draw” or “deal” candy, &
manufacturers of “straight” merchandise have noted a marked de,‘,
crease in the sales of their products whenever or wherever the “draw
or “deal” assortments have appeared in their market. This decreas®
in the sale of “straight” merchandise is due to the gambling OF
lottery feature connected with the “draw” or “deal” candy.

Par. 7. The sale and distribution of candy by the methods de-
scribed herein is the sale and distribution of candy by lot or chanc®
and constitutes a lottery, gaming device, or gift enterprise. Many
competitors regard such sale and distribution as morally bad an
as encouraging gambling, and as injurious to the candy industr)s
because it results in the merchandising of a chance or lottery, inste?
of candy. The sale and distribution of candy by respondent I
assortments as hereinabove found supplies to and places in the hand
of retail merchants a means of violating the laws of the sever®
States. Because of these reasons, some competitors of responde?
refuse to sell candy so packed that it can be resold to the public .by
lot or chance. These competitors are thereby put to a competitl’
disadvantage. The retailers, finding that they can dispose of mo*S
candy by the “draw” or “deal” method, buy from respondent a0
others employing the same methods of sale, and thereby trade 18
unfairly diverted from said competitors to respondent and other
using similar methods.

CONCLUSION

The aforesaid acts and practices of the respondent Marcell®

Candies, Inc., are to the injury and prejudice of the public and ©
respondent’s competitors, and constitute unfair methods of co™
petition in commerce, within the intent and meaning of Sectio®
of an Act of Congress, approved September 26, 1914, entitled “Ag
Act to create a Federal Trade Commission, to define its powers 20
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Co™”
mission upon the complaint of the Commission, answer of respoP“
ent, testimony and other evidence in support of the allegations ©
said complaint and in opposition thereto, taken before Miles
Furnas, an examiner of the Commission theretofore duly designat®
by it, and brief of counsel for the Commission (brief for the I
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Spondent, having been waived and oral argument not having been
Tquested) ; and the Commission having made its findings as to the
dcts and its conclusion that saild respondent has violated the pro-
Jsions of an Act of Congress, approved September 26, 1914, entitled
U Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

1t is ordered, That the respondent Marcelle Candies, Inc., a cor-
Pofa.tion, its officers, representatives, agents, and employees, in con-
Tection with the offering for sale, sale, and distribution of candy in
Mterstate commerce, and in the District of Columbia, do forthwith
®ase and desist from:

. 1 Selling and distributing candy so packed and assembled that
ales of syuch candy to the general public are to be made, or may be
Made, by means of a lottery, gaming device, or gift enterprise;
a Supplying to or placing in the hands of dealers packages or
. tsol‘tnflents of candy which are used, or which may be used, without
aS:ratlon or rearrangement of the contents of such packages or
; Ortments, to conduct a lottery, gaming device, or gift enterprise
A the sale and distribution of the candy contained in said assort.
Ments to the public;
cai’;-dSu]pplying to or placi‘ng in the hands of dealers assortments of
car ¥, together w1t‘h a device comm(.mly.caliled a punchbo‘ard or pugh
. for use, or which may be used, in distributing or selling the said
0dy to the public at retail;

. Furnishing to dealers a device commonly called a punchboard or
é’:sh card, together with packages or assortments of candy, or
uslzgra.telyz w}uch' punchboard or push card is to be used, or may be

» In distributing or selling said candy to the public.
shl lt]w f'ur'ther ordered, That t}.le respondent Marcelle Candies, Inc.,
all, within 30 days after service upon it of this order, file with the
ar?:imfmSSio-n a report in writing, setting forth in detail the manner
tog orm in Wh}Ch it has complied and is complying with the order
ase and desist hereinabove set forth.

160451m_ g9 vor, 260 ——171
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Ix THE MATTER OF

DERMAY PERFUMERS, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8257. Complaint, Nov. 1, 1987—Decision, Apr. 13, 1938

Where a corporation engaged in sale and distribution of perfumery and toilet

articles to purchasing and consuming publie—

(a) Represented through word “Factory” on letterheads and invoices, and otbe™”
wise, that it was manufacturer of products offered and sold by it facts
being it neither made nor compounded same, nor owned, operated n_"r
controlled a factory or mill so doing; with capacity and tendency to m¥
lead and decelve purchasers into erroneous belief that in buying suc
products from it they were dealing with manufacturer thereof and there
saving middleman’s proflt and obtaining other advantages;

(b) Displayed word “Paris” on its merchandise and on labels of packag
products, and represented through matter appearing on letterheads an
labels of products and in other ways, that they originated in, or wer?
imported from, France, facts being it had no Paris place of business ﬂ“_
its said products were made and compounded in United States; with te?
ency and capacity to mislead and deceive purchasers into erroneous beli®
that in buying same they were purchasing perfumes or toilet articles m2
or compounded in France and imported therefrom, such as long in gred
demand among trade and consuming public and considered superior by mar
to the domestic product, and purchased in preference thereto;

(¢) Represented that its said products had values greatly in excess of
actual retail selling prices and values, through price-marks placed thereo?
which were greatly in excess of such actual prices and values and in n'o
sense represented either, with result that members of purchasing publi¢
were led into erroneous and mistaken belief that said products’ actud
values and selling prices were stamped or marked thereon, in accol‘dﬂnce
with custom of marking or stamping such actual retail price or valueé ,On
commodities, as understood and relied on by public as indication of qualit
to extent of purchasing merchandise in substantial volume in depeﬂdence
thereon; i

With effect of misleading substantial portion of purchasing public into el‘l"’“e-
ous belief that such representations were true and into purchase of sub
stantial quantities of sald products as result thereof, and of uﬂfamy
diverting trade to it from competitor manufacturers and distributors ‘j"
do not misrepresent status or nature of their respective businesses, the orl B
of their products, or prices at which same are sold, or otherwise P“bns
untrue claims therefor, in their advertisement, sale and distributio? 0
competitive products in commerce among the various States and in
Distriet of Columbia:

Held, That such acts and practices were to the prejudice and injury
public and competitors and constituted unfair methods of competition:

Before Mr. W. W, Sheppard, trial examiner.,

Mr. DeWitt T'. Puckett for the Commission.
Mr. Elliot B. Paley, of New York City, for respondent.
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