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IN TuE MATIER OF

PYROTECHNIC INDUSTRIES, INC,, ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8309. Complaint, Jan. 25, 1938—Decision, Apr. 1}, 1938

Where an assoclation of fireworks manufacturers; and the members thercof, Pro-
ducers, together, of approximately 85 percent of the total production ©
commercial fireworks in the United States, theretofore in active and S“_b‘
stantial competition with one another and with cother manufacturers 12
making and seeking to make sales of fireworks in comwmerce between 8‘{‘1
among the several States, as were jobbers and retailers in sale of said
products;

Entered into and carried out understandings and combinations with intent and
effect of unlawfully restricting, suppressing, and eliminating competition in
manufacture, jobbing, and retail of fireworks in commerce among and in the
several States; and, in pursuance of said understandings, etc, and in fur
therance thereof, and acting through and by means of said association, it
officers and agents—
Agreed to fix and maintain, and fixed and maintained uniform prices and
discounts in sale of fireworks to jobbers, and uniform prices and discount'S
at which jobbers should seil such products to retailers, and minimum retail
prices thereof;
Agreed to designate, and designated concerns which should, and should nob
be sold by such manufacturers as jobbers, and to compile and maintain, 8%
compiled and maintained lists of concerns which should be, and were, recos”
nized as chain stores allowed certain special discounts in addition to thos¢
granted other purchasers similarly sifuated, and to fix and maintain, an
fixed and maintained special discounts to those concerns which purehasé
certain specified amounts of fireworks from combined member estab-
lishments;

(c) Organized and held meetings of groups of fireworks jobbers in variou®
parts of United States to devise means of asserting influence, and cOeI'Ci‘fn
and other means of induclng, requiring and coercing them to abide by S8t
agreements and combinations, and effected and procured promises a1
agreements by various means from various jobbers throughout the Unite
States, and from fireworks distributors’ associations, to support and enforce
aforesaid agreements, etc.; and

(d) Agreed and attempted to maintain aforesaid understandings and combin®’
tions to unlawfully restrict, suppress, and eliminate competition in man¥
facture, jobbing, and retail sale of fireworks in United States, and ag!'eed
to refuse, and refused, to sell said products to certain concerns and thereb¥
boycotted same and cut off or seriously impaired their ‘supply of fireworkss
and used and engaged in other acts and cooperative and concerted action
and coercive methods and policies In promoting, establishing and cal'l'yi."g
out aforesaid understandings, ete., through and by means of said associ®”
tion, its members, officers, and agents, for purpose of suppressing and fo"'
venting competition and restricting and restraining sale of fireworks i
trade or commerce, as hereinabove set forth;

(a
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With effect of unduly and unlawfully restricting and restraining such sale in
trade and commerce among and in the several States, substantially en-
hancing and maintaining prices at artificial levels, and otherwise depriving
bublic of benefits that would flow from free and normal competition among
and between said members, and among and between jobbers and retailers
of such products in commerce, and with effect of eliminating competition,
and tendency and capacity to create monopoly in sale of said products:

Held, That such acts and practices were to the prejudice of the public and
competitors and constituted unfair methods of competition.

Mr. Fletcher @. Cokn for the Commission.

Mr. Charles I enry Fleming, of Washington, D. C., for Pyro-
technic Industries, Inc.

Mr. Henry K. Heyman, of New York City, for Unexcelled Manu-
facturing Co., Inc.

I‘.Sherbw/vne, Powers & Needham, of Boston, Mass., for National

\ . . . . .

1_‘}I‘eworks, Inec., National Fireworks Distributing Co., Los Angeles

A . . .

reworks Co., Ltd. and Victory Fireworks & Specialty Co.

(NS/Z)W y Goldman & Walter, of Baltimore, Md., for Triumph

uses & Fireworks Co.

I Mr. George E. I all, of New Haven, Conn., for M. Backes’ Sons,

ne,

Mr. Morris M. Schnitzer, of Newark, N. J., for Essex Specialty
CO., Inc.

CoMPLAINT

Pursuant to the provisions of an Act of Congress, approved Sep-
o nber 26, 1914,‘ entitled “An Act to create a Federal Trade Commis-
o, to define its powers and duties, and for other purposes,” the
1e((11eml- Trade Commission having reason to believe that Pyrotechnic
dustries, Inc., Unexcelled Manufacturing Company, Inc., National
;{GWO}‘kS, Inc., National Fireworks Distributing Company, Los An-
geles Fm'aworks Company, Ltd., Victory Fireworks & Specialty Com-
Eﬁgy iﬂ Triumph L!i‘usee & Fireworks Compagy, M. Backes’ Sons, Ing.,
spond SSteX ISpecmlty Company,_ Inc., he:remafter referred to as re-
COmmeI-lx& 13“"e been anc}, are using u.nfalr. methods of. competition In
said Ce“e, as “commerce” is deﬁned 111.sa.1d act, and it appearing to
in the Omrglll.SS{on that a proceeding by it in respect tllt?l'eof would be
in i public interest, hereby issues its complaint stating its charges
at respect as follows:

Tati;‘;‘-‘g::l’n. 1. Respor}dent Pyrot.echnic 'Industries,. Ine., is a corpo-
of thy S;_,atnlzcd, existing, anq dO}ng bl%sn}ess by virtue of thfe laws
nvesty, Eze of Delaware, with its principal office located in the
aSSOciat‘en Building, Washington, D. C. Said respondent is an
posng lgn of fireworks manufacturers, with a membership com-
01 respondents Unexcelled Manufacturing Company, Inc.,

ter
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Triumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex
Specialty Company, Inc., National Fireworks, Inc., National Fire-
works Distributing Company, Los Angeles Fireworks Companys
Ltd., and Victory Fireworks & Specialty Company.

Respondent Unexcelled Manufacturing Company, Inc. is a corpo
ration organized, existing, and doing business by virtue of the laws
of the State of New York, with its principal office and place of bus
ness located at 22 Park Place, New York, N. Y.; it is engaged in the
manufacture and sale of commercial and display fireworks.

Respondent National Fireworks, Inc. is a corporation organizedr
existing, and doing business by virtue of the laws of the State ©
Massachusetts, with its principal place of business located at 60
North Washington Street, Boston, Mass. ; it is engaged, among other
activities, in the manufacture and sale of fireworks.

Respondent National Fireworks Distributing Company is a cor*
poration organized, existing, and doing business by virtue of the
laws of the State of Arizona, with its principal office and place 0
business located at 60 North Washington Street, Boston, Mass., and
is a subsidiary of respondent National Fireworks, Inc.; it is engag®
in the sale of fireworks manufactured by National Fireworks, Inc

Respondent Los Angeles Fireworks Company, Ltd. is a corpord’
tion, organized, existing, and doing business by virtue of the laws
of the State of California, with its principal office and place of bust”
ness located at 60 North Washington Street, Boston, Mass., and 18 #
subsidiary of National Fireworks, Inc.; it is engaged in the sale 0
fireworks manufactured by National Fireworks, Inec.

Respondent Victory Fireworks & Specialty Company is a corpord”
tion organized, existing, and doing business by virtue of the la¥¥
of the State of Maryland, with its principal office and place of bust”
ness located at 60 North Washington Street, Boston, Mass., and 15 #
subsidiary of National Fireworks, Inc.; it is engaged in the sale ©
fireworks manufactured by National Fireworks, Inc. )

Respondent Triumph Fusee & Fireworks Company is a corporatio®
organized, existing, and doing business by virtue of the laws of the
State of Maryland, and with its principal office and place of busines®
located at Elkton, Md.; it is engaged in the manufacture and sale ©
fireworks. )

Respondent M. Backes’ Sons, Inc. is a corporation organized, exist-
ing, and doing business by virtue of the laws of the State of CoD-
necticut, with its principal office and place of business located ab
Wallingford, Conn.; it is engaged primarily in the manufacture a0
sale of fireworks,



PYROTECHNIC INDUSTRIES, INC., ET AL, 1107

1104 Complaint

. Respondent Essex Specialty Company, Inc. is a corporation organ-
12ed, existing, and doing business by virtue of the laws of the State
of New J ersey, with its principal office and place of business located
I Berkley Heights, N. J.; it is engaged, among other activities, in
© manufacture and sale of commercial fireworks.
If AR. 2. Respondents Unexcelled Manufacturing Company, Inc.,
rumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex
Pecialty Company, Inc., and National Fireworks, Inc., with its three
Subsidiaries, National Fireworks Distributing Company, Los Angeles.
“Ireworks Company, Ltd., and Victory Fireworks & Specialty Com-
Pany » compose the entire membership of respondent Pyrotechnic In-
Ustries, Tne., and produce approximately 85 percent of the total
Production of commercial fireworks in the United States.
AR. 3. The aforementioned respondents, Unexcelled Manufactur-
(?Ompany, Inc.,, National Fireworks, Inec., National Fireworks
”b_“ting Company, Los Angeles Fireworks Company, Ltd., Vic-
Fireworks & Specialty Company, Triumph Fusee & Fireworks
“Mpany, M. Backes’ Sons, Inc., Essex Specialty Company, Inec.,
(i‘s'i”_lafter referred to as “members” of respondent Pyrotechnic In-
COHr”eS’ Inc., hereinafter referred to as the “association,” in the
numse and c9nduct of their busmesse:s, have made, and are maklng,
Staterous Shlpme_nts of fireworks to jobbers and other customers in
Spec:‘s 0’f the Umted_ States ot.her' tha'n the states in which their re-
COurswe manufacturing and dls-trlbutmg pla_nts are located. In the
= ;‘; and conduct of the businesses of said respondent members,
in y ave been, and are now, engaged in commerce between, among,
> 80d with the several States of the United States.
ionsefore tl}e adoption of tl}e 11nder§tandings, agreements, combina-
ers ’“?OIISI_Jlramgs, and practices beremafter‘ a.llegeq, respondent mem-
Wit ‘ge In active and substantial competition ?mth each othfer and
makeo ler xnanufacturer§ of fireworks in making, and. seeking to
os e,vsales of fireworks in commerce between, among, in and w1.th
aftey :ﬁ‘al States of the United States, a‘nd, but fox: Fhe facts herein-
continy, (‘iged, such actlve.and Substantlfxl competition v.vould have
Undey ed to the present time. A.lso, prior to the adoption of said
Standings, agreements, combinations, conspiracies and practices
reSpoi §art of re_sp?nde.nt members, acting through and by means of
rewen{; association, its officers, representatives, and agents, jobbers
Petitionor ks in the Umte.d States were in actlve.and .substantlal com-
. Wwith eac.h other in the sale of same, as likewise were retailers
eworks, with one another, in trade and commerce between,

il i . .
°"g, in and with the several States of the United States, and but

ing
18t
tory
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for the facts hereinafter alleged, such active and substantial com”
petition would have continued to the present time.

Respondent association was organized on the 29th day of J anuary
1935, and beginning with the second meeting of said respondent'
association on April 12, 1935, respondent members, acting through
and by means of respondent association, entered into and thereaft.e"
carried out understandings, agreements, combinations and consp’”
acies for the purpose and with the effect of unlawfully restricting:
restraining, monopolizing, suppressing, and eliminating competitio?
in the manufacture, jobbing and retail sales of fireworks in trac®
and commerce between, among, in, and with the several States of the
United States.

Par. 4. Pursuant to said understandings, agreements, combinat
and conspiracies and in furtherance thereof, said respondent mei
bers, acting through and by means of respondent association, s
officers and agents, have done and performed, and still do and per”
form, among other acts and things, the following: )

1. Agreed to fix and maintain and have fixed and maintained un”
form prices in the sale of fireworks to jobbers of fireworks in the
United States;

2. Agreed to fix and maintain, and have fixed and maintai
uniform discounts in the sale of fireworks by manufacturers to jobP
of fireworks.in the United States;

3. Agreed to fix and maintain, and have fixed and maintai
uniform prices and discounts at which jobbers of fireworks shoul
sell same to retailers in the United States;

4. Agreed to designate and have so designated what concerns should
and should not be sold by manufacturers of fireworks as jobbers;

5. Organized and held meetings of groups of fireworks jobbers 1
various parts of the United States, according to the particular Su_b'
divisions of the United States in which they were situated, to devis
means of asserting influence, pressure, coercion, and other means °
inducing, requiring, and coercing said fireworks jobbers to abide by
and adhere to the agreements, combinations, and conspiracies ©
respondent members;

6. Effected and procured promises and agreements from vario™?
jobbers of fireworks throughout the United States by diverse 20!
various means, including fireworks distributors associations, to sS4l
port, adhere to, and enforce said agreements, combinations and con’
spiracies of respondent members;

7. Agreed to maintain and have attempted to maintain the unde’”
standings, agreements, combinations, and conspiracies of said ¥%
spondent members by means of varied and diverse methods of polic”

jons
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ing manufacturers, jobbers, and retailers of fireworks in the United
States;

8. Agreed to compile and maintain and have compiled and main-
tained lists of the concerns which should be, and are, recognized as
chain stores which are allowed certain special discounts in addition
to those granted Other purchasers; )

9. Agreed to fix and maintain and have fixed and maintained min-
Imum retail prices of fireworks throughout the United States;

10. Agreed to refuse to sell and have refused to sell fireworks to
certain concerns thus boycotting said concerns and cutting off or
seriously impairing thejy supply of fireworks;

1L Agreed to fiy a;d maintain and have fixed and maintained
special discounts to thoge concerns which purchase certain specified
amounts of fireworks from the combined establishments of respond-
ent members;

12. Used anq engaged and continue to use and engage in other
acts, cooperative a4 concerted action, coercive methods and policies,
In promoting, establishing, and carrying out said understandings,
agreements, combinations, and conspiracies of said respondent mem-
bers, acting through and by means of respondent association, its
member.s ’ Oﬁicers, z;no"l agents, for the purpose of suppressing and
preventing Competition and restricting and restraining the sale of
fireworks in trade and commerce between, among, in and with the
several Stateg of the United States.

Par. 5, Each of said respondent members acted in concert and in
“OPeration with one or more of the other respondent members, by
I;;S,Z:S of ang through respondent association, its officers, representa-
inab(’)fnd agents, in doing and perfox:mlng the acts_and things herte-
combj & allegeq in furtherance of said understandings, agreements,

matmns, and conspiracies, o
spirAR.' 6. Said understandings, agreements, combinations, and con-
S0 2Ces ang the things done thereunder and pursuant thereto and
; Utherance thereof as hereinabove alleged have had and do have
the effac of unduly and unlawfully restricting and restraining the
Sa.le of fireworks in trade and commerce between, among, in, and
With the several States of the United States; of unduly and unlaw-
ful]y Testricting and restraining trade in said fireworks in said com-
meree; of substantially enhancing prices to the consuming public
and Maintajning prices at artificial levels and otherwise depriving
the Public of the benefits that would flow from free and normal
“OMpetition among and between the member respondents, among and
etweer, jobbers and among and between retailers in the sale of fire-
Works jn said commerce; of eliminating competition, with the tend-
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ency and capacity of creating monopoly, in the sale of fireworks, I
said commerce. i
Said understandings, agreements, combinations, and conspiraci
and the things done thereunder and pursuant thereto and in furthe”
ance thereof as above alleged constitute unfair methods of compet”
tion in commerce within the intent and meaning of Section 5 of ot
Act of Congress, entitled “An Act to create a Federal Trade Co™
mission, to define its powers and duties, and for other purpose
approved September 26, 1914.

Report, FINDINGS AS TO THE Facts, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sepr
tember 26, 1914, entitled “An Act to create a Federal Trade Comm*
sion, to define its powers and duties, and for other purpOSeS’” tlge
Federal Trade Commission, on the 25th day of January, A. D. 1931’
issued, and subsequently served, its complaint in this proceeding up?
respondents, Pyrotechnic Industries, Inc., Unexcelled Manufactur!™
Company, Inc., National Fireworks, Inc., National Fireworks Dis
tributing Company, Los Angeles Fireworks Company, Ltd., ViCtOr_
Fireworks & Specialty Company, Triumph Fusee & Fireworks Com
pany, M. Backes’ Sons, Inc., and Essex Specialty Company, Inf':
charging them with the use of unfair methods of competitio® *
commerce in violation of the provisions of said act. After the 155[1‘
ance of said complaint, the respondents filed in the office of the o ;
mission their answers admitting all the material allegations ©
complaint to be true and waiving the taking of further evidenc® o -
all other intervening procedure. Thereafter, this proceeding reé'fd
larly came on for final hearing before the Commission on the Sme
complaint and the answers, briefs, and oral arguments of C?‘mi(
having been waived, and the Commission having duly cOIlSldeIi is
the same and being now fully advised in the premises, finds that t 165
proceeding is in the interest of the public and makes this its findie
as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paragrarit 1. The respondent Pyrotechnic Industries, Inc., 1S ¥ .cof
poration organized, existing, and doing business by virtue of th® Jl,,
of the State of Delaware, with its principal office located in the7
vestment Building, Washington, D. C. Said respondent is an ¢
ciation of fireworks manufacturers, with a membership compos® 4
respondents Unexcelled Manufacturing Company, Inc., Tr¥ 1ty
Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex Spect? i
Company, Inc., National Fireworks, Inc., National Fireworks
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Tiog Findings
tributi“g Company, Los Angeles Fireworks Company, Ltd., and
‘ctory Fireworks & Specialty Company. .
espondent Unexcelled Manufacturing Company, Inc., is a cor-
Daration organized, existing, and doing business by virtue of the laws
of the State of New York, with its principal office and place of busi-
less located at 22 Park Place, New York, N. Y.; it is engaged in the
Manufacture and sale of commercial and display fireworks.
espondent National Fireworks, Inc., is a corporation organized,
*Xisting, and doing business by virtue of the laws of the State of
Assachusetts, with its principal place of business located at 60 North
) aSl_ﬁngton Street, Boston, Mass.; it is engaged, among other activi-
Bes, in the manufacture and sale of fireworks.
eSpondent National Fireworks Distributing Company is a cor-
Poration organized, existing, and doing business by virtue of the
WS of the State of Arizona, with its principal office and place of
JUSness located at 60 North Washington Street, Boston, Mass., and
18 g Subsidiary of respondent National Fireworks, Inc.; it is engaged
10 the salg of fireworks manufactured by National Fireworks, Inc.
. ¥spondent Log Angeles Fireworks Company, Ltd., is a corpora-
on, Organized, existing, and doing business by virtue of the laws of
® State of California, with its principal office and place of business
S?(Cii}ted at G0 North Washington Street, Boston, Mass., and is a sub-
'4ary of National Fireworks, Inc.; it is engaged in the sale of
Feworks Manufactured by National Fireworks, Inc.
tioI:eSpond?nt Vic_tory Fireworks & Specialty Company is a corpora-
the S(:l‘gamzed, existing, and doing business by virtue of the Ia\\.'s of
ocat (;Ite of Maryland, with its principal office and place of_busmess
Sid‘iﬁi at 69 North Washington Street, Boston, Mass., and is a sub-
Work ¥ of National Fireworks, Inc.; it is engaged in the sale of fire-
S Manufactured by National Fireworks, Inc.
jOneipond?nt Tril}mph Fusee & Fireworks Company is a corpora-
of t T8anized, existing, and doing business by virtue of the laws
o State of Maryland, and with its principal office and place of

ﬂgzmess located at Elkton, Md.; it is engaged in the manufacture
Nd gale of fireworks,

Res . . .
ing Pondent M, Backes’ Sons, Inc.,is a corporation organized, exist-
&y and dOinrr

Necticut, s lc.busingss'by virtue of the laws of the State of Con-

Wallino,f :ltl 1ts principal office and place of business located at
o i PR

sale ofbﬁr:‘w;rk(:_m'a 1t 1s engaged primarily in the manufacture and

lzed X Specialty Company, Inc., is a corporation organ-

and doing business by virtue of the laws of the State

» With its principal office and place of business located
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in Berkley Heights, N, J.; it is engaged, among other activities, 11
the manufacture and sale of commercial fireworks.

Par. 2. Respondents Unexcelled Manufacturing Company, Incs
Triumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex.
Specialty Company, Inc., and National Fireworks, Inc., with its thre
subsidiaries, National Fireworks Distributing Company, Los Angel®s
Fireworks Company, Ltd., and Victory Fireworks & Specialty Con
pany compose the entire membership of respondent PyI'OtGChm(i
Industries, Inc., and produce approximately 85 percent of the totd
production of commercial fireworks in the United States. '

Par. 3. The aforementioned respondents, Unexcelled Manufact”
ing Company, Inc., National Fireworks, Inc., National FireWor."
Distributing Company, Los Angeles Fireworks Company, Ltd. VI?
tory Fireworks & Specialty Company, Triumph Fusee & Firewor
Company, M. Backes’ Sons, Inc.,, and Essex Specialty Compa?y”
Inc., hereinafter referred to as “members” of respondent PyI'Otec}mlc
Industries, Inc., hereinafter referred to as the “association,” it ,t'h:
course and conduct of their businesses, have made, and are makH};
numerous shipments of fireworks to jobbers and other customers
States of the United States other than the States in which th¢*
respective manufacturing and distributing plants are Jocated.: .
the course and conduct of the businesses of said respondent member>
they have been, and are now, engaged in commerce between, aInONgr
in, and with the several States of the United States.

Before the adoption of the understandings, agreements, com
tions, and practices hereinafter alleged, respondent members Weé
active and substantial competition with each other and with ©
manufacturers of fireworks in making, and seeking to make, 52 ¢
of fireworks in commerce between, among, in, and with the Se"erﬂr.
States of the United States, and, but for the facts hereinﬂﬁe_
alleged, such active and substantial competition would have c0 r
tinued to the date of discontinuance of such practices, as herelnaﬂe_
found in paragraph 5. Also, prior to the adoption of said u® €
standings, agreements, combinations, and practices on the part (1t
respondent members, acting through and by means of respondele,
association, its officers, representatives, and agents, jobbers of ﬁri_
works in the United States were in active and substantial compe) '
tion with each other in the sale of same, as likewise were retailer® ‘0,
fireworks, with one another, in trade and commerce between, amO“lr;;
in and with the several States of the United States, and but fof t 0
facts hereinafter alleged, such active and substantial coHlPetl.t 105
would have continued to the date of discontinuance of such pl‘actlce ’
as hereinafter found in paragraph 5.

actul"

bind”
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9R;Sl)mldent tassgciatiox} was organized on t'he 29th dz}y of January
aSSO(;iaatr'ld begmmn.g with the second meeting of sald' respondent
on on April 12, 1935, respondent members, acting through
cal‘rieﬁ Means of respon.dent association, entered intp ar}d thereafter
Purpos, out urxc.lerstandmgs, agreements, and confxbl‘natlons fo'r.the
monopoliapd with the _eﬁ"ect of 1}nlf),wf}111y restricting, restraining,
Aetune z.lng,. suppressing, and eliminating co.mpetltlon in the man-
- JObblug. and retail sales of fireworks in trade and commerce
o iamong, In, and w.1th the several_States of the United States.
binationS. p ursuant to said understand}ngs, agreements, and com-
ll)g ¢ ll'oujlnd in furtherance thereof, said resp'onflent'members, act-
8h and by means of respondent association, its officers and

a
fﬁg:inhga.\'e done and performed, among other acts and things, the
unli.fo(r&rilleeq to.ﬁx and maintain, and ha.ve fixed and maint?,ined,
Tiiteq Sgrlces 1n the sale of ﬁf'eworks to jobbers o‘f fireworks in the
Dletion dteS;_ but same was discontinued voluntarily after the com-
o1 the investigation by the Commission but prior to the filing
nplaint herein.
uni.fm.liregd to fix and maintain, and have fixed and maintained,
berg (‘lscounts in the sale of fireworks by manufacturers to job-
vOluntari]le“yorkS in the leit?cl States; k')ut same was discontinued
iSsioy bu‘; af.ter the completion of the investigation by the Com-
_ brior to the filing of the complaint herein.
unifol.nglree(} to fix an.d maintain, a{ld }}ave fixed and maintained,
se]] sty It)llces and (_:hscounts at which jobbers of ﬁrewqus s}-xould
Volyp ari]o retailers in the Un_lted States ;.but same was discontinued
Wissioy, bui a{tel‘ the com.pletlon of the investigation by the Com-
. Agre dpl ior to .the filing of the complaint herein.
Shoylq anz to designate and have so designated what concerns
IS; Yy should not be sold by manufacturers of fireworks as job-
the invesﬁam? was discontinued voluntarily after the completion of
comp),; '8ation by the Commission but prior to the filing of the
Plaing \erein,
Vi.lr'Ousr %L;;ltz ed and held meetings of groups of fireworks jobbers in
Wisiong of ihOf th‘} United States, according to th_e particular su‘b-
Meang of e_Unlted States in which they were situated, to devise
Indyegp,, ilsser.tl.ng influence, pressure, coercion, and other means of
ang adl’;’érze?mrmg, and coercing said fireworks jobbers to abide by
bel‘s_- ut %‘ln? the agreements and combinations of respondent mem-
. ¢ was discontinued voluntarily after the completion of

€ inve
“Stigatj . . . o
CUmplaint i;?g:: by the Commission but prior to the filing of the

0 the coy
"
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. Sous
6. Effected and procured promises and agreements from variot

jobbers of fireworks throughout the United States by diverse 8%
various means, including fireworks distributors’ associations, to sup”
port, adhere to, and enforce said agreements and combinations ©
respondent members; but same was discontinued volun’carily‘af“’r
the completion of the investigation by the Commission but prio*
the filing of the complaint herein.

7. Agreed to maintain and have attempted to maintain the under-
standings, agreements, and combinations of said respondent meﬂ_lbers
to unlawfully restrict, restrain, monopolize, suppress, and elimmi»‘fe
competition in the manufacture, jobbing and retail sale of firewo!
in the United States; but same was discontinued voluntarily_ﬂﬁe;
the completion of the investigation by the Commission but P”‘)rt
the filing of the complaint herein. .

8. Agreed to compile and maintain, and have compiled and mall
tained, lists of the concerns which should be, and are, I'ecogmze.‘
as chain stores which are allowed certain special discounts in 2 ;
tion to those granted other purchasers similarly situated; but Sflm_
was discontinued voluntarily after the completion of the investig®
tion by the Commission but prior to the filing of the comp al
herein. .4

9. Agreed to fix and maintain, and have fixed and maintalnesf
minimum retail prices of fireworks throughout the United State;
but same was discontinued voluntarily after the completion © be
investigation by the Commission but prior to the filing ©
complaint herein. e

10. Agreed to refuse to sell, and have refused to sell, ﬁl'e“'olor
to certain concerns, thus boycotting said concerns and cutting Oﬁdis-
seriously impairing their supply of fireworks; but same w25 by
continued voluntarily after the completion of the investigé{tlon
the Commission but prior to the filing of the complaint herei-

11. Agreed to fix and maintain, and have fixed and maint®% 7
special discounts to those concerns which purchase certain spect e
amounts of fireworks from the combined establishments © (ho
spondent members; but same was discontinued voluntarily after ihe
completion of the investigation by the Commission but priot 0
filing of the complaint herein.

12. Used and engaged in other acts, cooperative and
action, coercive methods and policies, in promoting, establis
carrying out said understandings, agreements, and combina
said respondent members, acting through and by means of resp
association, its members, officers, and agents, for the purpose ©
pressing and preventing competition and restricting and restr®

concf*l'ted
hing ﬂnf
tions

onde’lt
£ sup”

inil‘g
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th.e Sale of fireworks in trade and commerce between, among, in, and
With the several States of the United :States; but same was discon-
tinueq voluntarily after the completion of the investigation by the
Mmission but prior to the filing of the complaint herein,
C 4R. 5. Subsequent to the completion of the investigation by the
OmmiSSion, the respondent members did, on or about December 6,
93, through a resolution adopted at a regular meeting of the
SS()Ciation, go on record as discontinuing the acts and claims alleged
“retofore in paragraph 4. .
4R. 6. Each of said respondent members acted in concert and in
“Oeration with one or more of the other respondent members, by
S eans. of and through respondent association, its officers, repre-
ellt;}twes’ and agents, in doing and performing the acts and things
“Teinahoye alleged in furtherance of said understandings, agree-
s, and combinations. o
th, “R. 7. The said understandings, agreements and corr.lblnatlons and
thz things done thereunder and pursuant thereto and in furtherance
u Ireof as hereinabove alleged have had the effect of undyly and
! W fully restricting and restraining the sale of fireworks in trade
. COmmerce between, among, in, and with the several States o.f 'the-
tp:étec.l States; of unduly and unlawfully restricting fmd rest.raln}ng
. © 10 s2id fireworks in said commerce; of substantially enhancing
pences to the consuming public and maintaining prices at artificial
vels anq otherwise depriving the public of the benefits that would
e, 'om free and normal competition among and between the
etvy °r respondents, among and between ]o'bbers. and among and
elimie"'n_I‘etailer's in the sale of fireworks in said .commerce;‘of
o Nating competition, with the tendency and capacity of creating
"0Poly, in the sale of fireworks, in said commerce.

1

CONCLUSION

Il’;}llet aforesaid acts and practices of the respondents Pyrotechnic
$

irey Hes, Inc., Unexcelled Manufacturing Qompany, Inc., National
n lorkS,_ Inc., National Fireworks Dlstrlbl_ltlng Company, . Los
o f}e e Fireworks Company, Ltd., Victory Fireworks & Specialty
Tne Pany, Triumph Fusee & Fireworks Company, M. B'ac]_ies’ Sons,
pub-iian Essex Specialty Company, Inc., are to the pre!udlce of tl}e
methg 1 ad of respondents’ competitors, and econstitute unf.alr
S of competition in commerce, within the intent and meaning
entitlecgl?‘n 5 of an Act of Congress, approved September 26, 1914,
Dowee An Act to create a Federal Trade Commission, to define its
's anq duties, and for other purposes.”
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Order R

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comm>
sion upon the complaint of the Commission and the answers file
herein on March 8, 1938, by respondents admitting all the mflterw'
allegations of the complaint to be true and waiving the taking 0
further evidence and all other intervening procedure, and the Conr”
mission having made its findings as to the facts and its conclusio?
that said respondents have violated the provisions of an Act of Co
gress approved September 26, 1914, entitled “An Act to create & Fec-
eral Trade Commission, to define its powers and duties, and for othe?
purposes.”

It is ordered, That all the respondents, Pyrotechnic Industries,
Unexcelled Manufacturing Company, Inc., National Fireworks,
National Fireworks Distributing Company, Los Angeles Firew
Company, Ltd., Victory Fireworks & Specialty Company, TmumP_
Fusee & Fireworks Company, M. Backes’ Sons, Inc., and Essex Spi
cialty Company, Inc., their respective officers, representatives, a8%" =
and employees, directly or indirectly or through and by mqans -
respondent association, its officers, representatives, and agents, 1! C‘?lvs
nection with the offering for sale, sale, and distribution of ﬁl'e“‘ol't‘h
in interstate commerce or in the District of Columbia, do forth !
cease and desist from:

1. Agreeing to fix and maintain or, pursuant to such an agree’’> -
fixing and maintaining uniform prices in the sale of fireworks t0 1°
bers of fireworks;

2. Agreeing to fix and maintain or, pursuant to such an
fixing and maintaining uniform discounts in the sale of firew
manufacturers to jobbers of fireworks;

3. Agreeing to fix and maintain or, pursuant to such an agree™’”.’
fixing and maintaining uniform prices and discounts at which J°
bers of fireworks should sell same to retailers; g

4. Agreeing to designate or, pursuant to such an agreement, deSe;S
nating what concerns should and should not be sold by manufacttf
of fireworks as jobbers;

5. Organizing or holding meetings of groups of fireworks jo

Inc
Inc
or (€]

mellt,

agreeme”t’
ol'kS

e]lt,

pbers t0

\ LS . ther
devise means of asserting influence, pressure, coercion, an Os to
means of inducing, requiring, and coercing said firework ]Obbebin’l‘

m .

abide by and adhere to any understandings, agreements, or 0! 1 the
tions by and among said respondents for the purpose and wit ),eg .
effect of unlawfully restricting, restraining, monopolizing, S_UPPI d
ing, and eliminating competition in the manufacture, jobbing
retail sales of fireworks;
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6; Effecting or procuring promises or agreements, by diverse and
Yarioys means, from various jobbers throughout the United States,
lnduding fireworks distributors’ associations, to support, adhere to
and enforce understandings, agreements and combinations entered
:flfto by and among the respondgnts foF the purpose _and with the
. ect of unlawfully restricting, restraining, monopolizing, suppress-
l_lggx’land eliminating competition in the manufacture, jobbing, and
! sales of fireworks; .
taiﬂiAgreelng to m.aintain or, pu?suant to such an ftxgreement, maln-
anq hg or attempting to maintain the understandmgs,. agreemen.ts,
: Combinations of respondents to unlawfully restrict, restrain,
;ﬁiﬁ?poli%, suppress, and eliminate competition in the manufacture,
o0, and retail sales of fireworks in the United States;
) Agl‘eeing to compile and maintain or, pursuant to such an agree-
or 2’;’ compiling and mai.ntaining list§ of concerns which s_hould l.)e,
iseq % Tecognized as chain stores which are allow«_ad certain special
Unts not granted to other purchasers who are similarly situated;
§ n :&greeing.to ﬁ.x.and n?ai_ntain or, pursuant to such an agreemer;f,
ou tiea%d Inaintaining minimum retail prices of fireworks through-
10 hited States; o .
Tesp(')nf(\igreelng, through any combination of two or more of said
Usin tents’ to refuse to sell, or, pursuant to such an agreement, re-
& 10 sell, fireworks to any prospective purchaser;
Sreeing to fix and maintain or, pursuant to such an agree-
‘Vhicl’l fixing ang mz}mtaun.ng special discounts to those concerns
ineq epurcl}ase certain specified amounts of ﬁrewprks frc?m'the com-
Stablishments of respondent members of said association;
" USIng or engaging in other acts, cooperative and concerted ac-
cﬁrr;i(i?:rcwe methods and policies, in promoting, establishing .and
tiong , fb out any and all understandings, agreement§, and combina-
Unlgyy fulll'espondt.ant' members 'fo_r the purpose z'Lnd with the .effect of
® irnimt- Y restricting, restraining, monopoh'zmg., suppressing, and
“UNg competition in the manufacture, jobbing, and retail sale
rz:ggrgs by said Fes.pond'ent members acting throqgh and by means
‘ Aentg, fident association, its members, representatives, officers, and
aftI:rzs further ordered, That the respondents shall, within 60 days

D ‘Servi‘Ce upon them of this order, file with the Commission a re-
0 writing setting forth in detail the manner and form in which
13ve complied with this order.

tion

ﬂley

100451m-39-von. 26——73
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IN THE MATTER OF

LOOSE-WILES BISCUIT COMPANY

N
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1814

Doclket 8306. Complaint, Mar. 12, 1938 *—Decision, Apr. 18, 1938

Where a corporation engaged in manufacture and sale of candy and pakery

products, including—
{(a) Assortments composed of number of small bars of candy an e
large bars, together with push cards for use in sale of candy to ultimé
purchaser under plan by which purchaser of chance secured, for 5 cents pait
one of smaller bars, or one of larger bars, value of which exceeded said su.m'
depending upon chance selection of certain numbers, in accordance wi
board’s explanatory statement, and by which purchaser making last pus
was entitled to one of smaller pieces,
Assortments composed of number of boxes of assorted candy an
article of merchandise, together with punchboard for use in sale of Sults
candy, ete., under plan by which purchaser of chance received, for 5 cen g
paid, one of boxes of candy or nothing other than privilege of making seleC-
tion, depending upon chance punching of one of certain numbers, in acco b
ance with board's explanatory statement, or punching of last number in eac
of 12 sections into which board wag divided, or punching of last pumber )
entire board, through which such purchaser received both candy and ™
chandise; and
(¢) Assortments composed of number of packages of assorted chocolate a“e
vanilla wafers and other bakery products, together with punéhbourd for lifh
in sale of aforesaid products, under plan by which, and in accordancé w .
board’s explanatory statements, purchasers punching by chance certain nu )
bers paid nothing for punch or amounts ranging from 1 to 5 cents, In accor
ance with' particular number disclosed, and secured, in accordance w -
chance selection of certain preannounced numbers, as above set fortl, or pU e
chase of last punch in each of 12 sections into which board was di"ided'-ous
of aforesaid packages of wafers, value of which exceeded aforesaid Varwﬂ s
amounts, or, failing such selection or purchase, secured nothing other th
privilege of such chance selection or punch— or
Sold said aforesaid and other assortments, involving use of similar plans il
schemes, to wholesalers, jobbers, and retailers for display and sale by retd
dealers to purchasing public in accordance with aforesaid sales plan® %15
thereby supplied to and placed in the hands of others means of cOnduc{:uor’
lotteries in sale of its products, in accordance therewith and in violatio?
long-standing public policy of the common law and criminal statutes ake
that of the United States Government; in competition with many who mied
and sell such products and are unwilling to offer and sell same, thus pac b
and assembled or otherwise arranged and packed for sale to purchaSing P
lic so as to involve game of chance or any other method of sale contrary
publie policy, and refrain therefrom;

d number of

) d addition®

N

1 Amended and supplemental,
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With tendency unduly to hinder competition or create monopoly through tendency
ang Capacity to exclude from candy and bakery products trade competitors
Who do not adopt and use same or equivalent or similar methods, involving
Same op equivalent or similar element of chance or lottery scheme, and with
Tesult that many dealers in and ultimate purchasers of such products, at-

tracteq by said methods and manner of packing same and element of chance

Involyeq in sale thereof as above set forth, were thereby induced to buy

Said Products, thus packed and sold by it, In preference to those offered

and solq by competitors who do not use same or eguivalent methods, and

With tendency and capacity to induce such preferential purchasing, and, by

'enson of saiq game of chance, to divert unfairly te it trade and custom

trom its aforesaid competitors, to exclude from trade involved all com-

Petitors who are unwilling to and do not use same or equivalent methods

Ccause unlawful, to lessen competition in said trade and create a monopoly
€Teof in 1t and such other distributors of said products as use same or

“duivalent methods, and deprive purchasing public of benefits of free compe-

tion therein, and eliminate therefrom all actual competitors and exclude

therefmm all potential competitors who do not adopt and use said or equiva-

IieldIent Mmethods ;

» That such methods, acts, and practices were all to the injury and prejudice
OF the publie ang competitors and constituted unfair methods of competition.

Urp ¢ . Kolinski for the Commission.
™ W. A. Ferguson, of Long Island, N. Y., for respondent.

AnENDED AND SupPLEMENTAL COMPLAINT

0,11;’}1”‘3“3, The Federal Trade Cox.nmissiop did he.aretofore, to wit,
ent }? Uuary 19, 1938, issue its complaint herein charging that rf:s.ponfl-
ity ¢Teln was and had been using unfair metho@s of competition in
n &State Commerce within the intent and meaning of. Section 5 of
o c; ct of Copgress, approved September 26, 1914, entitled “An J.Xct
ang ;ate & Federal Trade Commission, to define its powers and duties,
W OT other purposes”; and .
$pon derea,g’ This Commission having reason to believe that the re-
.3 At herein is engaged in business other than as described in
petiti‘;‘m}plaint and has been and is. using un‘fair .methods of com-
anq inn N commerce, as “commerce” is deﬁ.ned in said act, other than
1ts sq3 addltml} to those in relation to which the Cpmmlssmn 1ssued
Yocee d_complalnt, and it appearing to said Commission t?la.t a further
» "M by it in respect thereof would be in the public interest;
Visiooljg’ theref ore, Acting in the public interest,_pursuantv to the pro-
Ornijf- the Act of September 26, 1914, aforesaid, the Federal Trade
ti %S1on charges that Loose-Wiles Biscuit Company, a corpora-
» 188 been and now is using unfair methods of competition in

fon ﬁner ©8, as “commerce” is defined in said act, and states its charges
2t Tespect gg follows:
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Paracraru 1. Respondent Loose-Wiles Biscuit Company is & ¢
poration organized and doing business under the laws of the State
of Missouri, with its principal place of business at 811 Commerc
Building, Kansas City, Mo. Respondent also maintains places ©
business in various other cities and States one of which said place?z
of business is located at Denver, Colo. Respondent is now and for
more than 1 year last past has been engaged in the manufactu
candy and bakery products and in the sale and distribution there?
to wholesale dealers, jobbers, and retail dealers. Respondent causes
and has caused its said products when sold to be transported from s
principal place of business in Kansas City, Mo., and from its place
of business in Denver, Colo., to purchasers thereof in the States ©
Missouri and Colorado and in various other States of the Unit
States, at their respective places of business. There is now, and ha
been for more than 1 year last past, a course of trade and comnerc®
by said respondent in such candy and bakery products between 27
among the various States of the United States. In the course an
conduct of said business respondent is in competition with other
corporations. and with partnerships and individuals engaged in the
sale and distribution of candy and bakery products in commerc®
between and among the various States of the United States. .

Pagr. 2. In the course and conduct of its business, as described 1
paragraph 1 hereof, respondent sells and has sold to wholesale deﬂler‘s’
jobbers, and retail dealers certain assortments of candy and palery
products so packed and assembled as to involve the use of a lottety
scheme when sold and distributed to the consumers thereof. Cel't"”]?
of said assortments are hereinafter described for the purpose of _ShoW
ing the methods used by respondent, but this list is not all-inclustvé 0
the various assortments, nor does it include all of the details 01
several plans which respondent has been or is using in the distributio®
of candy and bakery products by lot or chance: s

(@) One of said assortments is composed of a number of small bi.lrel
of candy and a number of large bars of candy, together with a (1ev1CO
commonly called a push card, and the assortment is distributed !
the purchasing public in the following manner:

Sales are 5 cents each and each purchaser is entitled to one pus
from said card. When a push is made from said card a numbe’ !
disclosed. The numbers begin with 1 and continue to the numbe? 0
pushes there are on the card, but the numbers are not arrangé® -
numerical sequence. The card bears statements informing PTOSPSG
tive purchasers that all numbers, with the exception of 5, 10; 15, a’
25, and the last number pushed, entitle the purchasers thereof t0 ¢
5-cent bar of candy, being one of the smaller bars of the assortmer™

re O
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and that the aforementioned numnbers entitle the purchasers thereof to
3 large bar of candy. The large bars of candy are worth more t}}an
cents each and the person who obtains one of the numbers calling
o a large bar of candy receives the same without additional charge.
The humbers on said cards are effectively concealed from purchasers
Prospective purchasers until a selection has been made and the
Particyly push separated from the card. The aforesaid purchasers
of saiq candy who procure one of the specified numbers, thus procure
© said large bars of candy wholly by lot or chance.
) Another assortment consists of a number of boxes of assorted
Y and an additional article of merchandise, together with a de-
Commonly called 2 punchboard. Said boxes of candy are dis-
Uted to the consuming public by means of said punchboard in the
0 O\Ving manner:
€ sales are 5 cents each and when a punch is made from the
24 o number is disclosed. The numbers begin with 1 and con-
tnye ¢ the number of punches there are on the board, but the num-
°IS are not arranged in numerical sequence. The board bears a
Matement o statements informing prospective purchasers that cer-
*I specified numbers entitle the purchasers thereof to receive a box
‘andy, The punches on the board are arranged in 12 sections
and the purchaser of the last punch in each section receives a pound
X of candy and the purchaser of thé last punch on the board re-
zel"eslboth a pound box of candy and an additional. a.rticle of mer-
nuandlse- A purchaser who does not qualify by obtammg: one of the
n mbers calling for one of the boxes of candy or by punching the last
I‘em. T in one of the sections, or the last number on the boa.rd,
Celves hothing for his money other than the privilege of punching
Tumber from the board. The boxes of candy are worth more than
Cents each and a purchaser who obtains one of the numbers calling
mel‘ a box.of candy, or a box of candy a,n'd an additional article of
errchandlse, receives the same for the price of 5 cents. The num-
. S are effectively concealed from purchasers and prospective pur-
A%ers until g punch or selection has been made and the particular
Panch Separated from the board. The boxes of candy are thus dis-

o
c“l:uted to purchasers of punches from the board wholly by lot or
Nce,

Cang
Viee
trih

ass(c.) Another assortment consists of a number of packages of

orted chocolate and vanilla wafers and other bakery products, to-
are ;r With a device commonly called a punchboard. Said wafers
- Wstributed to the consuming public by means of said punchboard
€ fOllowing manner:
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Purchasers punching numbers ending in “0” receive the same with-
out charge. For certain other numbers the purchasers thereof pay
1 cent, 2 cents, 3 cents, 4 cents, or 5 cents. When a punch is M2 8
from the board a number is disclosed. The numbers begin with
and continue to the number of punches there are on the board, but
the numbers are not arranged in numerical sequence. The boaf
bears statements or legends informing prospective purchasers.th”t’
certain specified numbers entitle the purchasers thereof to recelv® 3
Tl4-ounce package of said wafers. The punches on the board 8
arranged in 12 sections and the purchaser of the last punch in eac"
section receives a 7l4-ounce package of wafers. A purchaser who
does not qualify by obtaining one of the numbers calling for a pac™
age of wafers or by punching the last number in a section receive®
nothing for his money other than the privilege of punching a nu®® er
from the board. The numbers are effectively concealed from purch?¥”
ers and prospective purchasers until a punch has been made and the
particular punch separated from the board. The retail value of .the
said packages of wafers is greater than any of the designated pric®
of said punches. The packages of wafers are thus distribute
the purchasers of said punches from the board wholly by lot o
chance, d

Par. 3. Retail dealers who purchase respondent’s said candy 2”
bakery products, directly or tindirectly, expose and sell the same
the purchasing public in accordance with the aforesaid sales pla™
Respondent thus supplies to and places in the hands of others & me%nl
of conducting lotteries in the sale of its products in accordance ¥’
the sales plans hereinabove set forth, and said sales plans have .
tendency and capacity to induce purchasers thereof to PuI'Chas‘
respondent’s said products in preference to candy and bakery pro
ucts offered for sale and sold by its competitors. 5

Par. 4. The sale of said candy and bakery products to the purch? '
ing public in the manner above alleged involves a game of chance do
the sale of a chance to secure a larger piece of candy, or box of ¢22 l}’ ’
or a package of bakery products. The use by respondent of Sﬂ‘o
methods in the sale of candy and bakery products and the sale s
same by and through the use thereof and by the aid of said meth(:;es
is a practice of the sort which the common law and criminal statl a0
have long deemed contrary to public policy and is contrary to o8
established public policy of the Government of the United Sta t(;
The use by respondent of said methods has the tendency unduly s
hinder competition or create monopoly in this, to wit: that the 1; :
thereof has the tendency and capacity to exclude from the candy ame
bakery products trade competitors who do not adopt and use the sa
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ethods or equivalent or similar methods involving the same or an
“Wivalent, or gimilar element of chance or lottery scheme. Many
Persons, firms, and corporations who make and sell candy and bakery
Productg iy competition with the respondent as above alleged are
‘aniuing to offer for sale or sell candy and bakery products so
Packed anq assembled as above described or otherwise arranged and
Picked for sale to the purchasing public so as to involve a game of
“lance, op any other method of sale that is contrary to public policy,
*nd such competitors refrain therefrom,
b 4R. 5. Many dealers in, and ultimate purchasers of, candy and
Akery Products are attracted by respondent’s said methods and man-
"er of Packing said candy and bakery products and by the element of
? hance involved in the sale thereof in the manner above described and
e thereby induced to purchase said candy and bakery products so
Packeq g sold by respondent in preference to candy and bakery
Products offered for sale and sold by said competitors of respondent
- 1° do not yse the same or equivalent methods. The use of said
Methods by respondent has a tendency and capacity, because of said
S%:.me of chance, to divert to respondent trade and custom from its
o 4 €Ompetitors who do not use the same or equivalent method.s, to
Xclude from said candy and bakery products trade all competitors
m 0 are unwilling to and who do not use the same or .equ'ivaleflt
cailtélods because the same are unlawful, to lessen competition in said
saiq Y and bakery products trade, to tfand to create a monopoly of
ist ‘andy and bakery products trade in respondent and such ot.her
en t“bUtors of candy and bakery products as use the same or equiva-
re Methods, and to deprive the purchasing public of the benefit of
of ® Competition in said candy and bakery products trad‘e. The.us‘e
Ilatialfd methf)ds by respondent has a tendency and capacity to elimi-
all rom said trade all actual competitors and to exclpde therefrom
o Potentja) competitors who do not adopt and use said methods or
1Uvalent methods.
Spond' 6. The aforementioned methods, a<.:ts, and practic.es of re-
vosn ¢ are all to the injury and prejudice of the public and of
metp}?ndent’s competitors as hereinabove alleged, and constitute unf.alr
Od?‘ of competition in commerce within the intent and meaning
entitf c(;l?‘n 5 of an Act of Congress, approved S?pt.ember 26, 19%4,
Dower An Act to create a Federal Trade Commission, to define its
®rs and duties, and for other purposes.”

REPORT, Finpines as To THE Facts, anp Oroer

hPurSuant to the provisions of the Federal Trade Commission Act,
edera] Trade Commission, on January 19, 1938, issued and there-
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after served its complaint in this proceeding upon the respondent’
Loose-Wiles Biscuit Company, a corporation, charging it with the use
of unfair methods of competition in commerce in violation of the pr&”
visions of said act. On March 12, 1938, the Commission issued 1t
amended and supplemental complaint, to which the respondent file
in the office of the Commission an answer admitting all the m?.terl‘zl
allegations of the complaint to be true, and waiving the taking 0
further evidence, and all other intervening procedure. Thereafte?
this proceeding regularly came on for final hearing before the Com-
mission on the said amended and supplemental complaint and aﬂs“.’ef:
and the Commission, having duly considered the matter and 'be“;l:
now fully advised in the premises finds that this proceeding isint
interest of the public, and makes this its findings as to the facts an
its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent Loose-Wiles Biscuit Company, is & coF)
poration organized and doing business under the laws of the Stat® o‘
Missouri, with its principal place of business at 811 Commerce Bu
ing, Kansas City, Mo. Respondent also maintains places of busib®>
in various other cities and states, one of which said places of bust
ness is located at Denver, Colo. Respondent is now, and for mor
than one year last past has been, engaged in the manufactur® 0
candy and bakery products and in the sale and distribution thereo
to wholesale dealers, jobbers, and retail dealers. Respondent cause?
and has caused, its said products when sold to be transported frolz
its principal place of business in Kansas City, Mo., and from its plac ¢
of business in Denver, Colo., to purchasers thereof in the States 0
Missouri and Colorado and in various other States of the Unltes
States, at their respective places of business. There is now, and hge
been for more than 1 year last past, a course of trade and comme”
by said respondent in such candy and bakery products between ap
among the various States of the United States. In the coursé an’
conduct of said business, respondent is in competition with other Cf’ o
porations and with partnerships and individuals engaged in the 5*
and distribution of candy and bakery products in commerce betwee
and among the various States of the United States. . 10

Par. 2. In the course and conduct of its business, as described .
paragraph 1 hereof, respondent sells and has sold to wholesale de? d
ers, jobbers and retail dealers certain assortments of candy ° 2
bakery products so packed and assembled as to involve the use of
lottery scheme when sold and distributed to the consumers thereor:
Certain of said assortments are hereinafter described for the P




LOOSE-WILES BISCUIT CO. 1125

1us Findings

Pose of showing the methods used by respondent, but this list is not

al 'inCIusive of the various assortments, nor does it include all of
.® details of the several plans which respondent has been or is using
e distribution of candy and bakery products by lot or chance:
%) One of said assortments is composed of a number of small bars
“ndy and a number of large bars of candy, together with a device
OMmonly ealed 5 push card, and the assortment is distributed to the
DurchaSing public in the following manner:
dles are 5 cents each and each purchaser is entitled to one push
™ said card. When a push is made from said card a number is
olsc %Sed. The numbers begin with one and continue to the number
Pushes there are on the card, but the numbers are not arranged in
ilémerical sequence. The card bears statements informing prospec-
95 ® Purchasers that all numbers, with the exception of 5, 10, 15, 20,
v nd the last number pushed, entitle the purchasers thereof to a
’n;ltcent bar of candy, being one of the smaller bars of the assort-
ther. and that the aforementioned numbers entitle the purchasers
ereof to o large bar of candy. The large bars of candy are worth
erg an 5 cents each and the person w.ho obtains one <_)f the num-
tion (iﬂlhng for a large bar of candy receives the same without addi-
I'onil charge. The numbers on said cards are effectwe!y concealed
maq Purchasers and prospective purchasers until a selection has been
Saide and the particular push separated from the card. 'Fhe afore-
b Purchasers of said candy who procure one of the specified num-

o}ers, thus procure the said large bars of candy wholly by lot or
lance,

Car(ig) Another assortment consists of a num‘t_>er of boxes of_ assorted
o i’ nd an additional article of merchz?,ndlse, together with a d.e-
tributocllnmonly called a punchboard. Said boxes. of candy are dl'S-
the ¢ t© the consuming public by means of said punch board in

fOHOWIHg manner:
> Sales are 5 cents each and when a punch is made from the
tinye ta Number is disclosed. The numbers begin with one and con-
er aO the number of punches t}}el‘e are on the board, but the num-
Statemre hot arranged in numerical sequence. The board bears a
tain 5 enF or statements informing prospective purchasers .that cer-
of o x? ecifieq numbers entitled the purchasers thereo.f to receive a box
¢ pu y} he punches on the board are arr.anged in 12 sections and
Canclic 1aser of the last punch in each section receives a pound .box
oth g Y and the purchaser of the last punch on the board receives
purcﬁound box of candy and an addition.al. article of merchandise.
calliy, faser who does not qualify by obtaining one of the numbers
€ Tor one of the boges of candy or by punching the last number

Lo



1126 FEDERAL TRADE COMMISSION DECISIONS
Findings 26 F. T.C-

in one of the sections, or the last number on the board, receives
nothing for his money other than the privilege of punching a nurobe?
from the board. The boxes of candy are worth more than 5 cents
each and a purchaser who obtains one of the numbers calling for
box of candy, or a box of candy and an additional article of me!”
chandise, receives the same for the price of 5 cents. The number?
are effectively concealed from purchasers and prospective purchaSers
until a punch or selection has been made and the particular punc
separated from the board. The boxes of candy are thus distribute
to purchasers of punches from the board wholly by lot or chance.
(¢) Another assortment consists of a number of packages of 85
sorted chocolate and vanilla wafers and other bakery products, tor
gether with a device commonly called a punchboard. Said wafer
are distributed to the consuming public by means of said punchboa®
in the following manner: )
Purchasers punching numbers ending in “0” receive the same with-
out charge. For certain other numbers the purchasers thereof P2
1 cent, 2 cents, 3 cents, 4 cents or 5 cents. When a punch is 1% °
from the board a number is disclosed. The numbers begin with oné
and continue to the number of punches there are on the board, bY
the numbers are not arranged in numerical sequence. The booT ¢
bears statements or legends informing prospective puI‘chaseI‘S'tha
certain specified numbers entitle the purchasers thereof to recel" >
714-ounce package of said wafers. The punches on the board 27
arranged in twelve sections and the purchaser of the last pun¢ .
each section receives a 7l4-ounce package of wafers. A puI'Chasea
who does not qualify by obtaining one of the numbers calling for §
package of wafers or by punching the last number in a section e
ceives nothing for his money other than the privilege of punchitg
number from the board. The numbers are effectively conceal®

B

from purchasers and prospective purchasers until a punch has be:e_

made and the particular punch separated from the board. hfe the
0

tail value of the said packages of wafers is greater than any
designated prices of said punches. The packages of wafers ar
distributed to the purchasers of said punches from the board ¥
by lot or chance. nd
Par. 8. Retail dealers who purchase respondent’s said candy # to0
bakery products, directly or indirectly, expose and sell the same o
the purchasing public in accordance with the aforesaid sales P2
Respondent thus supplies to and places in the hands of Othersce
means of conducting lotteries in the sale of its products in accordaﬂv
with the sales plans hereinabove described, and said sales plaps ase
the tendency and capacity to induce purchasers thereof to PurCh21

o thus
holly
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respondent’s said products in preference to candy and bakery prod-
Ut offered for sale and sold by its competitors.
. 4R 4. The sale of said candy and bakery products to the purchas-
"€ Public in the manner above found involves a game of chance or
the sal of a chance to secure a larger piece of candy, or box of
“andy, op 4 package of bakery products. The use by respondent of
*1d methods in the sale of candy and bakery products al}d the sa_le
‘ame by and through the use thereof and by the aid of said
Tethogs Is a practice of the sort which the common law an.d criminal
Matuteg have long deemed contrary to public policy and is contrary
° AN established public policy of the Government of the United States.
.° Use by respondent of said methods has the tend.ency unduly to
ey Competition or create monopoly in this, to wit: that the use
¢reof hag the tendency and capacity to exclude from the candy and
°T¥ products trade competitors who do not adopt and use the same
mEt.h ods op equivalent or similar methods involving the same or an
“duivaleng or similar element of chance or lottery scheme, Many
Pers()ns, firms, and corporations who make and sell candy and bakery
Prodyetg in competition with the respondent, as above found, are
“Ilwil]'mg to offer for sale or sell candy and bakery products so
Packeq and assembled as above described, or otherwise arranged and
Packeq gy sale to the purchasing public so as to involve a .game.of
Jlance, op any other method of sale that is contrary to public policy
" such competitors refrain therefrom.
be AR. 5., Many dealers in, and ultimate purchasers of, candy and
Akery Products are attracted by respondent’s said methods and man-
°r of Packing said candy and bakery products and by the element
ot chance involved in the sale thereof in the manner above described,
4re thereby induced to purchase said candy and bakery products
" Packeq and sold by respondent in preference to candy and bakery
"0ducts offereq for sale and sold by said competitors of respondent
"ho g ot use the same or equivalent methods. The use of sa*d
methods by respondent has a tendency and capacity, because of said
foune of chance, to unfairly divert to respondent trade and custom
"M its said competitors who do not use the same or equivalent
methods’ to exclude from said candy and bakery products trade all
COMpetitopg Wwho are unwilling to and who do not use the same or
efllllv.alent Iethods because the same are unlawful, to lessen competi-
‘0 said candy and bakery products trade, to create a monopoly
Sad candy apng bakery products trade in respondent and such
* distributors of candy and bakery products as use the same or
rduivaleng methods, and to deprive the purchasing public of the
“nefit of free competition in said candy and bakery products trade.
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The use of said methods by respondent has a tendency and capacity
to eliminate from said trade all actual competitors and to excluc.le
therefrom all potential competitors who do not adopt and use s
methods or equivalent methods.

CONCLUSION

The aforesaid methods, acts and practices of respondent, 10oS®
Wiles Biscuit Company, a corporation, are all to the injury 2P
prejudice of the public and of respondent’s competitors, as hereit”
above found, and constitute unfair methods of competition in con”
merce within the intent and meaning of the Federal Trade Commis”
sion Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Con”
mission upen the amended and supplemental complaint of the Corﬂ‘
mission and the answer of the respondent, Loose-Wiles Biscuit COme
pany, a corporation, admitting all the material allegations of ¥
complaint to be true and waiving the taking of further evidence an
all other intervening procedure, and the Commission having ¥ g
its findings as to the facts and its conclusion that said respondent he
violated the provisions of the Federal Trade Commission Act:

It is ordered, That the respondent, Loose-Wiles Biscuit ComP ;
a corporation, its officers, agents, representatives, and employeesé. o5
connection with the offering for sale, sale and distribution of car 10
and bakery products in interstate commerce or in the District
Columbia, do forthwith cease and desist from: red

1. Selling and distributing candies or bakery products so P&
and assembled that sales of such candies or bakery pl‘Od“ctS
the general public are to be made, or may be made, by means 0
lottery, gaming device, or gift enterprise; ot$

2. Supplying to or placing in the hands of dealers, assortmee
of candies or bakery products which are used, or which may be “Srt_’
without alteration or rearrangement of the contents of such asso
ments, to conduct a lottery, gaming device or gift enterprise 1 s
sale or distribution to the public of such candies or bakery prodv
contained in said assortments;

3. Supplying to or placing in the hands of dealers, as
of candies or bakery products, together with a punchboard, P
pull card, or other lottery device, for use, or which may be US
distributing or selling such candies or bakery products to the P
at retail;

anys

sortment®
ush 0

ed, 1B
ublics
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11 Order
pu‘ls'hsupplying to or placing in the hands of dealers, a punchboard,

cand'or pull card, or other lottery device, eit}ler with assortments of
pull 1e8 or bakery products, or Sfepal.'ate]y, which punchboard, push or
distri?bar@’ or other' lottery device, is to be used, or may be used, in
or Wh_Utlng or selling such candies or bakery products to tl'{e publie,
oo (;Ch punchboard, push or pull card, or other lottery device, bears
i:sn S or statements informing the pu.rchasing public that !;he can-
to ¢ or bakgry products contaiped in said assortments are being S(?ld
con € public by lot or chance in accordance with a sales plan which

Stl't‘lte a lottery, gaming device, or gift enterprise.
bls further ordered, That the respondent, Loose-Wiles Biscuit
of Thp'any’ a corporation, shall, within 60 days after service upon it
18 order, file with the Commission a report in writing setting

f .
O'th in detail the manner and form in which it has complied with
13 ordep,
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Ix tuE MATTER OF

THE E. R. PAGE COMPANY, INC.

N
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLAT[O
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 3334 Complaint, Feb. 12, 1938—Decision, Apr. 18, 1938

nOf ap

Where a corporation engaged in manufacture, sale, and distributio 5

internal and external treatment for piles; in offering same through lette
circulars, leaflets, advertisements in newspapers, and periodicals: an
otherwise— for
Represented that said treatments or remedies were competent and effective
said ailment and that use thereof, as directed, would end suffering aﬂl
pains incident thereto and remove or eliminate causes thereof and i1y
and cure same, facts being that while said preparations would temp"r’me5
remove pain and other conditions attendant upon said ailment in some ?nst
thereof, they would not end such suffering or paln nor remove or elim® nr'
cause or causes of said condition, nor act as permanent remedy tneref;’lc'
With effect of misleading and deceiving substantial portion of purchasing pu 6
into erroneous belief that said representations and implications Weré tr i
and that said preparations would do more than temporarily remove pa 1
and other conditions attendant upon said condition, and end tortures & '
pains incident thereto and remove cause of said ailment and cure 58 sch
and of causing substantial portion of purchasing public, because of Sﬂ
erroneous and mistaken beliefs, to buy said products or prepal'ations' {015
of thereby diverting unfairly to it substantial trade from its competi
who truthfully represent their products and preparations: ¢ the
Held, That such acts and practices were to the prejudice and injury _0
public and competitors and constituted unfair methods of competitio™

Mr. Fletcher G. Cohn for the Commission.
Nash & Donnelly, of Chicago, Ill., for respondent.

CoMPLAINT

Pursuant to the provisions of an Act of Congress ﬂPPrOVZ(:
September 26, 1914, entitled “An Act to create a Federal Tras ”
Commission, to define its powers and duties, and for other Purpose '
the Federal Trade Commission, having reason to believe that

E. R. Page Company, Inc., a corporation, hereinafter referre¢ . tion
respondent, has been and is using unfair methods of competli o
in commerce as “commerce” is defined in said act, and it aPPearulﬁ
to the Commission that a proceeding by it in respect thereo s
be in the public interest, hereby issues its complaint st&

charges in that respect as follows:

ting ?

is

Paracrapm 1. Respondent, The E. R. Page Company, Inc- ]aws

corporation organized and existing under and by virtue © febusi‘
0

of the State of Michigan, with its principal office and place




