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Syllabus

I~ THE MATTER OF

STANDARD BRANDS INCORPORATED AND STANDARD
BRANDS OF CALIFORNIA?®

COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SIC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914,
AS AMENDED

Dockel 2986. Complaint, Nov. 21, 1936—Decision, May 1, 1940

Di1SCRIMINATING IN PRICE—CLAYTON Acrt, SEO. 2 (a)—WHETHER DUR AILOWANCE
ONLY FOorR DIFFERENCES IN COST OF MANUFACTURE, SAIE OR DELIVERY RESULTING
FroM DIFFERING METHODS, ETC.—CO0ST ASCERTAINMENT—ESTIMATES—COSTS—
ITEMS, UNITS AND ALLOCATIONS,

In proceeding in which corporation and its subsidiary, engaged on national scale
in manufacture and sale of bakers' yeast, chiefly, to some 25,000 customers,
under schedule of price differentials and practices in application thereof,
challenged as constituting discrimination in price in violation of aforesald
section, offered cost studies, computations, and allocations based upon lump
sum estimates demonstrated by their own tabulations as erroneous, dis-
tributed results of such error throughout their cost study on basis of re-
assumed correctness of demonstrated errors, applied repeatedly such lump
sum estimates directly and indirectly throughout their allocations of costs,
and augmented “by difference” partial cost data obtained by actual survey
in order to adjust final and vital results to coincide with lump sum estimates
made at outset, resorted to use of such lunp sum estimates in allocations of
all costs, and included in costs allocated to bakers® yeast many items of cost
not incurred In manufacture, sale, and delivery of such product, and many
items of cost which should be allocated equally to each pound of such yeast:
Held, (1) That their lump sum estimates cannot be made the basis for
price differentials; and (2) that costs which are not incurred in the manu-
facture, sale, or delivery of a product, and costs which should be allocated
equally per unit to the product, eannot be made the basis for price differen-
tials; and (3) that only such costs may be used to Justify a price differen-
tial between different purchasers of a product of like grade and quality as
those which reflect no more than the savings made in the functions and
activities which are essential in the manufacture, sale, or delivery resulting
from the differing methods or quantities in which such products are to such
customers sold or delivered.

1 The original findings and order are published in 29 F. T. C. 121, The effect of Com-
mission order of May 1, modifying such original findings and order, {8 to include, as
set forth in the new paragraph 135 of the findings, 1n lieu of the old paragraph 15 of the
original findings, respondents’ theretofore methods in sale of foil yeast as discriminatory
in violation of the statute Involved, and to Include such methods of selling said foll yeast
within the prohiblitions of the order, ns set forth in the paragraph thereof relating
thereto, on page 1157, infra,
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DISORIMINATING IN PRICE—CLAYTON AcT, Skc, 2 (a)—QUANTITY DISCOUNTS AND
DIFFFRENTIALS—~WHERE NoT JUSTIFIED BY DIFFFRENCES IN CosT, ETC.; BASED
ON MONTHLY PURCHASE OR REQUIREMENT; APPLICABLE EQUALLY TO MULTI-UNIT-
DELIVERY BUYERS; AND SPECIAL OFF-SCALE CONCESSIONS.

Where a corporation and its Pacific coast subsidiary, which were engaged in the

manufacture, sale, and distribution of foil yeast, and, chiefly, of bakers’ yeast
of uniform grade and quality ; and which— )

(1) Constituted 1argest manufacturers of yeast in the United States, en-
Joyed bhetween 55 and 65 percent of the total business, had 6 factories from
the Atlantic to the Pacific, had 444 agencies and subageneies so geographi-
cally located throughout the country that the yeast would reach such agencies
by common carrier within 24 hours after its manufacture and be delivered
within 24 hours from such time of arrival from the refrigerated warehouses
maintained exclusively for its storage, and served 25,000 customers in prac-
tically every city, town, village, and community in the United States, ranging
from chain food organizations of national scope with 38 bakeries east of the
Rockies and many thousands of retail stores, and baking companies of both
national and sectional scope, with bakeries running into the scores, to smallest
local concerns, in direct competition with the house-to-house and other selling
by the larger enterprises; and

(2) Gave its customers the bencfit of extensive free research and mer-
chandising service, through advising them as to results from research activi-
ties carried on in their research laboratories and experiments made in effort
to improve products made from yeast, and through experts employed to visit
bakeries and render such assistance as they could to customers in overcoming
diffienlties encountered by said customers in manufacture of bread and allied
products, through the sending of merchandising experts to instruct and advise
customers as te how best to display their goods and secure business, through
national advertising campaigns in periodieals and by radio, and through the
furnishing of advertising material at cost, and at lower prices than otherwise
comparably obtainable, to enable local bakers to tie in locally with national
advertising enmpaigns, and through maintenance of free school for bakers,
with the resnlt that they were thereby enabled, through such services and
their prestige and good will, to secure more favorable prices for their products
than were competitors—

In selling their bakers’ yeast under price lists and schedules which they did not

(a)

publish and with contents of which no customer was acquainted, and under
which, as involved in instant case and applicable to Jarge part of country
and worked out in 11 steps, purchasers of 50,000 pounds and more of bakers’
yeast received price of 14 cents a pound, purchasers of 10,000 to 50,000 pounds
received price of 1414 cents a pound, those purchasing from 7,500 to 10,000
pounds received price of 16 cents, and prices in remaining 8 steps ranged up-
ward from 17 cents for monthly purchases or requirements of buyer ranging
from 5,000 to 7,500 pounds, to 235 cents for those purchasing from 1 to 150
pounds—

Discriminated in price between customer competitors through said scale and
price differentfals; which were not justified by reason of differences in costs of
delivering respective quantities therein set forth, and were not shown to be
stuch as make only due allowances for differences in the cost of manufacture,
sale or Qelivery resulting from the differing methods or quantities In which
such yeast wns to such purchasers sold or delivered, and under which (1)
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Nation-wide food chain, enjoying said 14-ceut price on basis of purchases in
aggregate for its large number of bukeries, requirements of no single one of
which was such as to entitle it thereto, benefited by a saving of $25,000 over
amounts payable for corresponding quantity purchased by 1414-cent customers,
by $100,000 over 16-cent customers, and by increasing amounts up to $550,000
over 25-cent customers; (2) customers paying highest price were discriminated
against with respect to all other customers; (3) customers paying lowest
prices, including Nation-wide chains, were given benefit of discrimination as
against all other customers; (4) medium-sized independent baker was dis-
criminated against with respect to his larger competitors and given benefit
of discrimination as against his smaller competitors, with greatest discrimi-
nation in all instances in favor of most powerful competitor, and customer
using approximately 10,000 pounds of yeast, aud receiving elther 16-cent or
14%-cent price, would need to increase monthly consumption of yeast by
40,000 pounds, at least, or monthly output of bread by 4,000,000 pounds to
secure 14-cent price, 1o which, on basis alone of delivery to separate factory
or bakery of any customer, no customer was entitled, and (5) under which
the effect of the disparity involved, greater per unit as between extreme price
brackets, was increased in total volume as between medium and lower price
brackets, go that baker taking 1,499 pounds of yeast per month and paying
scale price of 20 cents per pound would be discriminated against in sum of
approximately $1,080 per year, as compared with baker paying 14 cents per
pound ;

With result, through such scale of prices and differentials involved therein, under

which cost of producing pound of bread was increased by one-seventh of a
cent as between baker paying 14 cents and one paying 25 cents, of enabling
large bakeries and chains to make large and substantial savings which they
might employ in the keen competition shown to exist between them and the
smaller bakeries, and of conferring, through aforesaid and various other im-
portant cost differentials brought about under said scale in bakery business,
with its large sales and close margins, constituting substantial, materlal, and
vital factors of competition, an advantage on purchasers of yeast at lower
prices which might be reflected in many different ways in lessening or injur-
ing of competition through use for periodical reductions in price or increase
in service, sales effort, and sales appeal, to the disadvantage of the bakers
against whom such discriminations are employed; and

With result that effcct of such discriminations in price was and might be substan-

(v)

tially to lessen competition and tend to create a monopoly in the sale and
distribution of bread and allied products in the respective lines of commerce
in which they and thelr customers were engaged, and to injure, destroy, or
prevent competition with customers receiving benefit of such discrimination ;
and

Discriminated in price by deviating from said schedule and not selling at
prices based upon actual quantity or volume delivered to respective pur-
chasers, through practice of applylng' such schedule on basis of respective
customers’ monthly requirements, irrespective of whether or not such require-
ments were purchased of them, (1) between customers, on the one hand, who
purchased all of their requirements of yeast from them, and customers who
thus purchased only a part of their requirements, so that, under certain
circumstances, purchaser buying his entire requirement would pay more than
other customer buying similar quantity of them, but with larger monthly
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requirement, and would pay, also, same amount as still other customer pur-
chasing less, but with same monthly requirement, and (2) between customer,
on the one hand, who purchased some but not all of his requirement from
them, and other customer who also purchased some but not all of his require-
ment, so that, under certain circumstances, customer purchasing given quan-
tity, but with larger requirement, might pay less than customer purchasing
of them similar quantity, but with smaller requirement ;

Discriminated in price between different purchasers of their said yeast by
deviating from said schedule, and not selling at prices based upon actual
quantity or volume delivered to respective purchasers, through practice of
selling to purchasers based upon their total monthly requirements or pur-
chases instead of upon the definite quantity or volume delivered monthly to
the separate plants, bakeries, factories, or warehouses of such respective
costomers, and under which practice food and bakery chains with numerous,
widely scattered, separate bakeries or factories, deliveries to no one of which
were such, as case might be, as to secure purchaser 14 cent, 1415 cent, or other
more favorable price bracket, but would have fallen in price brackets ranging
from 1414 cents to 19 cents and as high as 23 cents, received, through such
aggregating practice, benefit of 14-cent, 1414-cent, or 15-cent price, and bene-
fited thereby through savings secured through such discriminations in their
favor and agalinst those paying scale prices, in amounts aggregating many
thousands of dollars; and

(d) Discriminated in price between different purchasers of their said yeast by

deviating from.said schedule and not selling at prices based upon actual
quantity or volume delivered to respective purchasers, through selling the
same quantity or volume monthly to different purchasers at different prices,
under practice of selling to some customers, including larger customers and
certain baking companies purchasing their yeast at 14-cent price, but who
consumed less than required quantity to entitle them thereto, and to others
similarly securing more favorable price than that to which thus entitled,
at so-called off-scale prices or concessions granted by central office, and not
by division managers, extent of whose authority with smaller customers did
not exceed more than two or three cent off-scale allowance, and not in good
faith to meet competition, but under general price policy pursued to outstrip
competitors ;

With result that the effect of such price discriminations, as above set forth, was

and might be substantially to lessen competition or tend to create monopoly
in sale and distribution of bread and allied products in the respective lines
of commerce in which they and their customers receiving benefit of such
discriminatory prices were engaged, and to Injure, destroy or prevent compe-
tition with customers receiving benefit of such discrimination; and

Where said corporations, in selling their foil yeast according to price seale of 27

(e)

cents a dozen for 300 pieces and up, per month, and 30 cents a dozen for.
under 300 pieces—

Discriminated in price between customer competitor purchasers of their said
foll yeast through selling said product to independent retailers taking more
than 300 pleces per month at price aforesaid of 27 cents, and selling at said
price such foil yeast also to units of corporate, voluntary and cooperative
groups, regardless of quantity delivered during any one month to any one
unit of such groups, members of which were competitively engaged under
like circumstances and conditions with independent retailers who purchased
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comparable quantities and did not receive benefit of such lower price and
differential, which did not make ounly due allowance for differences in cost
of sale and delivery resulting from differing quantities in which such foil
yeast was to such purchasers sold and delivered, and under which differential,
amounting annually to substantial sum, some preferred purchasers realized
substantial savings annually over other purchasers who did not receive
benefit thereof;

With the result that the effect of such price discrimination by said corporations
might be substantially to lessen competition or tend to create a monopoly
in the sale and distribution of foil yeast in respective lines of commerce in
which they and their customers receiving benefits of such diseriminatory
prices were engaged, and to injure or prevent competition with customers
recelving such benefit:

Held, That, through use of discriminatory prices as set forth in schedule in
question, and otherwise as above set out and indicated, said corporation and
subsidiary violated and were violating section 2 (a) of Clayton Act.

Before Mr, John W. Norwood, trial examiner.

Mr. James I. Rooney and Mr. Allen C. Phelps for the Commission.

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, and
Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C,,
for respondents.

CoMPLAINT !

Pursuant to the provisions of an act of Congress, approved June 19,
1936, Public 692 (the Robinson-Patman Act), amending section 2
of an act approved October 15, 1914 (the Clayton Act), the Federal
Trade Commission hereby issues its complaint against Standard
Brands Inc. and Standard Brands of California, stating the charges
in that respect as follows:

Paracrapr 1. Respondent Standard Brands Inc. is a corporation
organized and existing under and by virtue of the laws of the State
of Delaware with its office and principal place of business at 595
Madison Avenue in New York, N. Y.

Respondent Standard Brands of California is a corporation organ-
ized and existing under and by virtue of the laws of the State of Cali-
fornia, and is a wholly owned subsidiary of the respondent Standard
Brands Inec., and its offices are the same as those of respondent
Standard Brands Inc. .

Respondents manufacture, sell, and distribute yeast in commerce
to their customers located in the severdl States of the United States,
causing said yeast, when sold, to be shipped from their respective
factories in various States of the United States to the purchasers

1 Complaint published as amended by *“Stipulation Amending Complaint and Answers,
Approved by the Commisgion July 28, 1937,” so as to include paragraph 3-A and amend
paragraph 5.
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thereof located in the several States of the United States other than
the States of origin of the shipments.

Par. 2. In the course and conduct of their business as aforesaid,
respondents are now, and for many years have been, in substantial
competition with other corporations, partnerships, firms, and indi-
viduals engaged in the business of selling and distributing yeast in
commerce between and among the various States of the United
States.

Pag. 3. In the course and conduct of their business as described in
paragraphs 1 and 2 hereof, respondents, since June 19, 1936, have
been, and are now, discriminating in price between different pur-
chasers of their said product of like grade and quality by giving and
allowing certain purchasers of bakers’ yeast, used in the manufacture
of bread and allied products, different prices than given or allowed
other of their said purchasers competitively engaged, one with the
other, in the sale and distribution of bread and allied products within
the United States.

The discrimination in price herein referred to, insofar as it applies
to bakers’ yeast, is brought about by the respondents selling said
bakers’ yeast to their customers upon the following terms:

Cents per pound

50,000 pounds up per month —- 14
10,000 to 50,000 pounds per month 141
7,600 to 10,000 pounds per month__ 16
5,000 to 7,500 pounds per month___ 17
3,000 to 5,000 pounds per month - _ 18
1,500 to 3,000 pounds per month_ 19
1,000 to 1,500 pounds per month 20
500 to 1,000 pounds per month 21
300 to 500 pounds per month e 22
150 to 300 pounds per month - 23
1 to 150 pounds per month 25

Par. 3-A. In the course and conduct of their business as described
in paragraphs 1 and 2 hereof, the respondents, since June 19, 1936,
have been and are now discriminating in price between their pur-
chasers of their product of like grade and quality by giving and
allowing certain purchasers of bakers’ yeast used in the manufacture
of bread and allied products different prices than given or allowed
other of their said purchasers competitively engaged, one with the
other, in the sale and distribution of bread and allied products within
the United States. The discrimination in price herein referred to,
insofar as it applies to bakers’ yeast, is brought about by the respond-
ents selling bakers’ yeast to their customers within a given bracket



SPANDARD BRANDS, INC., ET AL. 1123
1117 Findings

as sct forth in said schedule in paragraph 8 hereof at prices different
from those charged other customers in the same bracket.

Par. 4. In the course and conduct of their business as described in
paragraphs 1 and 2 hereof, respondents, since June 19, 1936, have
been, and are now, discriminating in price between different pur-
chasers of their foil yeast of like grade and quality by giving and
allowing certain purchasers of foil yeast different prices than given
or allowed other of their said purchasers competitively engaged, one
with the other, in the resale of their foil yeast within the United
States.

The discrimination in price herein referred to, insofar as the same
applies to the sale of their foil yeast, is brought about by the
respondents selling foil yeast to their customers upon the following

terms:

Cents per doven
300 pieces or more per month 27
Less than 300 pieces per month 30

PAr. 5. The effect of said discrimination in price made by respond-
ents, as set forth in paragraphs 3 and 3-A hereof, has been, or may
be, substantially to lessen competition, or to injure, destroy, or pre-
vent competition in the manufacture, sale, and distribution of bread
and allied products; and the effect of said discrimination has been,
or may be, to tend to create & monopoly in said favored customers
receiving said discriminatory prices from said respondents in the dis-
tribution of said products in the United States.

Par. 6. The effect of said discrimination in price made by respond-
ents, as set forth in paragraph 4 hereof, has been, or may be substan-
tially to lessen competition, or to injure, destroy, or prevent compe-
tition in the sale and distribution of foil yeast; and the effect of said
discrimination has been or may be, to tend to create a monopoly in
said favored customers receiving said discriminatory prices from
said respondents in the distribution of foil yeast in the United States.

Par. 7. The foregoing alleged acts of said respondents are a viola-
tion of subsection 2 (a) of section 1 of said act of Congress approved
June 19, 1936, entitled “An act to amend section 2 of the act entitled
‘An act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes’, approved October 15, 1914, as
amended (U, S. C, title 15, sec. 13), and for other purposes.”

Report, Mopiriep FinpiNgs a8 To THE Facts AND OrDER

Pursuant to the provisions of an act of Congress, approved October
15, 1914, entitled “An act to supplement existing laws against unlaw-
ful restraints and monopolies, and for other purposes” (the Clayton
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Act), as amended, by an act of Congress approved June 19, 1936,
entitled “An act to amend section 2 of the act entitled ‘An act to sup-
plement existing laws against unlawful restraints and monopolies, and
for other purposes’ approved October 15, 1914, as amended (U. S. C,,
title 15, sec. 13) and for other purposes”, the Federal Trade Commis-
sion, on November 21, 1936, issued and served its complaint in this
proceeding upon the respondents named herein, charging that said
respondents were and had been discriminating in price between dif-
ferent purchasers from them of commodities of like grade and quality
in commerce in violation of the provisions of section, 2 (a) of said
act. After the issuance of said complaint and the filing of the re-
spondents’ answers thereto, testimony and other evidence in support
of the allegations of said complaint were introduced by James 1. -
Rooney, attorney for the Commission, before John W. Norwood, a
trial examiner of the Commission theretofore duly designated by it,
and in opposition to the allegations of the complaint by Theodore
Kiendl and Edwin F. Blair of the firm of Davis, Polk, Wardwell,
Gardner & Reed, attorneys for the above-named respondents. On
June 15, 1987, said complaint was amended as of the date of its issu-
ance, and said testimony and other evidence were duly recorded and
filed in the office of the Commission. Thereafter the proceeding regu-
larly came on for final hearing before the Commission on the said com-
plaint as amended, the answers thereto as amended, testimony and
other evidence, briefs in support of the complaint and in opposition
thereto and the oral arguments of counsel as aforesaid; and the Com-
mission having duly considered the same and being now fully advised
in the premises, and being of the opinion that the respondents have
been and are violating the provisions of section 2 (a) of said Clayton
Act, now makes these its findings as to the facts and its conclusions
drawn therefrom.
FINDINGS AS TO THE FACTS

Paracraru 1, Respondent Standard Brands Ine. is a corporation
organized and existing under and by virtué of the laws of the State
of Delaware, with its offices and principal place of business at 595
Madison Avenue, New York, N. Y. Respondent Standard Brands of
California is a corporation organized and existing under and by virtue
of the laws of the State of California with its office and principal
place of business at San Francisco, Calif., and it is a wholly owned
subsidiary' and under the immediate direction and control of the
respondent Standard Brands Inc.

Par. 2. Respondents are engaged, among other things, in the business
of manufacturing, selling, and distributing bakers’ yeast and foil
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yeast, producing approximately 120,000,000 pounds yearly, of which
10 percent to 12 percent is foil yeast and the remaining is bakers’ yeast.
Respondents are the largest manufacturers of yeast in the United
States and enjoy between 55 percent and 65 percent of the total yeast
business.

METHOD OF DOING BUSINESS

Par. 3. The yeast is manufactured by the respondents at its six fac-
tories located respectively at Peekskill, N. Y.; Chicago, Ill.; Pekin,
Ill.; San Francisco, Calif.; Sumner, Wash.; and the District of
Columbia.

The yeast, all of which is of like grade and quality, is manufactured
daily at these factories after which “makers’ yeast” is molded into 1-
pound and one-half pound cakes, wrapped, and then packed in 50-
pound cartons. Because of the perishable nature of the product,
prompt delivery is essential, and, to accomplish this, the respondents
maintain 444 agencies and subagencies so geographically located
throughout the country that the yeast will reach these agencies by
common carrier within 24 hours after its manufacture and from which
the yeast will be delivered to respondents’ customers within 24 hours
from the time it arrives there. At the agencies there are refrigerated
warehouses maintained exclusively for the storage of the yeast.

At the agencies the yeast, still in the 50-pound cartons, is placed
upon trucks owned and operated by the respondents, from which it
is delivered to some 25,000 customers located in practically every city,
{own, village, and community in the United States. The original
cartons are broken by the driver-salesmen where the quantity to be
delivered to a customer is less than 50 pounds.

Par. 4. The daily production of yeast at the factories is based upon
requisitions from the respective agencies, which in turn are based upon
sales of the preceding month, standing orders, and other anticipated
requirements from customers who are for the most part regular cus-
tomers and whose daily requirements of yeast can be anticipated.

Respondents require no written contracts with their customers and
there are no commitments that cannot be terminated by either re-
spondents or their customers at will. However, as a general practice
and except as otherwise shown hereafter, customers paying less than
25 cents per pound for yeast and who purchase all of their require-
ments from the respondents are obligated to purchase definite quan-
tities monthly, in order to secure the yeast at the more favorable
prices, as shown by the price schedules hereinafter referred to.

VWith the exception of a few wholesale routes yeast is delivered
from the same trucks to both large and small customers.
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Par. 5. In the delivery of the yeast the driver-salesman takes daily
route sheets made up at the agency headquarters, calls on the cus-
tomers named therein, leaves the amount of yeast they require and
either collects the cash or takes the customer’s receipt according to
his instructions. Charge customers who receipt for the yeast are
billed directly by the agency at the end of the month. Driver-
salesmen solicit business from new and reclaimed prospects, but other
salesmen or solicitors are employed by the respondents to sell re-
spondents’ products. Many of the routes operated from the respec-
tive agencies are exclusively bakery routes, while others are so-called
mixed routes delivering yeast and other products sold by the
respondents,

Par. 6. Respondents sell their yeast under the direct supervision of
the central office through its bakery merchandising department. This
department operates through 16 sales divisions located respectively
at Cambridge, Mass.; Albany, N. Y.; Buffalo, N. Y.; New York,
N. Y.; Philadelphia, Pa.; Washington, D. C.; Cincinnati, Ohio;
Cleveland, Ohio; Chicago, T1l.; Kansas City, Mo.; Salt Lake City,
Utah; Seattle, Wash.; San Francisco, Calif.; St. Louis, Mo.; Dallas,
Tex.; and Birmingham, Ala. Through these divisions respondents
control and direct the sales of the 444 agencies and subagencies
previously referred to.

Par. 7. In the course and conduct of their business respondents
maintain a rescarch laboratory where experiments are made in an
effort to improve products made from its yeast and the results ob-
tained are furnished respondents’ customers. A force of experts is
also maintained for the purpose of visiting bakeries and rendering
such assistance as they can to respondents’ customers in overcoming
difficulties encountered by said customers in the manufacture of
bread and allied products. Other promotional activities of the re-
spondents consist in the sending of merchandising experts to their
customers and instructing them how best to display their goods and
attract customers. Respondents also conduct national advertising
campaigns in periodicals and by radio to promote the increased con-
sumption of bakers’ bread; and, they also furnish advertising mate-
rial to local bakers at actual cost which enables them to tie-in locally
with the national advertising campaigns. Advertising ideas and
suggestions are not charged for and the cuts and folders for which
charges are made are based on purchases of large quantities by the
respondents and the costs to the customers ars much less than if
produced locally. Respondents have maintained a school for bakers,
giving free instruction to all customers interested. The services
maintained by the respondents and previously referred to in this
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paragraph are offered as being free and at no extra charge to their
customers.

Par. 8. In the course and conduct of their business the aforesaid
respondents are in competition with other corporations, partnerships,
firms, and individuals which manufacture and sell yeast for use in
the manufacture of bread and allied products and which sell and
ship their products from the States of origin of the shipment to
various points in the United States other than the State of origin
of the shipment. Among the larger competitors of the respondents
are Anheuser-Busch Co., St. Louis, Mo.; National Grain Yeast Co.,
New York, N. Y.; Red Star Yeast Co., Milwaukee, Wis.; Consumers’
Yeast Co., San Francisco, Calif.; and The Federal Yeast Co., Balti-
more, Md.

COMPETITION OF CUSNTOMERS

Par. 9. The customers of the respondents are both large and small
and manufacture and sell bread and allied products throughout the
United States and these customers are competitively engaged with
one another in the sale of said products, such competition extending
{o practically every city, town, village, and community in the United
States. Among the customners of the respondents whose activities
in the sale of bread and allied products are national in scope are
The Great Atlantic and Pacific Tea Co., with 88 bakeries located
east of the Rocky Mountains and with 14,000 retail stores located in
practically all communities east of the Rocky Mountains and whose
annual output of bread amounts to 446,000,000 pounds and whose
yeast consumption approximates 5,000,000 pounds per year; the Con-
tinental Baking Co., with 78 bakeries located throughout the United
States and with both wholesale and retail distribution of its products
throughout the United States, the retail distribution being principally
by house-to-house deliveries, and whose requirements of yeast ap-
proximate 5,000,000 pounds per year; the General Baking Corpora-
tion, with 77 bakeries throughout the United States and with a dis-
tribution system for its products similar to that of the Continental
Baking Co., and whose requirements of yeast approximate 4,000,000
pounds per year. Among the customers of respondents whose activi-
ties in the sale and distribution of bread and allied products are
sectional in scope are Hathaway Bakeries, Inc., with distribution of
its products, both wholesale and retail, throughout the New England
aren; the First National Stores with retail distribution through some
2,400 stores Jocated throughout the New Ingland area. Among other
customers of the respondents there are thousands of customers whose
distribution of their products are purely local.

260605m—41  vol, 30—T4
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There are approximately 28,000 bakery concerns in the United
States, each competing in the sale of its products both with competi-
tors operating on a national scale, sectional scale, or purely locally.
'The smallest bakeries were thus in direct competition with the house-
to-house and other selling by the larger concerns.

A pound of yeast is required in the manufacture of from 75 to 123
pounds of bread, depending upon the particular type of dough.

PRICE SCALES

I’ar. 10. For many years prior to and since June 19, 1936, respond-
ents, as a general practice and except as otherwise shown hereafter,
have been and now are selling bakers’ yeast as aforesaid to their
customers at different prices, as set forth in the following schedules:

Schedule A
Pounds per month nglt;snger Pounds per month ngltlzg"

The above prices apply to all customers in the following areas:

East: South of Canadian line and north of North Carolina.

West : Arkansas, Illinois, Indiana, Iowa, Kansas, Wisconsin, Kentucky, Michi-
gan, Minnesota, Missouri, Nebraska, West Virginia, North Dakota, Ohio, Okla-
homa, South Dakota, Memphis, Tenn.

Pacific coast: California, Colorado, Idaho, Montana, Nevada, Oregon, Utah,
Wyoming, Washington.

Schedule B
Cents per Cents per
Pounds per month pound l Pounds per month pound
Tto160 .oo___._. e e aeeee - 27 19
d 25 18
24 17
22 1414
21 4

The above schedule applies to all customers located in the following
area: Alabama, FFlorida, Georgia, Louisiana, Mississippi, North Caro-
lina, South Carolina, Tennessee (except Memphis).
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Schedule O
Pounds per month Cents per Pounds per month Cents per
pound S p pound
21
20
18
17
1413
14

The above schedule applies to all customers located in Artesia,
N. Mex., and the Staté of Texas, except El Paso.

Schedule D
Pounds per month C;glt]snger Pounds per mouth Cg:,‘g;g“'
30 P 22
28 eee e 21
27 — 20
g . 26 f] 5,000t010,000_ ... - oo 19
500 to 1,000___ R, 24 17
1,000 to 1,500...__ R, 23 . 17

The above schedule applies to all customers located in Albuquerque,

N. Mex., and El Paso, Tex.
Schedule B

Pounds per month Pounds per month

The above schedule applies to all customers in the State of Arizona.

The findings herein are confined to the sales of bakers’ yeast as set
forth in schedule A; however, reference is made to the schedule of
prices, as set forth in schedules B, C, D, and E, because the respondents,
in submitting their justification for the price differentials as shown in
schedule A, took into consideration the costs in those areas where the
prices set forth in said schedules B, C, D, and E were in effect, to which,
reference will be made hereinafter.

Respondents do not publish any of the foregoing price lists and no
customer is acquainted with their contents by the respondents. Before
any price is quoted at which a customer may purchase bakers’ yeast
from the respondents, the customer must first indicate to the respond-
ents what his monthly requirements will be. In most cases respondents
know the monthly requirements of a prospective customer.
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The prices at which respondents sell bakers’ yeast according to the
foregoing schedules of prices do not necessarily depend upon the quan-
tities actually purchased but upon the monthly requirements of yeast
of the respective customers; that is, a customer whose monthly require-
ments of yeast might be 1,400 pounds and who purchases all of such
requirements from respondents would pay, according to scale, 20 cents
per pound; however, if the customer purchased only part of his re-
quirements from the respondents he would still pay 20 cents per pound
regardless of whatportion of his requirements he so purchased.

DISCRIMINATIONS

Par. 11. All further reference to price scales or price schedules, un-
less otherwise mentioned, will refer to schedule A: of paragraph 10.

According to the scale of prices at which respondents sell their
bakers’ yeast, using 25 cents per pound as a base price, the graduating
discounts off base price, as represented by the separate price brackets
are shown in the following table:

Discount Discount
equivalent equivalent
Mounthly quantity brackets )| Price off base Monthly quantily brackeis | Price off base
(pounds) scale price of 25 (pounds) scale price of 25
cents per cents per
pound pound
Cents per Cents per
pound Percenlage pound | Percentage
1-140 . .. 125 e maaas ,000-4,000 . ... 18 28
150290 23 8 || 5000-7,499 _____.__ - 17 32
0409 . .. 22 12 ,500~0,999___ (i} 36
S00-909___ 21 16 || 10,000-49,099____ - 1414 42
1,000-1,499. 20 20 || 50,000 aDd UP.ocoionnae... 14 44
1,600-2,909.__. 19 24

$ Base price.

If 14 cents per pound were taken as the base price, the increase in
price between the next quantity brackets ranges from approximately
3 percent between the 14-cent and the 1414-cent customers to 78.5
percent between the 14-cent and 25-cent customers.

As a result of selling bakers’ yeast, according to this price scale,
customers purchasing at the most favorable price of 14 cents per
pound, such as the Great Atlantic and Pacific Tea Co. which pur-
chases 5 million pounds in 1 year, in the course of that time they pay
the following amounts less for the quantities purchased by them than
is paid for the same quantity purchased and delivered to customers
in the other quantity brackets.

$25,000 less than 14%%-cent customers.

$100,000 less than 16-cent customers.
$150,000 less than 17-cent customers.
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$200,000 less than 18-cent customers.
$250,000 less than 19-cent customers.
$300,000 less than 20-cent customers.
$350,000 less than 21-cent customers.
$400,000 less than 22-cent customers.
$450,000 less than 23-cent customers.
$550,000 less than 25-cent customers.

By this method of selling bakers’ yeast, customers paying the
highest price are discriminated against with respect to all other cus-
tomers, while those customers paying the lowest prices, such as the
chains operated on a national scale, are given the benefit of the dis-
crimination as against all other customers of the respondents.

Furthermore, by selling according to this graduated scale of prices
the medium-sized independent baker is discriminated against with
respect to his larger competitors and is given the benefit of the dis-
crimination as against his smaller competitors. In all instances the
greatest discrimination is in favor of the most powerful competitor.

In addition, the graduated scale of prices is so fixed by respondents
that a customer using approximately 10,000 pounds of yeast per
month and paying therefor either 16 cents or 1414 cents per pound
must increase his monthly consumption of yeast at least by 40,000
pounds, or his monthly output of bread by 4 million pounds, in order
to secure the 14-cent price, yet the respondents, according to their own
report showing the costs of sale and delivery of bakers’ yeast (to
which reference will be made hereinafter), show that they do not
deliver 50,000 pounds in any 1 month to any separate factory or
bakery of any respective customer.

Par. 12, By selling bakers’ yeast as the respondents do, even as-
suming that the differentials in price as set forth in said schedule A
could be justified by reason of the differences in the costs of delivering
the respective quantities as set forth in said schedule, they are dis-
criminating in price between different purchasers by deviating from
this schedule. Such discriminations in price are as follows:

(2) Between customers who purchase all of their requirements of
yeast from the respondents and those who purchase some but not all
of their requirements of yeast from the respondents.

(b) Between customers who purchase some but not all of their re-
quirements of yeast from respondents and other customers who pur-
chase some but not all of their requirements of yeast from the
respondents.

(¢) Between customers who purchase any or all of their require-
ments of yeast from respondents and others who also purchase any or
all of their requirements of yeast from respondents, both of whom are
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in the same quantity bracket, or in other words, those who purchase
“off scale”; and,

(d) By selling at prices based on total consumption irrespective of
the number or quantity of the individual deliveries.

As to (a), that is, discrimination in price between customers who
purchase all of their requirements of yeast from the respondents and
those who purchase part of their requirements of yeast from the re-
spondents, for example, a customer whose requirement of yeast is
4,500 pounds a month and who purchased this entire amount from
respondents pays, according to scale, 18 cents per pound, whereas,
another customer whose requirements of yeast are 7,500 pounds per
month and who purchased only 4,500 pounds from the respondents
pays only 16 cents per pound for the 4,500 pounds purchased from the
respondents. Likewise, this same customer would be discriminated
against with respect to another customer having the same monthly
requirements of 4,500 pounds but who only purchase 500 pounds from
the respondents., Such a customer, because his monthly requirements
of yeast were 4,500 pounds, would pay the respondents only 18 cents
per pound for the 500 pounds purchased from them.

As to (b), that is, between customers who purchase some, but not
all, of their requirements of yeast from the respondents, and other
customers who also purchase some, but not all, of their requirements
of yeast from the respondents, discriminations are brought about in
the following manner: The customer whose requirements are 4,500
pounds per month and who purchases 500 pounds of this from the re-
spondents, pays according to scale for that 500 pounds 18 cents per
pound, while another customer whose requirements are 1,000 pounds
per month and who purchases from the respondents only 500 pounds
pays the respondents 20 cents per pound for that 500 pounds because
his requirements are only 1,000 pounds per month.

As to (c¢), respondents discriminate between certain customers
within a definite quantity bracket by selling to some customers at so-
called off-scale prices. The larger customers purchasing their yeast
at the 14-cent price, by consuming less than the required quantity to
entitle them to this price, are granted this concession only by the
central office. Division managers may sell below scale with smaller
customers but never more than 2 cents to 3 cents off scale. The larger
customers of the respondents purchasing at off-scale prices are Grocers
Baking Co., Louisville, Ky.; Hathaway Bakeries, Inc., Cambridge,
Mass. ; National Baking Co. and Peterson Baking Co. of Omaha, Nebr.,
Pechter Baking Co., New York, N. Y.; and M & M Baking Co., Dover,
N. H. About 16 percent of the customers served by the respondents’
agency at Minneapolis, Minn., purchase at off-seale prices, while in
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the New York City area about 35 percent of the customers in the 3,000-
to 5,000-pound class pay less than the price scale of 18 cents per pound.

As to (d), discrimination is brought about by respondents selling to
their customers on the basis of total consumption or purchases irre-
spective of the number or quantity of the individual deliveries. The
Great Atlantic and Pacific Tea Co. had a total national consumption
per month of respondents’ yeast ranging from-451,550 pounds for July
1936, to 403,625 pounds for January 1937. These amounts were deliv-
cred from the respondents’ various agencies to 37 bakeries in as many
locations from Louisiana to Iowa and Maine, in quantities ranging from
30,400 pounds delivered at Pittsburgh, Pa., in July, 1936, to 2,200 pounds
delivered at New Orleans, La., in September 1936. At no individual
bakery of this customer is 50,000 pounds delivered in 1 month. In pro-
portion to the quantities delivered to the respective balkeries, according
to the scale of prices as set forth in schedule A, the quantities delivered
to 23 of the bakeries should be in the 1414 cents price bracket, to 8 in the
16 cents price bracket, to 4 in the 17 cents price bracket, to 1 in the 18
cents price bracket and to 1 in the 19 cents price bracket. However, this
customer pays 14 cents per pound for all of its yeast.

The Continental Baking Corporation had a total national consump-
tion per month of respondents’ yeast in quantities ranging from 613,885
pounds for December 1936, to 565,694 for August 1936. This was de-
livered from respondents’ various agencies monthly from July 1936 to
January 1937, to 71 bakeries of this customer in as many different loca-
tions from Massachusetts to California and Texas in quantities rang-
ing from 45,700 pounds delivered at Detroit, Mich., during December
1936, to 2,515 pounds delivered at Waterbury, Conn., in November 1936.
At no one of these bakeries was 50,000 pounds delivered in 1 month.
Based upon the quantities delivered at the respective 71 bakeries, ac-
cording to price scale as set forth in schedule A, the quantities deliv-
ered to 21 of the bakeries should be in the 1414 cents price bracket, to
9 in the 16 cents price bracket, to 20 in the 17 cents price bracket, to
18 in the 18 cents price bracket, and to 3 in the 19 cents price bracket.
However, this customer purchases its yeast at 14 cents per pound.

The Federal Bakeries, Inc., with 78 branches located over the entire
country have purchased their yeast at a price of 15 cents per pound
although the monthly deliveries to the respective branches do not exceed
200 pounds. -

By this method of selling yeast, independent dealers operating a sin-
gle plant are obligated to pay a great deal more for yeast than large
chains operating several bakeries and who, with a single plant in the
same area as the independent, may receive the same quantities of yeast
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at that particular branch as the independent dealer receives. The ex-
tent to which such a discrimination reaches is indicated in the case of
Federal Bakeries, Inc., who, because it has 78 bakeries located over the
entire country, and its total national consumption is in excess of 10,000
pounds, purchases its yeast at 15 cents a pound, although the quantity
delivered to the respective branches does not exceed 200 pounds per
month, whereas individual customers purchasing only 200 pounds per
month are obligated to pay, according to scale, 23 cents per pound.
Likewise, the Continental Baking Co. with 71 bakeries located over the
entire country, under this method, in the course of one year made a sav-
ing in excess of $116,000. That is, assuming that this customer paid the
prices set out on the price scale for the quantities delivered at its re-
spective branches, it would have paid for its yeast $116,000 more than
it did pay in the course of a year. There was in this case a dis-
crimination in favor of Continental Baking Co. of $116,000 as against
customers paying the scale prices. The same advantages were ex-
tended by respondents to those chains whose operations are sectional
in scope, such as Hathaway Bakerics, Inc., and the First National
Stores.

EFFECTS OF DISCRIMINATION

Par. 13. Respondents’ scale prices had the effect of enabling large
bakeries and chains to make large and substantial savings which
they may employ in the keen competition shown to exist between
them and the smaller bakeries. The differential in the prices charged
for yeast results in increasing the cost of producing a single pound
of bread by one-seventh of a cent as between the baker paying 14
cents per pound for yeast and the one paying 25 cents per pound.
This difference was shown to be substantial since the average margin
of profit even for a large producer is only three-tenths of a cent per
pound, that is, the effect of the price differential is to increase the
profit of the large bakery approximately one-third and produce a
competitive disadvantage to the bakery equal to, if not in excess of,
this proportion. While this disparity appears greater per unit as
between the extreme price brackets, its effect is increased in total
volume as between the medium and lower price brackets, and the
baker taking 1,499 pounds of yeast per month and paying the scale
price of 20 cents per pound would be discriminated against in sum
of approximately $1,080 per year as compared with the baker who
pays 14 cents per pound for yeast. In this case, there is a smaller
per-loaf cost differential but a larger total amount is involved.

The advantage to the purchasers of yeast at lower prices may be
reflected in many different ways in the lessening or injuring of com-
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petition, inasmuch as it can be used for periodical reductions in price
or increase in service, sales effort, and sales appeal, all of which
operate to the disadvantage of the bakers against whom these dis-
criminations are employed. While the one-seventh of a cent cost
differential was shown to be a maximum between customers paying
the highest and the lowest prices, the evidence shows, and we find,
that this maximum differential obtained between a substantial num-
ber of large and small bakers and that a smaller but still substantial
cost differential obtained between a large number of other compet-
ing bakeries. In view of the fact that bread ig sold in large quanti-
ties and on close margins of profit, as shown abundantly in the record
and elsewhere in these findings, such margins are substantial and are
material and vital factors of competition.

The respondents do not deny selling bakers® yeast at the differen-
tials in price charged in the complaint, and the evidence shows, and
we find, that the effect of such discriminations in price is and may be
substantially to lessen competition and tend to create a monopoly in
the sale and distribution of bread and allied products in the respec-
tive lines of commerce in which respondents and their customers,
receiving the benefit of such discriminatory prices, are engaged, and
to injure, destroy or prevent competition with customers receivin
the benefit of such discrimination» We find that the differentials in
price at which respondents sell tHeir bakers’ yeast are not shown to be
such as make only due allowance for differences in the cost of manu-
facture, sale, or delivery resulting from the differing methods or
quantities in which such bakers’ yeast is to such purchasers sold or
delivered.

Respondents, by selling balkers’ yeast as they do, even assuming that
such a price scale as set forth in schedule A could be justified by reason
of the differences in the costs of delivering the differing quantities to
different purchasers, are discriminating in price between different pur-
chasers of bakers’ yeast because respondents are not selling at prices
based upon the actual quantity or volume delivered to the respective
purchasers according to said price scale but are deviating therefrom
(1) by selling at prices (a) based upon the monthly requirements of
the individual purchaser rather than upon the actual quantity or vol-
ume purchased monthly from the respondents, (b) based upon the
total monthly requirements or purchases of the respective customers
instead of upon the definite quantity or volume delivered monthly to
the separate plants, bakeries, factories or warehouses of the respective
customers, and (2) by selling the same quantity or volume monthly to
different purchasers at different prices; and we find that the effect of
such price discrimination by the respondents is, and may be, substan-
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tially to lessen competition or tend to create a monopoly in the sale
and distribution of bread and allied products in the respective lines of
commerce in which respondents and their customers, receiving the
benefit of such discriminatory prices, are engaged, and to injure, de-
stroy, or prevent competition with customers receiving the benefit of
such discrimination.

Par. 14. The defense of meeting competition raised by the respond-
ents applies only to those cases where the respondents sell at the so-
called “off-scale” prices or to discrimination referred to in subsection
(c) of paragraph 12 hereof. While it is true that in some instances
respondents did sell at off-scale prices where there was keen competi-
tion and where prices lower than their scale were reported by customers
to have been offered by competitors, it was not shown that these were
particular prices made by respondents in good faith to meet similar
quotations theretofore made by competitors. Evidence offered by re-
spondents to rebut the prima facie case of discrimination shows clearly
that competitive and other considerations were the bases of its general
price policy pursued in a process of outstripping competitors, and it
was not shown that the price situations in which respondents found
themselves were not of their own making. Respondents, by reason of
their service and goodwill, were able to secure more for their yeast than
could most of their competitors. They are the largest manufacturers
of bakers’ yeast in the United States and do from 53 to 65 percent of the
total business therein, and the evidence shows that their off-scale, as
well as scale, prices conform to a general policy of price discrimination
whereby subordinates were permitted to sell below scale within fixed
limits, and it does not appear that such officials were limited to no more
than the competitive price. The evidence shows numerous instances
of off-scale selling at prices which do not appear to have been made to
meet the quotations of competitors. Good faith in these scale depar-
tures does not affirmatively appear and in the circumstances shown,
involving the employment of an unjustified price scale, it can not be
presumed.

Par. 15. Respondents sold in commerce immediately prior to April
1, 1940, foil yeast according to the following price scale: 300 pieces and
up per month, 27 cents a dozen ; under 300 pieces per month, 30 cents a
dozen.

Respondents sold said foil yeast to units of corporate, voluntary
and cooperative groups, at 27 cents a dozen regardless of the quantity
delivered during any 1 month to any 1 unit of such groups, and to
independent retailers taking more than 300 pieces per month. The
members of the said groups were and are competitively engaged under
like circumstances and conditions with independent retailers who did
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not and do not receive such lower prices and who purchase comparable
quantities. Said differentials in price do not make only due allow-
ance for differences in the cost of sale and delivery resulting from the
differing quantities in which such foil yeast is to such purchasers sold
and delivered. The said differential in price amounts annually to sub-
stantial sums, so that some preferred purchasers realized substantial
savings annually over other purchasers that did not receive the benefit
of said differential. The Commission finds that the effect of such price
discrimination by the respondents may be, substantially to lessen com-
petition or tend to create a monopoly in the sale and distribution of
foil yeast in respective lines of commerce in which respondents and
their customers, receiving the benefits of such discriminatory prices,
are engaged and to injure or prevent competition with customers
receiving the benefit of such discrimination.

Subsequent to March 31, 1940, respondents, in the course and conduct
of their business as aforesaid, in commerce, have sold and do sell to
the aforementioned groups foil yeast at 2814 cents per dozen and sell
to competing independent retailers, taking less than 300 pieces per
month at 80 cents per dozen, and to those competing independent re-
tailers, taking more than 300 pieces per month, at 2814 cents per
dozen. Said differential in prices makes only due allowance for the
differences in the cost of sale and delivery resulting from the differing
quantities in which such foil yeast is to such purchasers sold and
delivered.

Par. 16. On June 14, 1937, after the Commission had denied a
petition filed by the respondents requesting that the Commission make
an interlocutory finding upon the evidence submitted up to that time,
the respondents elected not to offer any evidence of the justification
of the price differentials as set forth in schedule A heretofore referred
to in paragraph 10 hereof.

Pursuant to the rules of the Commission, hearings were then closed
and the trial examiner’s report upon the evidence was duly filed and
brief of counsel for the Commission in support of the allegations of
the complaint was duly filed.

Immediately prior to the expiration of the time within which brief
on behalf of the respondents was due, the respondents, on September
17, 1937, filed with the Commission a petition requesting that the
proceeding be reopened and that they be permitted to offer testimony
and other evidence to the effect that the differentials in price at which
bakers’ yeast was sold were justified by differences in cost. Re-
spondents’ petition was allowed by the Commission, and, on October
4, 1937, proceedings were reopened to permit the reception of such
additional testimony and other evidence. Whereupon, the respondents
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offered in evidence a “Report on Examination of Costs of Sale and
Delivery Applicable to Bakers’ Yeast” (Res. Ex. 33).
Par. 17. The cost of sale and delivery applicable to bakers’ yeast, as
shown in said report, referrved to in paragraph 16 hereof, include:
I. Costs of sale and delivery incurred at Divisions and Agencies throughout the
United States, including—
(a) Route Selling and Delivery Costs;
(b) Solicitation Costs; and,
(¢) Service Costs.

(hercinafter referred to as Direet Costs),

II. General Administration Costs incurred at Divisions and Agencies through-
cut the United States (hereinafter referred to as Indivect Costs).

In addition to the above items of cost, respondents include a small
itein of home-office expense, representing salaries of bakery consult-
ants. However, they do not include manufacturing costs, transpor-
tation costs, and home-office general administrative costs (including
cost of advertising) except the small item representing bakery
consultants’ salaries.

The months of January, February, and March, 1937, were selected
by respondents as a test period, as shown in their report. Sales and
costs, as shown thierein and referred to hereinafter, represent average
figures for 1 month based upon the 3 months’ operations. In addi-
tion, certain time studies and cost studies were made by the respond-
ents for periods other than the 3-months’ period, but the underlying
data thus obtained were used as a basis for making certain allocations
of said average monthly costs, as described later herein.

The costs, as computed by respondents and shown in their report,
applicable to serving customers whose monthly purchases of yeast fall
into the separate quantity-price brackets, are shown below in compari-
son with the prices applicable to the respective quantities:

Bracket Quantity (pounds) C];’:‘EIR;" Sales price
Cents per | Cenis per
ound pound
11,7654 25
10. 0250 3
7.7134 22
5.7144 21
4, 8942 20
2.5416 19
2. 0829 18
1, 4368 17
1.4735 16
L9214 141%
t) 14

! A3 the costs shown above for each bracket were computed on the basis of sales to individual bakerjes,
no costs appear in bracket 11 60,000 pounds and up” because no individual bakery estahlishment purchases
{roin the company as much as 50,000 pounds of yeast in 1 month.
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In addition to bakers’ yeast the respondents sell many other prod-
uets, including foil yeast, coffee, tea, gelatin, frozen eggs, diamalt,
baking powder, and other products. Therefore, in making their cost
study they group all products into two principal classes which they
define as “Bakery Products” and “Grocery Products.” The respective
divisions and subdivisions of the two groups of products as classified
by the respondents are shown in tabular form as follows:

Bakery Products Grocery Products
Pound yeast: Foil yeast.
Personal delivery. Bulk products—Tea.
Shipping sales. Puckage products (Including Royal
Sales to grocers. baking powder, Dr. Price baking pow-
Bulk products (including Arkady, Dia- der, desserts, coffee and tea).

malt, frozen eggs and fermaloid).
Package produects (including Fleisch-

man baking powder and other leav-

eners).

The term “Bakers’ Yeast,” as used by respondents, means “Pound
Yeast” as distinguished from “Foil Yeast.,” Respondents sell “Bakers’
Yeast” principally through their personal-delivery service, but other
minor sales are made which respondents style “Shipping Sales” and
“Sales to Grocers.” However, the term “Bakers’ Yeast” is used herein
to mean that portion of pound yeast which is sold through the per-
sonal-delivery service.

Total Costs of Sale and Delivery and its Allocation by Respondents
between (a) Bakery Products and (D) Grocery Products

The total average monthly costs of sale and delivery, based on 3
months’ operations, amounted to $978,793.38 (in the aggregate).

Records are not kept by respondents which show all of the costs of
sale and delivery of each of the two general classes of products, nor
of each of the separate products, shown in the foregoing tabulation;
but respondents’ records do show the total sales of each of the separate
products. Therefore, for the purpose of allocating the total costs to
the various products, respondents have applied certain predetermined
percentages (estimated percentages) to average monthly dollar sales.
The percentages thus applied are as follows:

Percent
Yeast 23
Bulk products — 7.25
Package products — 11.3

The total average monthly sales, based on three months’ operations,
amounted to $6,518,015.44, the detail of which is shown in the follow-
ing tabulation:
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Dakery Products:
Pound yeast:
Personal delivery.

FEDERAL TRADE COMMISSION DECISIONS

Shipping sales

Sales to grocers

Bulk products —

Package products o

30 T.C,

Dollar Sales

$1, 413, 095. 03
35, 368. 53

26, 277. 23
749, 867. 5¢
68, 505. 22

Total bakery products - 2,292,613.59

Grocery Products:

Foil yeast — 710, 390. 63
Bulk products —_._ - 3, 878, 26
I’ackage products. 3,511, 132. 94

Total grocery products . 4, 225, 401. 85

6, 518, 015. 44

The predetermined percentages were applied to the average monthly
sales whereby respondents made an estimate of the costs of sale and
delivery applicable to each product. The details of this procedure,
referred to hereinafter as “First Step in Respondent’s Cost Alloca-
tions,” are shown in the following tabluation:

Total sales -

First step in respondents’ cost allocations

Predetertmined Estimated
percentages stima
Dollar sales applied to qosts
doller sales
BAKERY PRODUCTS
'ound yeast:
Personal delivery $1, 413, 005. 03 23 $325,011. 86
Shipping sales. .. 35, 368. 53 23 8,134.76
Bales to grocers 26, 277.25 23 6,043.77
Bulk products._._ - 749, 367. 66 7.25 54,329, 15
Package Produots. oo oo cm e caccmcccar—ane 68, 505. 22 11.3 7,74L.00
TOtAl e oo oo cetncmsa e aseaamenae 2,292,613.89 |-. . ... 401, 260. 63
GROCERY PRODUCTS
Foll yeast. oo cccmcceic e . 710, 390. 63 23 163, 389. 84
Bulk products....._. 3,878.26 7.25 281,17
Package products 3, 511, 132. 96 11.3 396, 758. 02
B R 4,225,401.85 | _ooeo. 560, 429. 03
Grand total .. i icmmnemeaee 6,518,018.44 | o ooacanco-- 901, 689. 66

After applying the predetermined percentages to dollar sales of
each particular product as shown in the foregoing tabulation, it was
found that the total estimated costs of all products amounted to
$961,689.66, or $17,103.72 less than the total known cost of $978,793.38
(aggregate only for all products). This difference between the total
known costs and the total estimated costs was made up by increasing
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the estimated costs for each product by approximately 1.78 percent,
the ratio which $17,103.72 bears to $961,689.66. The details of this
procedure, referred to hereinafter as “Second Step in Respondents’ Cost
Allocations,” are shown in the following tabulation:

Second step in respondents’ cost allocations

Fina) esti-
Add 178 mated a"ot:;i-
" ¢ .78 per- tion to prod-
E‘%g?:ed cent of estimeted] ucts of total
costs average
monthly
costs
BAEERY PRODUCTS
Pound yeast:

Personal AeliVery. oo oee oo eaceeaecmem e $325, 011. 86 $5, 780,36 $330, 792. 22
Bhipping sales....-- 8 134.76 144, 68 8,270, 44
Bales to grooers. .. 8, 043.77 107. 49 8,151.28
Dulk products...... 54,329.15 968, 25 55, 295. 40
Package products 7, 741. 09 137.67 7,878.76
B0 7 ¥ S 401, 260. 63 7,136.45 408, 397.08
Foil yeast .o oo cmaciemamee 163, 389 84 2, 905 80 166, 205. 74

Bulk products..._. 5.00 286.1
Package products 398, 758 02 7, 056 37 403, 814. 39
B 177 I 560, 429.03 0, 967,27 570, 306. 30
Qrand total ..o eicemceaocaaen - 961, 689. 66 17,103.72 978, 793. 38

Following the estimated allocations of the total average monthly
costs to the separate products (Second Step of Respondents’ Cost
Allocations), respondents made an independent study and analysis
(independent of the predetermined percentages) of the respective
costs applicable to the two general classes of products, to wit, bakery
products and grocery products. As a result of this independent
study and analysis, respondents earmarked $634,062.95 of the total
average monthly costs ($978,793.38), and applied the same directly
to the two classes of products. This direct allocation of $634,062.95
of the total average monthly cost is referred to hereinafter as “Third
Step in Respondents’ Cost Allocations,” the details of which are
shown in the following tabulation:

Third step in respondents’ cost allocations

Bakery prod- | Grocery prod-
ucts ucls Total

Apcney delivery .o o o eeeeceeacecceme———— e . $66, 090. 71 $232, 092, 27 $209. 082 98
Agency bakery merchandising .  __.__. 23,504. 21 Joaeoen oo aoo 23, 501. 21
Agency grocory merchandising... - [ DU 32,162. 16 32.182.18
Agency administration. .. 49, 853. 48 8, 995. 34 50, 848. 82
Automobiles. ... - 41, 771.05 101, 942. 38 143,713. 43
Divislon bakery me rehand ng 44, 956. 09 ... 44, 956. 09
Division grocery merchandising I 28, 365, 83 28, 365. 83
Division administration._ . __ .voeeeeo- 2,497. 53 2,931.80 5,429, 43

Total e camcceeramemme e e 228, 673.07 405, 389. 88 634, 062. 95
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After the allocation of $634,062.95 to bakery products and grocery
products as a result of the independent study and analysis by re-
spondents (Third Step of Respondents’ Cost Allocations), there re-
mained an unallocated amount of $344,730.43 as shown in the third
column of the following tabulation. The tabulation will be referved
to hereinafter as “Fourth Step in Respondents’ Cost Allocations™:

Fourth step in respondents’ cost allocations

Portlion of Portlion of
3 total eosts total costs
gv‘éﬁ,’:‘]g:%&)‘iﬂ applied not allocated
s directly directly (in-
(direct costs) direct costs)
Apettcy StOCK FOOMS. .. oo o .. i aaeccceeaceaes 834,204,063 |- $34, 204. 63
Agency delivery. .. _.. _ . ___._ 323, 385. 69 $249, 082. 98 24, 302. 61
Agency bakery merchandi Nng _____ 23, 504. 21 23,504 2L feurmceemaaaan
Agency grocery merchandising .. ... _..___. 32,162. 16 32, 162 16 |ecccmee oo
Agency administration...._.. 182, 508. 72 56, 848. 82 125, 657. 90
Divisjon stock rooms. .. 17. 404,33 | oot 17, 404, 33
Autornobiles . ___._.______ 144, 570. 63 143,713.43 857. 20
Division bakery merchand. ing 44, 956, 09 44,956,090 | . _._...
Foreign commissions..._.._.._. 207.67 § oo e 207.67
Division grocery merchandisiog.. - 28, 365. 83 28,365.83 |.comcam e
Division administration .. oc.cecmcoma L 147 345.52 5,420.43 141,916, 09
1 ) SR 978, 793. 38 634, 062. 95 344,730, 43
(100, 00%) (64. 78%) (5. 22%)

In order to allocate the total indirect costs, to wit, $344,730.43 be-
tween the two general classes of products, respondents, having already
allocated, by applying tlie percentages, $408,397.08 as the costs of sale
and delivery of all bakery products and $570,396.30 as the costs of sale
and delivery of all grocery products, simply deducted from these
respective amounts the $228,673.07 and $405,389.88 (the amounts they
found to be applicable to these two classes of products, respectively,
by an independent study and analysis)., Thus the allocations of this
$344,730.43 resulted in $179,724.01 of it being applied to bakery prod-
ucts and $165,006.42 to grocery products. This procedure is referred
to hereinafter as “Fifth Step in Respondents’ Cost Allocations,” the
details of which are shown in the following tabulation:

I'ifth step in respondents’ cost allocations

Bakery QGrocery
products products Total
‘Total costs of sale and delivery as allocated to the two classes
of products by applying predcetermined percentages to dollar
sales (first and second StePS) - o ooc_ .. ciiiiaiiiiiccmimaees $4(?(»§.‘33Z;y02)3 $570, 306.030 $978, 703. 38
.72 58. 28 100. 00
Portion of said cosis applicable to the 2 classes of products as ° ¢ %) ( 7%
determined by respondents’ independent study and analysis
(thIrd SEODP) o e e e ccmce e cicacc e 228, 673. 07 405, 380. 88 634, 062. 95
(36.06%) (63.94%) (100. 00%)
Salance of 3ald costs—allocated to the 2 classes of products by
(105 ) 0T T 179, 724.01 165, 006. 42 344,730, 43
(52.13%) (47.87%) (100. 00%)
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Allocation of Costs to Bukers’ Yeast

Respondents made no independent study and analysis for the pur-
pose of allocating costs to bakers’ yeast, which is only one of the
several products included in the bakery-product classification. The
allocation of costs to this one product, bakers’ yeast, was made only
by applying said predetermined percentages to dollar sales, whereby
respondents allocated $330,792.22 of the total costs of sale and delivery
to bakers’ yeast (first and second steps in respondents’ cost allocations).

This item of $330,792.22 was subdivided by respondents into “Direct
costs,” $192,457.95, and “Other costs” (indirect costs), $138,334.27.

In order to apply direct costs of $192,457.95 to personal-delivery
bakers® yeast, respondents made a segregation of that portion of the
total dirvect costs ($228,673.07) applicable to the bakery-product
classification as determined by their independent study and analysis
(third step in respondents’ cost allocations). To such costs ($228,-
673.07), respondents applied a percentage, with slight variations,
which the total amount allocated to bakers’ yeast (aggregating
$345,222.92)' bore to the total amount (aggregating $408397.08)
allocated to the bakery-product classification; such amounts having
been previously determined by applying predetermined percentages
to dollar sales (first and second steps in respondents’ cost allocations).
This procedure is referred to hereinafter as “Sixth step in respondents’
cost allocations,” the details of which are shown in the following

tabulation:
Sirth step in respondents’ cost allocations

. Portion of
Total direct Pereentages direct costs
costs appli- applied to of bakery
cable to direct costs products allo-
bakery of bakery cated to per-
products produets sonal-delivery

bakers’ yeast

Route selling and delivery costs..o.oo. voeeiommcaoo. $93, 434,02 83.63 $78, 140,38
Solicitation costs 122, 2§3 67 84. 53 103, 366. 39
Service cost8. o oeroiociecomcaa- - 12,55, 38 84.53 10,951, 18

b 7 R, 228, 673. 07 84.16 192, 457, 95

After allocating $192,457.95 of direct costs to bakers’ yeast there
remained a difference of $138,334.27 between such direct costs so ap-
plied and the estimated total cost of $330,792.22 applied to bakers’
yeast by the use of the predetermined percentages at the outset of
respondents’ study. Therefore, this amount ($138,334.27) was as-
signed by respondents as such part of their unallocated costs (indirect
costs) to bakers’ yeast. In other words, this amount was arrived at

tIncluding sales through the personal-delivery service, shipping sales and sales to
grocers.

260605™—41—vol. 30——70
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by difference in the same manner as the total “Indirect costs” had
been previously allocated to the two general classifications of prod-
ucts, bakery products and grocery products, as previously described
herein.

This procedure is referved to hereinafter as “Seventh step in re-
spondents’ cost allocations,” the details of which are shown in the
following tabulation:

Seventh step in respondents’ cost allocations

Total costs of sale and delivery as allocated to personal-delivery

bakers’' yeast by applying predetermined percentages to dollar

sales (first and second steps) _._-. $330, 702, 22
Portion of direct costs which respondents have allocated to

personal-delivery bakers’ yeast (sixth step) 192, 457, 95
Balance determined by difference, styled by respondents as other

costs (indirect costs) 138, 334. 27

Alocation of the various elements of costs to the quantity-price
brackets

As previously set forth herein, a cost of $330,792.22 was applied by
respondents to sale and delivery of bakers’ yeast at the outset by the
use of predetermined percentages. Likewise, by the use of prede-
termined percentages (used directly and indirectly), respondents
separated this allocated portion of $330,792.22 into component parts
as follows:

I. Direct costs:

(a) Route selling and delivery costS_ e - - $78,140.38

(b) Solicitation COStS_ . e 103, 366. 39

(c) Service COStS oo 10, 951.18

Total direct COSIS o m o o o e e 192, 457. 95

LI, Other costs (indirect costs)..__ - e 138, 334. 27
Total costs applied to sale and delivery of bakers’ yeast_..____ 330, 792. 22

Respondents’ next step was to allocate the above costs to the groups
of customers whose monthly purchases of bakers’ yeast fell in the
respective quantity-price brackets.

The items of direct costs making up the total of $192, 457. 95 applied
to bakers’ yeast, as shown above, were allocated and applied to the
respective quantity-price brackets by time studies and call studies as
follows:

Item I (a) $78,140.38, route selling and delivery costs, applied to
bakers’ yeast, was apportioned according to time of stops of the driver-
salesmen and trucks at customers’ premises as determined by stop-
watch studies and collected data for six days. These data showed the
aggregate and proportions of time as between the purchasers of the
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various bracket quantities of yeast. The apportionment of this item
will be shown later in tabular form.

Item I (&) $103,366.39, Solicitation costs, applied to bakers’ yeast,
was apportioned according to number of calls on customers by solicitors,
foremen, and managers. The apportionment of this item will be
shown later in tabular form.

Item I (¢) $10,951.18, Service costs, applied to bakers’ yeast, was
apportioned according to a study of actual time spent on calling on
customers by service men. The apportionment of this item will be
shown later in tabular form.

Following the allocations of Item I, Item II other costs (indirect
costs), $138,334.27, was allocated to the quantity-price brackets in
the same proportions in which the total direct costs, I (a), I ()
and I (¢) combined, had been allocated as described above. The
apportionment of this item will be shown later in tabular form.

Before transforming the total so-called direct and indirect costs into
costs per pound, respondents apportioned $3,316.26, representing bak-
ery consultants’ salaries and expenses, to the quantity-price brackets
on the basis of a time study.

The apportionments to quantity-price brackets of all items of cost
applied to bakers’ yeast by respondents are referred to hereinafter as
“Eighth step in respondents’ cost allocations,” the details of which are
shown in the following tabulation :

Eighth step in respondents’ cost allocations

[Respondents’ allocations of costs to quantity-price brackets]

’I;ot%l cos&
Route of sale an
selling | Solicita- . Total Total | delivery Tota) cost
Quantit andde- { tion Ser\{lc'e direct | Indirect |®! p}‘led to Bnke{y applied to
lgll;acket “;_‘}0; Y= | ltvery | costs? | €0St8 costs costs ¢ yeisgrls;y c‘;’,‘fg.t' akers’
mher | prackets | COStS} respond- | serv- {:S”gnbd’:
ents ¢ fees ¢ e‘;lts
Sixth Sixth 8ixth Sixth | SBeventh { Second
step step step step step step
Pounds
;" 1~ 140|$25, 365. 93332, 570. 17| $853. 74|358, 789. 84842, 266, 76|$101, 040. 60| $44.73($101, 091,33
3 150- 299| 10, 643.45| 22, 848.22] 1,293.00| 34, 784. 67| 25,002, 41| 59,787.08 66,80 59,853.88
1 300~ 499 6,538.05] 13,017.84| 1,407.12| 21,863, 01| 15,715,27] 37,570.18 73.34| 37,652.52
5 500~ 890| 6,828.23| 11, 581.86/ 2, 305.00] 20,715. 09| 14,889, 52| 35, 604,.61] 158.20| 35,762.81
8 1,000~ 1,499 3,526,27] 5,300.85! 1,192.87{ 10,100.99| 7,266.82| 17,376.81| 166.77] 17,543.58
7 1,500~ 2,999| 6,793.22f §&,141.36] 1,769.93| 12,704.51{ 9,131,70| 21,838.21) 337.99 22,174.20
8 3,000~ 4,099| 5,322.39 4,431.92 841.90) 10,598.21| 7,616.31] 18,212 562; 643,44| 18,855,968
o 5,000~ 7,499 4,147.62] 2,812.25 502.77| 7,462.64| 5,363.07] 12,826,681 418.23| 13,244.84
0 -1 7,500~ 9,999] 4, 154.95! 1,950.43 448,79 6,552.17) 4,700.55] 11,261.72) 246.78] 11,508.48
10 ------- 10, 00049, 099| 5,819.37] 2,721.49| 338.068] 8,878.92| 6,381.96| 15,260.88|1,160,.00] 16,420.88
Lo .. 50,000 andUP| —eurconecfammnaaceaean PORVURS PRSP [SORRPR S R, coomanna) —avaan e
78, 140. 38(103, 366. 30|10, 951, 18/102, 457, 95138, 334. 27| 330, 792. 22(3, 316. 26 334, 108,48

: Allocated to brackets on basis of time study for 6 days.
K Allocated to brackets on basis of number of calls on customers.
) Allocated to brackets on basis of time study.
Allocated to brackets on basis of total direct costs previously allocated to brackets as shown in the
m.medlately preceding column.
dun"li‘!c_nallamount of $330,792.22 was estimated by respondents by applying predetermined percentages to
sales,

* Alloeated to brackets on basis of time study.
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For the next step of respondents’ cost allocations, they tabulated all
sales of bakers’ yeast (sold through personal-delivery service)
throughout the United States during the month of January 1937,
whereby the quantity (number of pounds) of yeast sold and deliv-
ered to each and every single bakery establishment were grouped
into the separate quantity-brackets. The number of pounds assigned
to each quantity-bracket was then applied to the costs already allo-
cated to the separate brackets in order to determine the cost per
pound applicable to each bracket. This procedure is referred to
hereinafter as “Ninth step in respondents’ cost allocations,” the
details of which are shown in the following tabulation,

Ninth step in respondents’ cost allocations

Quantity of
Total average bakers’ yeast
monthly costs sold through c
Quantlty-prico brackets (pounds) applied to personal- osts per
bakers’ yeast delivery pound
by respondents service in
(elghth step) | j.puary 1037
Pounis Cenls
$101,001. 33 859, 226 11,7654
59, 853. 88 597, 049 10.0250
37,652. 52 488, 146 7.7134
35, 762. 81 625, 842 5.7144
17, 543. 58 358, 457 4. 8942
22,174.20 872, 442 2. 5416
18, 855. 96 905, 271 2.0829
13, 244. 84 921, 843 1. 4308
11, 508. 48 781, 025 1. 4735
16,420.88 1,782,121 . 9214
334, 108.48 8,101,422 | _._____.._.

The costs per pound, applicable to the respective brackets as deter-
mined by respondents and shown in the preceding tabulation, are
compared with respondents’ price scale near the beginning of this
paragraph.

Par. 18. Tn compiling the cost data as shown in respondents’ report,
referred to in paragraph 16 hereof, two known factors were immedi-
ately available at the outset, namely:

(a) Amount of dollar sales throughout the United States of each
of respondents’ separate products making up an average monthly total
of $6,518,015.44; and,

(b) Costs of sale and delivery throughout the United States of all
products combined, amounting to a total monthly average of $978,-
793.38 (the portions of cost applicable to each of the separate products
being “unknown factors®).

Respondents’ methods of compiling and allocating the costs of sale
and delivery resolved themselves into two principal points of pro-
cedure, namely:
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(1) Allocation of costs to the separate products; and,

(2) Allocation of the various elements of cost, apportioned to
bakers’ yeast, to the separate quantity-price brackets.

The methods employed by respondents in making their allocations
of costs have been outlined, step-by-step, in detail in paragraph 17
hereof.,

(2) Allocation of costs to the sepuarate products

A review and study of the step-by-step process, set forth in para-
graph 17, will show that the respondents represent the actual costs of
sale and delivery of bakers’ yeast and all other products to be the
amounts of the lump-sum estimates set against each product as shown
in the “Second Step.” This is not a fact as these amounts are not
actual individual product costs. The only actual cost factor that has
been determined is the total of $978,793.38 representing average
monthly costs of sale and delivery of all products combined through-
out the United States. Respondents’ records do not show the actual
portions of this total which are properly applicable to any one of the
several separate products.

Respondents determined by a factual cost study and analysis that,
of the total average cost of $978,793.38, an amount of $634,062.95
(64.78 percent) might be allocated directly to the two general classes
of products, that is, $228,673.07 to bakery products and $405,389.88 to
grocery products. All other allocations of cost depend directly or
indirectly upon the application of the respective percentages to the
dollar sales of the respective products as shown in the “First and
Second Steps.”

Nowhere in the respondents’ cost study does it appear that any
factual study has been made to determine the correctness of the per-
centages that have been applied to the dollar sales of the respective
products whereby the costs of sale and delivery of these products have
been determined in the form of lump-sum estimates. The cost study
submitted by the respondents, referring to these percentages, states
that they “are based, in part, on the companies’ experience and, in
part, on generally recognized costs of distribution of grocery and
other products and, in the opinion of its financial officers, they pro-
vide for a fair and reasonable allocation of such costs.” In addition,
from all the evidence, it appears that the correctness of the percent-
ages, or the results to be obtained by the use of them, have never been
determined through any factual study, but that they represent judg-
ment and opinion only.

The factual cost study and analysis made by respondents was not
made for the purpose of determining the accuracy of the percentages
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or the accuracy of the results to be obtained by the use of them but
it was made upon the major premise that the percentages were cor-
rect and that the lump-sum estimated costs arrived at by applying
the percentages were actual costs.

A review and study of the step-by-step process shows conclusively
that the correctness of the percentages and the accuracy of results to
be obtained by the use of them is assumed by the respondents. For
example, by the factual cost study and analysis to determine the allo-
cation of costs without the application of the percentages, the re-
spondents accounted for only $634,062.95 (64.78 percent) of the total
known costs of all products. This left $344,730.43 unaccounted for,
which was allocated by difference as shown in the fifth stepy For
clarity, this procedure is reproduced below in tabular form.

Respondents’ allocations of costs to the two general classes of products

Bakery prod- |Qrocery prod-
ucts ucts Total

Total costs of sale and delivery as allocated to the 2 classes of
products by applying predetermined percentages to dollar
sales (Arst and 3econd StPS) v e e e $408,397.08 | $570, 396. 30 $978, 703. 38

(41.72%) (58. 28%) (100. 00%)

Portion of said costs applicable to the 2 classes of products as
determined by respondents’ factual cost study and analysis
(third step).- - eemmmmemmemmam————— $228, 673.07 | $405,380.88 $634, 062. 95

(36.06%) (63. 94%) (100. 00%)

Balance of said costs, allocated to the 2 classes of products by
differenee. o .. ccvevmcacmceecemacacmereedamcm——em e m————— $179,724. 01 $185, 006. 42 $344, 730.43
(52.13%) (47.87%) (100. 00%)

A review of the above tabulation shows conclusively that, at the very
outset, lump-sum estimates were made of the portions of costs appli-
cable to each of the separate products; such amounts, when added, gave
the lump-sum estimates which respondents applied to the two general
classes of products, bakery products and grocery products. From
these lump-sum estimates applied to the two general classes of products,
respondents deducted that portion of costs which they applied directly
as the result of a factual cost study and anlysis; the difference in each
instance they regarded as “indirect costs.” In other words, molds were
established in the beginning in the form of lump-sum estimated
amounts. Following this, a factual cost study and analysis was made
whereby certain direct costs were earmarked and placed into the respec-
tive molds, and the remaining amounts required to fill-out the molds
in each instance were provided by respondents in the form of “other
costs” or “indirect costs” on which no factual studies and analyses had
been made.

In the case of bakery products, respondents applied a lump-sum esti-
mated cost of $408,397.08 (41.72 percent) of the total known costs.
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However, of the total direct costs, $634,062.95, determined by a factual
cost study and analysis, respondents applied only $228,673.07 (36.06
percent) to bakery products; while, of the total $344,730.43 indirect
costs, respondents applied $179,724.01 (52.13 percent) to bakery
products.

If the factual study had been made for the purpose of determining
the accuracy of the percentages, rather than taking their accuracy for
granted, it is doubtful that 52.13 percent of the indirect costs, on which
no factual cost study and analysis had been made, should be applied to
bakery products, while only 86.06 percent of the direct costs, on which a
factual cost study and analysis had been made, was thus applied.

Indirect Costs

As the result of a factual cost study and analysis of the total average
monthly costs of $978,793.38, an amount of $634,062.95 was earmarked
as coming within either the bakery-product classification or the groc-
ery-product classification, leaving a balance of $344,730.43 unallocated.
This item of the $344,730.43 of unallocated costs is referred to herein
as “indirect costs.” The elements of cost included in this item of
$344,730.43 are as follows:

Agency stockrooms ;

Pay roll — $235, 666. 97
Refrigerating ____ o ____ N — T,444.21
MiscellaneouS oo 1,183.45

Total - 3, 294. 63

Agency delivery:

Pay roll (unallocated portion)._ — 1,952, 77
Charges on shipments to shipping customers 14, 686. 01
Charges on shipments of grocery products to jobbers. ... 579. 43
Charges on shipments to personal delivery customers__ ... vcam-- 6, 845. 07
Delivery expenses (28 ngencies) 239, 33

Total _ _— 24, 302. 61

Agency administration :

Pay roll—general and clerieal. o ___ 51,129, 34
Office supplies - e 6, 287. 48
Office expenses - 13,487. 98
Telephone and telegraph__.____ i — 9,125, 77
Rent ———— 27, 459, 51
Miscellaneous -- 6,632.48
Repairs—building and egunipment 5, 098, 92
Taxes e ——— G, 436, 42

Total - - 125,657.90
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Division stockrooms:
Pay Tl e ——————— e $4, 887. 44
Rent—warehouse - 1, 539. 26
Warehouse charges:
Diamalt - — 1,182.10
Frozen eggs_.__. . - 5,168.93
Other oo 3,118.79
Miscellaneous eXPeNSesS o e e 1, 507. 81
Tatal 17,404, 83
Automobiles (unallocated portion) —— - 857. 20
Foreign commissionS - oo oo e e 207. 67
Division administration:
Pay roll:
Managers, assistant office managers— . ____ __________ 23, 376. 38
Account and accounts record e 22, 978. 60
Clerieal o 26, 057. 81
General . 5,122, 89
Limited pensions e e 2,368.15
Traveling expense:
Managers, assistant office managers___ . ____ . _______ 6, 082. 99
Accounts department_ o _____________________ . __ 1,127, 66
Office supplies e 4, 812. 67
Office expense — S 3,781.45
Telephone and telegraph - - - 3,473.14
Convention expense:
Bakery oo e 1,630. 19
G OCOT Y oo e e e e 253, 92
Group meetings —- —— e 3, 005, 50
Rent o e 5, 546. 29
Gratuities oo i 459. 28
Advertising:
Miscellaneous .- — N N 936. 78
Treight and express e e e e 3, 009. 53
Visomatle eXpenSes am o e 309. 77
PAXeS e e 261. 37
Social security. 18, 321. 72
Expense distribution________________ —— 1239, 59
Expanse miscellaneons oo e 4, 950. 23
Workmen compensation inswrance_ . __ 4, 280, 36
Ot o el 141, 916. (09
Grand totalo 344, 730, 43

1 Denotes deduction.
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This total item of indirect costs was allocated to the two general
classes of products as follows:

Bakery products —— $179, 724. 01
Grocery products — - -- 165, 006. 42
Total -~ 344,730.43

Of the total amount of $179,724.01 of the indirect costs which was
applied to bakery products, an amount of $138,334.27 (76.97 percent)
was applied to bakers’ yeast. Of course, these allocations of the
indirect costs were applied to the two general classes of products and
thence to bakers’ yeast by difference wholly and entirely upon
respondents’ assumption that their lump-sum estimates, applied to
each product at the outset, were accurate and correct. Therefore,
after deducting those costs which were earmarked as direct costs
from the original lump-sum estimates, the difference was assumed
to be indirect costs.

A review of the separate items and elements of cost as listed above
will show immediately that many of such items could have been allo-
cated directly to the two general classes of products and thence to the
separate products to which they applied. For example, “Charges on
shipments to shipping customers, $14,686.01” could have been allo-
cated directly., Likewise, “Warehouse charges—Diamalt, $1,182.10”
and “Warehouse charges—FErozen eggs, $5,168.93”, together with sev-
eral other items of cost as shown in the above list could have been
allocated directly to the respective products to which they applied.
No part of these particular items of cost could have possibly been
incurred in connection with the sales of bakers’ yeast. Nevertheless,
under respondents’ method of calculating costs, 40.13 percent (ratio
of $138,334.27 to $344,730.43) of these costs were applied to bakers’
Yeast,

Reference is made also to the item of “Taxes—Social Security—
$18,321.72” of which according to respondents’ method of allocation,
$7,352.50 (40.13 percent) was applied to bakers’ yeast. Nowhere in
the record is there any evidence which would show what portions of
the total amount of $18,321.72 applied to persons engaged in the sale
and delivery of bakers’ yeast.

In arriving at their cost differentials, these so-called indirect
costs were applied by respondents at a ratio of 13 times as much per
pound on sales to those customers who pay 25 cents per pound for
bakers’ yeast as was allocated to sales to the customers who pay 1414
cents per pound for their yeast,
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For a further example of respondents’ methods of apportioning
individual costs, reference is made to the items of stockroom costs;
“agency stockrooms, $34,294.63” and “division stockrooms, $17,404.33”,
a portion of which could have been allocated directly to frozen eggs
and other products as outlined heretofore. Under respondents’
method of allocation, a total amount of $20,746.80 (40.13 percent) of
the stockroom costs was allocated to bakers’ yeast and this amount
was then allocated to the quantity-price brackets, in the calculation
of respondents’ cost differentials, at the ratio of 13 to 1, that is, thir-
teen times as much of this cost was allocated to each pound of yeast
sold to customers paying the 25-cent price as was allocated to each
pound of yeast sold to customers paying the 1414-cent price. It will
be noted in connection with the stockroom costs that bakers’ yeast
is packed in cartons at the factory, shipped to the divisions and agen-
cies in such cartons, placed in the respective stockrooms in such car-
tons, removed from the stockrooms while still in the cartons, and such
cartons remain unbroken when delivered to the customers. Or, in the
event that a customer should take less than a carton, then the cartons
are generally broken immediately prior to such delivery. In the
absence of evidence to the contrary, it would appear that there could
be little or no cost difference per pound in the stockroom costs applica-
ble to bakers’ yeast.

The small item of “Foreign Commissions—$297.67” is not applicable
to sales within the United States. Nevertheless, respondents have
included an amount of $119.45 (40.18 percent) of this item in the cost
applied to bakers’ yeast. This small item of cost is trivial and would
make little difference in the calculation of respondents’ cost differen-
tials. But, it is cited to show the methods employed by respondents
in their calculation of costs.

(2) Allocation of the various elements of costs, apportioned to bakers’
yeast, to the separate quantity-price brackets

The methods by which the $330,792.22 of costs of sale and delivery
applied to bakers’ yeast have been allocated to the respective quantity-
price brackets, have previously been set forth in the “Eighth Step of
respondents’ cost allocations.” To summarize: The respective items
making up this total—to wit, $78,140.38, route selling and delivery
costs; $103,366.39, solicitation costs; $10,951.18, service costs; and
$138,334.27, indirect costs—were allocated to the respective quantity-
price brackets as follows: Route selling and delivery costs on the basis
of a time study; solicitation costs, on the basis of the number of calls
on customers; service costs, on the basis of a time study ; and, indirect
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costs, on the basis of total direct costs previously allocated to the
respective brackets. :

The correctness of each of the foregoing amounts cannot be deter-
mined conclusively since they were arrived at on the assumption that
the lump-sum estimate of costs allocated to bakers’ yeast is the actual
total costs of sale and delivery of this product.

The allocation of the solicitation costs to the quantity-price brackets,
having been made on the basis of calls, has not been shown to be accu-
rate and correct, since the time spent on the separate calls varies ma-
terially; and, in addition, the evidence shows that a portion of this
item represents promotional costs which have not been segregated
and treated separately in respondents* computations.

The service, represented in the item of service cost, while available
to all customers, the cost of it has been charged to all customers regard-
less of whether they have availed themselves of the service or not.
The type of service represented in this item of cost together with the
type of service represented in the item of bakery consultants cost, has
Leen previously referred to in paragraph 7 hereof; and when the evi-
dence describing these types of service was introduced by the respond-
ents, which was prior to the time that the respondents petitioned to
reopen the case in order to introduce evidence with respect to costs,
it was represented as being available to all customers free of charge.

RESPONDENTS’ USE OF NATION-WIDE COSTS

The complaint, as amended, alleges discrimination in price in the
sale of bakers’ yeast by the respondents, only according to the prices
set forth in schedule A of paragraph 10 hereof. The report on the
examination of costs of sale and delivery applicable to bakers’ yeast
(Res. Ex. 33), offered in evidence by the respondents to show the
justification for the price differentials as set forth in said schedule A,
made no disclosure of the fact that bakers’ yeast is sold by the respond-
ents according to any scale of prices other than that set forth in said
schedule A. However, the evidence shows that the respondents do
sell bakers’ yeast at scales of prices other than those set forth in
schedule A ; namely, at prices as set forth in schedules B, C, D, and E
of paragraph 10 hereof.

Respondents included the costs in those areas where bakers’ yeast is
sold according to the scale of prices set forth in said schedules B, C, D,
and E in order to justify the price differentials set forth in schedule A.

* * * B » * *

After a thorough study of the report on examination of costs of

sale and delivery applicable to bakers’ yeast (Res. Ex. 33), and a



1154 TEDERAL TRADE COMMISSION DECISIONS
Conclusion 30F.T.C.

review of the evidence in relation thereto, and for the numerous rea-
sons set forth herein, the Commission rejects the costs of sale and
delivery applicable to bakers’ yeast, submitted by respondents, as a
justification for the price differentials set forth in schedule A of
paragraph 10 hereof.

CONCLUSION

Respondents, in the sale and distribution of yeast, as above de-
scribed, are engaged in interstate commerce. There is a constant
daily current of commerce in respondents’ products throughout the
country. As heretofore found, after the yeast is manufactured by the
respondents at its 6 factories, it is packed and immediately placed in
the channels of commerce so that it will reach some 25,000 customers
of the respondents located over the entire country within 48 hours
with but a temporary storage at the respective warehouses, which is
for the purpose of expediting its delivery. The yeast remains in the
original cartons until such time as it is delivered from the respond-
ents’ trucks to their customers to meet the constant demand for such
use existing on the part of said customers. The prices fixed and
charged by respondents for such yeast are fixed and charged by them
in the course of commerce, and such sales are sales in commerce within
the meaning of section 2 (a) of the Clayton Act.

Respondents have not shown cost differences between selling and
delivering the respective quantities of bakers’ yeast as set forth in
schedule A of paragraph 10 hereof, which are sufficient to rebut the
evidence of unlawful discrimination. In their attempt to show justi-
fication for the price differentials, respondents have offered cost
studies, computations and allocations based upon lump-sum estimates
which were demonstrated by their own tabulations to be erroneous,
and they have distributed the results of this error throughout their
cost study on the basis of the reassumed correctness of the demon-
strated errors. These lump-sum estimates were applied repeatedly,
directly and indirectly, throughout respondents’ allocations of costs
and the partial cost data obtained by an actual survey were augmented
“by difference” in order to adjust the final and vital results to coincide
with the lump-sum estimates made at the outset.

Respondents have resorted to the use of lump-sum estimates in the
allocation of all costs; they have included in the costs allocated to
bakers’ yeast many items of cost which were not incurred in the
manufacture, sale, and delivery of bakers’ yeast; and they have in-
cluded many items of cost which should be allocated equally to each
pound of bakers’ yeast. While it may be good practice to use lump-
sum estimates for internal managerial purposes, and while respond-
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ents may include any and all costs to determine the selling price, we
are of the opinion: (1) That respondents’ lump-sum estimates cannot
be made the basis for price differentials; and (2) that costs which are
not incurred in the manufacture, sale, or delivery of a product, and
costs which should be allocated equally per unit to the product, can-
not be made the basis for price differentials; and (3) that only such
costs may be used to justify a price differential between different pur-
chasers of a product of like grade and quality as those which reflect
no more than the savings made in the functions and activities which
are essential in the manufacture, sale, or delivery resulting from the
differing methods or quantities in which such products are to such
customers sold or delivered.

Respondents’ arbitrary and erroneous allocations of cost are fur-
ther demonstrated by their use of costs of sale and delivery in those
areas where yeast is sold at the prices set forth in schedules B, C, D,
and E, in order to justify the price differentials as set forth in
schedule A. This is particularly true since the prices set forth in
schedules B, C, D, and E are higher and show a greater spread in
some instances than the prices set forth in schedule A.

The evidence shows that there is no differing method of sale or
delivery of the respondents’ personal-delivery pound yeast (bakers’
yeast), as distinguished from other minor sales of yeast which re-
spondents style “shipping sales” and “sales to grocers.”

We conclude that through the use of the discriminatory prices as
set forth in schedule A, and as otherwise shown herein, respondents
have violated and are violating, section 2 (a) of the Clayton Act.

Commissioner Freer not participating.

MODIFIED ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, as amended, the an-
swers of the respondents, as amended, testimony and other evidence
taken before John W. Norwood, a trial examiner of the Commission
theretofore duly designated by it, in support of the allegations of
said complaint, as amended, and in opposition thereto, briefs filed
herein, and oral arguments by James I. Rooney, counsel for the Com-
mission, and by Theodore Kiendl and Edwin F. Blair, counsel for
the respondents, and the Commission being of the opinion that said
respondents have violated the provisions of section 2 (a) of an act
of Congress approved October 15, 1914, entitled “An act to supple-
ment existing laws against unlawful restraints and monopolies and
for other purposes” (the Clayton Act), as amended, and having made
its report, stating its findings as to the facts and its conclusions.
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It is ordered, That the respondents, Standard Brands Incorporated,
and Standards Brands of California, their officers, representatives,
agents, and employees, directly or indirectly, in connection with the
offering for sale, sale and distribution of bakers’ yeast in interstate
commerce, or in the District of Columbia, do forthwith cease and de-
sist from discriminating in price between different purchasers of
bakers’ yeast of like grade and quality, either directly or indirectly:

1. By selling said bakers’ yeast at different prices based upon the
total quantity or volume purchased or required monthly by the respec-
tive purchasers, as set forth in schedule A of paragraph 10 of said
findings of fact.

2. By selling said bakers’ yeast at different prices based upon the
total quantity or volume purchased (whether from the respondents or
from any other source) over a period of time by the respective pur-
chasers, where the effect of such discrimination may be substantially

lto lessen competition or tend to create a monopoly in anyTindof com-

/ merce in which respondents or any of their customers are engaged, or
to injure, destroy or prevent competition with respondents or any of
their customers, except where said differentials in price, based upon
the quantities or volume purchased from the respondents during
such period of time by said respective purchasers, make only due
allowance for differences in the cost of manufacture, sale or deliv-
ery resulting from the differing methods or quantities in which such
bakers’ yeast is to such purchasers sold or delivered during the period
of time for which such differentials are allowed.

3. By means of price differences resulting from selling said bakers’
yeast to a single purchaser at prices based upon the total quantity
or volume purchased (whether from the respondents or from any
other source) during a period of time by such purchaser, irrespective
of the quantities or volume delivered by the respondents to the sepa-
rate plants, factories, bakeries, or warehouses of such purchaser, where
the effect of such discrimination may be supstantially to lessen compe-
tition or tend to create a monopoly in an elof commerce in which
respondents or any of their customers are engaged, or to injure,
destroy or prevent competition with respondents or any of their cus-
tomers, except where said differentials in price make only due allow-
ance for differences in the cost of manufacture, sale or delivery result-
ing from the differing methods or quantities in which said bakers’
yeast is to such purchasers sold or delivered.

4. By selling said bakers’ yeast to certain of such purchasers at
so-called “off-scale” prices as described in paragraph 12 of said find-
ings of fact, even though the differentials in price of any given price
scale make only due allowance for differences in the cost of manufac-
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ture, sale, or delivery resulting from the differing methods or quan-
tities in which said bakers’ yeast is to such purchasers sold or deliv-
ered during the period of time for which such differentials in price
are allowed.

1t is further ordered, That the respondents, Standard Brands, In-
corporated, and Standard Brands of California, their officers, repre-
sentatives, agents, and employees, directly or indirectly, in connection
with the offering for sale, sale, and distribution of foil yeast in inter-
state commerce, or in the District of Columbia, do forthwith cease
and desist from discriminating in price between different purchasers
of foil yeast of like grade and quality, either directly or indirectly,
by selling said foil yeast at different prices, to wit: 300 pieces per
month and up, 27 cents per dozen; under 300 pieces per month, 30
cents per dozen, as set forth in paragraph 15 of said findings of fact
as modified.

It is further ordered, That the respondents shall on or before May
1, 1940, file with the Commission a report in writing setting forth in
detall the manner and form in which they have comphed with this
order, as modified.

Commlssmnel Freer not participating.
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I~ tHE MATTER OF

WILLIAM S, McCLYMONDS, TRADING AS OXOL LABORA-
TORIES AND WESTERN RESEARCH LABORATORIES

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
O SEC. & OF"F AN ACT OFF CONGRESS APPROVED SEPT. 26, 1914

Docket 4025. Complaint, Feb., 17, 1950—Decigion, May 1, 1940

Where an individual engaged in compounding, selling and distributing a medicinal
preparation designated “Quinox Capsules” and intended for use by women
suffering from delayed menstrnation, to purchasers located in various other
States and in the District of Columbia; in advertisements of his said “Quinox
Capsules” which he disseminated and caused to be disseminated by United
States mails, by insertion in newspapers and periodicals having general cir-
culation, and in circulars and other printed or written matter distributed in
commerce among and between the various States and by other means in
commerce, and which were intended or likely to induce purchase of his said
product—

Represented that his said preparation was a cure or remedy for and constituted
competent and effective treatment in cases of delayed menstruation, and that
it possessed therapeutie value in treatment of, and would relieve, such con-
dition, facts being it did not constitute such a cure or remedy, irrespective
of cause of said condition, and was not a competent or effective treatment
therefor, and was without any substantial therapeutie value aside from its
effect as an ordinary laxative, and would not relieve such condition or have
any beneficial effect thereon;

With effect of misleading and deceiving substantial portion of purchasing public
into erroneous and mistaken belief that such false, deceptive and misleading
statements, representations and claims were true, and of causing substan-
tial portion of said publie, because of such erroneous and mistaken belief,
to purchase substantlal quantities of his said medicinal preparation:

ITeld, that such acts and practices, under the cirenmstances set forth, were all
to the prejudice and injury of the public and constituted unfalr and deceptive
acts and practices in commerce,

Mr. Jesse D. Kash for the Commaission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal Trade
Commission, having reason to believe that William S. McClymonds, an
individual trading as Oxol Laboratories and Western Research Lab-
oratories, hereinafter referred to as respondent, has violated the pro-
visions of the said act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:



