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1168 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 31 F. T. C. 

IN THE MATTER OF 

CHESTER E. THOMAS, TRADING AS THOl\IAS BROTHERS 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 4151. Complaint, June 4, 1940-Decision, Oct. 21, 1940 

'Vhere an individual engaged In manufacture of candy, salted peanuts, and 
other products, and in sale and distribution of certain assortments of such 
products which were so packed and assembled as to involve use of games 
of chance, gift enterprises, or lottery scl1emes when sold and distributed 
to the consumers, and which included (1) plaster of paris toy and 30 
bags of salted peanuts of uniform size, shape, and quality, stapled to card­
board sheet for sale and distribution to purchasers under a plan, and in 
accordance with saidl sheet's explanatory legend, by which purchaser paid 
from 1 to 5 cents for bag of peanuts, in accordance with number con­
cealed on card's tabs as disclosed by removal of bag from card and the 
opening of the tab attached, and under which purchaser of last package 
or bag received aforesaid toy; (2) box of chocolate candy and number of 
candy bars of uniform size and shape, together with push card for 
use In sale and distribution of said candy under a plan, and In accordance 
with said card's explanatory legend, by which purchaser received, for nickel 
paid, only one, or additional bars, dependent upon success or failure in 
securing by chance from card certain designated numbers, and under which 
purchaser making last punch on card received, without additional cost, said 
box of candy; and (3) various other assortments of peanuts or candy 
involving lot or chance feature similar to those respectively aboYe described, 
from which they varied in detail only-

~old such assortments to wholesalers, jobbers, and retailers by whom, as direct 
or Indirect retailer-purchasers thereof, assortments in question were ex­
posed and sold to purchasing public in accordance with Rales plans afore­
said, and thereby supplied to and placed in the hands of others means of 
conducting lotteries in the sale of his said products in accordance with 
such sales plans as above set forth, inYolving game of chance or sale of 
a chance to procure bags of peanuts at prices which are much less than 
normal retail prices thereof, or additional pieces or boxes of candy without 
additional cost, contrary to an established public policy of the United States 
Government and In violation of the criminal laws, and in eompetit\on with 
many who are unwilling to adopt and use said or any method involving 
game of chance or sale of a chance to win something by chance, or any 
other method contrary to public policy, and refrain therefrom; 

With result that many persons were attracted by said sales plans or methods 
employed by him in sale and distribution of his candy and other products 
and element of chance involved therein, and were thereby induced to buy 
and sell his said products in preference to those of his competitot·s above 
set forth, and with effect, through use of such methods and because of 
said game of chance, of diverting trade unfairly to him from his said 
competitors wlio do not use same or equivalent methods: 
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Held, That such acts and practices, undf'r the circumstancE's set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and decf'ptive acts 
and practices therein . 

.Mr. L. P. Allen, Jr., for the Commission. 

CoMPLAINT 

Pursuant to the provi~1ons of the Federal Trade Commission Act 
:and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Chester E. Thomas, 
individually and trading as Thomas Bros., hereinafter referred to 
:as respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the interest of the public, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent Chester E. Thomas is an individual trad­
ing as Thomas Bros. with his principal office and place of business 
located at 20 Northeast Weidler Street, P01tland, Oreg. Respondent 
is now, and for more than 10 years last past has been, engaged in the 
manufacture and in the sale and distribution of candy, salted peanuts, 
.and other products to wholesale dealers, jobbers, and retail dealers 
located at points in various States of the United States and in the 
District of Columbia. The respondent causes and has caused said 
products, when sold, to be transported from his place of business in 
the city of Portland, Oreg., to purchasers thereof, at their respective 
points of location, in the various States of the United States other 
than Oregon and in the District of Columbia. There is now, and 
has been for more than 10 years last past a course of trade by re­
spondent in such products in commerce between and among the various 
States of the United States and in the District of Columbia. In the 
course and conduct of said business respondent is and has been in 
competition with other· individuals and with partnerships and cor­
porations engaged in the sale and distribution of like or similar prod­
ucts in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers certain assortments of candy and salted 
peanuts so packed and assembled as to involve the use of games of 
chance, gift enterprises, or lottery schemes when sold and distributed 
to the consumers thereof. Certain of said assortments are hereinafter 
described for the purpose of showing the methods used by respondent 
but this list is not all inclusive of the various assortments nor does 
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it include all of the details of the several plans which respondent has. 
been or is using in the sale and distribution of candy and salted 
peanuts by lot or chance: 

(a) One assortment is composed of a plaster of paris toy and 30 
bags of salted peanuts of uniform size, shape and quality, the latter 
being stapled to a sheet of cardboard. Attached at the top of each 
of said bags of peanuts where the bag is stapled to the board is a 
small paper tab with a number thereon. The said numbers range 
from J.. to 5 and the board contains a legend or statement informing 
purchasers and prospective purchasers that they pay in cents the 
amount of the number on the said tab. The numbers on the said tabs 
are concealed from purchasers and prospective purchasers until a bag 
of peanuts has been removed from the board and the attached paper 
tab opened. The purchaser of the last package of peanuts receives. 
the said plaster of paris toy. The said toy is distributed and the 
price of the bags of peanuts is thus determined wholly by lot or 
chance. 

Respondent sells and distributes and has sold and distributed various 
assortments of salted peanuts involving a lot or chance feature but 
such assortments are similar to the one hereinabove described and 
vary only in detail. 

(b) Another of respondent's assortments is as follows: This assort­
ment consists of a box of chocolate candy and a number of bars o:f 
candy of uniform size and shape, together with a device commonly 
called a push card. The said push card has a number of small par­
tially perforated discs on the face of each of which is printed tha 
word "Push." 'vlien a disk is pushed or separated from the said 
card a number is disclosed. The numbers begin with 1 and continue 
to the number of pushes there are on the card but are not arranged 
in numerical sequence. The price for pushing one of said disks on 
said card is 5 cents. The said card contains a legend or instructions 
informing purchasers and prospective purchasers that each purchaser 
of a chance on the card receives one of the said bars of candy and 
that certain designated numbers e11title the purchasers thereof to 
additional bars of candy without additional cost. The purchaser 
making the last punch on the card receives the said box of chocolate 
candy without additional cost. The numbers within the said disks 
are effectively concealed from purchasers and prospective purchasers 
until a disk is pushed or separated from the card. The box of candy 
and additional bars of candy are thus distributed to the purchasing 
and consuming public wholly by lot or chance. 

Respondent sells and distributes and has sold and distributed various 
assortments of candy along with push cards involving a lot or chance 
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feature but such assortments are similar to the one hereinabove 
described and vary only in detail. 

PAR. 3. Retail dealers who purcha,se respondent's said products, 
.directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
.supplies to, and places in the hands of, others the means of conducting 
lotteries in the sale of his products in accordance with the sales plans 
hereinabove set forth. The use by respondent of said sales plans or 
methods in the sale of his products and the sale of said products by 
and through the use thereof and by the aid of said sales plans or 
methods is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in violation 
of the criminal laws. 

PAR. 4. The sale of candy and salted peanuts to the purchasing 
public by the methods and plans hereinabove set forth involves a 
game of chance or the sale of a chance to procure bags of peanuts at 
much less than the normal retail price thereof or additional pieces 
or boxes of candy without additional cost. l\Iany persons, firms, and 
eorporati,ons who sell and distribute candy and other products in 
-competition with respondent, as above alleged, are unwilling to adopt 
and use said methods or any method involving a game of chance or 
the sale of a chanc.e. to win something by chance or any other method 
contrary to public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plans or methods employed 
by respondent in the sale and distribution of his candy and other 
products and the element of chance involved therein and are thereby 
induced to buy and sell respondent's products in preference to prod­
ucts of said competitors of respondent who do not use the same or 
{'quivalent methods. The use of said methods by respondent because 
of said game of chance has a tendency and capacity to and does 
unfairly divert trade in commerce between and among the various 
States of the United States and in the District of Columbia to re­
spondent from his said competjtors who do not use the same or 
equivalent methods. As a result thereof, substantial injury is being 
done and has been -done by respondent to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

PAR. 5. The aforesafd acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent's competitors and constitute unfair methods of com­
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com­
mission Act. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 4, 1940, issued and served its 
complaint in this proceeding upon respondent Chester E. Thomas, 
individually and trading as Thomas Bros. charging him with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provi­
sions of said act. On June 29, 1940, the respondent filed his answer 
in which answer he admitted all the material allegations of fact set 
forth in said complaint and waived all intervening procedure and a 
further hearing as to said facts. Thereafter, the proceeding regu­
larly came on for final hearing before the Commission on the said 
complaint and the answer thereto and the Commission having duly 
considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Chester E. Thomas is an individual 
trading as Thomas Bros. with his principal office and place of busi­
ness located at 20 Northeast "\Veidler Street, Portland, Oreg. Re­
spondent is now and for more than 10 years last past has been, en­
gaged in the manufacture and in the sale and distribution of candy, 
salted peanuts, and other products to wholesale dealers, jobbers, and 
retail dealers located at points in various States of the United States 
and in the District of Columbia. The respondent causes and has 
caused said products, when sold, to be transported from his place 
of business in the city of Portland, Oreg., to purchasers thereof, at 
their respective points of location, in the various States of the United 
States other than Oregon and in the District of Columbia. There 
is now, and has been for more than 10 years last past a course of 
trade by respondent in such products in commerce between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business respondent 
is and has been in competition with other individuals and with part­
nerships and corporations engaged in the sale and distribution of 
like or similar products in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy and 
salted peanuts so packed and assembled as to involve the use of 
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games of chance, gift enterprises, or lottery schemes when sold and 
distributed to the consumers thereof. Certain of said assortments 
are hereinafter described for the purpose of showing the methods 
used by respondent but this list is not all inclusive of the various 
assortments nor does it include all of the details of the several 
plans which respondent has been or is using in the sale and di~­
tribution of candy and salted peanuts by lot or chance: 

(a) One assortment is composed of a plaster of paris toy and 30 
bags of salted peanuts of uniform size, shape, and quality, the latter 
being stapled to a sheet of cardboard. Attached at the top of each 
of said bags of peanuts where the bag is stapled to the board is a 
small paper tab with a number thereon. The said numbers range 
from 1 to 5 and the board contains a legend or statement informing 
purchasers and prospective purchasers that they pay in cents the 
amount of the number on the said tab. The numbers on the said 
tabs are concealed from purchasers and prospective purchasers until 
a bag of peanuts has been removed from the board and the at­
tached paper tab opened. The purchaser of the last package of 
peanuts receives the said plaster of paris toy. The said toy is dis­
tributed and the price of the bags of peanuts is thus determined 
wholly by lot or chance. 

Respondent sells and distributes and has sold and distributed var­
ious assortments of salted peanuts involving a lot or chance feature 
but such assortments are similar to the one hereinabove described and 
vary only in detail. 

(b) Another of respondent's assortments is as follows: This as­
sortment consists of a box of chocolate candy and a number of bars 
of candy of uniform size and shape, together with a device com­
monly called a push card. The said push card has a number of 
small partially perforated disks on the face of each of which is 
printed the word "Push". "When a disk is pushed or separated from 
the said card a number is disclosed. The numbers begin with 1 
and continue to the number of pushes there are on the card but 
are not arranged in numerical sequence. The price for pushing 
one of said disks on said card is 5 cents. The said card contains a 
legend or instructions informing purchasers and prospective pur­
chasers that each purchaser of a chance on the card receives one of 
the said bars of candy and that certain designated numbers entitle 
the purchasers thereof to additional bars of candy without additional 
cost. The purchaser making the last punch on the card receives 
the said box of chocolate candy without additional cost. The num­
bers within the said disks are effectively concealed from purchasers 
and prospective purchasers until a disk is pushed or separated from 



1174 FEDERAL TRADE COMMISSION DECISIONS 

Conclusion 31F. T. C. 

the card. The box of candy and additional bars of candy are thus 
distributed to the purchasing and consuming public wholly by lot 
or chance. 

Respondent sells and distributes and has sold and distributed vari­
ous assortments of candy along with push cards involving a lot or 
chance feature but such assortments are similar to the one hereinaboYe 
described and vary only in detail. 

PAR. 3. Retail dealers who directly or indirectly purchase re­
spondent's said products expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to, and places in the hands of, others the means of conduct­
ing lotteries in the sale of his products in accordance with the sales 
plans hereinabove set forth. The use by respondent of said sales 
plans or methods in the sale of his products and the sale of said 
products by and through the use thereof and by the aid of said sales 
plans or methods is a practice of a sort which is contrary to an 
established public policy of the Government of the United States 
and in violation of the criminal laws. 

PAn. 4. The sale of candy and salted peanuts to the purchasing 
public by the methods and plans hereinabove set forth involves a 
game of chance or the sale of a chance to procure bags of peanuts 
at prices which are much less than the normal retail price thereof or 
additional pieces or boxes of candy without additional cost. Many 
persons, firms, and corporations who sell and distribute candy and 
other products in competition with respondent, as above found, are 
unwilling to adopt and use said methods or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method contrary to public policy and such competitors 
refrain therefrom. Many persons are attracted by said sales plans 
or methods employed by respondent in the sale and distribution of 
his candy and other products and the element of chance involved 
therein and are thereby induced to buy and sell respondent's products 
in preference to products of said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods 
by respondent because of said game of chance has a tendency and 
capacity to and does unfairly divert trade in commerce between and 
among the various States of the United States and in the District 
of Columbia to respondent from his said competitors who do not 
use the same or equivalent methods. 

CO)iTLUSION 

The aforesaid acts and practices of the r£>spondent, as herein found, 
are all to the prejudice and injury of the public and of respondent's 
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.competitors and constitute unfair methods of competition in com­
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com­
mission upon the complaint of the Commission and the answer of 
respondent in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said 
facts and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is o·rdered, That the respondent, Chester E. Thomas, individ­
ually and trading as Thomas Bros., .or trading under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale, and distribution of eandy or any other merehandise 
in eommerce as commerce is defined in the Federal Trade Commis­
sion Aet, do forthwith cease and desist from: 

1. Selling and distributing candy or any merchandise so packed 
and assembled that sales of such candy or other merchandise to the 
general public are to be made, or may be made, by means of a game 
of chance, gift t>nterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others push or pull 
cards, pull tabs, punchboards or other lottery devices, either with 
assortment of merchandise or separately, which said push or pull 
cards, pull tabs, punchboards, or other lottery devices are to be used, 
or may be used in selling or distributing such candy or other mer­
chandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall within 60 days 
after service upon him of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 

206516>n-41-vol. 31-77 
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IN THE .l\IATTE]t OF 

LOUIS TALESNICK, TRADING AS HOOSIER CANDY 
SALES COMPANY 

CO:Ill'LAI:-IT, FINDINGS, A:-ID ORDER IS REGARD TO TilE ALLEGED VIOLATION 
0.1:' SEC. 5 OF AN ACT OF CO;.;GRESS APPROVED SEPT. 213, l!ll4 

Docket 420.?. Complaint, July 31, 19.}{}-Decision, Oct. 21, 1940 

Where an indiYidunl engagE-d in sale and distribution of cnndy and other con­
fectionery products, including certain fiS!';Ortments which were so packed 
and assembled as to involve use of games of chance, gift enterprises, or 
lottery schemes when sold or distributed to consumers thereof, and which 
included (1) 200 pieces of candy of uniform size and shape, together with 
push card for use in sale and distribution of said candy to vurchasers under 
a plan, and in accordance with sai1l card."s explanatory legend, by which 
customer-purchaser received for penny paiu onE> or more piPCPS, in accord­
ance with success or failure in securing certain numbers concealed in 
card; and (2) assortments or products with other push cards for w;t:> in 
sale and distribution of its candy by means of game of chance, gift enter­
prise, or lottery sclwme similar to thnt aboYe tlescribed fi!Hl varying there· 
from in detail only-

Sold such assortments, as aforesaid, to wholesnlt:>rs, jobbers, an1l retailers by 
whom, as direct or indirect purehasers of it, snell candy was exposed and 
sold to purchasing public in accordance with such sales plans, and thereby 
supplied to and placed in the hands of others means of conducting lotteries 
in sale of his products in accordance with plans as above set forth, con­
trary to an established public policy of the Vnited States Gov£>rnment and 
in violation of the criminal laws, and in competition with many who are 
unwilling to adopt and use said or any method !nvol>ing game of chance 
or sale of a chance to win something by chance or any other method. 
contrary to public policy, and refrain therefrom; 

With the rt:>sult that many persons were attrac-ted by sai1l !'ales plnns or methods 
and by element of chance involved therein, and were thereby induced to 
buy and sell his said candy in preference to that of competitors who do 
not use same or equivalent methods, and with effect, through use of said 
method and because of saiu game of chance, of unfairly diverting trade 
to him from his said competitiors who do not use same or equivalent 
methods; to the substantial injury of competition In commerce: 

llelrl, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors; and constituted 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 

Mr. L. P. Allen, Jr., for the Commission. 

CoMPLAIXT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis Talesnick, 


