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IN THE MATTER OF

UNION STARCH & REFINING COMPANY, AND UNION
SALES CORPORATION

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
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Docket 3804. Complaint, June 1, 1939—Decision, Dee. 11, 1940

YWhere a corporation and its wholly owned sales subsidiary, respectively engaged
in manufacture, and in sale and distribution, of glucose or corn sirup un-
mixed, to, mostly, manufacturers in other States of candy, who were com-
petitively engaged in sale to various customers, including chain stores,
wholesalers, and retailers, in the various States and in the Distriet of
Columbia, of said product, in (1) most kinds of which such sirup is used
as an ingredient to some extent, and in production of many varieties of
which it is one of major raw materials, with cost thereof to candy manu-
facturer purchasers constituting a substantial part of cost of raw material
used in particular candies having relatively high sirup content and of total
cost of manufacturing extensive line of candies having wide range of sirup
contents, and with costs of such purchasers, thus unfavored, increasing over
such costs of favored purchasers directly as amount of diserimination be-
tween them increased and as sirup content of candy increased, and in (2)
many of which candies containing substantial quantity of such sirup and
priced at but few cents per pound, and bearing no differentiating name or
brand, sellers attracted customers by selling at only a small fraction of 2
cent per pound lower than a competitor, and especially so in case of sale
of such candies to chain stores and other purchasers of large quantities, to
whom such small difference in price was determinative in placing their
business, so that, under circumstances aforesaid, unfavored purchaser’s
higher raw material costs were difficult, if not imnpossible, to recover by
increasing price of candy manufactured if such unfavored purchaser hoped
to maintain volume sales—

(a) Sold and delivered their said sirup in several types and sizes of containers
at prices per hundredweight, which inéreased over tank car price per
hundredweight according to size and type of container, with differential¥
ranging from 33 cents for barrels to $1.08 for five gallon kegs, and from
13 cents to 33 cents for returnable drums, depending on presence or absence
of return freight thereon and amount thereof ; and

(b) Sold their said sirup, between June 19, 1936, and July 23, 1937, at higher
delivered prices per hundredweight to purchasers located in certain cities
other than Chicago, Danville, North Chicago, Dixon, and Zion, Ill., and
Milwaukee, Wis., than those at which they sold their said sirup in containers
of like size aud type to purchasers located in cities aforesaid, and there
after sold their said sirup to purchasers in all cities other than Chicago at
higher prices per hundredweight than those at which they sold said product
in containers of like size and type to purchasers located in city aforeszlid'
and at prices which were not uniformly higher, but varied with geographicﬂl
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location of cities in which purchasers paying same were located, and which

involved, for earlier period, and for later period extending to present time,

substantially same differentials for respective perlods;
With the result that—

(1) Through sale of their said sirup at aforesaid prices, differences be-
tween which were not justified by them, they discriminated in price between
purchasers paying such differing prices for their produet aforesaid;

(2) Effect of such higher sirup cost on those unfavored purchasers above
described, selling candies containing substantial quantity of such sirup and
priced at but few cents per pound with no differentiating name, etc., and
under ecircumstances hereinabove indicated, involving sales to chain stores,
ete, was to decrease profit to extent necessary to absorb higher direct per
unit cost imposed by higher sirup cost, as long as particular unfavored
Purchaser attempted to sell his candy at a competitive price, and, where
Such absorption caused impairment of profit in any material degree, to
bring about selective sales only by such unfavored purchaser at noncompeti-
tive prices to customers on basis of service or some other nonprice basis,
and with profit’s further impairment through reduced sales volume, unused
capacity and increased overhead unit costs for all products thereby brought
about;

(3) Such impairment of profits tended to weaken financially existing
unfavored candy manufacturers, and might bring about their elimination
from the industry and prove an effective deterrent to the establishment of
lew candy manufacturing enterprises in those areas in which they dis-
criminated as above set forth; and

(4) There was conferred a competitive advantage upon favored pur-
chasers receiving and enjoying such discriminations and whose benefits
in lower costs and prices and greater profits, as compared with unfavored
burchasers, could well lead to domination by said favored purchasers of
the candy industry; and
h the result that the effect of such discriminations, as above set forth, had
been or might be substantially to lessen competition between the favored
and unfavored purchasers, tend to create a monopoly in such favored pur-
chasers, and injure, destroy and prevent competition with such favored
Durchasers:
eld, That, in discriminating in price between different purchasers of glucose

83 above set forth, said corporation and its subsidiary violated the pro-

Visions of section 2 (a) of the Clayton Act, as amended by the Robinson-

Patman Act.

Before Afy, John P. Bramhall, trial examiner.

A"[ r. Frank Hier and Mr. P. R. Layton for the Commission,
A atson, Ross, McCord & Ice, of Indianapolis, Ind., for respondents.

Wit

COMPLAINT

T}}G Federal Trade Commission, having reason to believe that the
P art}es respondent named in the caption hereof, and hereinafter more
partlcuhrly designated and described, since June 19, 1936, have vio-
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lated and are now violating the provisions of Section 2 of the Clayton
Act as amended by the Robinson-Patman Act, approved June 19, 1936
(U. 8. C, title 15, sec. 13), hereby issues its complaint, stating its
charges with respect thereto as follows:

ParacrapH 1. Respondent, Union Starch. & Refining Co., is a cor-
poration organized and existing under the laws of Indiana with its
principal office and place of business at 301 Washington Street in the
city of Columbus and State of Indiana. Respondent, Union Sales Cor-
poration, is a corporation organized under the laws of the State of
Indiana and has its principal office and place of business at 301 Wash-
ington Street, city of Columbus and State of Indiana. Respondent,
Union Sales Corporation, is a wholly owned sales subsidiary of re-
spondent Union Starch & Refining Co., through which products manu-
factured by Union Starch & Refining Co. are sold and distributed.
Union Starch & Refining Co. owns the entire capital stock of Union
Sales Corporation and controls and directs Union Sales Corporation-

Par. 2. Respondent, Union Starch & Refining Co., owns and operates
a plant at Granite City, Ill., and also owns a plant at Edinburg, Ind.
These plants have a corn grinding capacity in excess of 19,000 bushels
per day, with complete facilities for the finished fabrication of corn
products both for household and industrial use. The Granite City
plant has a corn grinding capacity of 15,000 bushels daily.

Par. 8. For many years respondents have been and are now engaged
in the business of manufacturing, selling, and distributing in interstate
commerce products derived from corn. The principal products derived
from corn are (1) starch, both for food and other purposes; (2) glu-
cose or corn sirup; and (8) corn sugar. Starch is first manufactured
from the corn, and glucose and grape sugar are made by treating the
starch with certain acids, the resulting solid product being sugar and
the resulting sirup being glucose. Glucose is largely used in the manu-
facture of candy, jellies, jams, preserves, and the like as well ag in the
mixing of sirups.

The principal byproducts of corn resulting in the corn products
business are gluten feed, corn oil, corn-oil cake, and corn-oil meal.

The Union Starch & Refining Co., in addition to bulk productss
produces branded products.

Par. 4. For many years in the course and conduct of their business,
the respondents have been and are now manufacturing the aforesaid
commodities at the aforesaid plants and have sold and shipped and
do now sell and ship such commodities in commerce between and
among the various States of the United States from the States in
which their factories are located across state lines to purchasers
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thereof located in States other than the States in which respondents’
said plants are located in competition with other persons, firms and
corporations engaged in similar lines of commerce.

Par. 5. Since June 19, 1936, and while engaged as aforesaid in
commerce among the several States of the United States and the
District of Columbia, the respondents have been and are now, in the
course of such commerce, discriminating in price between purchasers
of said commodities of like grade and quality, which commodities
are sold for use, consumption or resale within the several States of
the United States and the District of Columbia in that the respond-
ents have been and are now selling such commodities to some pur-
chasers at a higher price than the price at which commodities of like
grade and quality are sold by respondents to other purchasers
generally competitively engaged with the first mentioned purchasers.

Par, 6, The effect of said discriminations in price made by said
respondents, as set forth in paragraph 5 herein, may be substantially
to lessen competition in the sale and distribution of corn products
between the said respondents and their competitors; tend to create
& monopoly in the line of commerce in which the respondents are
€ngaged; and to injure, destroy, and prevent competition in the
sale and distribution of corn products between the said respondents
and their competitors.

Par. 7. The effect of said discriminations in price made by said

Tespondents, as set forth in paragraph 5 herein, may be substantially
to lessen competition between the buyers of said corn products from
Tespondents receiving said lower discriminatory prices and other
uyers from respondents competitively engaged with such favored
uyers who do not receive such favorable prices; tend to create a
Monopoly in the lines of commerce in which buyers from respondents
are engaged; and to injure, destroy, and prevent competition in the
lines of commerce in which those who purchase from respondents
are engaged between the said beneficiaries of said discriminatory
Prices and said buyers who do not and have not received such
beneficial prices.

Par. 8. The aforesaid acts of respondents constitute a violation
of the provisions of subsection («) of section 2 of the Clayton Act as
amended by the Robinson-Patman Act, approved June 19, 1936
(U. 8. C. title 15, sec. 13).

RerorT, I'1xpINGS A8 TO THE FacTs, AND OrDER

Pursuant to the provisions of an act of Congress entitled “An Act
o supplement existing laws against unlawful restraints and mo-
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nopolies and for other purposes” approved October 15, 1914 (the Clay-
ton Act) as amended by the Robinson-Patman Act approved June
19, 1936 (U. S. C. title 15, sec. 13), the Federal Trade Commission on
June 1, 1939, issued and served its complaint in this proceeding upou
the respondents Union Starch & Refining Co., a corporation, and
Union Sales Corporation, a corperation, charging them with dis-
criminating in price between different purchasers of respondents’
various products in violation of subsection (@) of section 2 of said
act as amended. After the issuance and service of said complaint
an answer was filed by both respondents. Thereafter, pursuant to
written notice to the respondents of the time, date, and place, hear-
ings were commenced on June 17, 1940, before John P. Bramhall,
an examiner designated by the Commission, at which hearing evi-
dence in support of the charge made in the complaint was intro-
duced by Frank Hier and P. R. Layton, attorneys for the Com-
mission, and other evidence was introduced into the record by stipu-
lation between counsel for the Commission and counsel for the
respondents. Respondents further stipulated that they desired to
offer no evidence in opposition to the charges contained in the com-
plaint, and that they waived all intervening procedure, oral argu-
ments, the filing of briefs, further hearings, and any report by the
trial examiner upon the evidence, all of which appears of record
herein.

Thereafter this proceeding came on for final disposition by the
Commission on said complaint and answer and the record herein, and
the Commission, having duly considered the same, and being now fully
advised in the premises, makes this its findings as to the facts and its
conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

ParacrapH 1, Respondents, Union Starch & Refining Co. and Union
Sales Corporation, are corporations organized and existing under the
laws of Indiana with their principal offices .and place of business at
301 Washington Street in the city of Columbus and State of Indiana.
Respondent, Union Sales Corporation, is a wholly owned sales sub-
sidiary of respondent, Union Starch & Refining Co., through which
products manufactured by Union Starch & Refining Co. are sold and
distributed. Union Starch & Refining Co. owns the entire capital stock
of Union Sales Corporation and directs and controls said respondents
Union Sales Corporation.

Par. 2. For many years respondent, Union Starch & Refining C0+
has been and is now engaged in the business of manufacturing and re-
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Spondent Union Sales Corporation has been and is now engaged in
the business of distributing and selling glucose or corn sirup unmixed.
Such sirup is one of the principal products derived in the refining of
corn,

Par. 8. For the purpose of refining corn in the manufacture of such
Sirup Union Starch & Refining Co. owns and operates a corn refining
Plant located at Granite City, Ill, which plant has a corn grinding
Capacity in excess of 19,000 bushels per day with facilities for the
finished fabrication of corn products, including such sirup. Respond-
ent, Union Starch & Refining Co., also owns but does not operate a corn
refining plant located at Edinburg, Ind. °

Par. 4. For many years in the course and conduct of its business
respondent, Union Sales Corporation, has sold and shipped and does
now sell and ship such sirup in commerce between and among the
Severa] States of the United States causing such sirup to be sold and
shipped from said plant of the respondent, Union Starch & Refining
Co., at Granite City, TlL, across State lines to purchasers thereof lo-
cated in other States of the United States and in competition with
oOther corporations engaged in similar lines of commerce.

Par. 5. Most of such purchasers so located purchase such sirup,
Which is of like grade and quality, for use in the manufacture of candy.
Such purchasers are competitively engaged in the sale of such candy
to various customers, jncluding chain stores, wholesalers, and retailers,
all located in the several States of the United States and in the District
of Columbia.

Such sirup has been sold and delivered by respondents in several
types and sizes of containers at prices per hundredweight which in-
Crease over the tank car price per hundredweight according to the size
and type of container as follows:

Price per
hundred-
Container weight
over
tank car
Barrels ..o, $0.33
i alf barrels. .. ... ___. 0.58
O-gallon kegs.......... ..... 0.98
"8allon kegs_...__... 1.08

0.13 | Where there is no return freight on empty drumas.
0.18 | Where return freight on empty drum is between 50 and 75
cents per hundredweight.

etuglnable drums.___
M

“ « 0.23 | Where return freight on empty drum is botween 76 and 90
cents per hundredweight. .
" o 0.28 Wshlere return freight on empty drum is botween 91 cents and

0.33 | Where return freight on empty drum is more than $1.
Q.10 { Where delivery {s made by respondents’ truck.
0.02 | Where delivery is made by purchaser’s truck.

"
Tank truck

———




66 FEDERAL TRADE COMMISSION DECISIONS
Findings 32F.T.C.

Par. 6. Between June 19, 1936, and July 23, 1937, respondent has
sold such sirup at higher delivered prices per hundredweight to pur-
chasers located in certain cities other than Chicago, I1l., Danville, 111,
North Chicago, I1l., Dixon, Ill, Zion, Ill., and Milwaukee, Wis., than
it has sold such sirup in containers of like size and type to purchasers
located in said cities of Chicago, Ill., Danville, Ill., North Chicago, Ill.,
Dixon, Ill., Zion, I11., and Milwaukee, Wis., and between Juy 23, 1937,
and the present time respondent has sold such sirup to purchasers
located in all cities other than Chicago, Ill., at higher prices per
hundredweight than it sold such syrup in containers of like size and
type to purchasers located in Chicago, Ill.,, and such higher prices
were not uniformly higher but varied with the geographical location
of the cities in which the purchasers paying the higher prices were
located.

Thus, on the following dates respondent sold such sirup to such
purchasers located respectively in each of the following cities at the
delivered prices per hundredweight which are shown opposite such
cities for such syrup (43° Baumé) in tank cars, or in other containers,
in which latter case, for the purposes of comparison, no differential
has been added for the container: :

: Aug. 1, Aug. 1, Aug. 1, Aug. 1,
Location of purchaser 1936 1037 1038 103
ChieaE0, T o oo oo e eceeaee e e ememmemm e $2.94 $3.04 $2.29 $2.00
Danville, Il____._____-72777777TT 2.94 3.17 2.43 2,20
Louisville, Ky -2 . 3.26 3.34 2.63 2.43
Chattanooga, Tenn. - 3.34 3.42 2.71 2.51
Nashville, Tenn___. (xg 3.40 2.69 2,49
Memphis, Tenn._.. I( El) [0) 2.40
Fort Worth, Tex o 1) O] 2.80
8t. Louis, Mo_._. : 3.11 3.20 . 47 2.9
8t. Joseph, Mo, ... __1TTTTITTT = 3.33 3.40 2.69 2.49
Kansas City, Mo o V) 3.40 2.69 2.49

1 No sales,

The differentials shown above as existing between the foregoing
prices on August 1, 1936, and on August 1, 1937, were substantially
the same during the entire period from June 19, 1936, until after
August 1, 1937, and the differentials shown above as existing between
the foregoing prices on August 1, 1938, and on August 1, 1939, were
substantially the same during the entire period from August 1, 1937
until the present time,

Par. 7. By selling such sirup at said different prices, as found in
paragraphs 5 and 6, the differences between which prices not having
been justified by respondent, it has discriminated in prices between
such purchasers who have paid the different prices for such sirup-
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Par. 8. The result of said discriminations has been to place the
unfavored purchasers paying the higher prices for such sirup under
& competitive disadvantage.

Such sirup is used as an ingredient to some extent in the manu-
facture of most kinds of candy and is one of the major raw materials
used in the production of many varieties of candy.

Not only is the quantity of such sirup used significant, but the
brice paid therefor by such purchasers is a substantial part of
the cost of the raw materials used in particular candies having a
relatively high sirup content, as well as of the total cost of manu-
facturing an extensive line of candies having a wide range of sirup
contents. Said costs of the unfavored of such purchasers increase
over said costs of such favored purchasers directly as the amount
of the discrimination between them increases, and as the sirup
content of the candy increases.

Many candies containing a substantial quantity of such sirup are
briced at but a few cents per pound. As to products so priced and
bearing no differentiating name or brand, sellers have attracted
Customers by selling at only a small fraction of a cent per pound
lower than a competitor. This has been especially true in selling
Such candies to chain stores and other purchasers of large quantities
to whom such a small difference in price is determinative in placing
their business.

Under such circumstances an unfavored purchaser’s higher raw
Mmaterial costs are difficult if not impossible to recover by increasing
the price of the candy manufactured if such unfavored purchaser

Opes to maintain volume sales. The effect on such unfavored pur-
chaser of the higher cost of such sirup is to decrease profit to the
€xtent necessary to absorb the higher direct per unit cost imposed
by the higher sirup cost as long as such unfavored purchaser attempts
to sell his candy at a competitive price.

Where such absorption causes an impairment of profit to any
Material degree, it results in such unfavored purchaser making only
Selective sales at noncompetitive prices to customers on the basis of
Service or some other nonprice basis and directly causes reduced
"Ol.ume of sales resulting in unused capacity and increased overhead
Unit costs on particular as well as on all products; the consequence
8gain being impairment of profits.

Such impairment of profits tends to weaken financially existing un-

avored candy manufacturers ; may bring about the elimination of such
Unfavored candy manufacturers from the industry and may prove an
®ffective deterrent to the establishment of new candy manufacturing

®hterprises in those areas in which respondents discriminate as found
above,
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A further result of said discrimination has been to confer upon the
favored purchasers receiving the benefit of said discriminations a com-.
petitive advantage. As compared with the unfavored purchasers, their
costs and prices are lower, their profits greater. Such benefits can well
lead to a domination by them of the candy industry.

Therefore the Commission finds that the discriminations found in
paragraphs 5 and 6 have been or may be substantially to lessen competi-
tion between the favored and unfavored purchasers, tend to create &
monopoly in such favored purchasers and injure, destroy and prevent
competition with such favored purchasers.

CONCLUSION

The Commission concludes that in discriminating in price betweern
different purchasers of glucose as set forth in the above findings of
fact, the respondents, Union Starch & Refining Co. and Union Sales
Corporation, have violated the provisions of Section 2 (a) of the Clay-
ton Act as amended by the Robinson-Patman Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of
respondents, the testimony taken and stipulated, and other evidence
introduced before John P. Bramhall, a trial examiner of the Com-
mission theretofore duly designated by it, in support of the allega-
tions of said complaint, no evidence having been presented in
opposition thereto by respondents, and further hearings, oral argu-
ment, the filing of briefs, and a report by the trial examiner having
been waived by the respondents; the Commission having made its
findings as to the facts and its conclusion, which findings and con-
clusion are hereby made a part hereof, that respondents have vio-
lated the provisions of an act of Congress entitled, “An Act t0
supplement existing laws against unlawful restraints and for other
purposes,” approved October 15, 1914, as amended by the Robinson-
Patman Act, approved June 19, 1936 (title 15, sec. 13, U. S. C. A.).

1t is ordered, That respondents, Union Starch & Refining Co. and
Union Sales Corporation, their officers, representatives, agents, and
employees, directly or indirectly, in connection with the offering for
sale, sale, and distribution of glucose or corn sirup unmixed in inter-
state commerce and in the District of Columbia, do forthwith ceaseé
and desist:

1. From discriminating in price between different purchasers of
glucose or corn sirup unmixed, of like grade and quality, either
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directly or indirectly in the manner and degree as found by the Com-
mission in paragraphs 5 and 6, of the Commission’s findings as to
the facts and conclusion,

2. From continuing or resuming the discriminations in prices found
by the Commission in paragraphs 5 and 6 of the aforesaid findings
as to the facts and conclusion.

3. From otherwise discriminating in price in the manner and degree
substantially similar to the discriminations found in the Commission’s
findings as to the facts and conclusion.

4, I‘rom otherwise selling said glucose or corn sirup unmizxed to
some purchasers thereof at d1ﬁerent prices than to other purchasers
the effect whereof may be substantially to lessen competition or tend to
create a monopoly in the line of commerce in which customers of the
respondents are engaged or to injure, destroy, or prevent competition
with any person who either grants or receives the benefit of such dis-
crimination: Provided, That nothing shall prevent price differences
which make only due allowance for differences in the cost of manu-
facture, sale, or delivery resulting from the differing methods or
quantities in which such commodities are to such purchasers sold
or delivered: And provided further, that nothing shall prevent re-
spondents from showing that their lower price to any purchaser or
Purchasers was made in good faith to meet an equally low price of
& competitor.

1t is further ordered, That the said respondents, Union Starch &
Refining Co. and Umon Sales Corporation, shall within 60 days after
service upon them of this order file with the Commission a report in
writing setting forth in detail the manner and form in which they
have comphed with this order.
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Ix e MATTER OF

A. SARTORIUS & COMPANY, INC. TRADING AS PLAT-NUM
PERL LABORATORIES

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3966. Complaint, Dec. 8, 1939—Decision Dec. 11, 1940

Where a corporation engaged in interstate sale and distribution of manicure
products, including nail protector and nail polish remover, in substantial
competition with others engaged in sale and distribution of manicure products
in commerce as aforesaid, and including some who do not use methods and
engage in acts and practices below described—
Represented in advertisements through such statements as “Plat-Num Olive
0il Compound Nail Polish Remover for dry, brittle nails,” that its said prod-
uct was made from or contained olive oil and that by reason of presence of
such oil it would improve or benefit the condition of dry, brittle nails, facts
being quantity of olive oil therein contained was negligible, it could nbt be
truthfully represented as an olive oil product, and olive oil contained therein
was 50 small as to be incapable of relieving or improving to any appreciable
extent condition of dry, brittle nails; and

Represented through such statements as “Plat-Num Nail Protector * * *

encourages growth * * * strengthens nails,” disseminated in advertise

ments among prospective purchasers that its said product stimulated the
growth of the nails and strengthened the same, facts being it did not acconr
plish such results and was wholly incapable of effecting the same;

With effect of misleading and deceiving consuming public into mistaken and
erroneous belief that said representations were true and by reason thereof
into purchasing substantial quantity of its said products, and with resully
as consequence, that trade was unfairly diverted to it from its said compet!-
tors; to the substantial injury of competition in commerce:

Held, That such acts and practices, under the circumstances set forth, were all to
the prejudice of the public and competitors and constituted unfair methods
of competition in commerce and unfair and deceptive acts and practices
therein.

Mr. Gerard A. Rault for the Commission.
Mr,. Henry L. Finkelstein, of New York City, for respondent.
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(b
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that A. Sartorius & C0
Inc.,a corporation, trading as Plat-Num Perl Laboratories, hereinafter
referred to as respondent, has violated the provisions of the said acts
and it appearing to the Commission that a proceeding by it in respect



