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Complaint· 

IN THE MATTER OF 

SIERRA CANDY COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOl:..ATION 
OF SEC. ~ OF AN ACT OF CONGRESS .APPUOVED SEPT. 26, 1914 

Docket f758. Complaint, May 7, 1942-Dccision, Jwne f3, 1942 

Where a corporation, engaged In the manufacture and competitive interstate 
sale and distribution of candy, including! certain assortments which were 
so packed and assembled as to involve the use of games of chance, gift 
£>nterprises and lottery schemes when sold and distributed to the con· 
sumers, typical assortments including, as lllustrative, one of 24 one-pounrl 
boxes of uniform size and shape, together with a push card for use in sale 
and distribution thereof under a plan by which amount paid by customers 
for said boxes was determined by number securf>d by chance from card, 
and another of 19 boxes with punchboard, for use under a plan by which 
customer, for 5 cents, by chance selection of certain designated numbers 
received one of said boxes, as did also the customer making the last 
punch in each of the first two sections into which the board was divided, 
or the last punch on the board, others receiving nothing for their money-

Sold such assortments to wholesalers, to jobbers, and to retailers, by whom they 
were sold to the purchasing public in accordance with aforesaid plan, and 
thereby supplied to and placed in the hands of others means of conducting 
lotteries in the sule of its products under plan in question, involving gam~ 
of chance to procure candy at much less than normal retail price, in com­
petition with many who do not use any such method; 

With the result that many persons were attracted by its said sales method 
and elemt>nt of chance Involved therein, and were thereby Induced to buy 
and sell its candy in preference to that of competitors aforesaid, whereby 
trade was unfairly diverted to It from them; to the Injury of competition 
in commerce : 

lield, That such acts and practices, under the circumstances set forth, were 
au to the prejudice and injury <lf the public and competitors, were contrary 
to the public policy of the United States Government, and constituted un­
fair methods of competition In commerce and unfair acts and practices 
therein . 

.V r. J. W. Brookfield, Jr. for the Commission . 

.Vr. Da1-•id Ruben~tein, of San Francisco, Calif., for respondent. 

CoMrLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Sierra Candy Co., 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
Proceeding by it in respect thereof would be in the interest of the 
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public, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent, Sierra Candy Co., Inc., is a corporation, 
organized and doing business under the laws of the State of California 
with its office and principal place of business located at 2203 Third 
Street, San Francisco, Calif. Respondent, is now, and for more than 
6 months last past, has been engaged in the manufacture and in the 
sale and distribution of candy to wholesale dealers, jobbers, and retail 
dealers located at points in the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said candy, when sold, to be transported from its principal place of 
business in the city of San Francisco, Calif., to· purchasers thereof at 
their respective points of location in various States of the United 
States other than California and in the District of Columbia. There 
is now and has been for more than 6 months last past a course of trade 
by respondent in such candy in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business respondent is and has been 
in competition with other corporations and with partnerships and 
individuals engaged in the sale and distribution of candy in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retailf'r dealers certain assortments of candy so packed and 
assembled as to involve the use of games of chance, gift, enterprises 
and lottery schemes when sold and distributed to the consumers 
thereof. Two of said assortments are hereinafter described for the 
purpose of showing the methods used by the respondent and are as 
follows: 

One assortment includes 24 one-pound boxes of candy of uniform 
size and shape together with a device commonly called a push card. 
The said ptlsh card has 24 parti,tlly perforated disks on the faces of 
which is printed the word "Push." Concealed within the said disks 
are numbers ranging from 1 to 39 inclusive. ·when the disks are 
pushed or separated from the card, a number is disclosed. Purchas­
ers pushing No. 1 pay 1 cent; those pushing Nos. 2, 8, or 39 pay 2 cents, 
8 cents, or 39 cents, respectively, each purchaser paying the amount 
revealed by the punch which he has selected. The numbers are 
effectively concealed from the purchasers and prospective purchasers 
until the disks are pushed or separated from the card. The prices of 
said boxes of candy are thus determined wholly by lot or chance. 



SIERRA CANDY CO., INC. 1499 
11!)7 Complaint 

Another of said assortments consist of 19 boxes of randy and a 
Pnnchboard. Appearing on the face of the punchboard is the fol­
lowing inscription. 

5¢ A SALE 5¢ 
-20-40-60-80-100-120-140-\Vins 

% # Picture Top Box 
160-180-200-220-240-260-280-300-210-\rins 

1# Picture Top llox 
Last Punch in 1st 2 sections gone Wins 

1% # Picture Top Box 
Last Punch on.Board Wins 3# Picture Top Box 

Said candy is distributed to the purchasing public by means of said 
Punch board in the following manner: 

Sales are 5 cents each, and when a punch is made, a number is dis­
closed. The numbers begin with 1 and continue to the number of 
Punches there are on the board, but the numbers are not arranged 
in numerical sequence and said numbers are arranged in three sectia'ns. 
~he board bears a statement informing purchasers and prospectivfl 
Purchasers that certain specified numbers entitle the purchaser thereof 
to receive a box of candy, and the purchaser of the last sale in each of 
the first two sections completely sold is also entitled to receive a box 
of candy, and the last punch on the board entitles the purchaser to 
rereive a box of candy. A customer who does not qualify by obtaining 
one of the specified numbers or the last punch in the first two sections 
of the last punch on the board, receives nothing for his money. The 

· boxes of candy are worth more than 5 cents each, and the purchaser 
who obtains a number calling for one of the boxes of candy receives 
the same for 5 cents. The numbers are effecti,,ely concealed from 
PUrchasers or prospective purchasers until a punch or selection has 
been made and the particular punch separated from the board. The 
candy is thus distributed to the purchasers of punches from the board 
Wholly by lot or chance. 

The respondent furnishes and has furnished various push cards 
and punchboard~ for use in the sale and distribution of its candy by 
llleans of a game of chance, gift enterprise, or lottery scheme. Such 
PUsh cards or punchboards are similar to the ones herein describcll 
and vary only in detail. 

PAn. 3. Retail dealers who purchase respondent's candy, directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance "·ith the sales plan aforesaid. Respondent thus supplies 
~o and places in the hands of others the means of conducting lotterie!:' 
ln the sale of its products in accordance with the sales plan herein­
~bove set forth. The use by respondent of said sales plan or method 
1U the sale of its candy by and through the use thereof and by the aid 



1500 FEDERAL TRADE COMMISSION DECISIOKS 

Findings 34F. T.C. 

of said sales plan or method is a practice of a sort which is contrary 
to an established public policy of the Government of the United States. 

PAR. 4. The sale of candy to the purchasing public by the method 
or plain hereinabove set forth involves a game of chance or the sale 
of a chance to procure candy at prices much less than the normal 
retail price thereof. :Many persons, firms, and corporations who sell 
and distribute candy in competition with respondent, as above allegt>d, 
do not use said. method or any method involving a game of chance or 
the sale of a chance to win something by chance or any other method 
contrary to public policy. Many persons .are. attracted by said sales 
plan or method employe([ by respondent in the sale and distribution. 
of its candy and in the element of chance involved therein and are 
thereby induced to buy and sell respondent's candy in preference 
to candy of said competitors of respondent who do not use the same 
or equivalent methods. The use of said method by respondent because 
of said game of chance has a tendency and capacity to unfairly divert 
trade in commerce between and among the various States of the 
United States and in the District of Columbia to respondent from 
its said competitors who do not use the same or equivalent methods. 

PAR. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re­
spondent's competitors and constitute unfair methods of competition 
in commerce and unfair acts and practices in commerce within the 
intent and mea 11ing of the Federal Trade Commission Act. 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on 1\fay 7, 1942, issued and thereafter 
served its complaint in this proceeding upon respondent, Sierra 
Candy Co., Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair acts and practices 
in commerce in vio~ation of the provisions of said ·act. On l\Iay 25, 
1942, the respondent filed its original answer in this proceeding. 
In its answer the respondent admitted all the material allegations 
charged in the complaint to be true and, in accordance with rule IX 
of the Commission's Rules of Practice, by such an answer the re­
spondent is deemed to have waived a hearing on the allegations of 
fact set forth in said complaint and t~ have authorized the Commis­
sion, without further evidence, or other intervening procedure, to 
find such facts to be true. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on said complaint and 
answer thereto, and the Commission, having duly considered the 
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matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Sierra Candy Co., Inc., is a corporation, 
organized and doing business under the laws of the State of Califor­
nia with its office and principal place of business located at 2203 Third 
Street, San Francisco, Calif. Respondent is now and for more than 
6 months last past has been engaged in the manufacture and in· the 
sale and distribution of candy to wholesale dealers, jobbers, 11nd retail 
dealers located. at points in the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said candy, when sold, to be transported from its principal place of 
business in the city of San ·Francisco, Calif., to purchasers thereof at 
their respective points of location in various States of the United 
States other than California and in the District of Columbia. There 
is now and has been for more than 6 months last past a course of 
trade by respondent in such candy in commerce between and among 
the various States of the United States and in the District of Colum­
bia. In the course and conduct of said business respondent is and 
has been in competition with other corporations and with partner­
~hips and individuals engaged in the sale and distribution of candy 
In commerce between and among the various States of the United 
States and in the District of Columbia. 

PAn. 2. In the course and conduct of its business as described in 
~aragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
Jobbers, and retail dealers certain assortments of candy so pa~ked and 
assembled as to involve the use of games of chanee, gift enterprises, 
and lottery schemes when sold and distributed to the consumers 
thereof. Two of said assortments are hereinafter described for the 
Purpose of showing the methods used by the respondent and are as 
follows: . 
. One assortment, includes 24 one-pound boxes of candy of uniform 

Size and shape together with a device commonly called a push card. 
'l'he said push card has 24 partially perforated disks on the faces 
0~ Which is printed the word "Push." Concealed within the said 
dtsks are numbers ranging from 1 to 39 inclusive. 'When the disks 
are pushed or separated from the card, a number is disclosed. Pur­
chasers pushing No. 1 pay 1 cent; those pushing Nos. 2, 8, or 39 pay 
~ cents, 8 cents and 39 cents, respectively, each purchaser paying 
he amount revealed by the punch which he has selected. The 



1502 FEDERAL TRADE COMMISSION DECISIOXS 

Findings 34 F.T.C. 

numbers are effectively concealed from the purchasers and prospec­
tive purchasers until the disks are pushed or separated from the 
card. The prices of said boxes of candy are thus determined wholly 
by lot or chance. 

Another of ~aid assortments consists of 19 boxes of candy and a 
punchboard. Appearing on the face of the punchboard is the follo·w­
ing inscription: 

ri¢ A S.\LE 5¢ 
-20-40--C0--80-100--120-1-10-Wins 

lh # Picture Top Dox 
100-180-200--220--2-!0-2C0-280-300-210-Wins 

1# Picture Top Box 
Last Puneh in 1st 2 sections gone Win!! 

1%# Picture Top B:)x 
Last Punch on Board Wins 3# Picture Top Box 

Said candy is distributed to the purchasing public by means of said 
punch board in the following manner: 

Sales are 5 cents ench, and when a punch in made, a number is 
disclosed. The numbers begin with 1 and continue to the number of 
punches there are on the board, but the numbers are not arranged in 
numerical sequence and said numbers are arranged in three sections. 
The board bears a statement informing purchasers and prospective 
purchasers that certuin specified numbers entitle the purchaser there­
of to receive a box of candy, anu the purchaser of the last sale in 
each of the first two sections completely sold is also entitled to receive 
a box of candy, and the last punch on the board entitles the purchaser 
to receive a box of candy. A customer who does not qualify by ob· 
taining one of the specified numbers or the last punch in the first 
two sections of the last punch on the boaru, receives nothing for his 
money. The boxes of cundy are worth more than 5 cents each, and 
the purchaser who· obtains a number calling for one of the boxes of 
candy receives the same for 5 cents. The numbers are effpctively 
concealed from purchasers or prospective. purchasers until a punch or 
selection has been made and the particular punch separateu from 
the board. The candy is thus distributed to the purchasers of 
punches from the board wholly by lot or chance. • ' 

The respondent furnishes and has fnrnisherl various push cards 
and punchboarcls for use in the sale and distribution of its candy by 
means of a game of chance, gift Pnterprise, or lottery scheme. Such 
push curds or punchboards are similar to the one herein described 
and vary only in detuil. 

PAR. 3. Retail dealers who purchase respondent's candy uirectly or 
indirectly expose and sell the same to the purcha~ing public in ac-



SlERRA CANDY CO., INC. 1503 

14!)7 Order 

cordnnce with the sales plan aforesaid. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries 
in the sale of its product in accordance with the sales plan herein­
before set forth. 

PAn. 4. The re.spondent's sales plan involves a game of chance, 
gift enterprise, m lottery scheme to procure candy at prices much 
less than the normal retail prices thereof. Many of respondent's 
competitors mentioned in paragraph 1 hereof do not use said method, 
or any method involving a game of chance, gift enterprise, or lottery 
scheme. 

Many persons are attracted by respondent's sales method and the 
element of chance involved therein, and are thereby induced to buy 
and sell reEpondent's candy in preference to the candy of said com­
petitors, and the use of said method by respondent has the tendency 
and capacity to, and does, unfairly divert trade, in commerce between 
and among various States of the United States and in the District 
of Columbia, to respondent from its said competitors. As a result 
thereof injury is being and has been done by respondent to com­
petition in comm£"l'ce between and among various States of the 
United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent's 
competitors, are contrary to the public policy of the Government of 
the United States of America~ and constitute unfair methods of 
eo111petition in commerce, and unfair acts and practices in commerce 
Within the intent and meaning of the Federal Trade Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com­
lnission upon the complaint of the Commission and answer of the 
:respondent, in which answer respondent admitted all the material 
allt>gations of the Commission's complaint to be true, and by which 
answer, in accordance with rule IX of the Commission's Rules of 
Practice, respondent was deemed to have waived' a hearing on all 
~he allegations of fact set forth in said complaint and to have author­
lZed the Commission, without further evidence or other intervenincr 
Procedure to find such facts to be true; and the Commission havin~ 
lnade its findings as to the facts and its conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act. 
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It is ordered, That the respondent, Sierra Candy Co., Inc., Its 
officers, directors, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale; sale, and distribution of candy, or any other merchandise, in 
commerce as "commerce" is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so packed 
or assembled that sales of such candy or other merchandise are to 
be made, or may be made, by means of a game of chance, gift enter­
prise, or lottery scheme. 

2. Supplying to and placing in the hands of others, push or pull 
cards, punchboards, or other lottery device, either with assortments 
of candy or other merchandise, or separately, which said push or 
pull cards, punchboards, or other lottery device are to be or may be 
used in selling or distributing said cand.y or other merchandise to the 
public. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shan; within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing, setting forth in det11 il the manner and form in 
which it has complied with this order. 
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I:s THE l\bTTEH OF 

MATHEW W. ~I. DEVITT. ROY D. SCHLEGEL AKD ROTIF.RT 
E. SARGENT, Tll.\DING AS AUTOGROOl\.I COi\1PANY 

CO:-IPL.\I~T. Fl~DI~GS. A~D OllDER IN REG.\HD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF .\N A('T OF CONGRESS API'HO,'ED SEPT. 26, l!l14 

Docket 3102. Complaint, Feb. i', 19J9-Dccision, Jultc ~-~. 191,.! 

,,.hPI'P thrf'e i ndividun lR, Pn~agNl in mam1factm·p a nol ('OnlJlf'tith·e i nter~!a te 
sale and distributiou f,f tltf·it· "Auto-Groom" for clC'auing nnd pnlishing 
automobiieR, and previonsi.v in the employ of a (!OTH'ern whkh marle nnd 
sold Its simi! at· "Karstnt>tik" product; in ~oliC'itin~ sales from g~uagrs, 

Rervice stations, atul tlistrihntor:'!, upon many of whom t.lw~· ha!l formerly 
called as :mle!Snwn for said "Knrsmetik"-

l:PlJL'esPnted to suc·h formPr plll'<"hasers that the compan~· whieh formPr!y m;tdl! 
"Knr><metik" wns no lougf'r in hn;;iness, nnd that ;:nf'!t product wns no 
longPr bPing offt>rt>d; that the ehemist who was former!y employed by it 
lllld den~lopell the formula \VHS in their f'lllploy, nml that. ''Auto-Groom" 
was the same prothwt Ill'! the t•tlwr, differing therefrom unly In trade name 
autl co lot·; 

'l'he facts !Jeing that saiu older <·oucPru was tlwn munnfncturing and offering 
its said prmluct In uet!Y(' <·omp('tition with them; formula for the new 
lll:odnrt Wlll-l not dPvelopPd n>~ clnhttt><l, but obminPd from a eollectlon of 
formulae di:;tr:buted by u chemienl rr,anufactm·er, t;nd while ~imilar to 
that for the ohler prodnct, was not In all l'et<p<·ets the same; and they 
diu not have n uy such ehemilst in their employ; 

With effect of causing fornl!'r vurehasers of said competitive ''Karsmrtik" mis­
talteJtly to bt>lieve that nfort>,;aid rPpre!-ientations wt>r'!' trUP, und with conse­
(JILP!Ice that tuauy of Htt'm, partleularly thm;f' formerly making their pur­
chases fr11m one of sail! imlividnai-;, discontluned Jlurchusiug It, a111l they 
:lnd others }mrehn!ied "Auto-Groom" instt>arl t)f "Karsmetik"; whereby 
trade was diverted to thPm ft·om suld compditor: 

licld, 'l'hnt !-1H'Il nets ltlHl practi<·es, under tht> cin~nrnstanct:$ set forth, werP 1 
an to the prejn<llce of the vnblic and snid •!ompetitO<", and constituted 
unfair methods of <"OllliK>tition in corumeree :llld nnfnir nnd <lf'<'t>IJtln~ ads 
and pructiees therein. 

Defore Mr. John lV. Addison, trial examiner. 
Jlr. S. Brogdyne 1'eu., II for the Commission. 
Mr. Joseph A. Kaufmann, of ·washington, D. C., for respondents. 

CoMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
nnd by virtue of the authority vested in it by said act, the Federal 
!l'ade Commission, having reason to Lelieye that Mathew ,V, M. Dev­
ltt, Hoy D. Schlegel, and Hobert E. Sargent, trading as Autogroom 

461J:iOGm-42-vol. 34--9:> 


