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Syllabus

N IN tHE MATTER OF

GEORGE S. MOGILNER AND JAMES WALKER, TRADING
AS MERIT HEALTH APPLIANCE CO.

. COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

! Docket 4543. Complaint, July 21, 1941—Decision, Aug. 81, 19;2

whe?e two individuals, engaged In interstate sale and distribution of their
“Merit Short Wave Diathermy” therapeutic apparatus; by means of adver-
tisements In newspapers which eclrculated widely in different States, and
through advertising circulars and frequent radio broadcasts, directly or by
Implication—
(a) Represented that the unsupervised use of their device by the lay public for
Self-diagnosed conditions, through self-application in the home, constituted
8 competent and effectlve treatment for numerous ailments, including rheu-
matism, arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, sinus
trouble, and female disorders, and for the alleviation of paln resulting from
Such conditions; and that use of the device was entirely safe and harmless;
Tacts being that while dlathermy machines are in fairly common use among
Physicians, particularly those who specialize In physical therapy, it is their
Dractice never to employ diathermy until after thorough diagnosis and definlte
establishment of the fact that the condition is one in which its use is
broper, and never to leave application of the treatment, delegated, usually,
t0 a trained techniclan, to the patient; physlcians’ use of diathermy in the
treatment of ailments above set forth is limited to chronic cases since use
In acute cases has a tendency to aggravate rather than alleviate the pain;
there are varlous specific conditions in which its use Is positively contra-
indicated, {ncluding menstruation, pregnancy, tuberculosis, cancer, acute
appendicitis, and gastric ulcers, while use or excessive use in other con-
/ ditions may spread the infectlon and lead to gangrene and amputation of
the limb; In cases in which the skin has lost sense of heat, applicatlon may
result in severe burns; due to the impossibility of a member of the lay
bublic correctly diagnosing his condition or determining the underlying
Cause of the disorder, necessary medical treatment may be delayed; and
In instances In which diathermy would be of therapeutic benefit, it is im-
Dossible for the layman to determine the method of application or frequency
and extent of the treatment; and
(b) Failed to reveal all the facts material in the light of such representations,
under prescribed or usual conditions, and that such device might safely be
used only after competent medical diagnosis has determined that diathermy
. 18 indicated, and has prescribed the frequency and extent of the treatment,
- . 4nd the user has received adequate instruction by a trained technician in
o, - the use of the device; '
Wlth tendency and capacity to mislead and deceive the purchasing public inte
the mistaken bellef that sald devlce possessed therapeutic values which it
did not, and that it might safely be used indiscriminately by the lay publle,

The
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thereby causing said public to purchase substantial quantities of said device

because of such mistaken belief ;

Held, That such ncts and practices, under the circumstances set forth, were
all to the prejudice of the publie, and constituted unfair and deceptive act
and practices in commerce.

Before Mr, Miles J. Furnas, trial examiner,

Mr, James L. Baker, Mr. John M. Russell and Mr. R. P. Belling®"
for the Commission.

Dockweiler & Dockweiler and Mr. Frank W, Walden, of Los An-
geles, Calif., for respondents, :

COMPLAINT

Pursuant to the provisions of the IFederal Trade Commission Achy
and by virtue of the authority vested in it by said act, the Feder?
Trade Commission having reason to believe that George S. Mogilnet
and James Walker, individuals, trading as Merit Health Applianc_e
Co., hereinafter referred to as respondents, have violated the pro¥"
sions of the said act, and it appearing to the Commission that a Pr
ceeding by it in respect thereof would be in the public interest, hert
issues its complaint, stating its charges in that respect as follows:

Paracrara 1. Respondents, George S. Mogilner and James Walkers
are individuals, trading as Merit Health Appliance Co., with ﬂ_lelr
office and principal place of business at 801-802 Foreman DBuildin%
707 South IIill Street, Los Angeles, Calif., from which address they
transact business under the above trade name.

Par. 2. The respondents are now, and for more than 1 year Jast
past have been, engaged in the sale and distribution of a certain de
vice or apparatus designated as Merit Short Wave Diathermy.

In the course’ and conduct of their business, the respondents caus®
said device or apparatus, when sold, to be transported from theif
place of business in the State of California, to purchasers thereof o”
cated in various other States of the United States and in the Distri¢
of Columbia,
 Respondents maintain and at all times mentioned herein, have
maintained a course of trade in said device or apparatus, in commerc®
between and among the various States of the United States 87
in the District of Columbia. ‘

Par. 3. In the course and conduct of their aforesaid business th°
respondents have disseminated and have caused the dissemination 9
false advertisements concerning their said product by the Unite
States mail and by various other means in commerce, as commerce
is defined in the Federal Trade Commission Actj; and resPondellts
have also disseminated and have caused the dissemination of, falso
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“dvertisements concerning their said product, by various means,
for.the purpose of inducing, and which are likely to induce, directly
9 indirectly, the purchase of their said product in commerce, as
“‘Mmerce is defined in the Federal Trade Commission Act.
Imong and typical of, the false, misleading and deceptive state-

Ments and representations contained in said false advertisements,
dlSSeminated and caused to be disseminated, as hereinabove set forth,

Y the United States mails, by advertisements in newspapers, by radio
“Ontinvities, and by leaflets, pamphlets and other advertising litera-

Ure are the following:

g’l‘ie $7.50 SINUS PAD

0\1‘; (;Very DIATIIERMY purchased this week.

IONTH RENTAL

MERIT Short Wave Diathermy is now used in hundreds of homes, and s

he ideal.nnq most economical way to freat stubborn ailments, such as

Sthmgp ' Pleurisy Arthritls
onchitig Sinus Neuritis
Tostate Iligh Blood Pressure

And Many Other Allments.
m(}et the “proof of the pudding.” Rent a Merit Short Wave Diathermy for one
wONth and see for yourself what it will do for you. SEND FOR FREE FOLDER,
Gstllort Wave Diathermy in Your Home.”
.lna; at our office for FREE Demonstration, or arrange for a Demonstration
our Own Ilome. NO ODLIGATION.
RENTED OR $0LD ON EASY TERMS
. Office Hours 9-5:30 P, M.
fanutgetured and Sold Direct by
; MERIT ITEEALTI
APPLIANCE CO. ,
_ 707 So. IIILL ST.
By ' Suite 801-802,
A Ifne VA. 5652
“RIT SIIORT WAVE DIATIIERMY In Your Ilome
n VIIY are more MERIT sets being used and installed in Callifornia homes
;220 the combination of all other makes put together?
WS.INUS-Specially designed mask for directing wurm, penetrating radio
. Aves through the sinuses. ARTHRITIS—Rheumatism ailments even chronic,
ve shown marked response to its permeating heat.
Send oy Tiiustrated Literature, or Free Ilome Demonstration. Rented or Sold
"I Basy Terms.
! MERIT HEALTII APILIANCE CO.
707 S. Hill St., Los Angeles, Cal.
o Phone: VAndike 5682 Suite 801-802
.OWITULLY GUARANTEED by the only home diathermy company in California
~¥DIng ity own factory. .
“08y to use—Merit Short Wave Diathermy s so slmple that even a child
N operate it. '
be 0 one ¢an afford to be without this health guard and all can enjoy the
Nefit of Short Wave Diathermy treatments in their homes.

Cy
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the bOdy

The application of heat stlmulates certain chemical processes of-
d recover

The natural defensive powers of the tissues are assisted, repair an
are hastened by natural healthful means. s

* * % the therapeutic value of heat has long been known, the old meth? .
of application are Ineffective, uncertain and uncomfortable, * * * b@cauﬂ
the heat does not penetrate to the deep-seated area involved. In a vain effo{
to secure deep penetration the gkin is uncomfortably overheated and POSSi v
burned or blistered. of

Now modern sclence provides—in Short Wave Diathermy—a means
applying heat to diseased tissues that overcomes every objection to the unce’”
tain methods of the past. . n

Short Wave Diathermmy is pleasant and comfortable—the surface of the gk
is not unduly heated.

Short Wave Diathermy is safe—the burns and blisters of the old-fas
methods are absent. t

* * * the safest, pleasantest and most effective methods 01’ treatme?
ever discovered. n

Outstanding results have been obtalmed with Short Wave Diathermy
the rehef of suffering due to arthritis, neuritis, neuralgia, rheumatism, Ju®
bago, 'sciatica, hay fever, asthma, gout, bronchitis, sinus infiammation fa
similar diseases. The value of Short Wave Diathermy cannot be over”
estimated,

Now the Merit Short Wave Diathermy offers new hope for sufferers grott
agonizing pain, and various chronle disorders.

ARTHRITIS—Every arthritic should know that heat has been most e
tive in the relief of this dread disease. Short Wave Diathermy’s proven ability

hioned

_ iu relleving the anguish of arthritis, neuritis, rheumatism, *sciatica, Jumbaé

and kindred allments is well established.
SINUS INFLAMMATION—The alleviation and rellef to sinus sufferer
Short Wave Diathermy is truly amazing.
FOR WOMEN—In the ailments common to women, Short Wave Diather®¥
has proved to be a verlitable blessing for relieving much pain and suffering )
This treatment is so simple that youn can take it yourself in your home Wi
out any assistance from anyone.

g b3

MERIT DIATHERMY CONTINUITY
We've all heard the wisdom of Benjamin Franklin expounded many tlme '
he wrote this: “Never leave ’'til tomorrow, that which you can do today:
The habit of putting things off is all too common, Doubtless there are ma? 1€
lstening to me today who have often said to themselves, “Someday I'm 80 "
to investigate this Merlt Short Wave Diathermy and see if it can help me:
DBut they have put it off and put it off—meantime missing out on ‘the com ol
that awalts them. If you are one of those who have plapned to investig?
this Merit Short Wave Diathermy—DO IT TODAY. Why continue to Sufrc
untold agony when you can very simply alleviate your most painful conditi"n
by simply applying two rubber pads to the sore and afflicted parts. This gen
a penetrating internal heat down deep into the sore and aching parts of yout
body. If you suffer from arthritis, peuritis, bursitis, sclatica, neuralgia, sinﬂ
trouble or rheumatism In any part of your body, you may have a free trial ¢

1
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ghe Merlt Short Wave Diathermy In your home any days from 9 A. M. 'til

_P- M., by calling this number now * * * VAndike 5682 * * * VAn-
dlke 5682 LI I Y

Par; 4, By the use of the representations hereinabove set forth,
ind gther representations similar thereto not specifically set out
erein, respondents represent that their device or apparatus, adver-
tised a5 Merit Short Wave Diathermy, when used by the unskilled
%Y public in the treatment of self-diagnosed diseases and ailments
%I the human body by individual self-application in the home, is a
SClentific, safe, harmless, and effective means and method for the
I‘ehef’. cure, or treatment of rheumatism, arthritis, neuritis, bursitis,
Umbagro, sciatica, neuralgia, sinus trouble, and colds, painful men-
stl‘llation, female disorders, chronic disorders, and many other ail-
nents, and for the alleviation of pain resulting therefrom; and that
S use will have no ill effects upon the human body.

The foregoing representations are grossly exaggerated, false and
Misleading, :

4R. 5, The said device or apparatus is composed principally of

2‘ hlgh-frequency generator encased in a portable steel cabinet, The "
‘reuit ig a modified Hartley Circuit, two Taylor T—4055 tubes, push-
ciull’ Dlus the regular chokes for proper control. The power to the
feuit is furnished by a transformer of 1,300 volts (half wave),
Elate supply, 7l,-volt filament supply. The output is inductively
upled and tuned with a series variable condenser and the wave
:hgth is approximately 12 meters. The maximum power output is
PProximately 120 watts calibrated on a photo-electric watt meter.
N Nder ordinary lamp-load, it may be considered as 100 to 125 watts
_utput. The power is transmitted to the user by two insulated
q? ber condenser pads, 7 by 9 inches or by two small pads, namely
..2us and cuff applicators 4 by 714 inches and 2 by 24 inches, respec-
lve}y, used with one of the larger pads. No cable is used with this
t}‘:"lce.. The application to the patient is made usually by placing
. ® condenser pads in such position that the power may pass between
i’“d condenser pads through the affected area of the body, at stated
Wervals for varying periods of time. ' _

The individual self-application of said device by the unskilled lay
Public in the home, under the conditions prescribed in said adver-
alsement or under such conditions as are customary or usual, will not
_ccomplish the results claimed by the respondents and is not a scien-
ti\ ¢, safe, harmless, and effective means and method to be used by
d'e. unskilled- lay public for the relief, cure, or treatment of self-
"gnosed diseases and ailments of the human body, or for the allevi-
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ation of pain resulting therefrom, and may cause severe electric buri®
or other serious and irreparable injury to health, ' - ‘

The said device does not constitute a competent treatment for con”
dition of acute inflammation of the nerves, such as neuritis, neuralg!®:
and sciatica ; acute inflammation of the muscles, such as lumbago a*
myositis; acute inflammation of the bursae, such as bursitis; acute
inflammation of the joints, such as acute inflammatory arthritis; 8?
rheumatic pains associated with acute inflammatory conditions ©
the joints, bursae, nerves, and muscles. Such treatment as aforesi!*
may result in further swelling of the inflamed tissue, thereby increas-
ing the congestion of the inflamed part and in spreading the inflat”
mation to adjacent tissue and allowing the absorption of toxins, when
present.

Short-wave diathermy is contraindicated in all cases of menstri?”
tion; pregnancy; gastric ulcers; acute appendicitis; in areas wher¢
there is a probable malignancy; and where there is a hemorrhagi®
diathesis, ‘

Furthermore, the use of this device for the relief of pain due b
neuralgia or neuritis, which may often be symptoms of some deepel
underlying disease or cause (such as pains due to tuberculosis of the
joints, syphilis, and other infectious processes, or.to tumor or cancer/? -
may cause serious injury to health and also delay proper diagnos’®
and treatment.

The application of Merit Short Wave Diathermy in treating co®
ditions of acute sinus trouble may result in further increasing cO™;
gestion of the mucous membranes of the sinuses, nose, and throat, an
facilitate extension of the infections and increased absorption ©
bacterial toxins. :

In those areas of the skin where the sense of heat has been 1("5t’
due to injury or impairment of the peripheral nerves, the applicatio”
of said device may result in severe tissue destruction and severe burn®

Cancer or tuberculosis of the spine may evidence itself by sever®
pains in the knees and the application of diathermy by the untrain®
layman may delay proper diagnosis and treatment.

The application of this device for the treatment of pain in the-
extremities in the presence of advanced blood vessel changes of the
legs or arms, when given in excess dosage, will cause serious injuri¢s
and may lead to gangrene and necessitate amputation of the 1eS%
or arms, '

There are many diseases and conditions in the treatment of Which’.
diathermy would be contra-indicated. There are other conditions in
which the efficacy of diathermy is dependent upon the method and
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dUPation of its use. In both of these classes of cases, the use of dia-

*rmy may aggravate rather than relieve such conditions. Many con-
ltl_ons, including some of those for which respondents recommend
It device, are sometimes symptomatic or indicative of underlying
iy Stemic disorders for which diathermy would have no therapeutic
2lus and may even be injurious. It would be impossible for a mem-
°r of the lay public to correctly diagnose his ailment or condition or
io determine the underlying cause of such disorder. It would also be
Mpossible for such person to correctly determine the method and
ura.tion of the use of diathermy. Consequently, the use of diathermy
eq“}res the diagnosis of the ailment or condition by a competent
Medica] authority to determine if diathermy is indicated and the
Method and duration of treatment which should be prescribed.
roe R 6. In addition to the representations hereinabove set forth, the
*Spondents have also engaged in the dissemination of false advertise-
‘®nts in the manner above set forth, in that said advertisements so
'Sseminated fail to reveal all facts material in the light of such repre-
*Mtations or material with respect to consequences which may result
sr'o‘m the use of said device or apparatus, under the conditions pre-
®Yibed in said advertisements, or under such conditions as are custo-
Ay or usual, and that the use of said device may result in serious
&n'd Irreparable injury to health.
'he said advertisements are further false, as aforesaid in that said
Vertisements also fail to conspicuously reveal that the device may
¢ safely used only after a competent medical authority has deter-
'Med, as a result of diagnosis, that diathermy is indicated and has
Yeseribed the frequency and amount of application of such diathermy
0I%‘E’itments and the user has been adequately instructed in the method
' Operating such device by a trained technician.
AR 7. The use by the respondents of the foregoing false, deceptive
Qnd' misleading statements and representations with respect to their
t{;“’lce_ or apparatus, disseminated as aforesaid, has had and now has
.¢ capacity and tendency to, and does, mislead and deceive a substan-
blal- portion of the purchasing public into the erroneous and mistaken
tlief that such statements, representations and advertisements are
e ang induces a portion of the purchasing public, because of such
Yoneous and mistaken belief, to purchase the respondents’ said device
' apparatus.
Al 4R, 8, The foregoing acts and practices of the respondents as herein
“®ged, are all to the prejudice and injury of the public and constitute
air and deceplive acts and practices in commerce within the intent
nflmeaning of the'F‘ederal Trade Commission Act.
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1

* Rerport, FinDINGS A8 TO THE Facts, AND OrRDER - *
b )

Pursuant to the provisions of the Federal Trade Commission Acty
the Federsl Trade Commission, on July 21, 1941, issued and subs®”
quently served its complaint in this proceeding upon the respondent?’
George S. Mogilner and James Walker, individuals, trading as Merit
Health Appliance Co., charging them with the use of unfair a0
deceptive acts and practices in commerce in violation of the Pr”
visions of that act. . After the filing of respondents’ answer, test”
mony, and other evidence in support of the allegations of the co™
plaint were introduced by the attorney for the Commission, and 1%
opposition thereto by the attorney for the respondents, before 8
trial examiner of the Commission theretofore duly designated
it, and such testimony and other evidence were duly recorded &I
filed in the office of the Commission. Thereafter, the proceediP8
regularlﬁ came on for final hearing before the Commission on thi
complaint, the answer thereto, testimony and other evidence, repord
of the trial examiner upon the evidence, and briefs in support of 28
in opposition to the complaint (oral argument not having been r®
quested) ; and the Commission, having duly considered the matte’
and being now fully advised in the premises, finds that this procee?”

.ing is in the interest of the public and makes this its findings as to
the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraprr 1. The respondents, George S. Mogilner and J ames
Walker, are individuals, trading under the name Merit Health AP{i '
pliance Co., with their office and principal place of business Jocate® .
at 707 South Hill Street, Los Angeles, Calif. They are engaged ™
the sale and distribution of a therapeutic device or apparatus des'&’
nated by them as Merit Short Wave Diathermy.

Par. 2. In the course and conduct of their business responde?lts
cause their device, when sold, to be transported from their place ©
business in the State of California to purchasers thereof located *
various other States of the United States and in the District Of
Columbia, Respondents maintain and have maintained a course *
trade in their device in commerce among and between the vario®® .
States of the United States and in the District of Columbia.

-Par. 3. In the course and conduct of their business, and for the
purpose of promoting the sale of their product, respondents hav®
inserted advertisements in Los Angeles newspapers which have #
wide circulation not only in the State of California but in other
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Stateg of the United States as well. Respondents have also distrib-
n d advertising circulars by means of the United States mails to
um‘fl‘Ous; prospective purchasers located outside the State of Cali-
rzmla- Frequent use of radio broadcasts has also been made by
SPondents in advertising their device.

Mong and typical of the many statements and representations
aI’Pearing in respondents’ advertisements are the following:

MERIT SHORT WAVE DIATHERMY IN YOUR HOME

I
A:t;he ldeal and most economical way to treat stubborn ailments, such as

N ma Pleurisy Arthritls
ronehitls Sinus . Neurltls
“Ostate High Blood Pressure
Any Many Other Ailments .

[;nGet the “proof of the pudding.” Rent a Merlt Short Wave Diathermy for
Bg moIlt_h and see for yourself what it will do for you. SEND FOR FREH
tlo OKLET, “Short Wave Diathermy in Your Home.” Free home demonstra-
U on request,

RENTED OR SOLD ON EASY TERMS

* % x

MERIT SHORT WAVE DIATHERMY IN YOUR HOME

'chVHY are more MERIT sets being.used and installed in California homes

1 the combinatlon of all other makes put together?

firg NUS—Specially designed mask for ~ ARTHRITIS — Rheumatic ailments
mctlng warm, penetrating radio waves even chronie, have shown marked re-
-"%Ugh the sinuses, sponse to its permeating heat.

Send for Illustrated Literature, or
FREE HOME DEMONSTRATION

* *

th; b.. * The applicatlon of heat stimulates certaln chemical processes of
0dy. The natural defensive powers of the tissues are assisted, repalr
. Tecovery are hastened by natural healthful means,
of * * the therapeutic value of heat has long been known, the old methods
th Spplication are inffective, uncertaln and uncomfortable * * * because
€at does not penetrate to the deep-seated area involved. In a vain effort
1 Secure deep penetration the skin i{s uncomfortably overheated and possibly
fned or blistered.

* Now modern sclence provides—in Short Wave Diathermy—a means
DPplying heat to diseased tissues that overcomes every objection to the
"tain methods of the past. * * * Short Wave Diathermy is pleasant
Dy, , comfortable—the surface of the skin is not unduly heated. Short Wave

v th'?l‘my is safe * * * the burns and blisters of the old-fashioned methods
S absent,
LN

of a
\lnce

oy the safest, pleasantest, and most effective methods of treatment
®r discovered, .
509749m—43—vol, 85———29
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OUTSTANDING RESULTS have been obtained with Short Wave Diathe'rmy
in the relief of sufferlng due to arthritis, neuritis, neuralgia, rheumatis™
lumbago, sciatica, hay fever, asthma, gout, bronchitis, sinus inflammation an.
similar diseases. The value of Short Wave Diathermy cannot be overest
mated * * ¥,

NOW THE MERIT SHORT WAVE DIATHERMY OFFERS NEW HOPE F OR_
SUFFERERS FROM AGONIZING PAIN, AND VARIOUS CIIRONIC DIS
ORDERS

» L L]

ARTHRITIS—Every arthritic should know that heat has been most
tive in the relief of this dread disease. Short Wave Diathermy’s proven 4
in relieving the anguish of arthritis, neuritis, rheumatism, sciatica, lum
and kindred ailments is well established. * * *

effec:
pility
bago

» * X

SINUS INFLAMMATION—The alleviation and relief to sinus sufferer$ by
Short Wave Diathermy is truly amazing. * * * g
FOR WOMEN-—In the ailments common to women, Short Wave Diather®
has proved to be a veritable blessing for relieving much pain and suffering.
* * L]
ADVANTAGES OF
HOME TREATMIENT ,
THERE WHEN YOU NEED IT—the old axiom “an ounce of preventiol"‘vg
: 1

etc., holds true today. Therein lies one of the chief advantages of haV
MERIT SHORT WAVE DIATHERMY in your home right when you nee.
it. When the ailment is in its initial stages it is there—ready to use and 18 -
application may prevent further progress of the disease. MERIT SHO,
WAVE DIATHERMY can be used by every member of the family. C}IRO"\‘1 3
CASES—Better results are often obtainable with MERIT SHORT WAV?)
DIATHERMY in your home, as you can apply its beneficial heat waves °

or three times a day if necessary. Home treatments can be taken at 2 t

most convenient to yourself. It is indispensable for invalids. RESTFUL/
Short Wave Diathermy treatments are relaxing. When treatments are tﬂkelf
at home you can enjoy the full benefit of total relaxation. As thig is c?ll
ducive to good sleep, it is most desirable to take treatments just before goild

e
to bed. EASY TO USE—MERIT SHORT WAVE DIATHERMY is so giml‘l
that even a child can operate it. '

* kN
p
* % * No one can afford to be without this health guard and all e

enjoy the benefit of Short Wave Diathermy treatments in their homes.
[ ] L] * » » »
We've all heard the wisdom of Benjamin Franklin expounded many times)
he wrote this: “Never leave ’til tomorrow, that which you can do today:
The habit of putting things off is all too common. Doubtless there are mal

listening to me today who have often said to themselves, “Someday e
golng to investigate this Merit Short Wave Diathermy and see If it can hﬁle

me.” DBut they have put it off and put it off—meantime missing out 0B
comfort that awaits them. If you are one of those who have planned to inve
gate this Merit Short Wave Dilathermy—DO IT TODAY. Why continué
suffer untold agony when you can very simply alleviate your most pain

stl-
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Conditjong by simply applying two rubber pads to the sore and afflicted parts.

his sengs a penetrating Internal heat down deep into the sore and aching

Darty of your body. If you suffer from arthritls, neuritis, bursitis, sciatiea,

Deuralgia, sinus trouble or rheumatism in any part of your body, you may

8¥¢ a free trial of the Merit Short Wave Diathermy in your home any day

irOm 9 A. M. ’til 9 P. M, by calling this number now * * * VAndike 5682
* * VAndike 5682 * * ¥,

Par, 4, Through the use of these representations and others of a
Simijlay hature, respondents have represented, directly or by implica-
ton, that the unsupervised use of their device by the lay public for
Se.lﬂdiagnosed conditions through self-application in the home con-
Stitutes a competent and effective means and method for the treat-
Ment of numerous ailments, disorders, and conditions of the human

ody, including, among others, rheumatism, arthritis, neuritis,

Ursitis, lumbago, sciatica, neuralgia, sinus trouble, and female dis-
O‘rders, and for the alleviation of pain resulting from such condi-

100s; and that such use of the devige is entirely safe and harmless:
Par, 5. Medical diathermy may be defined as the therapeutic use

heat generated in the tissues of the body by artificial means,

‘®Pondents’ device is what is known as a short-wave diathermy
Machine, The essential part of the device is a high-frequency gen-
®Tator which is encased in a portable steel cabinet. The electric
Power generated by the machine is transmitted to the user through
Tbber ¢ondenser pads which are attached to the machine by means
Tcords, The pads are intended to be placed on the affected area of

'e body in such position that the power generated by the machine
Passes between the pads and through the affected area. The resist-
Ahce of the tissues of the body to the power produces the heat which

rms the basis for the therapeutic value of the machine,

4R. 6. Diathermy machines are now in fairly common use among
Ysicians, particularly among those who specialize in physical ther-

DY, Such machines, however, are used with caution, it being recog-
ilillgd_ by the medical profession that they possess definite poten-

alities for harm and that there are numerous_conditions in which
lathermy is positively contraindicated. Diathermy is never em-
Ployeq by physicians until after a thorough diagnosis of the patient

'8 been made and it has definitely been established that the patient’s
®ndition is one in which the use of diathermy is proper. Moreover,

® application of the treatment is never left to the patient but is
Q‘rll‘efuuy supervised by the physician, the application usually being
tlegated to a trained technician.
., Jenerally speaking, diathermy is used only in those cases where
the condition is chronic. It is not used in acute conditions, which
%% usually accompanied by inflammation resulting from congestion’
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due to an engorgement of blood. The effect of diathermy in S‘f"h
cases is to increase the congestion of blood at the affected area, with
the résult that the patient’s condition is definitely aggravated rather
than improved. The congestion of the inflamed area may cause the
inflaimmation to spread to adjacent tissues, and may also cause the
absorption by such tissues of any infection which may be present %
the affected area. Likewise, diathermy is always avoided in ¢8s¢
where there is a hemorrhagic condition or even a tendency to hemor
rhage.

While diathermy is occasionally used by physicians in the tre‘”t'
ment of rheumatism, arthritis, neuritis, bursitis, lumbago, sciati¢
neuralgia, sinus trouble, and female disorders, its use is limited t©
those cases in which the condition is chronic rather than acute.
is not a competent or effective treatment for any of these specific 31_1'
ments, or for any other ailment, which is in the acute stage o m
which acute inflammation is present. In all such cases, moreover
the use of diathermy has a tendency to aggravate and increase the
pain rather than alleviate it, this being due to the increased cong®’
tion and inflammation resulting from the treatment.

Among the specific conditions in which diathermy is positiVely
contraindicated are menstruation, pregnancy, tuberculosis, cancer
acute appendicitis, and gastric ulcers. : )

.In cases of acute sinus trouble, the use of diathermy may result I
increasing the accumulation of pus in the sinuses, which in turn may
cause the extension of the infection to Sther organs of the body. |

The excessive application of diathermy for the treatment of paind
in the arms and legs, in the presence of advanced blood vessel change$
may lead to gangrene and necessitate amputation of the arm or'le&

Another danger which attends the unsupervised use of diathermy -
by the layman is that cases are fairly frequent in which certain 511'?“5
of the skin have lost the sense of heat. In such cases, the applicatio®
of the treatment is likely to be excessive and may result in sever®
burns, . ' .

Moreover, many disorders and conditions of the body, including
some of those for which respondents recommend their device, are
frequently but symptoms of more serious, underlying disorders fo
which diathermy would have no therapeutic value and might even ¢
injurious. For example, neuralgia and neuritis may be symptom*
of tuberculosis of the joints, syphilis, or other infectious processes’
or tumor or cancer. Also, cancer in the spine and tuberculosis in the
spine may evidence themselves by pain in the knees or elbows or other
_parts of the body. It is impossible for a member of the lay publi®
correctly to diagnose his condition or determine the underlying cause
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of the disorder, and, in consequence, necessary medical treatment may
® delayed, Even in those cases where diathermy would be of ther-
APeutic benefit, it is impossible for tle layman correctly to determine

® method of application or the frequency and extent of the
Teatment,

4R. 7, The Commission therefore finds that the representations

Made by the respondents with respect to their device, as set forth in
paragraphs 3 and 4 hereof, are misleading and deceptive, and
‘onstitute false advertisements.

+'4R, 8. The Commission finds also that respondents’ advertise-
Ments nre false for the further reason that they fail to reveal all of

® facts material in the light of the representations made therein,
nd fail to reveal the consequences which may result from the use of
Tespondents’ device under the conditions prescribed in the advertise-
Ments or ynder such conditions as are customary or usual, The
"dvertisements are false also in that they®fail to reveal that respond-
Mt device may safely be used only after a competent medical author-
1y hag determined, as a result of diagnosis, that diathermy is indi-
®ated, and has prescribed the frequency and extent of the treatment,
*1d the user has received adequate instruction by a trained technician
0 the use of the device. .

4R. 9, The Commission finds further that the use by the respond-

*Nts of these false advertisements has the tendency and capacity to
Wislead and deceive a substantial portion of the purchasing public
to the erroneous and mistaken belief that respondents’ device pos-
Sesses therapeutic values which it does not in fact possess, and that
*uch device may safely be used indiscriminately by the lay public, and

® tendency and capacity to cause such portion of the public to pur-
“hase substantial quantities of respondents’ device as a result of the
®Troneous and mistaken belief so engendered.

CONCLUSION

The acts and practices of the respondents as herein found are all
O the prejudice of the public and constitute unfair and deceptive
Ycts ang practices in commerce within the intent and meaning of the

8dera] Trade Commission Act.

ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission, the answer of respond-
Ehts, testimony and other evidence taken before a trial examiner of
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the Commission theretofore duly designated by it, in support of the
allegations of the complaint and in opposition thereto, report of tl_‘e
trial examiner upon the evidence, and briefs in support of and 1
opposition to the complaint (oral argument not having been T
quested), and the Commission having made its findings as to the fflCtS
and its conclusion that the respondents have violated the pronSlons
of the Federal Trade Commission Act.

It is ordered, That the respondents, George S. Mogilner and J ames .
Walker, individually and trading as Merit Health Appliance QO"
or trading under any other name, and their agents, representﬂtl_Ves
and employees, directly or through any corporate or other devices
in connection with the offering for sale, sale or distribution of I®
spondents’ device designated “Merit Short Wave Diathermy,” or any
other device of substantially similar character, whether sold under t.he
same name or under any other name, do forthwith cease and des!s
from directly or indirectly

1. Disseminating or causing to be disseminated any advertisement?
by means of the United States mails, or by any means in commercé
as “commerce” is defined in the Federal Trade Commission A
which advertisement represents, directly or by implication,

(@) that respondents’ device is safe or harmless. .

() that respondents’ device constitutes a competent or effecflve
treatment for, or will alleviate pain resulting from, rheumatisi
arthritis, neuritis, bursitis, lumbago, sciatica, neuralgia, sinus troubl®
female disorders, or any other ailment or disorder of the humé®
body, unless such advertisement is specifically limited to those cas®
in which the condition is chronic rather than acute, and in. whic?
there is an absence of acute inflammation.

2. Disseminating or causing to be disseminated any advertise
by means of the United States mails, or by any means in commerc®
as “commerce” is defined in the Federal Trade Commission Act, which
advertisement fails to reveal clearly and conspicuously that respol®
ents’ device is not safe for use unless and until a competent medic®
authority has determined, as a result of diagnosis, that the use ©
~diathermy is indicated, and has prescribed the frequency and T?® e
of appli'cation of the treatments, and the user has been adequﬂtely
instructed by a trained technician in the use of such device.

3. Disseminating or causing to be disseminated any advertisemen?
by any means for the purpose of inducing or which is likely to induc®
directly or indirectly, the purchase in commerce, as “commerce” ’
defined in the Federal Trade Commission Act, of respohdents’ devices
which advertisement contains any representation prohibited in par#”

mellt
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€raph 1 hereof or which fails to contain the warning set forth in
Paragraph 2 hereof.
1t 35 further ordered, That the respondents shall, within 10 days
ter service upon them of this order, file with the Commission an
mt_el‘im report in writing stating whether they intend to comply with
1S order, and, if so, the manner and form in which they intend to
“omply; and that within 60 days after the service upon them of this
°’“‘?er, the respondents shall file with the Commission a report in
Writing setting forth in detail the manner and form in which they
Ave complied with this order.
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IN TiIE MATTER OF

GIROUX COMPANY, INC.

N
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1014

Docket 4781. Complaint, Mar. 16, 1942—Decision, Sept. 1, 1942

Where Lea & Perrins “Worcestershire Sauce” had loug been made in Eﬂgmnd
and imported into the United States in highly distinctive bottles, container®
and wrappings, and as thus made and imported, and later made in the Uanlte
States in accordance with a secret formula, had come to enjoy Natlonwl
popularity for many years and to be preferred over the much cheaper domeS s
Worcestershire Sauces; and thereafter a domestic manufacturer, engag® i o
Interstate sale and distribution of its much cheaper Worcestershire sauc
which was similar in color, odor and general appearance to the aforesald
& Perrins, and whicl, as Worcestershire Sauce, it sold under various tr®
names and brands, together with its own name or the name of the distributo
on label and wrapper—

(a) Made use of labels and wrappers for its said sauce, packaged in conté
of the same size and shape as those used by sald Lea & Perrins, upon wh
the typography, border, dividing lines and color scheme were similar o
and in some instances the phrases identical ‘'with, those on the wrapper 0
label long theretofore used by said Lea & DPerrins;

With tendency and capacity to mislead and decelve members of the purclwlsmg
public into the belief that its Worcestershire Sauce was in fact the Worcester'
shire Sauce made and sold by Lea & Perrins, and as a result, into purcl‘.\ase 0
substantial quantities thereof ; and .

(b) Falsely represented to the purchasing public, through use of trade pamé 0,1;
brand “English Pride” in designating its sauce and “Old English Bral
upon private brand merchandise, that its said domestic product was made
England and imported into the United States;

With tendency and capacity to mislead and deceive a substantial portion of th°
purchasing public into the mistaken belief that said product was impo’te,
from England, and as a result into purchase of substantial gquantities there® s

Held, That such acts and practices, under the eircumstances set forth, weré 2
to the prejudice and injury of the publie, and constituted unfair and decepti¥e
acts and practices In commerce, ' '

Mr. 8. F. Rose for the Commission. : _
Mr.C. P. Goepel and Diamond, Rabin & Mackay, of New York Citd?
for respondent. :

Iners

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act{
and by virtue of the authority vested in it by said act, the Feder?
Trade Commission, having reason to believe that Giroux Co., Incs #



