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Ix THE MATTER OF

. THE R. L. WATKINS COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF BEC., 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8596. Complaint, Sept. 19, 1938—Declsion, Sept. 28, 1942

Where a corporation, engaged In the manufacture, among other things, of 1§
“Dr. Lyon’s Tooth Powder,” and in the competitive interstate sale and
distribution thereof ; by advertisements In numerous newspapers and perlvdl'
cals of wide interstate, and in some cases nation-wide circulation, and
through radio broadcasts, advertising posters and billboards, ahd streetcal
and subway cards—

(e¢) Implied that its said “Dr. Lyon’s Tooth Powder” was substantially similal'.
to that used by dentists through featuring the statement “Do as Your
Dentist Does—Use Powder,” or “Do as your Dentist Does When He Cleans
Your Teeth—Use Powder,” and aforesald name and product as thereiD
depicted and set forth;

The facts belng that while the majority of dentists probably do use powder 1%
cleaning their patlents’ teeth, such powder is almost invariably pumice or
silex which are both highly abrasive and, if used regularly, would result
in serlous damage to the tecth: calelum carbonate, active ingredient of it
said powder-—used only In exceptional Instances by dentists to polish the
teeth after cleaning with pumice or silex-—is much less abrasive and-
effective for cleaning the teeth; and product therefore is mot comparablé
to powder used by dentists, elther as to composition or effectiveness; )

(b) Falsely represented that its said powder was an effective antacid and would
correct acid mouth; and

(¢) Represented that its product was free from all grit and could not possitly’
injure or seratch the tooth enamel;

The facts being that sald representations were exaggerated and misleading, 1t's.
sald product, occasionally at least, containing particles of quartz or grit
which might scratch the enamel;

With tendeney and capacity to mislead and decelve a substantial portion of the¢’
purchasing public into the mistaken belief that said powder possessed.
properties which it did not, and of thereby causing its purchase because ©
such belief ; whereby trade was diverted unfairly to it from competitors:

Held, That such acts and practices, under the circumstances set forth, were al .
to the prejudice of the public and competitors, and constjtuted unfal?
methods of competition In commerce and unfair and deceptive acts an%
practices thereln.

As respects a contention that the testimony of certain consumer witnesses
namely, 13 club women and housewtves living in or near Washington, D- Cor
of whom 7 testified that seller's advertising, and particularly the stoga?
“Do As Your Dentist Does—Use Powder,” implied that the powder used by
dentists in cleaning their patients’ teeth was substantlally the same as 5¢-”
ler’s tooth powder, and in the case of some that they would understand frox
the advertising that the powder used by the dentist was in fact said powder”
the others testifying to a contrary understanding—could not be accept®
as indicative of the impression gathered from advertising in question DY
the public generally, In view of testimony of four professors of advertislﬂg
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and marketing in certain prominent universities in the East and Midwest
who expressed the opinion that the consumer witnesses were not truly repre-
sentative of the general public and did not constitute an accurate cross
section of the purchasing public throughout the country: Testimony in ques-
tlon, irrespective of whether or not such witnesses represented an accurate
cross section of the entire purchasing public, did indicate that in a sub-
stantial portion of such public, seller’'s advertisements implied that its
product was substantially similar to the powder used by dentists,

Asg respects contention—with regard to advertiser's claim that its tooth powder
was free from all grit and could not possibly injure, or scratch the tooth
enamel, and the opinion of experts that it would, based on DBureau of
Standards’ and other tests which disclosed that some of the samples con-
tained quartz particles or grit—that presence of such grit was accidental and
that while it might be found in one sample it might be entirely absent from a
number of others; that siliceous material commonly found in chalk in its nat-
ural form sometimes is not removed in the precipitation of chemiecal caleium
carbonate and that the United States Pharmacopoeia allows a tolerance for
the presence of siliceous material therein: Assuming the correctness of said
contentions, it scemed clear that the powder in questlon, occasionally at least,
contained particles of quartz or grit which might scratch the enamel, so that
representations that it was “free from all grit” and could not “possibly injure
or scratch the tooth enamel” were exaggeration and misleading.

Before Mr. Arthur F. T homas, trial examiner.
“Mr, Merle B. Lyon and Mr. Randolph W .Branch for the Commission,
Logers, Hoge & ITills, of New York City, for respondent.

CoMPLAINT!?

Pursuant to the provisions of the Federal Trade Commission Act,
w_v—i_rtue of the authority vested in it by said act, the Federal

o ! The complaint is published as amended by the following stipulation, approved by the

OMmmission on September 18, 1939, to wit:

It i3 nereby stipulated and agreed, by and between W. T. Kelley, Chicf Counsel for the
edera] Trade Commission, and Rogers, Ramsay and Iloge, attorneys for the respondent
0 the above-entitled case, that, subject to the approval of the Federal Trade Commission,

r @ complaint heretofore issued in the above-entitled case be amended in the following

®Spects, to wit : .

1 By the addition to par. 5 of the following words :

i 9. That Dr. Lyon's Tooth Powder contains no acld, grit or pumice, and cannot possibly
Ure or scratch the tooth enamel, and is a safe and harmless.dentifrice for home use.”
‘2'- By the addition to par. @ of ‘the following words: ’

tr Dr, Lyon’s Tooth Powder does contain grit and quartsz particles, and a paste made

t0°“1 Dr. Lyon's Tooth Powder mixed with water will scratch glass, which {3 harder than

. Oth enamel, The grit contained in Dr. Lyon's Tooth Powder has the tendency and

“DB-CIty to injure or scratch the tooth enamel, and Dr. Lyon's Tooth Powder is therefore
Ot a gafe or harmless dentifrice for home use.”

Hh” i8 further stipulated and agreed, That the answer of the respondent heretofore filed
all be deemed to be addressed to parg, § and 6 of the complaint as hereby amended with

¢ same force and effect as if those same paragraphs were originally constituted as

Mended by this stipulation.

&tIt ts further stipulated and agreed, That all testimony adduced and all evidence admitted

1o hearlngs heretofore held in the above-entitled proceeding be received and considered
“°_far a8 same are material and competent in any findings of fact herenfter made herein,

!: like manner and to the same effect as though sald testimony and evidence had been

m“elved at hearings held upon the charges contained in the complaint as amended by this

e"léulatlon, saving, however, to the respondent its right to rebut such testimony or
€nce by any proper means at such subsequent hearings as may be held herein.



.

538 FEDERAL TRADE COMMISSION DECISIONS
Complaint 357 T.C

Trade Commission, having reason to believe that The R. L. Watkins
Co., a corporation, hereinafter referred to as respondent, has vio-
lated the provisions of the said act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the publi¢
interest, hereby issues its complaint, stating its charges in that respect
as follows:

Paracrapri I. Respondent is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of Ohio,
with its principal business oflice at 170 Varick Street, New York, N. Y.
and with its principal factory at Newark, N. J. Respondent is now;
and for many years last past has been engaged in the manufacture, salé;
and distribution of various cosmetic and proprietary products, iP-
cluding, among others, a dentifrice known as “Dr. Lyon’s Tooth
Powder.” .

Par. 2. Said respondent, being engaged in business as aforesaid;
causes and has caused its said product “Dr. Lyon’s Tooth Powder;
when sold, to be transported from its factory at Newark, N. J., t0
purchasers located in States of the United States other than the State
of origin of such shipments, and also in the District of Columbit-
There is now, and has been during all the times herein mentioned, 8
course of trade in the aforementioned product sold by the respondent
in commerce between and among the various States of the Unite
States and in the District of Columbia,

Par. 3. In the course and conduct of its business, respondent is now
and has been in substantial competition with other corporations, a2
with persons, firms and partnerships engaged in the sale and dis:
tribution of tooth powders, tooth pastes, and other products intended
and used for cleansing teeth, in commerce between and among 1}1‘3
various States of the United States and in the District of Columbi®:

Par. 4. In the course and conduct of its said business, and for the
purpose of inducing the purchase of its tooth :powder, respondent
has caused false advertisements containing representations and claims
with respect to the properties of said tooth powder and the resu!ts
that may be expected to be obtained upon the use thereof, to be 6!15'
seminated in commerce as defined in the Federal Trade Commissio®
Act, through use of advertisements in newspapers, magazines, 80
other periodicals having a general circulation throughout the variou®
States of the United States; through continuities broadcast from radio
stations which have power to, and do, convey the programs emanating
therefrom to the listeners thereto located in the various States of th?
United States; and through other means. Among and typical 0%
the representations contained in said false advertisements so used a0
disseminated as aforesaid, are the following:
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DO AS YOUR DENTIST DOES—USE POWDER.

ALL CLEANSING PROPERTIES. NO ACID, NO GRIT OR PUMICE. Can-
Dot possibly injure or scratch.

COSTS LESS TO USE.

Nothing else cleans and polishes teeth more quickly and leaves them more
baturally white—than POWDER.

"~ That is why your dentist, when cleaning your teeth, as you know—almost
Ulways uses powder,

As it is only the powder part of most dentifrices that cleans, a dentifrice that
Is o powder just naturally cleans effectively. Dr, Lyon’s Tooth Powder is
ALL POWDER—all cleansing properties.

For over seventy years many dentists everywhere have prescribed Dr, Lyon's
Tootn Powder because normal teeth simply cannot remain dull and dingy looking
When it is used. Dr. Lyon’s cleans and polishes the teeth in a harmless and
Dractieal way that leaves them spuarkling with natural brightness. It leaves
Jour teeth feeling so much cleaner, your mouth so refreshed and your breath so
Sweet and pure.

Free from all aclds, grit or pumie, it cannot possibly injure or scratch the
tooth enamel as years of constant use have shown. Even as a neutralizer in
%eld mouth conditions, Dr. Lyon’s is an effective antacid.

Dr. Lyon’s Tooth Powder, is more economical to use. In the same size and
Drice elass Dr. Lyon's outlasts tooth pastes two to one. Even a small package
Will last you for months.

To have gleaming, naturally white teeth, a smile that reveals personality and
charm, try cleaning your teeth the way your dentist does when you go to him—
that is, with powder. Use the way virtually every dentist you have ever gone
0 uses to make teeth naturally, sparkling clear. Nothing else, we believe, will
Kive you gleaming and lustrous teeth more quickly and easily than powder—
Your gentist’s way of cleaning and beautifying teeth.

Dr, Lyon’s Tooth Powder is all powder—1009, cleansing propertles, This is
Wore than twice the cleansing properties of tooth pastes.

.Dentlsts everywhere recommend Dr, Lyon’s Tooth Powder, because—teeth
Simply cannot remain dull and film coated when it is used. Dr. Lyon’s cleans
Off a1l stains and polishes the teeth in a harmless and practical way that leaves
ther sparkling—many shades whiter.

Dr. Lyon’s Tooth Powder keeps your teeth really clean, and clean teeth mean
firm, healthy gums and the least possible tooth deeay.

Dr, Lyon’s Tooth Powder is not only doubly efficient, but 1t costs only half as
Much to yse. Even a small package lasts twice as long as a tube of tooth paste.

Nothing else cleans and polishes teeth so remarkably as powder.

Ang the proof is In the fact that powder is the way dentists clean teeth,

" To have glenming white teeth, a smile that charms and attracts, try cleaning
Your teeth at home the way your dentist does when you go to him—with powder.

You will 6nd that powder whitens your teeth like no other way you have
ver tried.

People by the thousands are quitting less effective ways of tooth cleaning for
their dentists’ way. People by the thousands are discarding ordinary ways of
00th cleaning and adopting a quick new way that makes teeth white and
Sparkling, removes film almost instantly. .

You will find a whiteness you have probably despaired of ever finding in your

feth—a brilllance that you have envied in others but mever managed to gain
Yoursels,
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Get & can of Dr. Lyon’s Tooth Powder—brush your teeth with it and look i2

your mirror. Nine out of ten who do this never go back to less effective, Jess
scientific ways of tooth cleansing.

It is commonly agreed that nothing else cleans teeth, lightens them, prightens
them like powder, . .

Powder is the way practically every dentist in the world cleans teeth.

When you go to your dentist to have your teeth really transformed in appear
ance almost invariably he uses powder to do it.

Milllons are finding a gquicker, better way to clean and brighten teeth, a way
that makes dull, off-color teeth a folly.

You can do wonders with your teeth, if you'll only try cleaning your teeth
the way practically every dentist you have gone to does—with powder. Try it-
Get a can of Dr, Lyon’s Tooth Powder.

A way that would actually do something for teeth that, regardless of br
ing, remain grey, dull and lustreless.

Always remember, when your dentist cleans your teeth, he uses powder.

Your dentist will tell you that nothing else cleans, whitens and prightens
80 quickly as powder.

No other way is so quick and effective as powder.

Nothing else peautifies and polishes teeth so effectively as powder.

An Interestlng new discovery hag recently been made. All you do Is clea?
your teeth at home the way the dentist almost invariably cleans them.

A new sclentific way to make thelr teeth gleaming and white.

You will find it gives dull teeth a sparkle and brilliance like nothing else does

Your dentist knows that powder cleans more effectively and scientifically
than anything else. ‘ ’

There IS now a way for every woman to win sparkling teeth and a smile that
will make her charming and sought after., It i3 the way your dentist almo®
invariably cleans your teeth—with powder.

A way milliong of users say gives teeth really clear, sparkling brightness §
as can be obtained in no other way.

ush-

uch

The primary representation used by the respondent in its adverti
ing disseminated as aforesaid, is the picturization of a can of D"
Lyon’s Tooth Powder accompanied by the-slogan, “Do as Your
Dentist Does—Use Powder.” In the majority of instances, thH*
slogan and picturization are accompanied by other representation®
but in some cases they are used alone.

Par. 5. Through the use of the statements and representation®
hereinabove set forth, and other similar statements not herein set outs
all of which purport to be descriptive of respondent’s tooth powder
and its effectiveness in cleansing the teeth and mouth, the responde?
hss falsely represented, directly and by inference and implicatio™
among ‘other things (1) that Dr. Lyon’s Tooth Powder possessé®
properties and effectiveness identical with and comparable to the
preparations used by dentists, and that said tooth powder is essentially
the same as the preparations used by dentists in cleansing teeth; (
that tooth powders, including Dr. Lyon’s Tooth Powder, are mor?
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effective for brushing, polishing, and cleansing teeth than tooth
Pastes; (3) that Dr. Lyon’s Tooth Powder neutralizes acid mouth
¢tonditions, is an antacid, and has substantial value for other purposes
than cleansing the teeth; (4) that the use of Dr, Lyon’s Tooth Powder
Will make all normal sets of teeth white and brilliant; (5) that Dr.
Lyon’s Tooth Powder is a deodorant; (6) that Dr. Lyon’s Tooth -
Powder is more economical to purchase and use than competitive tooth
Pastes; (7) that the use of tooth powder in cleansing teeth is a new
and scientific discovery; (8) and that the use of Dr. Lyon’s Tooth
Powder gives results equivalent to professional dental prophylaxis;
(9).that Dr. Lyon’s Tooth Powder contains no acid, grit, or pumice,
and cannot possibly injure or scratch the tooth enamel, and is a safe
and harmless dentifrice for home use. _

Further, through the use of the statements and representations
hereinabove set forth, the respondent has unfairly disparaged vari-
OUs competitive preparations used in cleansing the teeth, and has
fﬂ]soly represented (1) that competitive dentifrices. including paste,
Contain acid, grit, pumice; (2) that acid ingredients in competitive
dentifrices are harmful; (8) that competitive dentifrices, including
baste, injure, scratch, and destroy tooth enamel, tooth structure, and
Mouth tissues; (4) that the use of competitive dentifrices.is unsafe
and dangerous.

. Par, 6. The aforesaid representations, used and disseminated by the
Yespondent in the manner above described, are grossly exaggerated,
Misleading, and untrue, and constitute false advertisements. The true
facts are that Dr. Lyon’s Tooth Powder does not have any of the
fualities or achieves any of the results claimed and represented as
hereinabove described. Dr.*Lyon’s Tooth Powder does not possess
Properties or effectiveness identical with or comparable to the prep-
frations generally used by dentists in cleansing teeth and is neither
®sentially nor basically the same as such preparations. Dr. Lyon’s
Tooth Powder is a chalk powder. In cleansing teeth dentists gener-
ally use a pumice, silica, or some similar substance in a powdered form,
to which is added glycerine, water, or some similar vehicle and the
%hole worked into a paste which is then applied through various
abrasive ,processes, Such substances are essentially different from
chalk powders and are more effective in cleansing the teeth than chaix
Powders or pastes, but should be used only infrequently since they are
2brasive and may be harmful to the enamel unless carefully used by
an experienced dentist or technician. Tooth powders, including Dr.

yon’s Tooth Powder, are no more effective for brushing, polishing or
¢leansing the teeth than tooth pastes. In practice dry powder is not
Used in cleansing teeth but is made into a paste or semipaste when

509749m—43—vol. 35—27 :
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applied to the teeth. Tooth powders having a clnlk base are very
similar in’ propertles to tooth pastes. Dr. Lyon’s Tooth Powder is
not antiacid and is not effective so as to neutralize acid mouth condi-
tions. It does not have substantial value for oral hygiene purposes
other than cleansing the teeth, The normal acid-alkali balance of
the blood or other bodily fluids cannot be easily changed and neither
Dr. Lyon’s Tooth Powder nor any. other dent1fr1ce will have any
beneficial effect toward changing this balance. Neither Dr. L}/Ons
Tooth Powder nor any other dentifrice will materially alter the chemi-
cal réaction of the saliva in the mouth. The use of Dr. Lyon’s Tooth
Powder will not make all normal sets of teeth white and brilliant.
Many normal sets of teeth vary in all shades of color and translucency
ranging from brilliant to dull and these shades cannot be altered Of
chfmtred by the use of any tooth powder or paste. Dr. Lyon’s Tooth
Powder is not a competent and effective deodorant. It does maintail
sufficient 0il of wintergreen to temporarily mask the breath or other
unpleasant odors in some cases, but it is in no sense a competent OF
effective deodorant. Dr. Lyon’s Tooth Powder is no more economica
to purchase and use than tooth paste. The use of tooth powder, includ-
ing Dr, Lyon’s Tooth Powder, in cleansing teeth is not g new or scien~
tific d1scovery In fact, tooth powders were generally known an

used prior to the development of tooth pastes. The use of Dr. Lyod s
Tooth Powder does not give results equ1valent to professional dent
prophylaxis, The powder cohtained in Dr. Lyon’s Tooth Powder
is in no sense comparable in propert1es or effect to the various prepar®”
tions used by dental hygienists in cleansing teeth., While both r¢
spondent’s tooth powder and the substances used by dentists are ? in
powder form they are otherwise dissimilar.

Competing dentlfrlces, including tooth pastes, do not ¢ gener ally con-
tain grit or pumice and such acid 1ngred1ents as are contamed in saif
preparations are not harmful. Competitive dentifrices do not injure
scratch, or destroy tooth enamel, tooth structure, or mouth tissues to
any greater extent than does respondent’s tooth powder. The use ¢
competive dentifrices, including tooth pastes, is neither unsafe no¥
. dangerous. All tooth powders and pastes are essentially similar in
properties and effect.

Dr. Lyon’s Tooth Powder is no more concentrated or economical
- use than other competing preparations, and its use does not accom”
plish results that cannot be accomplished by other competing prep?
rations. Any cleansing effect accomplished by brushing the teeth witl
tooth paste or powder is due primarily to the mechamc'tl action of the
brush and not the ingredients contained in the tooth paste or powder
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Dr. Lyon's Tooth Powder does not contain grit and guartz par-
ticles, and a paste made from Dr. Lyon’s Tooth Powder mixed with
Water will scratch glass, which is harder than tooth enamel. The grit
tontained in Dr. Lyon’s Tooth Powder has the tendency and capacity’
to injure or scratch the tooth enamel, and Dr. Lyon’s Tooth Powder:
1stherefore not a safe or harmless dentifrice for home use.

Par, 7. The use of the aforesaid false advertising disseminated in
the manner above described, induces or is likely to induce, directly
or indirectly, the purchase of a cosmetic, to wit, Dr. Lyon’s Tooth

owder, '

Pag, 8, In addition to the false and misleading representations and
tlaims made by the respondent regarding the efficacy in use of the
$2id product, Dr. Liyon’s Powder, as hereinabove set forth, respondent

as disseminated other false advertisements in the same manner and
to the same extent as hereinabove set out. One such advertisement
ead ag follows: ' , . ;

Accept the Very Latest in Jewelry
Genuine 22-Karat Gold Plated
LOVE CHARM BRACELET
$1.50 value, Now only 10¢
and one box front from Dr. Lyon’s
o TOOTH POWDER.
'Ijhrough the use of the aforesaid advertisement and the representa-
tions contained therein, respondent represents to members of the
Purchasing public that, said bracelet has a normal and customary
Tetail value of $1.50 and that extra initial charms therefor can-be
Secured with one box front per initial at no additional charge. In
truth and in fact the bracelet so advertised is a chain bracelet to
Which are suspended Leart-shaped “charms”, each bearing an initial’
O letter, The total cost to the respondent is not more than 10 cents
Or each bracelet complete with charms. Said bracelet does not have
% Norma] or customary retail value of $1.50 or any amount approach-
Mg that sum and the respondent recovers the full cost of the bracelet
a0 all charms that may be supplied in connection therewith when
1t obtaing the sum of 10 cents from each order. -

AR. 9, There are among respondent’s competitors many who man-
Acture, sell, and distribute tooth powders and tooth pastes and
- Othey products designed, intended, and sold for the purpose of
Z:’aSing and .b.eautifyin.g the teeth who do not in any way misrepre-
;lclzt the qualities, effectiveness or character of their respective prod-
.85 and there are also many manufacturers and distributors of
JSZ‘IVEIry products, pre.miums, and advertising novelties intended and
N for use as premiums or for personal adornment who do not in

¥ way misrepresent the value of such merchandise.

uf
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Par. 10. The use of the aforesaid false and misleading statements,
representations, and advertisements by the respondent in designating
or describing its said product, Dr. Lyon’s Tooth Powder and tbe
effectiveness of said product in the cleansing and care of the teeth
in offering for sale and in selling its said product, had, and no¥
has, a tendency and capacity to mislead a substantial portion of the
purchasing public into the erroneous and mistaken belief that all ©
said representations are true, and that said product possesses the
properties represented and will in truth accomplish the result$
claimed. TFurthermore, the representation that the value of the S0~
called “Love Charm Bracelet” offered by the respondent as an adver-
tising premium for 10 cents in conjunction with a box front from
Dr. Lyon’s Tooth Powder is $1.50, was and is calculated to, and had,
and now has, a tendency and capacity to mislead a substantial por-
tion of the purchasing public into the erroneous belief that sat
representation is true, and that said premium is worth an amount
greatly in excess of the price at which it is offered and sold bY
respondent,

Par. 11. As a direct consequence of the mistaken and erroneots
beliefs induced by the acts and representations of the respondent, 85
‘hereinabove detailed, a number of the purchasing public has pﬂl"'
chased a substantial volume of respondent’s said product, Dr. Lyons
Tooth Powder, with the result that trade has been unfairly diverte
to the respondent from competitors likewise engaged in the business
of distributing and selling tooth powders, tooth pastes, and simila®
products or other products designed, intended and sold for use "
the cleansing and care of the teeth, and who truthfully represent
‘the effectiveness and qualities of their respective products.

Fiirthermore, as a direct consequence of the mistaken and erroneots
beliefs induced by the acts and representations of the respondent, #
number of the consuming public has purchased a substantial volum®
of the so-called “Love Charm Bracelets” offered. as premiums by the
respondent, with the result that trade has been unfairly diverted to
the respondent from competitors engaged in the: manufacture am
sale of jewelry, advertising novelties and premiums, and who truth-.
fully represent the value of their said merchandise.

As a result thereof, injury has been and is now being done by
respondent to competition in commerce among and between the
various States of the United States and in the District of Columbia:

Par. 12. The aforesaid acts and practices of the respondent 5
herein alleged are all to the prejudice of the public and of r¢
spondent’s competitors and constitute unfair methods of competition
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and unfajr and deceptive acts and practices in commerce within the
Intent and meaning of the Federal Trade Commission Act.

Report, FInpINGs As To THE Facts, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on September 19, 1938, issued and
Subsequently served its complaint in this proceeding upon the re-
Spondent, The R. L. Watkins Co., a corporation, charging it with
the use of unfair methods of competition in commerce and unfair
ind deceptive acts and practices in commerce in violation of the
Provisions of that act (the complaint being subsequently amended by
& stipulation executed by the respondent and the attorney for the

Ommission and approved by the Commission). After the filing of
Tespondent’s answer, testimony, and other evidence in support of the
allegations of the complaint were introduced by the attorney for the
COmmission, and in opposition thereto by the attorney for the re-
Spondent, before a trial examiner of the Commission theretofore
duly designated by it, and such testimony and other evidence were

uly recorded and filed in the office of the Commission.

Thereafter, the proceeding regularly came on for hearing before
the Commission on the complaint as amended, the answer thereto,
testimony and other evidence, report of the trial examiner upon the
®vidence, and the exceptions to such report, briefs in support of and
- I opposition to the complaint, and oral argument. The Commis-
8lon, having duly considered the matter, directed on March 19, 1941,
that the case be reopened for the taking of certain additional testi-
Mony and other evidence, and pursuant thereto additional testimony
&nd other evidence were offered before the trial examiner in support
of and in opposition to the allegations of the complaint, and such
additional testimony and other evidence were duly recorded and filed
In the office of the Commission. Thereafter, the proceeding again
Came on for hearing before the Commission upon the entire record,
Supplemental report of the trial examiner upon the evidence, and
the exceptions to such report, supplemental briefs in support of and
In opposition to the complaint, and further oral argument; and the

ommission, having duly considered the matter, and being fully
advised in the premises, finds that this proceeding is in the interest
of the public, and makes this its findings as to the facts, and its
- Conclusion drawn therefrom.

»

FINDINGS AS TO THE FACTS

Paracrapa 1. The respondent, The R. L. Watkins Co., is a corpo-
Tation organized, existing, and doing business under and by virtue



kY

546 FEDERAL TRADE COMMISSION DECISIONS
Findings _ 85F.T.C

of the laws of the State of Ohio, with its principal business office
at 170 Varick Street, New York, N. Y., and with its principal fac-
tory at Newark, N. J. Respondent is now, and for many years
last past has been, engaged in the manufacture, sale, and distribt- -
tion of various cosmetics and proprietary products, including, amorg
other things, a dentifrice known as Dr. Lyon’s Tooth Powder. ,
Par. 27 Respondent causes and has 'caused its product, Dr. Lyons
Tooth Powder, when sold, to be transported from its factory in the
State of New Jersey to purchasers thereof located in the sevel:al
other States of the United States, and in the District of Columbis- .
Respondent maintains, and at all times mentioned herein has mait*
tained, a course of trade in its product in commerce among and be:
tween the several States of the United States, and in the District of
Columbia. ]
Par. 3. In the sale and distribution of its product respondent 15
and has been, in substantial competition with other corporations a1
with individuals and partnerships engaged in the sale and distrib¥
tion, in commerce, among and between the several States of the
United States, and in the District of Columbia, of tooth powders
tooth pastes, and other products intended and used for cleaning the
teeth. : '
Par. 4. In the course and conduct of its business, and for the pur
pose of inducing the purchase of its tooth powder, respondent hos -
disseminated many advertisements throughout the United States:
Advertisements have been inserted in numerous newspapers an
periodicals published at various points throughout the country, al
having wide interstate circulation, some of them having Nation-wide
circulation. Respondent has also made extensive use of the radio 85 .
an advertising medium, causing programs to be broadcast over radio
. mnetworks which carry such programs to members of the purchasing
public located in many States of the United States. Frequent us®
has also been made by respondent of advertising posters and bill
boards, and of advertising cards placed in streetcars and subways
operating in various cities throughout the United States. '
. Par. 5, The principal statement or slogan featured by respond-
ent in its newspaper and magazine advertisements, and on its ad-
vertising posters and cards is, “Do as Your Dextist Dors—USE
Powper” (Commission’s exhibits 2, 4-B, 5, 7, 8, 11, 14, 16, and
others), or, “Do as Your Dentisr Dors WrEN He Crzans YOUB
Teern—Use Powper” (Commission’s exhibits 9, 10, 12, 13, 15, an
others). These statements appear in prominent and conspicuou?
. type, and are usually accompanied by a picturization of a can ©
respondent’s tooth powder. The name “Dr. Lyon’s Tooth Powder’ ,
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. 4ppears on the picturization, and is otherwise prominently d1sp1ayed

in the advertisements,

This same theme is emphasized also ‘in respondent’s Tradio pro-
&ams. Typical of the statements used in such programs are the
following :

There is now a way to reveal the natural brightness and clear color of your
teeth, A way so simple and effective that no woman need handicap her allure
2 day longer with teeth improperly cleansed and thus dull and unattractive.

It is the way your dentist almost invariably cleans your teeth when you go
10 him to have them made gleaming and beautiful. That is WITIT POWDER.
ThOusands of people—everywhere—are adopting POWDER—their dentist’s way
of cleaning teeth.

“Get a can of Dr. Lyon's Tooth Powder tomoxrow at any drug or department

© Store, Try it. One look in the mirror will show you what it does. (Commis-

sion’s Exhibit 19-E.)

. » L J . * * L] »

To have teeth that are sparkliné and naturally white, a smile that charms and
attractsx, do what people on all sides are doing. Try cleaning your teeth in your
Wn home the way your dentist almost invariably does when you go to him—
lean them WITH POWDER. .

No matter what you have heard about “this” or “that" dentifrice, the fact
Temaing that your dentist knows more about cleaning and beautifying teeth

an anyone else. And he almost invariably uses powder. He'll probably tell you,
i you ask him, that nothing cleans and polishes teeth more effectively than
DPowder, (Commission's Exhibit 20-C.)

] * * L] » * »
You've heard remarks like these. “Jane would be a peach of a girl if 1t
Weren’t for her teeth! " “Jim has a wonderful personality—but did you notice
his teetn " . ' :
Make sure that people cannot talk like that about you. Clean your teeth the
ay pirtually every dentist you have ever gone to docs—WITH POWDER. See

_ Wwhat happens.

Get a can of Dr. Lyon’s Tooth Powder at any drug store—tomorrow. Brush.
Your teeth with it and then look in your mirror * * * the vast majority
Who do this never go back to other ways of tooth cleansing. (Commission’s
Exhipit 27-B.)

PAR 6. The Commission finds that these advertisements imply that
Tespondent’s tooth powder is substantially similar in composition and
effectiveness to the powder used by dentists in cleaning their patients’
teeth, Not only is this the implication of the language used in the
advertisements, but the implication is given added emphasis by the
form and arrangement of ‘certain of the advertisements. Illustrative
of this'is the prominence given by respondent in its streetcar cards
and newspaper and magazine advertisements to the slogan “Do as
Your dentist does—use powder,” and the use in connection with this
slogan of a picturization of a can of respondent’s powder with the
Rame “Dr, Lvon’s Tooth Powder” prominently displayed thereon.
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Par. 7. This interpretation of the advertisements finds suppof't '
also in the testimony of certain members of the purchasing publlc
introduced as witnesses at the instance of the Commission. Tlxe§e
witnesses, 13 in number, were clubwomen and housewives living 1?
or near Washington, D. C. Some 7 of the witnesses testified that t0
them respondent’s advertising, and particularly the slogan “Do 8%
your dentist does—use powder,” implied that the powder used by
dentists in cleaning their patients’ teeth is substantially the same
as Dr. Lyon’s Tooth Powder, and some of this group testified further
that they would understand from the advertising that the poWd'er
used by dentists is Dr. Lyon’s Tooth Powder., The other 6 Wit~
nesses testified that they would not understand from the advertising
that the powder used by dentists is Dr. Lyon’s Tooth Powder 0F
that it is substantially similar thereto.

It is insisted by respondent. that these consumer witnesses did n?f{
represent an accurate cross section of the entire purchasing public
and that their testimony, therefore, cannot be accepted as indicative
of the impression gathered from respondent’s advertising by the
public generally. In support of this contention respondent intro-
duced as expert witnesses 4 professors of advertising and marketing
in certain prominent universities in the Eastern and Middle Western
sections of the United States. These expert witnesses testified, in
substance, that in their opinion the consumer witnesses were nob
truly representative of the general public, that the witnesses did no
constitute an adequate cross section of the purchasing public
throughout the country. The Commission of the opinion, howevers
that irrespective of whether the witnesses represented an accurate
cross section of the entire purchasing public, their testimony does
indicate that to a substantial portion of the public respondent’s ad-
vertisements imply that its product is substantially similar to the
powder used by dentists.

Par. 8. The evidence indicates that while the practice is by 10
means universal, probably the majority of dentists do use powder-in
cleaning their patients’ teeth. The powder used, however, is almost
invariably pumice or silex, both of which are highly abrasive an
could not safely be used by the public as a dentifrice. The regularl
use of such highly abrasive substances would result in serious dam-
age to the teeth, The active ingredient of respondent’s powder, oP
the other hand, is calcium carbonate, commonly known as chalks
which is much less abrasive than pumice or silex and much less
effective than these substances for cleaning the teeth. It is only iP
isolated and exceptional instances that dentists use calcium carbo-
nate, and even in those cases the caleium carbonate is used some
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what as a supplement to pumice or silex, being used for the finishing
or polishing of the teeth after the heavier work of cleaning has been
completed. Respondent’s product, therefore, is not comparable with
the powder used by dentists, either as to composition or effectiveness.

Par. 9. Respondent has also represented that its tooth powder is
an effective antacid and will correct “acid mouth,” this representa-
tion being made through the use in its advertisements of the state-
Ment, “Even as a neutralizer in acid mouth conditions, Dr. Lyon’s
15 an effective .antacid” (Commission’s Exhibits 5, 7, 8, 9, 10, 13, 14,
15,and 16). Respondent’s product is, in fact, wholly without thera-
Peutic properties. It is not an effective antacid and is incapable of
Correcting any acid condition which might be present in the mouth.

Par. 10. Another statement used frequently by respondent in its
advertisement is, “Free from all * * * grit * * * it (the
Powder) cannot possibly injure or scratch the tooth enamel * * *»
(Commission’s Exhibits 7, 8, 9, and 10). Tests made by the National
Bureau of Standards and by other experts disclosed that samples of
espondent’s powder were capable of scratching glass, and it was the
Opinion of these experts, based on such tests, that the powder would
also scratch tooth enamel. Further examination of samples of. the
Powder disclosed that some of them contained quartz particles, which
May properly be characterized as grit.

It is insisted by respondent that the presence of this grit in the
Samples tested was accidental, that while grit may be found in one
fample of the powder it may be entirely absent from a number of
Other samples. It is further pointed out by respondent that siliceous
Material is commonly found in chalk in its natural form and some-
times is not removed in the precipitation of chemical calcium’ car-

Onate, that the United States Pharmacopoeia allows a tolerance
, for the presence of siliceous material in calcium carbonate.
Assuming the correctness of respondent’s contentions, it neverthe-
+ less seems clear that respondent’s powder, occasionally at least, con-
tains particles of quartz or grit, and that there is a possibility of
Such particles scratching the tooth enamel. The Commission there-
fore finds that respondent’s representations that its powder is “free
from all grit” and “cannot possibly injure or scratch the tooth
" “hamel” are exaggerations and misleading, ) '
Par. 11. The Commission therefore finds that the representations

- Made by respondent with respect to its product, as set forth herein, -

are misleading and deceptive and constitute false advertisements.
Par. 12. The Commission further finds that the use by respondent

0f these false advertisements has the tendency and eapacity to mis-

lead and deceive a substantial portion of the purchasing public into

\
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the erroneous and mistaken belief that respondent’s product possesses
properties and qualities which it does not in fact possess, and the
tendency and capacity to cause such portion of the public to purchase
substantial quantities of respondent’s product as a result of the errone-
ous and mistaken belief so engendered. In consequence thereof
substantial trade has been diverted unfairly to the respondent from
its competitors, among whom are those who do not misrepresent
their products.
' CONCLUSION

¢

The acts and practices of the respondent as herein found are all
to the prejudice of the public and of respondent’s competitors, an
constitute unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act,

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Cominis-
sion upon the complaint of the Commission, the answer of respondent;
testimony and other evidence in support of and in opposition to the
allegations of the complaint taken before a trial examiner of the
Commission theretofore duly designated by it, original and supple-
mental reports of the trial examiner upon the evidence and the exceP-
tions to such reports, briefs in support of and in opposition to the
complaint, and oral argument, and the Commission having made its
findings as to the facts and its conclusion that the respondent has
violated the provisions of the Federal Trade Commission Act.

It is ordered, That the respondent, The R. L. Watkins Co., a cor"
poration, and its officers, agents, representatives, and employee$
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution of respondent’s product
designated “Dr. Lyon’s Tooth Powder,” or any other product 0*..
substantially similar composition or possessing substantially similar

- properties, whether sold under the same name or under any other
name, do forthwith cease and desist from directly or indirectly:

1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails, or by any means in commercés
as “commerce” is defined in the Federal Trade Commission Acts
which advertisement .

(a) contains the statement “Do As Your Dentist Does—Us®
Powder,” or any other statement of similar import; or which adver-
tisement otherwise represents, directly or by implication, that re
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Spondent’s product is similar to or comparable with the powder used
Y dentists, . ,

(b) represents, directly or by implication, that respondent’s
Product is an effective antacid or. that it will corréct “acid mouth.”
* (¢) represents, directly or by implication, that respondent’s prod-
Uct is free from all grit or that it cannot injure or scratch the tooth

- ®name],

2. Disseminating or causing to be disseminated any advertisement
°Y any means for the purpose of inducing or which is likely to induce,
Irectly or indirectly, the purchase in commerce, as “commerce” is
defined in the Federal Trade Commission Act, of respondent’s prod-
uct, which advertisement contains any representation prohibited in
Paragraph 1 hereof. . -

1t s further ordered, That the respondent shall, within 60 days
fifter service upon it of this order, file with the Commission a report
N writing setting forth in detail the manner and form in which it
'35 complied with this order.
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IN triiE MATTER OF
MEMORIAL GRANITE COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
* OF SEC, 5 OI" AN ACT OF CONGRESS APPROVED SEPT,. 26, 1914

Docket J21}. Complaint, Aug. 2, 1940—Decision, Sept. 28, 1942

Where a corporation, engaged in the manufacture of tombstones and monuments
and In the competitive interstate sale and distribution thereof— .

(a) Represented that the prices' at which it offered its said products constl®
tuted a saving of from 20 to 50 percent from its competitors’ prices for
similar products, and that quoted prices included the cost of erectio
through such typical statements in newspapers of general clrculation and
other advertising material as “Bie Sare—Save 209 to 509—400 MO”‘,’:
ments to choose from. * * * ,Delivered anywhere in New Engluﬂd”
und “No extra cost for trucking and erecting”;

The facts being its prices did not constitute such a saving, and did not includé
cost of erection, but included only such monuments and their setting upon
a foundation provided and paid for by the purchaser; and

(b) Misrepresented the size and appearance of its places of business,
advertising in various cirenlars, through displaying, in some instances, con
posite depictions of its factory and two offices which in fact were seV’el'f1
miles apart but, as depicted, appeared to be one place of business; and iB
other instances, a composite picture consisting of two photographs whicP
represented its factory as twice as large as was the fact;

With effect of misleading and deceiving a substantial portion of the purchﬂsmg
public into the mistaken belief that such representations were true, and ©
thereby inducing its purchase of sald products; whereby trade was d'[
verted unfairly to it from cwmpetitors, including many who do not if
any manner misrepresent the prices at which their products are sold °F
matters pertaining thercto:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constitute
unfair methods of competition and unfair and deceptive acts and practices
in commerce,

Before M»r. Lewis C. Bussell and v, Miles J. Furnas, tr jal
examiners. . '

Mr. B. (. Wilson for the Commission.

Mr. John D_8Smith, of Quincy, Mass., for respondent.

jn its

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act:
and by virtue of the authority vested in it by said act, the Fede{'a]
Trade Commission, having reason to believe that Memorial Granit®
Co., Inc., a corporation, hereinafter referred to as respondent, ha
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Violated the provisions of said act, and it appearing to the Commis-

Sion that a proceeding by it in respect thereof would be in the public
* interest, hereby issues its complaint stating its charges in that re-
Spect as follows: '

Paracrapux 1. Respondent, Memorial Granite Co., Inc., is a cor-
Poration, organized, existing, and doing business under and by virtue
of the laws of the State of Massachusetts, with its office and principal
Place of business at 159 Hancock Street, Quincy, Mass. The respond-
@t is now, and for more than 2 years last past has been, engaged in
tl}e manufacture of tombstones and monuments and in the sale and
distribution thereof in commerce between and among the various
States of the United States, and in the District of Columbia.
~ Respondent maintains, and at all times mentioned herein has main-
tained a course of trade in said tombstones and monwmments in com-
Merce between and among the various States of the United States,
nd in the District of Columbia.

Par. 2. In the course and conduct of its said business, the respond-
Nt is in substantial competition with other corporations, and with
Partnerships, firms, and individuals engaged in the manufacture, sale,
and distribution of tombstones and monuments in said commerce.

Par. 8. To induce the purchase of its said tombstones and monu-
TMents, the respondent has disseminated, and is now disseminating,
Talse ang misleading statements and representations with respect to
13 said products. Such statements and representations are inserted
In newspapers having a general circulation and in pamphlets, circu-
ars, and other advertising material distributed among prospective
Purchasers, Among and typical of the false and misleading state-
Ments and representations, so made and disseminated as aforesaid,
Are the following: ;

Quincy Barre, Vit.
Westerly, R. 1. Imported Red Granite.
. BIG SALE—SAVE 30% to 50%.

400 monuments to choose from.

Price includes lettering delivered anywhere in New England.
Par. 4. Through the use of the foregoing statements and repre-
Sentations, together with other statements and representations similar
€reto not set out herein, the respondent represents in its advertice-
Ments that its monuments and tombstones were preduced or quarried
N the Barre, Vt., district, the Westerly, R. I., district, or manufac-
Wreq from imported Red Granite; that the price at which the re-
SPondent offers its tombstones and monuments for sale saves 30

v
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to 50 percent more to the purchasers thereof than tombstones and

monuments made of the same material and sold by its competitors;

that respondent’s indicated price includes such items or expenses 85
the cost of lettering, delivery and erection of said products; that sa!
tombstones and monuments are polished on all sides, including the
front, back, top, sides, and base; and that its place of business is ¢
the size pictured in said advertisements. .

Par. 5. The foregoing statements and Trepresentations are falsé

misleading, and deceptive. In truth and in fact, the respondent’s -

said tombstones and monuments are not produced or quarried in '?he
Barre, Vt., district, the Westerly, R. 1., district, or. manufactured

" from imported Red Granite, but manufactured from Rygate, Vt.

granite which is a cheaper grade. The price at which the respondent
offers its tombstones and monuments for sale, does not save 30 to 9
percent more to the purchasers of said products than tombstones 8
monuments made of the same material and sold by respondent’S
competitors. In fact, said products are not offered for sale for less
than the customary and usual price at which said products are sold-
Respondent’s indicated price as set forth in its advertisements does
not include such items or expenses as the cost of lettering, delivery
and erection of said products. The respondent does not finish Of
polish its tombstones and monuments on all sides before delivery
the purchasers, as represented, and at the indicated price, but addi-
tional charges are required from the purchasers thereof. The P?c'-
torial representation of respondent’s place of business is a composit®
of two different views of the plant, formed by combining two °F
more pitcures in such a manner as to give or convey a false and W
true impression to purchasers with respect to the size of the business
conducted by the said respondent. '

Par. 6. There is a marked preference on the part of a substantiol
portion of the purchasing public for tombstones and monuments pro-
duced or quarried in the Barre, Vt., district, the Westerly, R. I., di¥"
trict, or manufactured from imported Red Granite, over the tomP”
stones and monuments manufactured from a cheap or poor grade ©
granite. '

Par. 7. There are among the competitors of the respondent, 33
mentioned in paragraph 2 hereof, many who manufacture, sell, 1
distribute like products who do not in any manner misrepresent the
grade or material of which their products are manufactured, the
price at which their said products are offered for sale, or matter®
pertaining thereto. , :

Par. 8. The use by the respondent of the false and misleading
statements and representations referred to herein has had, and no¥
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has, the tendency and capacity to, and does, mislead and deceive a
.Substantial portion of the purchasing public into the erroneous and
Mistaken belief that such statements and representstions are true, and,

cause of such erroneous and mistaken belief, a substantial portion
of the purchasing public is induced to, and does, purchase respond-
nt’s said products. As a result thereof, substantial injury has been

one, and is being done, by respondent to competition in commerce
Petween and among the various States of the United States, and
10 the District of Columbia.

‘Par. 9. The aforesaid acts and -practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
of respondent’s competitors, and constitute unfair methods of com-
Petition in commerce and unfair and deceptive acts and practices in
‘Ommerce within the intent and meaning of the Federal Trade Com-
Mission Act. o

ReporT, F1NpINGs As To THB Facrs, AND ORrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 2, 1940, issued and subse-
Quently served its complaint in this proceeding upon the respondent,
Memorial Granite Co., Inc., a corporation, charging it with the use
°f unfair methods of competition in commerce and unfair and deceptive
Acts and practices in commerce in violation of the provisions of said
Act. After the issuance of said complaint and the filing of respondent’s
Aswer thereto, testimony and other evidence in support of, and in
°Pposition to, the allegations of said complaint were introduced before
trial examiners of the Commission theretofore duly designated by it,
and said testimony and other evidence were duly recorded and filed in
the office of the Commission, :

" Thereafter, this proceeding regularly came on for final hearing
efore the Commission upon said complaint, answer thereto, testimony
and other evidence, report of the trial examiners upon the evidence,
and brief in support of the complaint (respondent not having filed
Uief or requested oral argument) ; and the Commission, having duly
“nsidered the matter and being now fully advised in the premises,
Ads that this proceeding is in the interest of the public and makes
this jts findings as to the facts and its conclusion drawn therefrom.

FINDINGS A8 T0 THE FACTS

t PA}?:\GRAPI—[ 1. I{espondent, Memorial Granite Co., Inc., is a corpora-
tIOn, organized, existing, and doing business under and by virtue of *
® luws of the State of Massachusetts, with its office and principal
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place of business at 159 Hancock Street, Quincy, Mass. Respondent is

now, and for several years last past has been, engaged in the manu-

facture of tombstones and monuments and in the sale and distribution -
thereof in commerce between and among the various States of the

United States. Respondent maintains, and at all times mentioned

herein has maintained, a course of trade in said tombstones and monu-

ments in commerce between and among the various States of the

United States.

Par. 2. In the course and conduct of its sald business, the respond-
ent is in substantial competition with other corporations and with part-
nerships, firms, and individuals engaged in the manufacture, sale, and
distribution of tombstones and monuments in said commerce.

Par. 3. To induce the purchase of its said tombstones and monu-
ments, the respondent has disseminated false and misleading state-
ments and representations with respect to its said products. Such
statements and representations are inserted in newspapers having 8
general circulation, and in pamphlets, circulars, and other advertising
material distributed among prospective purchasers.

Among and typical of the false and misleading statements and repre-
sentations so made and disseminated as aforesaid, are the following*

Quincy DBarre, Vt. Westerly, R. I. Imported Red Granite’
BIG SALE—Save 209 to 50%

400 Monuments to choose from.

Price includes lettering, Delivered anywhere in New England.

Our trucks deliver and erect all monuments at no additional cost anywhere it
New England.

No extra cost for trucking and erecting.

Par. 4. Through the use of the foregoing statements and representa-
tions, together with other statements and representations similar
thereto not specifically set out herein, respondent represents that the
price at which respondent offers its tombstones and monuments for
sale constitutes a saving of from 30 to 50 percént from the price which
purchasers would have to pay in purchasing tombstones and monu-
ments made of the same material sold by its competitors and that
respondent’s quoted prices include cost of erection of said products.

Par. 5. The foregoing. statements and representations are false
misleading, and deceptive. The prices at which respondent offers
its tombstones and monuments for sale do not constitute a saving ©
from 30 to 50 percent from prices charged by its competitors for
tombstones and monuments of like quality and design. The prices
quoted by the respondent for its various tombstones and monuments
.d6 not include the cost of erection but include. only the.furnishing -
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and setting of such monuments upon a foundation, which foundation
18 to be provided and paid for by the purchaser.

Par. 6. In addition to the above statements and representations
Made by the respondent, the respondent also places upon its various
Crculars which it distributes among purchasers and prospective pur-
f’hilsers pictorial representations of its places of business. In some
Mstances the pictorial representations constitute a composite picture
of respondent’s factory and two offices maintained by the respondent,
a]‘l of which are several miles distant from each other but in the
DPictorial representation as placed on respondent’s circular appear to

¢ one place of business located at one address. In other instances
the respondent places upon its circulars a composite picture consisting
of two photographs of respondent’s factory, which, when joined in one
Pleture, represent that respondent’s factory is twice as large as is
8tually the fact.

AR. 7. There are, among competitors of respondent, many who
Manufacture, sell, and distribute like products who do not in any
Manner misrepresent the prices at which their said products are
offered for sale, or matters pertaining thereto.

Par. 8. The use by the respondent of the false and misleading state-
Ments gnq representations hereinabove described, has had, and now

38, the tendency and capacity to, and does, mislead and deceive a
S“.bstantia'l portion of the purchasing public into the erroneous and
Mistaken belief that such statements and representations are true, and,
“®cause of such erroneous and mistaken belief, a substantial portion
Of_ﬂle purchasing public is induced to, and does, purchase respondent’s
SUd products, and, as a result, trade has been unfairly diverted to the
Tespondent from its competitors who are likewise engaged in the sale
And distribution of similar products in commerce among and between

€ various States of the United States.

CONCLUSION

A}

“]‘The aforesaid acts and practices of the respondent as herein found,
¢ all to the prejudice and injury of the public and of respondent’s

®mpetitors and constitute unfair methods of competition in com-

Merce and ynfair and deceptive acts and practices in commerce within
'® intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

SioThiS proceeding ha"ring been heard ’tfy .the Federal Trade Commis-

% upon the complaint of the Commission, answer of the respond-

nt, testimony and other evidence in support of, and in opposition to,
509749m_—43—vol. 35——-38
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the allegations of the complaint, taken before trial examiners of the -
Commission theretofore duly designated by it, report of the. trial
examiners upon the evidence and brief filed by counsel for the Com-
mission; and the Commission having made its findings as to the facts
and its conclusion that said respondent has violated the provisions
of the Federal Trade Commission Act.

It is ordered, That the respondent, Memorial Granite Co., Inc.y &
corporation, its officers, representatives, agents, and employees
directly or through any corporate or other device in connection with
the offering for sale, sale, and distribution of tombstones and monu-
ments in commerce as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication, that respondent’s pl‘Od‘
ucts are offered for sale at savings of 80 to 50 percent or at any other
savings in excess of the actual savings from prices charged by other
manufacturers or dealers for products of like quality and design.

2. Representing, directly or by implication, that the cost of erectiol
is included in the price of a monument or tombstone when the pur-
chaser-is required to provide for and pay the cost of the foundatio®
for such  tombstone or monument. )

3. The use of pictorial representations or composite pictures,
advertising or in any other manner, which inaccurately portray oF
misrepresent the size or appearance of respondent’s place of business

It is further ordered, That the respondent shall, within 60 day®
after service upon it of this order, file with the Commission a re[)(”"t
in writing setting forth in detail the manner and’ form in which it
has complied with this order.
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Ix THE MATTER OF
SHERMAN HAT COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914
Docket 4628. Complaint, Nov. 10, 1941——Decision, Sept. 28, 1942

Where g corporation engaged in the manufacture and interstate sale and dis-
tributipn of women’s hats, and in purchasing in the course of its said busl-
ness old, worn, and previously used hats, which it blocked to desired shapes
and fitted with new trimmings so that they had the appearance of new
hats made from felt or other materials which had never been worn or used—

Yld such hats to retailers, jobbers, and wholesalers with no markings or labels
to indicate that -they had been made from old, worn, and prevlously used
hat bodies;

With result of causing a substantial portion of the purchasing public to belleve
that itg products were manufactured entirely from new materials, thereby
causing its purchase of such hats; and of placing in the hands of un-
informed or unscrupulous dealers means whereby said dealers might deceive
or mislead members of purchasing public into the mistaken belief that they
were purchasing new hats:

Hetq, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and de-
ceptive acts and practices in ecommerce.

Before Alr, Edward E. Reardon, trial examiner.
Mr, L. E. Creel, Jr., for the Commission.

Alr, Martin W. Bell, of Chicago, IiL, for respondent,
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal

rade Commission, having reason to believe that Sherman Hat Co.,
Y corporation, hereinafter referred to as respondent, has violated

€ provisions of said act, and it appearing to the Commission that
A Proceeding by it in respect thereof would be in the public interest,

®reby jssues its complaint, stating its charges in that respect as
ollows:

Parserarn 1. Réspondent, Sherman Hat Co., is a corporation, or-
8anized, existing and doing business under and by virtue of the laws
of the State of Tllinois with its principal office and place of business
Ocated at 159 North Wabash Avenue, Chicago, Ill.

Par. o, Respondent is now and for several years last past has béen
®0gaged in the business of manufacturing women’s hats from felt and
Other materials, obtained from old, used, and second-hand hats and
of selling the same to retailers, jobbers, and wholesale dealers located
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in the various States of the United States. Respondent causes said
hats, when sold, to be transported from its place of business in the
State of Illinois to the aforesaid purchasers located in the various
States of the United States other than the State of Illinois,

Respondent maintains and has maintained a course of trade in said
hats in commerce among and between the various States of the United
States and in the District of Columbia.

Par. 3. In the course and conduct of its business, respondent buys
second-hand, old, worn, and previously used felt hats. The old, worn,
and previously used felt hat bodies are cleaned, shaped, and fitted
with new trimmings and sold by respondent to dealers who in turn sell
said hats to the purchasing public.

Par. 4. The aforesaid old, worn, and previously used hat bodies
after being manufactured into hats, have the appearance of new
hats manufactured from felt and other materials which have never
been worn or used. When articles which are in fact manufacture
from second-hand or used materials but which have the appearancé
of being manufactured from new materials are offered to the pur-
chasing public and such articles are not clearly and conspicuously
labeled as being manufactured from used or second-hand materials
they are easily and readily taken by the members of the purchasing
public as having béen manufactured entirely from new materials.

Pan. 5. Respondent’s failure to mark or label its products in such
a manner as will disclose the fact that its products are made from
used materials causes and has caused a substantial portion of the pur
chasing public to believe that its products are manufactured entirely
from new materials, and acting upon this erroneous impression, many
members of the purchasing public have purchased substantial quan-
tities of respondent’s products. :

Par. 6. Through the use of the aforesaid acts and practices, ré
spondent has placed in the hands of uninformed or unscrupulov®
dealers the means and instrumentalities whereby said dealers may
deceive or mislead members of the purchasing public into the
erroneons and mistaken belief that they are purchasing hats manu-
factured entirely from new and unused materials, ,

Par. 7. The aforesaid acts and practices of the respondent, 83
herein alleged, are all to the prejudice and injury of the public an
constitute unfair and deceptive acts and practices in commerce withi®
the intent and meaning of the Federal Trade Commission Act.

Rerort, FINDINGS A8 To THE Facts, AND ORDER

Pursuant to the provigions of the Federal Trade Commission Acts
the Federal Trade Commission, on November 10, 1941, issued and
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subsequently served its complaint in this proceeding upon the re-
Spondent, Sherman Hat Company, a corporation, charging it with
the use of unfair and deceptive acts and practices in commerce in
Violation of the provisions of said act. After the issuance of said
Complaint and the filing of respondent’s answer thereto, testimony
and other evidence in support of, and in opposition to, the allegations
of said complaint were introduced before a trial examiner of the
Ommission theretofore duly designated by it, and said testimony
and other evidence were duly recorded and filed in the office of the
Ommission, -
Thereafter, this proceeding regularly came on for final hearing
efore the Commission upon said complaint, answer thereto, testi-
mony and other evidence, report of the trial examiner upon the
®vidence and exceptions filed thereto, and brief in support of the
Complaint, (no brief having been filed by the respondent or oral
argument requested) ; and the Commission, having duly considered
t 8 matter and being now fully advised in the premises, finds that
thig proceeding is in the interest of the public and makes this its
ndings as to the facts and its conclusion drawn therefrom.

FINDINGS A8 TO TIIE FACTS

Paracrapm 1. Respondent, Sherman Hat Co. is a corporation,
9Tganized, existing, and doing business under and by virtue of the
Aws of the State of Illinois, with its principal office and place of
business located at 159 North Wabash Avenue, Chicago, Il -

Par. 2. Respondent is now, and for several years last past has been,
®ngaged in the business of manufacturing women’s hats from felt
Md other materials and of selling same to retailers, jobbers, and
Wholesale dealers located in the various States of the United States.

espondent causes said hats, when sold, to be transported from its
Place of business in the State of Illinois to the purchasers thereof
Ocated in various other States of the United States. Respondent
Maintains, and at all times mentioned herein has maintained, a course
°f trade in said hats in comnierce among and between the various
States of the United States. C '

AR, 3. In the course and conduct of its business, respondent buys

at bodies which have been made from secondhand, old, worn, and

Previously used hats. These bodies are blocked by the respondent -
0 the desired shapes, fitted with new trimmings, and sold by re-
SPondent to dealers, who in turn sell said hats to the purchasing
Public. These hats, when so sold by the respondent, bear no mark-

2



