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I~x TaE MATTER OF

THE WIRE ROPE & STRAND MANUFACTURERS
ASSOCIATION, INC., ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1814

Docket 4443. Complaint, Jan. 8, 19}1—Decision, Dec. 8, 19}2

Where an Assoclation, originally organized to meet the requirements of the Na-

tional Industrial Recovery Act; and 15 member corporations, which (1) were
engaged in the manufacture and interstate sale and distribution of ordinary
nonpatented wire rope, comprising about 80 to 85 percent of the total volume
of wire rope produced by them, to distributors and dealers and also direct
to users, including various Federal, State, and municipal governmental agen-
cies, at delivered prices; which (2) together did about 85 percent of all such
business in the.United States, with only two competitors; which (3) were
in competition with one another and with the two concerns above referred
to, except insofar as such competition had been restricted or forestalled, as
below set forth; and which (4) to the extent that they acted collusively
and collectively in the pricing and distribution of wire rope in the United
States, were in a position to dominate and control prices for the product
involved;

Acting concertedly and through their said Association—

(a)

()

{c)

Following the filing of list prices and discounts with the Code Authority un-
der the National Recovery Act—which gradually became uniform, with the
consequence that resulting delivered prices on May 27, 1935, the date of the
Schechter Supreme Court decision invalidating the Act referred to, were uni-
form—acquiesced in a practice by three of their smaller manufacturer mem-
bers under which such manufacturers sold thelr wire rope at an additional 5
percent chain discount

Published, after the adoption of the Code and notwithstanding the rejection
by the Administrator of a proposal so to do, their price list schedules, sales
terms, and base and chain discounts, with the effect of making in each case
complete delivered sales prices;

Continued, at the time of the adoption of the Code, their practlce of quoting
and selling only on a delivered zone basis;

{d) Filed a formula setting forth in detail the method for the order in which

{e)

base and chaln discounts—I. e., respectively, discounts from list prices and
speelal discounts to different classes of customers—were to be applied and
the number of decimals to be used in developing net delivered prices, and
continned use of said formula after the Schechter decision; and continued
also to publish and allow the same chain discounts to all classes of custom-
ers except Governmental agencies as were allowed on May 27, 1035;

From July 13, 1035 on, by common understanding, allowed the Federal
Government, in sealed bids, a chain discount which exceeded that published
by them on aforesald date by a uniform amount and which was the same
for all with the exception of aforesaid three smaller manufacturers who
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allowed a greater discount; and in September, 1935, changed the chain
discounts allowed to states and counties—which theretofore differed from
those allowed the Federal Government—so that they were the same as the
latter; and from time to time, through common agreement, made changes
in their method of computing net prices by extending or reducing the number
of digits after the decimal point, with result of preventing such purchasers
of wire rope as Government agencies from securing the advantages of
net prices which were not uniform;

In March 1937, by agreement, lowered their base discounts on all types of
rope in all zones by 5 percent, agreed on the prices and discounts charged
on sales by one manufacturer to another, and between June 30 and July 12
advanced their base discounts 5 percent back to the point where they were
prior to March 1937;

Took action among themselves with respect to those of their number who
were themselves located on the Pacific Coast, or who had branch offices of
representatives there, over a period of years following said Schechter decision,
to fix the prices and conditions governing the sale of their products in
said territory and to eliminate sales at other than scheduled prices;

(2) Continued thereafter, as a general practice of each manufacturer, a prior

()

agreement to quote and sell only at delivered prices within their various
zones as concertedly proposed in a code submitted for the approval of the
Code Administrator but rejected by him; '

Prior to their presentation of a proposed code to the Natlonal Industrial
Recovery Administration, agreed upon and adopted a uniform list of classes
of customers for insertion in the Code, and while such uniform list was not
made a part thereof, filed with the Code Authority lists identical with such

- uniform list, in connection with the filing of their prices under the Code;

$))

(k)

and subsequent to said Schechter decision, concertedly continued the use
thereof ;

Following said decision, continued to file with the Association, in accordance
with the provisions of the Code, a complete list ¢f each manufacturer's
authorized distributors, which was revised from time to time; and con-
tinued to make use of the definition of a distributor as contained in the
Code; and

Published and usually allowed the same chain discounts to their respective
distributors and dealers, with the exception of the unlformly larger dis-
counts allowed by the three smaller manufacturers above referred to;

With the result that through publication and allowance of same base dlscounts

($3)

within particular zones, and use of same general classification of customers
and identical chain discounts for the respective classes, they usually received
the same net delivered prices from purchasers within a particular classifi-
cation such as “distributors,” “Governmental agencles,” ete, within a zone,
which delivered prices bore no relation to the actual freight paid but pro-
duced a different mill net return to each manufacturer on sales to customers
at different locations within same zone; and

Inserted in their distributor contracts a provision under which each was to
buy its entire requirements from the particular manufacturer by whom the
distributor was appointed; and, following the elimination of such a provi-
sion, by agreement among themselves, refused to sell distributor of another
on any basis other than that of a dealer even though the distributor offered
to qualify as distributor of second manufacturer, and mutually agreed that
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they would not make & distributor's contract with one who had been
appointed by another; and

(m) Agreed that only certain designated towns on the Pacific Coast could be
considered as distribution points, and that distributors could not be appointed
by any of them at any other point on the Pacific Coast, preventing thereby
those who could otherwise qualify but were not located at such polnfs from
becoming distributors for any;

Capacity, tendency, and effect of which agreements and practices were to:

1. Bring about and maintain throughout the United States, for any par-
ticular delivered price zone, class of customer, and grade and constructjon,
uniformity in delivered prices, terms and conditions of sale for nonpatented
wire rope, except for the uniformly lower level of the three smaller
manufacturers above referred to;

2. Fix and maintain uniform formulae for determining the order and
manner in which base and chain discounts were to be applied to their list
prices in arriving at said uniform delivered prices, and bring about and
maintain uniformity in said respective discounts by all such manufacturers;

3. Continue the use of territorial dellvered price zones throughout the
United States, within each of which prices were usually uniform for all
customers of a particular class purchasing a particular grade and con-
struction of said product; with result that each of said manufacturers
customarily received a greater mill net return within a given zone, after
allowing for actual freight, from customers nearer the mill than from those
more distant; .

4, Continue the use of said zones within the United States whereby cus-
tomers in competition with one another were charged different delivered
zone prices which did not reflect the differences In actual delivery cost;

5. Bring about, and maintain, uniformity in the classification of customers
among all of said manufacturers whereby they published and received uni-
form delivered prices from all purchasers belonging to a particular class
within a particular zoue, on sales of any particular grade or construction;

6. Fix and maintain among them a uniform definition of a distributor;

7. Restraln any manufacturer from making a distributor’s contract with
another's distributor; and

8. Restrain the appointment by any of them of distributors at Paclfic
Coast points not designated, by agreement among them, as distribution
polnts :

ITeld, That such acts and practices, under the circumstances set forth, were all to
the prejudice of the public and of said manufacturers’ competitors; had a
dangerous tendency to, and did, hinder and prevent competition between and
among them in the sale and distribution of said product in commerce;
unreasonably restrained trade therein; and constituted unfair methods of
competition in commerce,

My, Fletcher @. Cohn for the Commission,

Morelock & Lamb, of Washington, D. C., for The Wire Rope &
Strand Manufacturers Ass'n, Inc., and George P. Lamb.

Feldman, Kittelle, Campbell & Ewing, of Washington, D. C., for
Harry J. Leschen, George S. Whyte, American Chain and Cable Co.,
Inc., Broderick & Bascom Rope Co., E. H. Edwards Co., A. Leschen
& Sons Rope Co., MaclWWhyte Co., Rochester Ropes, Inc., John A.
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Roebling’s Sons Co., Union Wire Rope Corp., The Upson-Walton Co.,
Wickwire Spencer Steel Co., Wire Rope Corporation of America, Inc.;
and, along with Salisbury, Robinson & Ilimrod, of Los Angeles, Calif.,
for Pacific Wire Rope Co., and with Jones & Bronson, of Seattle,
‘Wash., for Wire Rope Manufacturing & Equipment Co.

Squire, Sanders & Dempsey and Mr. J. H. Kerr, of Cleveland, Ohio,
Willkie, Owen, Otis, Farr & Gallagher and White & Case, of New
York City, and M. B, L. Rawlins, Jr., of Pittsburgh, Pa., for The
American Steel and Wire Co. of N. J.

Cravath, DeGersdorff, Swaine & Wood, of New York City, for
Bethlehem Steel Co.

Mr. Walter Shelton, of San Francisco, Calif., and Willkie, Owen,
Otis, Farr & Gallagher and White & Case, of New York City, for
‘Columbia Steel Co.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that the parties named
in the caption hereof, and more particularly described and referred

-to hereinafter as respondents, have violated the provisions of the said-

act, and it appearing to the Commission that a proceeding by it in
respect thercof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

Paracrarn 1. Respondent, The Wire Rope & Strand Manufacturers
Association, Inc., is a membership corporation, organized and existing
under and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 627 Shoreham Building,

" Washington, D. C.

Respondent Harry J. Leschen, is the pre51dent of, respondent
The Wire Rope & Strand Manufacturers Association, Inc., and is
also president of respondent, A. Leschen & Sons Rope Co., 5909
Kennerly Avenue, St. Louis, Mo.

Respondent, George S. Whyte, is chairman of the board of respond-
ent, The Wire Rope & Strand Manufacturers Association, Inc., and
is also chairman of the board of the MacWhyte Co 2906 Fourteenth
Avenue, Kenosha, Wis,

Respondent, George P. Lamb, is executive secretary of respondent
The Wire Rope & Strand Manufacturers Association, Inc., his office
being located in the Shorecham Building, Washington, D. C.

Respondent, American Chain and Cable Co., Inc., is a corporation,
organized and existing under and by virtue of the laws of the State

]
-~
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of New York, with its office and principal place of business located at
230 Park Avenue, New York, N. Y.

Respondent, The American Steel and Wire Co., is a corporation,
organized and existing under and by virtue of the laws of the State
of New Jersey, with its office and principal place of business located at
Rockefeller Building, Cleveland, Ghio.

Respondent, the Bethlehem Steel Co., is a corporation, organized
and existing under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 701 East
Third Street, Bethlehem, Pa.

Respondent, Broderick & Bascom Rope Co., is a corporation, organ-
ized and existing under and by virtue of the laws of the State of
Missouri, with its office and principal place of business located at
4203 North Union Boulevard, St. Louis, Mo.

Respondent, Columbia Steel Co., is a corporation, organized and
existing under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at Russ Building,
San Francisco, Calif. -

Respondent, E. H. Edwards Co., is a corporation, organized and
existing under and by virtue of the laws of the State of California,
-with its office and principal place of business located at 225 Bush
Street, San Francisco, Calif.

Respondent, A. Leschen & Sons Rope Co., is a corporation, organ-
ized and existing under and by virtue of the laws of the State of
Missouri, with its office and principal place of business located at
5909 Kennerly Avenue, St. Louis, Mo.

Respondent, Mac¥Whyte Co., is a corporation, organized and existing
under and by virtue of the laws of the State of Illinois, with its
office and principal place of business located at 2906 Fourteenth
Avenue, Kenpsha, Wis.

Respondent, Pacific Wire Rope Co., is a corporation, organized and
existing under and by virtue of the laws of the State of California,
with its office and principal place of business located at 1840 East
Fifteenth Street, Los Angeles, Calif.

Respondent, Rochester Ropes, Inc., is a corporation, organized and
existing under and by virtue of the laws of the State of New York,
with its office and principal place of business located at 91 Van Wyck
Boulevard, Jamaica, Long Island, N. Y.

Respondent, John A. Roebhnty s Sons Co., is a corporation, organ-

- ized and existing under and by virtue of the laws of the State of New
Jersey, with its office and principal place of business located at 630
South Broad Street, Trenton, N. J.
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Respondent, Union Wire Rope Corp., is a corporation, organized
and existing under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 21st Street
and Manchester Avenue, Kansas City, Mo.

Respondent, Upson-Walton Co., is a corporation, organized and’
existing under and by virtue of the laws of the State of Ohio, with
its office and principal place of business located at 1310 West 11th
Street, Cleveland, Ohio. -

Respondent, Wickwire Spencer Steel Co., is a corporation, organ-
ized and existing under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at 500
Fifth Avenue, New York, N. Y. _

' Respondent, Wire Rope Corporation of America, Inc., is a corpo-
ration, organized and existing under and by virtue of the laws of
the State of Connecticut, with its office and principal place of business
located at 464 Congress Avenue, New Haven, Conn.

Respondent, Wire Rope Manufacturing & Equipment Co., is a
corporation, organized and existing under and by virtue of the laws
of the State of Washington, with its office and principal place of
business located at 322 First Avenue, South, Seattle, Wash.

Par. 2. Respondent, The Wire Rope & Strand Manufacturers Asso-
ciation, Inc., hereinafter referred to as “respondent Association” was
originally organized to meet the requirements set out in section 3
(2) of the National Industrial Recovery Act. After this act was
declared unconstitutional by the Supreme Court in the Schechter case
on May 27, 1935, respondent Association continued to function, and
still is in operation. Its membarship is composed of the respondent
corporations herein, who are hereinafter referred to as “respondent
Members,” all of whom are engaged in the manufacture, sale, and
distribution of wire rope throughout the United States. The Board
of Directors of respondent Association is composed of one represent-
ative from each of the sixteen respondent members.

Par. 3. Respondents, Harry J. Leschen, George S. Whythe, and
George P. Lamb, as president, chairman of the board, and executive
secretary, respectively, or respondent Association, control, supervise,
and direct the policies and activities of said respondent Association.

Par. 4. Wire rope is manufactured from fine steel wires which
are woven into what is known'as a strand; the strands are inter-
woven and twisted together around a core, thus producing a wire
rope. Practically all building elevators are operated by the use of
such rope, as are also power shovels, cranes, logging machines, and
other species of equipment used in pulling, lifting, or supporting
heavy loads. The wire rope is made in many sizes, varying from
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that used for airplane control wires to those employed in support-
ing suspension bridges. While there are two types of wire ropes
most commonly produced, ordinary and preformed, this proceed+
ing is concerned with the former, only, which comprises from ap-
'pronmately 80 to 85 percent of the total volume of wire rope pro-
duced by respondent Members. Over a long period of years'ordinary
wire rope has been sold to distributors and dealers and also to the-
users thereof, including various governmental agencies, by the:
respondent Members, at list prices less basic and chain dlscounts

Par. 5. Respondent Members manufacture, sell and distribute ap-
proximately 95 percent of all of the wire rope.manufactured, sold
and distributed in the United States. There is but one other manu-
facturer in the United States which produces this product, and it
did not begin production until the latter part of 1938. Respondent
Members sell the wire rope manufactured by them largely through
distributors or dealers. On federal, State, and municipal invita-
tions to bid, respondent Members, and also distributors selling their
products usually participate in bidding pursuant to said invitations.
To the extent that respondent Members act colluswely and collectively
in the pricing and distribution of wire rope in the United States,.
they are in a position to dominate and control the prices, at which
this product must be purchased by the distributors, dealers, and
users thereof, including federal, State and municipal agencies.

Par. 6. In the course and conduct of their respective businesses,.
each of respondent Members sells and distributes ‘the wire rope
manufactured by it to the purchasers thereof located in the various.
States of the United States and in the District of Columbia, and
in connection with said sales, transports or causes to be transported.
said product to such purchasers located in the various States of the
United States, other than the States of the origin of said shipments,
and in the District of Columbia. All of respondent Members have °
maintained, and still do maintain a regular current of trade in wire-
rope in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 7. Each of respondent Members has been and is, in compe-
tition with one or more of the other respondent Members in making:
or seeking to make sales in commerce between and among the various
States of the United States and in the District of Columbia, of wire
rope which they manufacture, except insofar as said competition
has been hindered, lessened, restricted, or forestalled, by the un-
derstanding, agreement, combination, or conspiracy and the acts,.
practices, and thing done in pursuance and in furtherance thereof,
as hereinafter set forth.
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Par. 8. For more than 4 years last past, respondent Members, acting

between and among themselves, through and by means of respondent
Association, or through and by means of respondents, Leschen, Whyte,
and Lamb, while these three were acting in their official positions with
respondent Association, or by other means and methods, have entered
into, and thereafter engaged in and carried out, and are still engaged
* in and carrying out, a wrongful and unlawful understanding, agree-
ment, combination, and conspiracy, for the purpose and with the effect
of substantially restricting, suppressing, eliminating, and frustrating
actual and potential competition as to price, and vtherwise, in the sale
and distribution of wire rope in trade and commerce between and
.among the various States of the United States and in the District of
Columbia. ) .

Par. 9. Pursuant to said understanding, agreement, combination,
and conspiracy, and in furtherance thereof, said respondent Members,
acting in the manner and by the methods herein set forth, have done
and performed, and still do and perform, among other acts, practices,
and things, the following : '

1. Agreed to fix and maintain, and have fixed and maintained, uni-
‘form delivered prices, terms, and conditions for the sale of wire rope
in the United States to the dealers and distributors thereof and to
certain users thereof, including various governmental agencies.

2. Continued, in effect, by agreement, understanding, and concerted
action among themselves, a price-fixing formula, whereby uniform
delivered prices for the sale of wire rope manufactured by them, are
fixed and maintained, which price-fixing formula was embodied in an
expressed agreement among said respondent Members during the
Period that a Code for the industry to which respondent Members

'Jl;elonged was in operation under the National Industrial Recovery
ct.

3. Agreed to adopt, and have adopted and maintained, a uniform
Mmethod of computing net delivered prices for wire rope sold by
respondent Members throughout the United States,

4. Agreed to adopt, and have adopted and maintained, a system of
delivered prices designed to prevent, and which does prevent, the
differences in the cost of freight delivery between the respective places
of business of respondent Members and those of the intended pur-
chasers of wire rope manufactured by respondent Members, from
creating any advantage or disadvantage to said purchasers in delivery
costs, without regard to which of respondent Members such purchasers

- Might desire to purchase said rope from; such system of identical
‘'delivered prices is predicated upon the use by respondent Members
of so-called basing points whereby all delivered prices are calculated
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as though shipments were made from a single point or points having
a common freight destination.

5. Agreed to adopt and have adopted and maintained, a plan

whereby the United States is divided into certain basing point areas
so that all purchasers within a given area, regardless of the distance
of the place of business of said purchaser from the place of business of
a respondent Member, receive the same delivered prices on wire rope
manufactured by respondent Members.
- 6. Agreed to require, and to require, the distributors to whom
respondent Members sell the wire rope manufactured by them, to sub-
mit prices for the resale of same according to a price formula agreed
-upon and set up by respondent Members.

7. Agreed to adopt, and have adopted and maintained, a uniform
method of determining the basic and chain discounts and the amount
thereof to be granted by respondent Members to the purchasers from
them of wire rope manufactured and sold, as aforesaid, by sald
respondent Members.

8. Agreed to change, and have changed, simultaneously the basic
discounts and the amounts thereof at which respondent Members sell
to purchasers from them of the wire rope manufactured by said
respondent Members.

9. Agreed to define, and have defined, what constitutes an acceptable
.or recognized distributor of wire rope.

10. Agreed to enter into, and have entered into, uniform wrltten
contracts with their respectlve distributors.

11. Agreed to organize, and have organized, a Distributors Com—
mittee in respondent Association to classify distributors of wire rope
throughout the United States.

12 Agreed to file, and have filed, with respondent Association, acting
through and by means of respondent George P. Lamb, as executive
secretary of respondent Association, the names of all their respective
wire rope distributors.

13. Agreed to authorize, and have authorized, said respondent,
George P. Lamb, acting as executive secretary of respondent Associa-
tion, to compile a master list showing all the wire rope distributors of
all the respondent Members, -

14. Agreed to authorize, and have authorized, the said respondent,
George P. Lamb, acting as executive secretary of respondent Associa-

- tion, to expunge from said compiled list, all companies or firms who
do not come within the definition of a dlstrlbutor, as agreed upon and
adopted by respondent Members.

15. Agreed to circulate, and have circulated, through and by means
of respondent Assoc:atlon and respondent, Georwe P. Lamb, acting
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as executive secretary of respondent Association, lists of each respond-
ent Member’s distributors to all the other respondent Members, so that
each respondent Member knows precisely with what manufacturer
each distributor has a distributing contract for wire rope.

16. Agreed that each respondent Member grant to his distributors
a special chain discount, which is not granted to other dealers in wire
rope, to whom he sells, and who, although they may meet the require-
ments of the definition of a wire rope distributor as agreed upon and
adopted by respondent Members, nevertheless do not have a dis-
tributor’s contract with this particular respondent Member,

17. Agreed to refrain from soliciting, or entering into a contract
with, and have refrained from soliciting or entering into contracts
with, any distributors who already had contracted as such with
another respondent Member. .
" 18. Agreed not to grant, and do not grant, to distributors who have

" a distributing contract with another respondent Member, the same

or similar discounts which they grant to their own distributors.

19. Agreed to include, and did include, in a uniform contract which
all the respondent Members entered into with their respective dis-
tributors, a provision which forbade such distributors from selling
any wire rope other than that made by the particular respondent
Member with whom said distributor had a distributing contract.

Pagz. 10. In order to effectuate the agreements and acts and practices
performed thereunder, as hereinbefore set forth in the preceding para-

" graph, which agreements and acts have been, and are, made pursuant

to, and in furtherance of, the agreement, understanding, combination,
and conspiracy hereinbefore described in paragraph 8, respondent
Members, also, among other acts and things have agreed :

(1) To hold, and have held, frequent meetings under the auspices
and supervision of respondent Association and respondents, Harry J.
Leschen, George S. Whyte, and George P. Lamb, acting in their
respective positions for respondent Association. -

2. To supervise and investigate, and do supervise and investigate,
through and by means of respondent Association and said respond-
ents, Leschen Whyte, and Lamb, acting in their respective official posi-
tions with respondent Association, and by other means and methods,
the fulfillment and enforcement of the agreements and acts performed
pursuant thereto and in furtherance thereof.

3. To act, and do act, concertedly to maintain said agreements.

4. To coercively require, and do coercively require, recalcitrant -
manufacturers, distributors, and dealers of wire rope, to recognize
and conform to such agreements.

50V749m—43—vol, 35
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5. To use, have used, and are still using, other unlawful means and
methods in restricting, restraining, suppressing, preventing, and fore-
stalling actual and potential competition in the sale and distribution
of wire rope in the United States.

Pax. 11. Most of the acts, things, practices, and agreements referred
to in the two preceding paragraphs were in effect during the period
covered by the Code, for the particular industry to which respondent
Members belonged under the National Industrial Recovery Act, and
have continued in effect, pursuant to understanding, agreement, com-
bination, and conspiracy between and among respondent Members.

Par. 12. As an incident to, and a necessary result of, respondent
Members’ said agreement to use, and their use of, the basing point
system of delivered prices, so as to make delivered prices identical

.within certain areas defined by respondent Members, through agree-
ment and understanding among said respondent Members, notwith-
standing differences in the actual freight from their respective places
of business to various destinations within the same area, respondent
Members have habitually and systematically demanded, charged,
accepted, and received within the same basing point area, and in other
basing point areas, larger sums per unit of product from their cus-
tomers located near their respective- places of business than from
their other customers located at greater distances within the same
basing point area, and have thereby forced their nearer customers
to pay more to respondent Members for the wire rope manufactured
by said respondents, in order that the more distant customers within
the same area might pay less, thus depriving the nearby customers
of any price advantage which they should have by reason of their
proximity to the places of production. )

Par. 13. Respondent Association and respondents, Leschen, Whyte,
and Lamb, while acting in their respective offices in respondent
Association, aided, abetted, furthered, cooperated with, an were in-

" strumentalities of, the understanding, agreement, combination, and
conspiracy hereinbefore set forth, and they also directly or indirectly
participated in the performance of at least some of the acts and
practices done pursuant to, and in furtherance of, said understanding,
agreement, combination, and conspiracy, hereinbefore set out.

Par. 14. Each of respondent Members has acted, and still acts, in
concert and cooperation with one or more of the other respondent
Members, by means of, and through, respondent Association, respond-
ents, Leschen, Whyte, and Lamb, acting in 'their official positions
with respondent Association, or by, and through other means and
methods, in doing and performing the acts, practices, and agreements
hereinbefore set forth.
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Par. 15. The acts, practices, and agreements of the respondents,
as herein alleged, are all to the prejudice of actual and potential com-
petitors of respondent manufacturers and of the public; have a
dangerous tendency to, and have actually hindered and prevented
competition in the sale of wire rope in commerce, within the intent
‘and meaning of the Federal Trade Commission Act; have unreason-
ably restrained such commerce in said product; have a dangerous
tendency to create in respondents a monopoly in the sale and dis-
tribution of said product, and constitute unfair methods of competi-
tion in commerce within the intent and meaning of the Federal
Trade Commission Act.

REeporT, FINDINGS a8 T0 THE Facts, AND OrpER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on January 3, 1941, issued and there-
after served its complaint in this proceeding upon the respondents
named in the caption hereof, charging them with the use of unfair
Imethods of competition in commerce in violation of the provisions
of that act. All the respondents filed answers to the complaint.
Thereafter, a stipulation was entered into by all of the respondents
. herein, except Bethlehem Steel Co., whereby it was stipulated and
" agreed that a statement of facts executed by such respondents and
by W. T. Kelley, chief counsel for the Federal Trade Commission,
subject to the approval of the Commission, may be taken as the facts
In this proceeding as to such respondents and in lieu of testimony
in support of or in opposition to the charges stated in the complaint,
and that the Commission may proceed upon such statement of facts
to make its report, stating its findings as to the facts (including
Inferences which it may draw from the stipulated facts) and its con-
clusion based thereon, and enter its order disposing of the proceeding
(the parties reserving, however, the right to file briefs with the
Commission). Subsequently, the proceeding regularly came on for
final hearing before the Commission on the complaint, answers, stipu-
lation (the stipulation having been approved, accepted, and filed),
and brief on behalf of respondent, The Wire Rope & Strand Manu- °
facturers Association, Inc. (no brief having been filed on behalf of
any of the other respondents); and the Commission, having duly
Considered the same and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom.
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FINDINGS AS TO THE FACTS

Paracrari 1. Respondent, The Wire Rope & Strand Manufacturers
Association, Inc., herein sometimes referred to as “respondent Asso-
ciation” and as “the Association,” is a membership corporation organ-
ized and existing under and by virtue of the laws of ‘the State of-
Delaware, with its office located in the Shoreham DBuilding,
Washington, D. C.

Respondent, Harry J. Leschen (now deceased), was the president
of respondent Association from 1933 until February 13, 1941, and
was also president of respondent, A. Leschen & Sons Rope Co., 5909
Kennerly Avenue, St. Louis, Mo.

Respondent, George S. Whyte, was chairman of the board of re-
spondent Association from 1933 until May 1940, and is also chairman
of the board of respondent, MacIWhyte Co., 2906 Fourteenth Avenue,
Kenosha, Wis. .

Respondent, George P. Lamb, is executive secretary and counsel
of respondent Association, with his office located in the Shoreham
Building, Washington, D. C., which is the same address as that of
respondent Association.

Respondent, American Chain and Cable Co., Inc., is a corporation,
organized and existing under and by virtue of the laws of the State
of New York, with its office and priricipal place of business located
at 230 Park Avenue, New York, N. Y.

Respondent, The American Steel and Wire Co., of New Jersey,
(referred to in the complaint as The American Steel and Wire Com-
pany), is a corporation, organized and existing under and by virtue
of the laws of the State of New Jersey, with its office and principal
place of business located in the Rockefeller Building, Cleveland, Qhio.

Respondent, Bethlehem Steel Co., (referred to in the complaint as
The Bethlehem Steel Company), is a corporation, organized and
existing under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 701 East
Third Street, Bethlehem, Pa.

Respondent, Broderick & Bascom Rope Co., is a corporation, organ-
" ized and existing under and by virtue of the laws of the State of

Missouri, with its office and principal place of business located at
4203 North Union Boulevard, St. LOUIS, Mo.

Respondent, Columbia Steel Co., is a corporation, organized and

. existing under and by virtue of the laws of the State of Delaware,

with its office and principal place of business located in the Russ

Building, San Francisco, Calif. This respondent is affiliated with
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respondent, The American Steel and Wire Co. of N. J., both of these
respondents being subsidiaries of United States Steel Corporation.

Respondent, E. H. Edwards Co., is a corporation, organized and
existing under and by virtue of the laws of the State of California,
with its office and principal place of business located at 225 Bush
Street, San Francisco, Calif.

Respondent, A, Leschen & Sons Rope Co.,is a corporation, organized
and existing under and by virtue of the laws of the State of Missouri,
with its office and principal place of business located at 5909 Kennerly
Avenue, St. Louis, Mo.

Respondent, MacWhyte Co., is a corporation, organized and exist-
ing under and by virtue of the laws of the State of Illinois, with its
office and principal place of business located at 2906 Fourteenth
Avenue, Kenosha, Wis.

Respondent, Pacific Wire Rope Co., is a corporation, organized
and existing under and by virtue of the laws of the State of California,
with its office and principal place of business located at 1840 East
Fifteenth Street, Los Angeles, Calif.

Respondent, Rochester Ropes, Inc., is a corporation, organized and
existing under and by virtue of the laws of the State of New York,
with its office and principal place of business located at 91 Van
Wyck Boulevard, Jamaica, Long Island, N, Y.

Respondent, John A. Roebling’s Sons Co., is a corporation, organ-
ized and existing under and by virtue of the laws of the State of New
Jersey, with its office and principal place of business located at 640
South Broad Street, (referred to in the complaint as 630 South
Broad Street), Trenton, N. J. )

Respondent, Union Wire Rope Corp., is a corporation, organized
and existing under and by virtue of the laws of the State of Delaware,
Wwith its office and principal place of business located at Twenty-first
Street and Manchester Avenue, Kansas City, Mo.

Respondent, The Upson-Walton Co., (referred to in the complaint

as Upson-Walton Company), is a corporation, organized and existing
under and by virtue of the laws of the State of Ohio, with its office
and principal place of business located at 740 Superior Avenue W.,
(referred to in the complaint as 13810 West Eleventh Street),
Cleveland, Ohio. .
_ Respondent, Wickwire Spencer Steel Co., is & corporation, organ-
1zed- and existing under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at 500
Fifth Avenue, New York, N. Y.
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Respondent, Wire Rope Corporation of America, Inc., is a corpo-
ration, organized and existing under and by virtue of the laws of the
State of Connecticut, with its office and principal place of business
located at 464 Congress Avenue, New Haven, Conn.

Respondent, Wire Rope Manufacturing & Equipment Co., is a
corporation, organized and existing under and by virtue of the laws
of the State of Washington, with its office and principal place of
business located at 322 First Avenue, South, Seattle, Wash.

Par. 2. The Commission having concluded that the complaint should
be dismissed as to respondents, Harry J. Leschen, George S. Whyte,
George P. Lamb, and Bethlehem Steel Co., the terms “respondents,”
“respondent corporations,” and “respondent manufacturers,” as used
hereinafter, will not include these respondents unless the contrary is
indicated.

Par. 3. Respondent Association was originally organized to meet
the requirements set out in section 8 (a) of the National Industrial
Recovery Act. After this Act was declared unconstitutional by
the Supreme Court of the Unitéd States on May 27, 1935, in ‘Schechter
Poultry Corp. v. United States, 295 U. S. 493, the Association con-
tinued to function and is still in operation. All of the respondent
corporations are members of the Association except respondent,
Pacific Wire Rope Co., which was a member until June 4, 1937, when it
resigned therefrom. It has not been a member since that date. The
respondent corporations are engaged in the manufacture of wire
rope and in the sale and distribution thereof throughout the United
States.

Par. 4. Wire rope is manufactured from relatively small section
wires, either ferrous or nonferrous, often in combination with hard
fibers or cotton. The wires are laid together in definite patterns to
form strands, which are then laid together in definite patterns around
centers made from fiber, cotton, wire strand, or wire rope, to thus form
wire rope.

Practically all building elevators are operated by the use of such
rope, as are also power shovels, cranes, logging machines, and other
species of equipment used in pulling, lifting or supporting heavy loads.
The wire rope is made in many sizes, varying from’that used for air-
plane control wire to those employed in supporting suspension bridges.
While there are two types of wire ropes most commonly produced,
ordinary (nonpatented) and preformed, this proceeding is concerned
only with the former, which comprises approximately 80 to 85 per-

cent of the total volume of wire rope produced by respondent manu- .

facturers. Over a long period of years, ordinary or nonpatented wire
rope has been sold to distributors and dealers, and also directly to the
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users thereof, including various governmental agencies, by the re-
spondent manufacturers at delivered prices. Such rope is usually
sold to various governmental agencies at net prices.

Par. 5. The respondent manufacturers manufacture, sell, and dis-
tribute approximately 85 percent of all of the wire rope manufactured,
sold, and distributed in the United States. In addition to such re-
spondents and respondent, Bethlehem Steel Co., there was at the time
of the filing of the complaint herein but one other manufacturer in the
United States which produced this product, and this manufacturer did

~ not begin production until the latter part of 1938. The respondent

manufacturers sell the wire rope manufactured by them largely to or
through distributors or to dealers. On federal, State, and municipal
invitations to bid, all of such respondents, and also the distributors
selling their products, at one time or another have bid or do bid pur-
suant to such invitations, usually by means of sealed bids. To the ex-
tent that such respondents act collusively and collectively in the pricing
and distribution of wire rope in the United States, they are in a
position to dominate and control the prices at which this product
must be purchased by the distributors, dealers, and users thereof,
including federal, State and municipal agencies.

Par. 6. In the course and conduct of their respective businesses,
each of the respondent manufacturers sells and distributes the wire
rope manufactured by it to the purchasers thereof located in various
States of the United States, and, in the case of some of such respond-
ents, also to purchasers located in the District of Columbia. In con-
nection with such sales, these respondents transport their product or
cause it to be transported to such purchasers located in various States of
the United States other than the States of origin of such shipments,
and, in the case of some of the respondents, also to purchasers located.
in the District of Columbia. All of such respondents maintain and
have maintained a regular current of trade in their product in'com-
merce among and between the various States of the United States, or
some of them, and, in the case of some of the respondents, also in the
District of Columbia.

Par. 7. Each of the respondent manufacturers has been and is in
competition with one or more of the other respondent manufacturers,
and with the two other concerns referred to in paragraph 5, in making
or seeking to make sales of its wire rope in commerce among and be-
tween the various States of the United States and in the District of
Columbia, except insofar as such competition has been hindered, less-
ened, restricted, or -forestalled by the understandings, agreements,
combinations, or conspiracies, and the acts, practices, and things done
1n pursuance and in furtherance thereof, as hereinafter set forth.
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Par. 8. During the years 1930 through 1933, the sealed bids sub-
mitted by respondent manufacturers or their respective distributors
or dealers to various governmental agencies generally showed a vari-
ance in price. Before the adoption of the code hereinafter mentioned
in paragraph 9, generally there was no uniformity in the classifica-
tion of their respective customers by such respondents. As a result,
the actual prices at which these various respondents offered to sell or
sold their wire rope to the same customer varied considerably.

Par. 9. On May 24, 1934, the Supplementary Code of Fair Com-
petition for The Wire Rope & Strand Manufacturing Industry (which
industry was a division of the Fabricated Metal Products Manufac-
turing and Metal Finishing and Metal Coating Industry), herein
referred to as “the Code,” was approved pursuant to the National
Industrial Recovery Act.

This code under Article V, Price List Schedules and Discounts,
provided among other things that:

Fach member * * * shall, within 10 days after the effective date of
this * * * Code, file with the Secretary of the Supplementary Code Au-
thority its price list schedules and/or sales terms and/or discount sheets, which
price list schedules and/or sales terms and/or discounts shdll become effective
on the date of filing. The Secretary of the * * * Code Authority shall
Immediately send copies of such filings to all known members of the industry.
No member of the Industry shall make any change in the price list schedules
and/or sales terms and/or discounts so filed except as provided for in
Section 3. * * =

Section 3 of Article V provided that:

Revised price 1ist schedules and/or sales terms and/or discount sheets may
be filed from time to time with the Secretary of the Supplementary Code
Authority by any member of the industry, to become effective ten business days
after actual receipt by the Supplementary Code Authority. Copies of such re-
vised, price list schedules and/or sales terms and/or discount sheets with notice
of the effective date specified, shall be Immediately sent by the Secretary to all
known members of the jpdustry who are cooperating in this Supplementary
Code, any of whom may file, if he so desires, to become effective upon a date
when the revised price list schedules and/or sales terms and/or discount sheets
first filed shall go into effect, revisions of his price list schedules and/or sales
terms and/or discount sheets establishing price list schedules and/or sales
terms and/or discounts not lower than those established in revised price list
schedules and/or sales terms and/or discount sheets first filed. * *

(By order approving the Code, the foregoing provision for a wait-
ing period of 10 days was stayed and never became effective.)
Section 5 of Article V provided further that:

No member of the industry shall sell or contract to sell, directly or indirectly,
by any means whatsoever, any of his products coming under this Supplementary
Code at a price other than shown in the price list schedules and discount
sheets filed by that member * * * :
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Par. 10. Pursuant to these provisions of the Code, all of the re-
spondent manufacturers filed their list prices and discounts with the
Code Authority., For many years the wire rope industry had used
two sets of discounts, one called base discounts, the other (additional
discounts) commonly known as chain discounts. The base discounts
for each standard grade and construction of wire rope vary according
to the geographic location of the customer, the chain discounts vary
according to the classification of the customer. During the filing of
prices under the Code, these list prices, discounts, and classifications,
and usually the resulting delivered prices of the respondent manu-
facturers from time to time became uniform, and on May 27, 1935,
were uniform except as to the discounts of respondent, Wire Rope
Corporation of America, Inc., respondent, Rochester Ropes, Inc.
(then named New York Cordage and Cable Co.), and the predecessor
of respondent, The Upson-Walton Co., three of the smaller manu-
facturers of wire rope. These three concerns, with the common knowl-
edge of the other respondent manufacturers, during the existence of
the Code Authority customarily sold and still sell wire rope at a
5 percent chain discount in addition to the general discounts allowed
by the other.respondent manufacturers.

The Commission finds, since all of the other respondent manufac-
turers have had knowledge that these three smaller manufacturers
were selling their products at approximately a 5 percent greater
chain discount and have acquiesced in such arrangement, that there
has been an understanding, agreement, and combination among all
of the respondent manufacturers for these three smaller concerns to
grant this higher chain discount.

Pag. 11, Prior to the submission of a code under the provisions of
the National Industrial Recovery Act, most but not all of the re-
spondents then manufacturing wire rope published their respective
price list schedules, sales terms, and base and chain discounts. In
formulating a proposed code, all of the respondent manufacturers
agreed to the submission, for the approval of the Administrator, of
a code containing the following provision:

In order ‘to bring about fair practices of both consumers and Members of
the Industry and to effectuate the provisions of this Supplementary Code, the
Members of the Industry agree to the general trade practice of each publishing
its own independent price list schedules and/or sales terms and/or base dis-
Counts and all discounts to be allowed the various classes of trade, making in
€ach case a complete delivered sales price for all those products coming under
this Supplementary Code.

This proposed code was approved by the Administrator, as herein- -
before set out in paragraph nine, but in giving such approval the
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Administrator ordered that the above-quoted provision be deleted.
However, all of the respondent manufacturers did, after the adoption
of the Code, and do publish their price list schedules, sales terms,
and base and chain discounts, making in each case complete delivered
sales prices.

Par. 12. At the time of the adoption of the Code, all of the re-
spondent manufacturers continued to quote their respective prices
and to sell only on a delivered basis and on a basis of zones, as they
had done for many years and as they are still doing. Under this
zoning arrangement the United States is divided into six zones,
as follows:

1. Eastern Territory: Territory east of the western line of Missouri,
Minnesota, Towa, Arkansas and Louisiana and including points on
either bank of the Missouri River between Sioux City, Iowa and
Kansas City, Missouri, any point on the West Side—not actually on
the bank of the river—shall be considered Western Territory.

2. Western Territory: States of North Dakota, South Dakota,
Nebraska, Kansas (excepting points on Missouri River between Sioux
City and Kansas City, Missouri), Texas, and Oklahoma.

3. Territory consisting of the States of Wyoming, New Mexico
and Colorado.

4. Territory consisting of the States of Montana, east of the 114th
meridian, and Utah,

5. Pacific Coast Territory: California, Oregon, Nevada, Washing-
ton, Idaho and Montana, west of the 114th meridian, including
Missoula, and

6. State of Arizona.

Par. 13, The respondent manufacturers in September, 1934, all
filed under the provisions of the Code hereinbefore quoted in para-
graph nine, and likewise employed by common understanding a
formula or formulae setting forth in detail the method for the order
in which base and chain discounts were to be applied to list prices
and the number of decimal places to be used in developing net deliv-
cred prices on wire rope sold by such respondents. An example of
such a formula reads as follows:

FORMULA TO BE USED IN DEVELOPING NET PRICES ON WIRE ROAP

Figure the discounts from the list in their consecutive order. Extend the
fizures beyond the decimal point as far as they will go until the final price
per foot has been developed. Point off three places on this final price and drop
all figures beyond these three places, regardless of their value.

To arrive at the price per 100 feet, multiply the net price per foot by 100.

To arrive at the price per 1000 feet, multiply the net price per foot by 1000.
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When figuring the total price, drop all figures beyond two figures after the
decimal. For example: If the total price figures on the above basis should be
$120.214, the price to be quoted would be $120.21.

WIRE ROPE CENTER, WIRE CENTER AND GALVANIZED ROPES. Add
the necessary extras to the list prices before applying the discounts. Carry
out full number of places beyond the decimal point in making these additions.

Following is an illustration of the application of the foregoing rule for
establishing the net price in which the Eastérn base discount on Plow Steel,
with a spread of 10-5-5% has been used :

1'’ DIAMETER 6.19 PLOW STEEL—HEMP CENTER (Discount 30-10-5-5%)

List
$ 43
X .70 i (80% discount)

.3010
— .0301 (10% discount)

2709 . .
— 013545 (5% discount)

237355
— 01286775 (5% discount)

244
RESULT:
244 Per Foot

2440 Per 100'.

24400 Per 1000,
" Subsequent to the decision in the Schechter case, all of the respond-
ent manufacturers, by reason of an agreement or understanding
among themselves, have been and are still using the above .formula
in arriving at net delivered prices.

Par. 14. The National Industrial Recovery Act was declared
Unconstitutional by the Supreme Court of the United States in the
Schechter case on May 27,1935, On that date, the Administrator of
the National Industrial Recovery Act issued a statement to the
Public requesting that parties operating under codes should continue
t maintain standards set up in the codes for' the prevention of
dishonest, fraudulent trade practices and unfair competition in over-
working and underpaying labor.

* On May 29, 1935, the president of respondent Association, after
Wiring the respondent manufacturers, summarized their replies in
the following wire to the executive secretary of the Association:

All members Industry, including Strand Manufacturers have agreed to
Cooperate in maintenance of present standards as set up in Code.
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On May 28 or 29, 1935, respondents, John A. Roebling’s Sons Co.,
American Chain and Cable Co., Inc., A Leschen & Sons Rope Co.,
and Broderick & Bascom Rope Co. all wrote or wired their respective
branch offices or distributors to the effect that they were continuing
to operate under the Code, respondent, Broderick & Bascom Rope
Co. stating in its circular letter to its distributors that:

Notwithstanding the recent Supreme Court decision on the NRA, we are
confident that the Wire Eope Industry will continue to operatg exactly as they
have during the past several months.

The following appears in the minutes of the meeting of respondent
Association held on June 11-12, 1935:

It was stated that the purpose of this meeting was to consider the position of
the Association relative to the provisions of the Wire Rope Code in the light of
the recent Supreme Court decision on the unconstitutionality of the National Re-
covery Act. The President stated that he had contacted every member of the
Wire Rope Industry as well as the Strand manufacturers, by wire with the result
that a feeling of cooperation was evidenced by the replies. Commenting upon
these replies, the President stated, that they indicated that the Wire Rope Indus-
try would be able to continue successfully because of the fine spirit of coopera-
tion, evidenced thereby.

At this meeting the respondent manufacturers, by the unanimous
vote of those present, decided upon the following procedure:

1. Each manufacturer should file with the office of the Executlve Secretary his
price lists and discount sheets on a purely voluntiry basis to be distributed to
the members of the industry, these prices to become effective immediately and
to be refiled in accordance with the volition of each individual member. This
procedure will be followed until further notification to the members of the indus-
try to the contrary. [Subsequent to May 27, 1935, respondent manufacturers did
not file prices with respondent Association or with George P. Lamb, or with any
other officer of respondent Assoclation, with the exception of a few instances
Immediately following the decision in the Schechter case.)

2. Each member of the Assoclation shall continue to file his changes in dis-
tributors as has been done in the past.

3. The fair trade practices sections of both the basic code and the supple-
mentary code shall be observed.

Par. 15. Subsequent to the decision in the Schechter case, each of the
respondent manufacturers knew and understood that all of them were
publishing and usually allowing the same chain discounts to dealers,
distributors, and all other classes of customers except federal and
other governmental agencies, as were published and usually allowed
on May 27, 1935; and by agreement and understanding among them-
selves, these respondents have continued to publish and usually allow
such uniform chain discounts.

On May 27, 1935, the published chain discounts allowed to the Fed-
eral Government by the respondent manufacturers were 10-5-5-10




THE WIRE ROPE & STRAND MFRS. ASS0., INC., ET AL. 777
756 : Findings

percent, with the exception of thoso allowed by the three smaller
manufacturers mentioned in paragraph ten and by respondent, Pacifie
Wire Rope Co., which on that date were 10-5-10-10-10 percent.
Notwithstanding their published chain discounts to the Federal
Government, the respondent manufacturers on July 13, 1935, in sealed
bids, all allowed the Federal Government a chain discount of 10-5-
10-10-10 percent, with the exception of the three smaller manufactur-
ers hereinbefore mentioned in paragraph 10, who allowed greater dis-
counts. Subsequently, all of these respondents (except the three
smaller concerns mentioned in paragraph 10 and the Pacific Wire
Rope Co., all four of whom already had a published chain discount to
the Federal Government of 10-5-10-10-10 percent), published on vari-

ous dates and continued usually to allow the chain discounts of 10-5-
10-10-10 percent to the Federal Government, and from November
1937, to date these have remained, by common understanding and
agreement, the chain discounts published and usually allowed to the
Federal Government by all of the respondent manufacturers. ’

Prior to September, 1935, the chain discounts allowed by the re-
tpondent manufacturers to States and counties were different from
those allowed by them to the Federal Government, and in or about
that month such respondents agreed that on all bids to States or
counties they would allow the same chain discounts as to the Federal
Government. :

On December 31, 1935, respondent, Mac\Whyte Co., in a letter
to its distributors noted that examination into many reported dis-
Crepancies in quoted prices by the respondent manufacturers revealed
8 surprising uniformity in quotation, and that “The deviations from
the prices that were set up under the Code when it was effective have
been continued (sic) so universally that it is almost an exact truth
to say that no deviation at all has been made except possibly as the
Tesult of an accident or mistake.” The Commission finds from the
‘c‘Ol}text of this quotation that the word “continued” was intended to be

discontinued,” so that the quotation should read:

The éeviations from the prices that were set up under the Code when it
Wag effective have been discontinued so universally that it is almost an exact
truth to say that no deviation at all has been made except possibly as the
Tesult of an accident or mistake.

Par. 16. On December 5, 1935, the principal office of respondent,

merican Chain and Cable Co., Inc., notified its branches by circti-

ar letter to increase their price on a certain type of wire rope to
become effective January 1, 1936. TRespondent, MacWhyte Co., an-
Nounced the same change on December 13, respondent, The American
Steel and Wire Co. of New J ersey, on December 17, respondent, John
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A. Roebling’s Sons Co., on December 18, respondent, A. Leschen &
Sons Rope Co., on December 19, and respondent, Broderick & Bascom
Rope Co., on December 26, all to become effective on January 1, 1936.
The Commission finds that these price changes were the result of an
agreement among the respondent manufacturers.

Par. 17. On December 13, 1935, respondent, MacWhyte Co., an-
nounced a change in its method of computing net prices to various
governmental agencies by extending the number of decimal places
from three to four in the formula described in paragraph. 13, to
become effective January 1, 1936. Respondent, John A. Roebling’s
Sons Co., announced the same change on December 18, respondent,
A. Leschen & Sons Rope Co., on December 23, respondent, American
Chain and Cable Co., Inc., on December 24, and respondent, Broder-
ick & Bascom Rope Co., on December 26, all to become effective on
January 1, 1936.

On February 12, 1936, respondent, MacWhyte Co., announced a
change in its method of computing net prices, the number of deci-
mal places being reduced from four back to three, effective at-once.
Respondent, American Chain and Cable Co., and A. Leschen & Sons
Rope Co., announced the same change on February 13, respondent, The
American Steel and Wire Co. of New Jersey, on February 14, respond-
ent, John A. Roebling’s Sons Co., on February 18, and respondent,
Broderick & Bascom Rope Co., on February 26, all to become effective
at once except that of John A. Roebling’s Sons Co., which was retro-

active to February 13. By March, 1936, all of the respondent manu-

facturers were quoting net prices to governmental agencies which were
arrived at by pointing off three places to the right of the decimal
point.

In many instances, sealed bids are won by a difference of a few
cents or fractions of a cent per unit.

The Commission finds that these changes in the method of com-
puting net prices by the retention or elimination of figures or digits
after the decimal point were made as a result of an agreement, under-
standing, and combination between and among the respondent manu-
facturers, and that the result was and is to prevent purchasers of
wire rope, stch as governmental agencies, from securing the advan-
tages of having these respondents quote and sell at net prices which
are not uniform, .

. Par. 18, In March 1937, the respondent manufacturers lowered
their base discounts on all types of rope in all zones by five per-
centage points, all of such respondents making the change at approxi-
mately the same date.
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Par. 19. On July 8, 1937, an officer of one of the respondent manu-
facturers wrote to one of 1ts branches that there was an agreement
among the respondent manufacturers that the price charged on sales
by one such manufacturer to another of list less standard base less
10-5-10-10-10 percent would be adhered to.

Par. 20. On March 26, 1938, an officer of one of the respondent
manufacturers wrote a representative of such respondent regarding
poor business conditions then existing, and among other thmgs
stated :

With regard to price cutting, up to the present time this has not been serious.
There has been some chiseling going on but it has not been serlous enough
to have caused any of the wire rope companies to become really excited "and
disturbed. * * * -

Par. 21. On various dates between June 30 and July 12, 1938,
inclusive, all of the respondent manufacturers advanced their base
discounts 5 percent, thus returning the base discounts to where they
were prior to March 1937. .

Par, 22. The Commission finds from the foregoing facts, that the
changes in the base discounts which the respondent manufacturers
_granted in all zones were the result of an agreement, understanding,
and combination between and among such respondents.

Par. 23. With the exception of respondents, Rochester Ropes, Inc.,
The Upson-Walton Co., and The American Steel and Wire Co. of
New Jersey, all of the respondent manufacturers who are located
in the eastern or midwestern parts of the country have branch offices
or representatives on the Pacific Coast for the purpose of selling, and
who do sell, the wire rope of these respective manufacturers on the
Pacific Coast, where are also located respondents, Columbia Steel
Co., E. H. Edwards Co., Pacific Wire Rope Co., and Wire Rope
Manufacturing' & Equipment Co., and a wire rope manufacturing
Pplant of respondent, Broderick & Bascom Rope Co.

In December 1935, when the respondent manufacturers increased
their price on a certain type of wire rope, as set forth in paragraph
16 hereof, the Pacific Coast manager of one of these respondents
Wwired the principal office of such respondent that he had confirmed
“all Pacific Coast group will put new metallic core prices in effect
date mentioned your.letter.”

In June 1937, there were an unusual number of deviations from
their respective published prices in sales on the Pacific Coast by the
Tespondent manufacturers. On June 21, 1937, the vice president of
one of such respondents wrote its Pacific Coast representative that
e did not think the price disturbance would last much longer, as
“at this time there is a conference going on between the parties inter-
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ested” and “all manufacturers are hoping that settlement will be
reached under whereby they will go back to the new prices that we
established under date of March 207 "(sic.).

On October 15, 1937, one of the respondent manufacturers wrote
another of such respondents that while on September 1, 1937, the
first respondent had sold a certain customer off list, “This order was
taken during the commotion in the Northwest,” and that “However,
this is all out and they cannot, under any conditions, purchase from
us at anything but the schedule price,” and “regardless of what stories
people hear we will not deviate from the above.”

Representatives of all of the respondent manufacturers except
Pacific Wire Rope Co., Columbia Steel Co., Wire Rope Manufactur-

ing & Equipment Co., and American Chain and Cable Co., Inc., were,

together at White Sulphur Springs, W. Va., during the latter part of
September, 1938, Among those present were two representatives of
one of such respondents, one of the representatives from the Pacific
Coast and the other from the East. On October 10, 1938, the Pacific
Coast representative wrote the eastérn representative as follows:

The situation is certainly bad and there is no hope for immediate relief unless
steps that were taken back at White Sulphur Springs to correct the situation
_will accomplish results. The gentlemen with whom we discussed this situation

_at White Sulphur Springs are fully aware of the serlousness of the situation,
and I advised you just what the plans are to correct it, and I certainly hope
that this will be accomplished in the very near future.

On or about October 27, 1938, all of the respondents selling wire
rope on the Pacific Coast increased their respective base dlscounts
two and one-half points, for the Pacific Coast zone only.

On November 1, 1938, one of the respondent manufacturers wrote
its Pacific Coast oﬁice as follows:

Attached is a complete schedule set Up on the new base discounts for the
Pacific Coast territory and Arizona.

Conflrming my letter of 11-1-38, it is definitely understood that you will
notify everyone concerned there will be no deviation whatever in the discounts,
as per our printed schedule. This applies to everybody so do not come back
and ask if so-and-so or so-and-so are included because they all are definitely
included. Do not have the salesmen tell you that someone else is getting a
better price and they will have to meet it because we will not listen to any
of these stories at all.

Of course, it is possible we, may lose some business but just the same we wilt
galn from someone else, So when it is all washed up we will be better off than
we were before.

You must definitely adhere to the schedule unless otherwise instructed.

Par. 24. The Commission finds from the foregoing facts set forth
in paragraph 23 that there was an agreement, understanding, and com-
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bination between and among the respondent manufacturers whereby
the prices and conditions governing the sale of such respondents’
products on the Pacific Coast were fixed and determined.

Par. 25. The present general practice of each of the respondent
manufacturers of quoting and selling the wire rope manufactured
by it only at delivered prices, which delivered prices are identical

- within and throughout each of the respective zones hereinbefore out-
lined in paragraph 12, is the same as the practice of quoting and selling
at delivered prices which such respondents agreed to and did include
in the proposed provision of the Code hereinbefore quoted in para-
graph 11. The Commission finds that these respondents have, by
agreement, understanding, and combination between and among
themselves, continued, and still do continue, their prior agreement
to sell only on this delivered zone price basis. The Commission further
finds that the result of selling on such a basis is that all of the respond-
ent manufacturers, although their places of production are scattered
throughout the United States, publish and usually allow the same base
discounts within a given zone, regardless of where the wire rope is.
to be delivered within the zone and regardless of the varying delivery
costs therein for such rope; that since all of such respondents employ-
the same general classifications of customers and (with the exception
of the three smaller manufacturers mentioned in paragraph 10) pub-
lish and usually allow identical chain discounts for their respective
classes of customers, all of such respondents (with these exceptions)
usually charge and receive the same net delivered prices on all wire
rope sold to purchasers thereof belonging to a particular class, i. e.,
“distributors,” “governmental agencies,” etc., within ‘any of the com-
mon zones set forth in paragraph 12; and that these same delivered
Prices produce a different mi!l net return to each of such respondents
on sales to its customers at different locations within the same zone,
since each respondent’s average freight cost factor (which is included
in full in its delivered price when it sells other than at a loss, and is
included in part in such delivered price when it sells at a loss) bears
ho relation to the actual freight paid by it on such sales.

Pagr. 96. Prior to their presentation of a proposed code to the
National Recovery Administration, the respondent manufacturers
.8greed upon and adopted, for the first time in the industry, a uniform
list of classes of customers for insertion as part of the Code. This
Uniform list was not made a part of the Code, but in connection with
the filing of their prices under the Code all of such respondents filed
With the Code Authority lists identical with such uniform list. Subse-
Quent to the decision in the Schechter case these respondents have, by

508749m—43—vol, 85—b52
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agreement and understanding between and among themselves, con-
tinued to use and are still using such uniform list.

Par. 27. The Code defined a “distributor” and provided that a
complete list of each respondent manufacturer’s authorized distribu-
tors (who, according to the provision of the Code, had to be under a
written contract to act as such), as well as all subsequent changes
therein, should be filed with the secretary of the Code Authority, who
was then required to transmit the composite list of all of such
authorized distributors to all of the respondent manufacturers.

Pursuant to the step numbered “2” in the procedure adopted by the
respondent manufacturers subsequent to the decision in the Schechter
case and set forth in paragraph 14 hereof, such respondents have
continued to file their respective lists of distributors with respondent_
Association, except that respondent, Rochester Ropes, Inc., has not
filed any of such lists since June 1939. Upon receipt of these lists
of distributors from respondent’ manufacturers, the Association,
through its executive sceretary, has caused to be compiled from such
lists a master list showing all of the distributors of each of the
respondent manufacturers. From time to time the Association has
caused distributors’ names to be added to and deleted from such
master list as information relative thereto has been received from the
respective respondent manufacturers; and while the statement of facts
executed by the respondents does not expressly so state, the Commis-
sion infers from all the circumstances that the secretary of respondent
Association has continued to circulate such master list of distributors
among the respondent manufacturers.

Subsequent to the decision in the Schechter case the respondent
manufacturers, in determining what constitutes a distributor, have by
agreement and understanding between and among themselves con-
tinued to use and still use the definitiort of a distributor as contained
in the Code.

The chain discounts published and usually allowed by all of the
respondent manufacturers to their respective distributors are
10-5-5-10-10 percent and to their respective dealers 10-5-5-10 percent,
except that the three smaller manufacturers mentioned in paragraph
10, by agreement, understanding, and combination between them and
the .other respondent manufacturers, are allowed to and do grant

5 percent additional chain discounts to both of these classes of
purchasers,

Through an agreement and understanding between and among
themselves, the respondent manufacturers prior to July 1936, in-
serted in the contracts with their respective appointed distributors 8
provision which bound each such distributor “to buy its entire
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requirements of wire rope” from the particular respondent by whom
the distributor was appointed. In July 1936, this clause was elimin-
ated from all of the contracts which these respondents had with their
respective appointed distributors, and all of such contracts of such
respondents have since contained a provision that each such distributor
is a “nonexclusive distributor.” However, all of the respondent
manufacturers, by agreement and understanding between and among
themselves, still refuse to sell distributors appointed by other re-
spondent manufacturers on any basis other than that of a dealer,
even though the distributors offer to qualify as such for other re-
spondent manufacturers.

The respondent manufacturers have mutually agreed that one of
them will not make or seek to make a distributor’s contract with a dis-
tributor who has been appointed by and is acting as such for another
of them. This agreement in many instances has been carried out by
most of these respondents

Par. 28. The respondent manufacturers by agreement have desig-
nated, with reference to the Pacific Coast, that only certain towns can
be considered as distribution points and distributors cannot be ap-
pointed by any of such respondents at any other point on the Pacific
Coast, thus preventing those who could qualify as distributors under
the definition referred to in paragraph 27 but who are not located at
guch distribution points from becoming distributors for any of such
respondents.

. Par. 29. Each of the respondent manufacturers has acted in concert
and cooperation with one or more of the other reSpondent manufac-
turers in doing the foregoing acts pursuant to and in furtherance of
the understandings, agreements, and conspiracies herein described.
The Commission is of the further opinion and finds that the respond-
ent Association was the instrumentality through which the aforesaid
acts and practices of the respondent manufacturers were carried into
effect, and that the Association, acting through its officers and direc-
tors, actively cooperated and participated in such understandings,
agreements, and conspiracies, and in the acts done pursuant thereto.

Par. 30. The Commission finds that the capacity, tendency, and
effect of the understandings, agreements, combinations, and conspira-
cies herein described, and of the practices, acts, and things done in
Pursuance thereof, have been and are:

1. To bring about continue, and maintain throughout the United
States uniformity of delivered prices, terms, and conditions of sale
for the sale by the respondent manufacturers of nonpatented wire
rope, which prices, terms, and conditions of sale, for any particular
territorial delivered price zone, class of customer, and grade and con-
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struction of such wire rope are uniform among such respondents ex-
cept for the three smaller manufacturers mentioned in paragraph 10,
and, as to these three respondents, uniformity at a lower level.

2. To fix and maintain uniform formulae among all of the respond-
ent manufacturers with respect to the methods employed by them in
determining the order and manner in which base and chain discounts
are to be applied to such respondents’ list prices and the number of
decimal places to be used in arriving at the uniform net delivered
prices for wire rope sold by such respondents throughout the United
States.

3. To continue the use of territorial delivered price zones through-
out the United States, which zones are the same for all of the respond-
ent manufacturers with each zone generally having different delivered
prices from all other such zones, and within each of which zones the
delivered prices published and usually charged by all of such respond-
ents are uniform (with the exception of the three smaller.manufac-
turers mentioned in paragraph 10, whose prices are uniform at a lower
level) to all customers of a particular class purchasing a particular
grade and construction of nonpatented wire rope, regardless of the
location of such customers within a particular zone, regardless of the
location of the respective places of production or distribution of such
respondent, and regardless of diflerence in actual freight or delivery
costs from such places of production or distribution to such customers.

4. To result in each of the respondent manufacturers customarily
receiving a greater mill net return, after allowing for actual freight,
from those of its customers within a given zone who are nearer the mill
than from tlrose of its customers within the same zone who are more
distant therefrom.

5. To continue the use of the aforesaid zones within the United
States whereby purchasers from all of the respondent manufacturers
(which purchasers may be in competition with one another but are
located in different zones) are charged different delivered zone prices
which generally do not reflect the differences in actual delivery costs
to such purchasers.

6. To bring about and maintain uniformity in the base and chain
discounts which all of the respondent manufacturers publish and
usually allow to their respective purchasers, except as to the chain
discounts of the three smaller manufacturers mentioned in paragraph
10, as to which there is uniformity at a higher level.

7. To bring about and maintain umformlty in the classifications
of customers among all of the respondent manufacturers, with the
result that all of such respondents publish and usually charge and
receive uniform delivered prices from all purchasers belonging to a

lj
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particular class within a particular territorial delivered price zone
on sales of any particular grade and construction of nonpatented wire
rope, with the exception set forth in subparagraph 1 of this paragraph
regarding the three smaller manufacturers.

8. To fix and maintain among the respondents a uniform definition
as to what constitutes a distributor of nonpatented wire rope.

9. To restrain any of the respondent manufacturers from making
or seeking to make a distributor’s contract with any distributor who
has been appointed by and is acting as such for another of such
respondents.

10. To restrain the appointment by any of the respondent manu-
facturers of distributors of nonpatented wire rope at such places on
the Pacific Coast as have not been designated, by .agreement among
such respondents, as distribution points.

CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of the public and of respondent manufacturers’ com-
petitors; have a dangerous tendency to and have hindered and
prevented competition between and among the respondent manu-
facturers in the sale and distribution of nonpatented wire rope in
commerce, as “commerce” is defined in the Federal Trade Commission
Act; have unreasonably restrained trade in such product in such com-
merce; and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission, upon the .complaint of the Commission, the answers of the
respondents, brief filed on behalf of respondent, The Wire Rope
& Strand Manufacturers Association, Inc., and a stipulation as to
the facts entered into between all of the respondents, (except Beth-
1‘_3hem Steel Co., and W. T. Kelley, chief council for the Commis-
sion, which provided, among other things, that without further evi-
dence the Commission might issue and serve upon such respondents
ﬁ}ldings as to the facts and its conclusion based thereon and an order
disposing of the proceeding; and the Commission having made its
findings as to the facts and its conclusion that the respondents,
(except those named in the last paragraph hereof), have violated
provisions of the Federal Trade Commission Act:

1t .is ordered, That respondents,”The Wire Rope & Strand Manu-
facturers Association, Inc., American Chain and Cable Co., Inc.,
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The American Steel and Wire Co. of New Jersey, Broderick &
Bascom Rope Co., Columbia Steel Company, E. H, Edwards Co.,
A. Leschen & Sons Rope Co., Mac\Whyte Co., Pacific Wire Rope
Co., Rochester Ropes, Inc., John A. Roebling’s Sons Union Wire
Rope Corp., The Upson-Walton Co., Wickwire Spencer Steel Co.,
Wire Rope Corporation of America, Inc.,, and Wire Rope Manu-
facturing & Equipment Co., corporations, and their respective offi-
cers, representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale,
sale, and distribution in commerce, as “commerce” is defined in the
Federal Trade Commission Act, of nonpatented wire rope of any
type or description, do forthwith cease and desist from entering
into, continuing, cooperating in, or carrying out any common course
of action, agreement, understanding, combination, or conspiracy
between or among any two or more of said respondents, or between
any one or more of said respondents and others not parties hereto,
to do or perform any of the following acts or things:

1. Fixing, determining, maintaining, or adhering to prices, terms,
or conditions of sale of such wire rope to dealers, distributors, users
thereof, including any governmental agency.

2. Adopting, fixing, determining, maintaining, or adhering to
any price-fixing formula or formulae for applying discounts of any
nature or description, regardless of their designation, to list prices,
or for the purpose or with the effect of retaining, eliminating, or
interpreting any figures or digits after any decimal point, whereby
prices (including net delivered prices) for the sale of such wire
rope are or may be fixed, determined, maintained, or adhered to.

3. Establishing, maintaining, or adhering to territorial delivered
price zones. ‘

4. Making quotations or sales upon a delivered price basis under a
zone system whereby the cost to all customers, or to customers of
any particular class or designation, purchasing a particular grade
and construction of such wire rope is made identical to all destina-
tions within a particular zone.

5. Adopting, fixing, determining, maintaining, or adhering to
the form, amount, or application of base or chain discounts to be
allowed, or which may be allowed, by the respondents on purchases
of such wire rope. '

6. Adopting, fixing, determining, maintaining. or adhering to
uniform classifications of customers. .

7. Defining what constitutes a, distributor of wire rope, where
the purpose or effect is or'may be to prevent or restrict the selection
of distributors.
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8. Filing with any association, or with any other agency, the
names of respondents’ distributors of wire rope.

9. Authorizing the compilation, for circulation among the res-
Pondents, of lists showing the names of distributors of any of the
respondents. :

10. Circulating or attempting to circulate among the respondents,
by any means or method, lists showing the names of distributors
of any of the respondents.

11. Refusing by any method or in any manner to make a distrib-
utor’s contract with any person, firm, or corporation who has been
appointed a distributor of and is acting as such for another respond-
ent where such person, firm, or corporation possesses the qualifica-
tions and is able and willing to perform the functions required of
the distributors of the respondent so refusing.
© 12. Including in or making a part of any contract which respond-
ents have or may enter into with their respective distributors, any
‘Provision which forbids or may forbid such a distributor from sell-
Ing any wire rope other than that manufactured or sold by the par-
ticular respondent with whom such distributor has a. distributor’s
contract, )

13. Refusing to appoint distributors in any particular locality
or localities. ' .

1t is further ordered, That said respondents shall, within 60 days
after service upon them of this order, file with the Commission a
Teport in writing, setting forth in detail the manner and form in
Which they have complied with this order.

. 1t is further ordered, That the complaint herein be, and it hercby
13, dismissed as to respondents, Harry J. Leschen, George S. Whyte,
George P, Lamb, and Bethlehem Steel Co.

-



788 FEDERAL TRADE COMMISSION DECISIONS

Complaint 33 F.T.C,

Ix THE MATTER OF

JOSEPH COHEN, TRADING AS PRESS RADIO SERVICE
AND AS PRESS SUPPLIES

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4783. Complaint, July 14, 1942—Decision, Dec. 8, 192

YWhere an Individual, engaged in the interstate sale and distribution of printed
cards designated by him as “press” cards, automobile *“press™ tags, and
other so-called “press” supplies—

(a) Represented, through statements in newspapers, periodicals, ecirculars,
leaflets, and letters of general circulation, and in the classified columns of
the papers, directly and by implication, that he was affiliated with press
associations, newspaper syndicates, or other outlets for amateur writers;
and that persons desiring employment in spare time at good pay could
obtain the same from him: ’

The facts being he was not thus affilinted or connected; had no means of as-
sisting amateur writers profitably to dispose of their work; and at no time
had any employment of any nature to offer anyone;

{b) Falsely represented, as aforesaid, that his press cards afforded to amateur
and free-lance writers and photographers means of access through police
and fire lines and to otherwise inaccessible locations;

The facts being that In cases in which his cards had secured or might secure
such access, such had been and would be through deception of police officers
and other public officlals into the belief that the bearers were properly
accredited press representatives; and

(¢) Falsely represented, as aforesald, that his business had long been nationally
and prominently established; that he carried an unlimited stock of press
supplies from which all press needs could be furnished; and that his
business was headquarters for the Nation’s press supplies;

The facts being that his stock in trade, aside from the so-called “press” cards
and tags referred to, consisted only of a few other insignificant items in
small quantities; and he did not furnish the press generally, or reporters,
photographers, or writers, with any of their supplies; and -

(d) Made misleading and deceptive use of trade pame “Press Radio Service”
to engender false belief that he performed substantial services or functions
for the press or radio industry;

With effect of misleading and deceiving a substantial portion of the purchasing
public into the mistaken belief that such false statements were true, thereby
causing its purchase of sald products:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair apd
deceptive acts and practices in commerce.

Mr. B. P. Bellinger for the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal




