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Syllabus 

IN THE MATTER OF 

THE SHERWIN-WILLIAMS CO., THE LO,VE DROTHERS 
COMPANY, AND JOHN LUCAS & COMPANY, INC. 

COMPLAINT, FINDISGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 2(a) OF AN ACT OF CONGRESS APPROVED OCT. Hi, 1914, AS AMENDED 
DY ACT OF JUNE 19, l!l3G 

Docket 3965. Complaint, Dec. 8, 1939-Dccisian, Jan. 8, 1943 

'Vhere three corpot·atlons, namely, the parent company and two subsidiaries, 
engaged in the manufactut·e and competitive interstate sale and distribution 
of paints and paint products which, in the case of said parent concern, were 
adverth;ed. known, 11nd sold on a N11tion-wide scale through its extensive 
organization, and, in the case of the othet· two, on a more restricted scale In 
different sections of the country; 

Selllng their sal<l products through separate organizations which, while com-
petitive to some extent, retlccted their relationship through one or more , 
common officers or directors; doing a business mnning into many millions of 
dollars and selling and distt·ibutlng tht·ough and to thousands of authoi'ized, 
dealers and many chain ot' line lumber yards and wholly owned retail stores; 
and making uF'e, as respl'cts matters herl'iu concemed, of their "1038 plan" 
un<ler which discounts off' dealers' list of from 6 to 14 percent were contingent 
upon quantities ordered, ranging from 24 gallons up to carloads and truck­
loads, and of their '"1!l3!J viun" under whkh totnl dollar put·chast>s for a 
gh·en year determineu the discount tor the year ensuing-

(a) Discriminated In pt•lce agouinst lnclependP.nt dPaler purchasers lmder the 
1938 plan through extending to their chain lumberynrd customers and to 
other customers opt>ratlng two or more stores, the privilege of pooling the 
orders placed by their unit Rtores; and gmnting and allowing on the total 
gallonage the 10-, 8-, and <l-percPnt discounts off dealers' list pt·ices for the 
combined orders, which, In other respects, were tt·eated and delivered as 
separate orders; and 

\Vhere said parent concern-
( b) Discriminated in price, ns aforPsald, by gJ'Untlng and allowing to some of Its 

<·haln lnmhpn·nt·d cnstouwrs a flat 10 pt>rcPnt IJiSI·ount otT dPalers' list prlcl's 
on 1111 their purchasf's of trade sale Items, irre~J:l(·ctlve of size; 

With the rPsult that the customers concemell, through taking ndvnntage of said 
pooling p1·lvllcge or 10 percent flat nlsconnt, received bett('r prices for their 
unit stores-which generally received as mul'h attention In sales and other 
assistance as did incll'pendents with comparable business In the same terri­
tory-than their Independent dealer competitors whose "per oruer" purchases 
might llnve bef>n even greater than those of 8aid unit stores, the resulting 
differentials oftentimes amounting to as much as 10 percent; and 

(c) Discriminated In price in favor of cPrtain of its dealers and distributors 
through accumulating their ortl('I'S for a wel'k, or sufficiently long period to 
enable the purchnser to ('arn the maximum quantity discounts, and grant­
Ing and allowing to them, under the 1938 plan, the 10-, 8-, and 6-percent 
discounts orr dealers' list prices which resulted from the gallonage repre­
S('nted by the orders thus accumulated; and 
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Where one of said subsidiaries which (1) maintained a warehouse in a building 
owned by a dealer-customer, competitor of the customers of saill corporations 
and of other subsidiaries of said parent concern, and of latter's competitors; 
and which (2) at least adequately compensated saill dealer-customer through 
paying It a 10-percent commission of the net amount of said subsidiary's 
paint products shipped out of such warehouse to the subslc:liary's customers 
by said dealer-customer-

( d) Discriminated In price against other of its dealers through granting and 
allowing aforesaid dealer-customet•, un.der said 1938 plan, in addition to said 
10-percent commission or compensation for warehousing and services in con­
nection therewith, a 12-percent discount from dealers' list prices on all 
the purchases of such customer-dealer, estimating that, lacking said ware­
house, It would hav•~ earned such discounts by cat·load and 84 gallon or 
greater 1. c. 1. shipments; and 

Where said two subsidiaries which (1) In common with sni!l parPnts concPrn 
customarily allowed functional discounts to customers who qualified as 
jobbers, wholesalers, or distributors, and to such dealers as performed 

, jobber or distributor functions to the extent that they did so only; which 
(2) accepted, for the purpose of computing functional discounts, statements 
of their dealers as to the percentage that lattet·s' distriLutor, 1. e., dealer-to­
dealer, business bore to their entire business, with resulting discl·imlnatlon, 
in favor of some; nud which (3) wPre in competition wll-h mnny paint 
concerns selling directly, particularly in the metropolitan centers, to painters, 
master painters, painting contractors, and maintPnance acrounts, 1. e., hotels, 
apartmPnt houses, real estate corporations, insurance comp:1llil.'s, commercial 
stores, Industrial concerns, etc.-frPquent buyers of paint In quantities of 
4 gallons or mot·e, and customarlly at better pt·ices than those paid by orca· 
slonal consumers-and which concerns when they desire to secure substan· 
Ual proportion of painter-maintenance business, customarily Pmploy outside 
salesmen, provide delivery service, and oftentimes operate a crcc:lit depart­
ment-

(e) Discriminated In price In favor of some hut not all of their <lealt?ri'l an<l 
dealer-distributors in particular localities through granting null allowing 
them functional or special discounts on nonc:lcaler business, 1. e., purchases 
rpsold to painters, painting contmctors, and mnintf'nauce accounts as abo,·e 
sl.'t forth; 

(/) Dlscrlmlnatt?d In the case of one or the othPr, as nbove sPt forth, (l) In 
favor of aforesaid "warclJonsP custonwr"-whkh ~>olcl no pnJ·tlon of the 
products purchasPd to other dealt?rs, but sold substantially all to regular and 
occasional consumer!!, chiefly, painters, etc., as above set forth, through 
a<ldltlonal dh;('ounts, Including one "In ll<>u of carload qunntity"; ond 
(2) through additional discounts similarly dlscrlm!nnted In favor of a cus­
tonwr of the other subsidiary, wlllch similarly sold to consumers only, Its 
purchases; ' 

(g) Discriminated In price in favor of some of their dealers and denler-dlstrlbu· 
tors on the purchases which they resold direct to the con~'<umpr through 
tl!Pir rPtall dPpnrtments or wholly owned branch store!'l, In competition with 
<'Uiltomer-dealers of sold subsld!arlPs, or of parent concem, or of other 
J~pJlprs, through granting them functional or special dlscotmtll, on the basis 
of dPaler-to-dealer business, In exce,;s of such busltJe:;~, if auy, done by 
tht?m; 
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Effect of which discriminations, not shown as justified, had been and might be 
substantially to lessen competition with said parent concern or subsidiaries in 
the line of commerce In which they were engaged, and to injure, destroy, or 
prevent competition with them and with their customers who received 
benefit of discriminations aforesaid: 

Held, That such acts and practices were In y!olatlon of srctlon 2(a) of the 
Clayton Act, as amended by the Rollinson-Patman Act. 

Before Mr. Edward E. Reardon, trial examiner. 
Mr. S. G. Ohurcldll and Mr. William O.J(ern for the Commission. 
Davies, Ri,ch.berg, Beebe, Buslck d\ Richardson, of Washington, 

D. C., and Mr. T. J. McDowell, of Cleveland, Ohio, for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved October 
15, 1914, entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," commonly known 
as the Clayton Act (U. S. C., title 15, section 13), as amended by an 
Act of Congress, approved June 19, 1936, commouly known as' the 
Robinson-Patman Act, the Federal Trade Commission, having reason 
to believe that the respondent, The Sherwin-Williams Co.; the re­
spondent, The Lowe Brothers Co.; and the respondent, John Lucas 
& Co., Inc., since June 19, 1936, have been and now are violating the 
provisions of subsection (a) of section 2 of said act as amended, 
issues its complaint against said respondents and states it charges with 
resr>ect thereto as follows, to wit: 

PARAGRAPH 1. The Sherwin-Williams Co., is a corporation, organized 
and existing under the laws of the State of Ohio and has its principal 
executive office and place of business at 1200 Midland Building, 
Cleveland, Ohio. 

PAR. 2. The Lowe Brothers Co., is a corporation, organized &nd 
existing under the laws of the Stnte of Ohio and has its principal 
executive office and place of business at 424 East Third Street, Dayton, 
Ohio. 

PAR. 3. John Lucas & Co., Inc., is a corporation, organized and 
existing under the laws of the State of Maryland and has its principal 
executive office and place of business at 322 Hace Street, Philadelphia, 
Pa. 

PAn. 4, Deflnitions.-Except where the context requires another 
or different meaning, the following abbreviations nnd terms, for the 
purposes of this complaint, shall be understood to have the following 
meanings: 

1. The Sherwin-Williams Co. (except for the allegations contained • 
in paragraph~ 1 and f) hereof) means the corporate entity by that 
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name, actingby nnd through itself as an operating company and by 
and through its wholly owned operating subsidiaries, The Lowe Broth­
ers Co. and John Lucas & Co., Inc., and by and through its other 
operntin~ subsidiaries, and in its capacity of controlliug the policies 
and activities of itself and said subsidiaries. 

2. Sherwin-Williams means The Sherwin-Williams Co., solely in 
its capacity as an operating company, engagrd in the manufacture, 
sale, and distribution of paint products. 

3. Lowe Brothers means (except for the nllrgations contained in 
paragraph 2 hereof) The Lowe Brothers Co. and The Sherwin­
Williams Co., solely by and through its wholly owned operating 
subsidiary The Lowe Brothers Co. 

4. Lucas means (except for the allegations contain~d in paragraph 
3 hereof) John Lucas & Co., Inc., as an operating company or by and 
through its wholly owned operating subsidiary W. ,V, Lawrence & 
Co., and The Sherwin-Williams Co., solely by and thr·ough its wholly 
owned operating subsidiaries, John L. Lucas & Co., Inc., and ,V. ,V, 
I"a wi·ence & Co. 

5. Manufacturers men.'ns Sherwin-1Vi11iams, Lowe Brothers and 
I.ucas. 

G. Seller means a person, partnership, or corporation (other than 
the manufacturers or The Sherwin-Williams Co.) engngeu in the 
manufarture, sale and distribution of paint products. · 

7. Jlainters and Paint Contractors mE>an a person, partner~hip, or 
corporation, engaged in the business of utilizing and applying paint 
products, (1) that customarily includes the paint products to be 
used on a painting job in estimates made to procure suth job or, in 
the alternative, that makes ararngements with the person with whom 
the contratt to do the paint job has been made to fumish the paint 
to he u!'ed on the job at a stipu1at('d price and (2) that customarily 
purchas('S paint in quantities of 4 gallons or more. 

8. Maintenance Account ll1('ans hotels, apartment housC's, rf'nl 
f.'State corporations, insurance companies, commercial stores, inuustrial 
concerns, etc., that buy paint fairly frequently and customarily in 
quantities of 4 gallons or more. 

9. Regular Consumer means painters, paint contractors, and 
maintenance accounts. 

10. Occasional Consumer means a person, partnership,· or corpora­
tion that buys paint products infrequently and customarily in very 
smaU quantities, rarely ns much ns 4 gallons. 

11. Dealer means a person, partnership, or corporation that oper­
ates a retail establishment or store and is r('gularly engag('d during 
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customary business hours in the sale of merchandise, including paint 
products, to occasional an<ljor regular consumers. 

12. Line Yard Lumber Company or Chain Lumberyard means a 
person, partnership, or corporation that operates a number of retail 

·establishments or stores, the individual establishments or stores (here­
inafter referred to as "unit stores") (1) being customarily located in 
different communities, tmvns, or cities, some of said communities, 
towns, and cities oftentimes being in different States from others 
of said communities, towns, and cities, and. (2) being regularly 
engaged. in the sale of lumber and other merchandise, including paint 
products, to occasional and-for regular consumers. (Originally, the 
unit stores of any particular chain were located in communities, towns, 
or cities served by one branch of one railroad, but that is not neces­
sarily true today, and may e\·en represent.the exceptional situation.) 

13. Jobber or Distributor means a person, partnership, or corpora­
tion engaged in the business of buying and receiving paint products 
from the manufacturers or sellers thereof and of selling and shipping 
paint products to and in servicing, billing, and carrying dealer cus­
tomers. 

14. Specification Paint means paint manufactured according to a 
special formula prepared to meet the special requirements or demands 
of a large consumer, customarily a governmental body, a railroad, or 
a large industrial concern. 

15. Trade Sale Line or Trade Item means standaru prouucts of the 
manufacturers or of other sellers, sold under trade mark bearing the 
name of the manufacturer or seller, including, among other prouucts, 
exterior anu interior house paint, roof, barn, anu metal paint, var­
nishes and lacquers. 

16. Companion Line means standard products of the manufacturers 
or of other sellers which are less expensive than the trade sale line 
prouucts and not always solll under trade mark bearing the name of 
the mauufacturer or seller. 

17. Al1ied Line means miscellaneous products such as dry colorf;, 
bronzes, linsePd oil, turpentine, alcohol, lead, and insecticide materials. 

18. Paint Products means trade sale line, companion line (in the 
case of those companies that manufucture such a line) and allieu line 
only. 

19. Gem-ral Seheme of Distribution means the general practice of 
the manufaetur£>rs pursuant to which th£>y (a) sell directly to govern­
mmtal bodiesl railroads, and large industrial consumers their require­
ments of paint, usually specification paint; (b) sell directly to painting 
contractors having l;lrge volume the requirements of such contractors 
of specification paint and paint products; and (c) sell paint products 
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indirectly through dealers, chain lumberyards, distributors, retail 
branches, and others to the occasional andjor regular consumers of 
paint. 

PAR. 5. The Sherwin-Williams Co. owns 100 percent of the issued 
and outstanding equity stock and controls the policies and activities 
of the following corporations: 

The Lowe Brothers Co. 
John Lucas & Co., Inc. 
Acme White Lead and Color \Vorks of Hamtramck, 1\Iich., and 

Mnrtin Senour Company of Chicago, Ill. 

each of which is engaged in the manufacture, sale, and distribution of 
trade sale and allied line paint products. 

The Sherwin-Williams Qo. owns a majority of the issued and out-. 
standing equity stock and controls the policies and activities of the 
following corporation: 

Detroit 'White Lead 'Vorks of Hamtramck, l\Iich. 

which is engaged in the manufacture, sale, and distribution of trade 
sale and allied line paint products. 

John Lucas & Co., Inc., owns 100 percent of the issued and outstand­
ing equity stock of, and The Sherwin-Williams Co., by and through 
said John Lucas & Co., Inc., controls the policies and activities of, the 
following corporation: 

1V. 1V. Lawrence & Co. of Pittsburgh, Pa. 

which is engaged in the manufacture, sale, and distribution of trade 
sale and allied line paint products. 

Acme White Lead and Color Works owns 100 percent of, the issued 
and outstanding equity stock of, and The Sherwin-Williams Co., by 
and through said Acme White Lead and Color Works, controls the 
policies and activities of, the following corporations: 

Peninsular Paint and Varnish Company of Hamtramck, 1\Iich., 
Lincoln Paint Q.nd Color Company of Lincoln, Nebr. 

each of which is engaged in the manufacture, sale, and distribution 
of trade sale and allied line paint products. 

PAR. 6. I1'or many years prior to and since June 19, 1!)36, Sherwin· 
'Villiams has been and now id engaged in the business of manufac­
turing, selling and distributing (1) basic raw materials used in the 
production of paint, varnishes, and lacquers, (2) specification paint, 
and (3) paint products. The paint products of Sherwin-Williams 
are all st andarJized. In the course and conduct of its business Sher-
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win-'\Villiams has been and now is manufacturing said paint products 
principally at its factories which are located in Cleveland, Ohio; Chi­
cago, Ill; Newark, N:. J.; and Oakland, Calif. That Sherwin-Wil­
liams maintains and operates approximately 40 warehouses situated 
in as many cities in over 25 States of the United States. That Sher­
win-'\Villiams, for convenience in selling and delivering its merchan­
dise, maintains and operates district offices, sales division offices, or 
service stations in over one-half of the cities in which its warehouses 
are located, and, in addition, maintains and operates a sales office in 
'\Vashington, D. C., where it has no warehouse. Sherwin-Williams 
employs several hundred salesmen who call regularly on all classes of 
customers. The annual net sales of Sherwin-William~ in the United 
'States of paint products alone total approximately $17,000,000. Such 
products ar:e sold and distribut~d through (1) over 6,300 authorized 
dealers, a number of whom act as distributors with respect to a por­
tion of such p:1int products purchased by them, (2) over 80 chain 
lumberyards, (3) approximately 120 wholly owned retail stores, and 
( 4) other miscellaneous mediums. · 

PAR. 7. For many years prior to and since June 19, 1!)36, Lowe Broth­
ers has been and now is engaged in the business of manufacturing, 
selling, and distributing specification paint and paint products. 'l'he 
paint products of Lowe Brothers are all standardized. In the course 
and conduct of its business, Lowe Brothers has been and now is manu­
facturing paint products at its factory which is located at Dayton, 
Ohio; that Lowe Brothers maintains and operates 15 warehouses 
located in the following cities: Dayton, Ohio; Chicago, Ill.; Kansas 
City, :Mo.; Atlanta, Ga.; Boston, l\Iass.; Jersey City, N. J.; Cleveland, 
Ohio; Omaha, NeLr.; l\Iinneapolis, l\Iinn.; Indianapolis, Ind.; Mem­
phis, Tenn.; Jacksonvi1le, Fla.; Forth Worth and Houston, Tex.; 
and New Orleans, La.; that Lowe Brothers, for convenience in selling 
and delivering its merchandise maintains and operates district oHices 
in the first G of the herein named cities in which its warehouses are 
located. Lowe Brothers employs a substantial number of salesmen, 
who call regularly on all classes of customers. The annual net sales 
of Lowe Brothers in the United States of paint products alone total 
over $!,000,000. Such products are sold and distributed through (1) 
over 1,500 authorized dealers, (2) approximately 70 distributors, and 
(3) approximately 100 chain lumLeryards, ( 4) 11 wholly owned re~ 
tail stores, and ( 5) other miscellaneous mediums. 

PAR. 8. For many years prior to and since June 19, 1936, Lucas has 
been and now is engaged in the business of manufacturing, selling, and 
distributing specification paint and paint products. The paint prod­
ucts of Lucas are all standardized. In the course and conduct of its 
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business, Lucas has been and now is manufacturing said paint products 
at its principal manufacturing plant which is located in Gibbsboro, 
N. J.; that Lucas maintains and operates 8 warehouses located in 
Philadelphia, Pa.; Boston, Mass.; New York City; Chicago, Ill.; 
Albany, N. Y.; Pittsburgh, Pa.; Minneapolis, Minn.; and Wadena, 
Minn.; that Lucas, for convenience in selling and delivering its mer­
chandise, maintains and operates sales offices in the first 4 of the herein 
named cities in which its warehouses are located. Lucas employs a 
substantial number of salesmen who call regularly on all classes of 
customers. The annual net sales of Lucas in the United States of 
paint products alone total approximately $2,000,000. Such products 
are sold and d:o,tributed through (1) approximntely 1,WO authorized 
dealers, (2) approximately 100 distributors, (3) 3 chain lumberyards, 
( 4) 10 wholly owned retail stores, and ( 5) other miscellaneous 
mediums. 

PAn. 9. In the course and conduct of their respective busin~sses as 
aforesaid, the manufacturers transport or cause to be transported 
some of their paint products, when manufactured, from their respective 
factories aforesaid to their respective warehouses which are located, as 
hereinbefore set forth, in various States of the United States, and 
oftentimes in States other than the States in which their respective 
factories are located and in which such shipments originated, and 
transport or cause to be transported their paint products from their 
respective factories aforesaid or from their respective warehouses 
aforesaid to the· purchasers thereof located in the several States of 
the United States and in the District of Columbia, other than the 
States in which their respective factories are located, nnu there is and 
has been, at all times herein mentioned, a continuous current of trade 
and commerce in said paint products between the respective factories, 
warehouses, and distributing points of said manufacturers and pur­
chasers from each of them located in many and, as to Sherwin-,Vil­
liams in all of the States of the United States and the District of 
Columbia. 

The manufacturers advertise their respective paint products na­
tionally and have created a public demand for such prouucts through­
out the States of the United States and the District of Columbia. 

The manufacturers sell anu distribute their respective paint · 
products for use, consumption, or resale within the United States and 
in the District of Columbia, in the same States and places as and in 
competition with ,·arious other sellers of paint products. Many of said 
competing sel1ers distribute their products national1y, as do the manu­
fncturers, while many of said competb1g sellers distribute their paint 
products to customers located within the trading area or areas em-
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braced within or adjac~nt to the trading areas in which their factories 
are located. 

The comparable trade sale line products sold by the manufacturers 
are of like grade and quality. The Sherwin-1Villiams customers 
who sell at retail are occasionally competitively engaged with each 
other locally, are oftentimes competitively engaged locally with the 
Lowe Brothers and/or Lucas customers who sell at retail and are 
almost uniformly competitively engaged locally with the retailer cus­
tomers of the competitors of The Sherwin-Williams Co., in the resale 
of said products, said resales taking place in every State of the United 
States and in the District of Columbia. That a similar situation 
exists as to the retailer customers of Lowe- Brothers and as to the 
retailer customers of Lucas. 

PAR. 10. That, for the purpose of selling and distributing its paint 
products, Sherwin-Williams has divided the territorial United States 
into six zones. For each zone, Sherwin-1Villiams has published the 
prices that are applicable from time to time, on sales of its paint pro­
ducts to dealers in that zone (hereinafter referred to as "dealers' list 
prices" and whenever this term is used with respect to Sherwin-Wil­
liams, it shall be understood to refer to that one of the six different 
dealers' list prices issued by Sherwin-1Villiams that shall be in effect 
at the time and that shall be applicable to the particular situation or 
situations under consideration), the differentials in prices between the 
zones being sufficient, as a rule, to compensate Sherwin-,Villiams for 
the differences in the average cost of freight between its factories and 
its warehouses in the various zones. Shenvin-1Villiams, as a r.ule, ships 
its paint products to its customers f. o. b. the warehouse nearest the 
customer. In all cases where the customer buys a carload or truckload 
of 20,000 pounds or more nnd receives shipment direct from the factory, 
freight is allo\ved. 

The dealers' list pri<'es herein mentioned, so far as applicable to trade 
sale items, since June 19, Hl3G, have been subject to various discounts, 
depending either upon the total volume of Sherwin-,Villiams paint 
products, or <'ertain of them, purchased by one customer during a 
~pecified period or upon the quantity purchased by one customer at 
nnd for shipment at one time. 

On or about January 3, 1938, the Sherwin-Williams Co. put into 
f'ffect, as to Sherwin-,Villiams, Lowe Brothers and Lucas, a discount 
plan (hereinafter referred to as the "1938 Plan") which was operative 
from that date until on or about September 1, 1939. The 1938 Plan, 
briefly described, wns ns follows: 
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To any customer who purchased in one order for shipment at one 
time less than 24 gallons 1 of trade sale line paint products, no discount 
was granted from the dealers' list prices (except a 2-percent discount 
for cash); to any customer who purchased such paint products in one 
order for shipment at one time to an aggregate of 24 gallons or more, 
the following scale of discounts applied: 

24 to 48 gallons-6 percent off dealers' list on entire order of such 
items. 

48 to 8! gallons-8 percent off dealers' list on entire order of such 
items. 

84 gallons and over-10 percent off dealers' list on entire order of 
such items. ' 

Carloads and Truckloads (from factory)-14 percent off dealers' 
list on entire order of such items. 

The aforementioned discount was shown on the face of the cus­
tomer's invoice and the customer was billed for the net price, after 
the deduction of the per order discount. 

On or .about September 1, 1939, The Sherwin-Williams Co. altered 
the 1938 Plan herein described and now employs, as to Sherwin­
Williams, Lowe Brothers and Lucas, a discount plan (hereinafter 
referred to as the ''193!) Plan"), pursuant to whic~ discounts from 
dealers list prices are dependent upon the annual volume of trade 
sale items purchased by a customer, with one exception herein­
after noted. Under the 1939 plan, a customer purchasing less than 
$500 worth of such products during a year receives a 5 percent dis­
count from dealers list prices. This is tantamount, as to those cus­
tomers heretofore purchasing such items in quantities of less than 
24 gallons per order, to a general price reduction of 5 percent. A 
customer purchasing more than $500 worth of sueh products during 
1 year receives an ·additional 5 percent discount. Such a customer 
}>ays 95 percent of dealers list prices, less 5 percPnt of such prices 
as so redueed. Such discounts are given on the face of the custo­
mer's invoice. 'Vhether a particular customer is entitled to receive 
the 5 percent or the 5-5 percent discount is determined by aver­
aging his purchases of such items over the 3-year period immediately 
preceding the inauguration of the 1939 Plan. A customer purchas­
ing in carloads or truckloads and receiving shipment direct from 
the factory receives a further 5 percent discount. As to such a' 
customer, the presPnt base price of 95 percent of dealers' list prices 
is reduced by 5 percent thereof and by a further 5 percent of the 

1 I'roduets packag('d and prlred by the pound WPre calculatM at the rate or 1 gallon 
to every 12 pounds. 
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net figure thus obtained, to arrive at the net price which the car­
load or truckload customer pays .. 

That it has been and is the general policy and practice of Sher­
win-,Villiams to sell its trade sale line paint products to· its dealers 
and SherWin-Williams has sold and is now selling such products 
to such dealers, generally at its dealers' list prices, less whatever 
discounts may have been or may be applicable under the 1938 or 
the 1939 Plan. 

PAR. ·u. That the Lowe Brothers methods of selling and dis­
tributing its paint products, so far as concerns the establishment 
of zones, the publishing of its own dealers' list prices for each 
zone, the collection of freight charges nnd the applicability of the 
1938 and 1939 Plans to such dealers' list prices, have been and .are 
substantially the same as those of Sherwin-·Williams except that 
Lowe Brothers in shipping its paint products to its customers f. o. b. 
its warehouse nearest the customer, makes it a practice to equalize 
the freight charges with the freight charges applicable from that 
warehouse of a seller or of anothel' of said manufacturers which is 
nearest to the customer. 

That it has been and is the general policy and practice of Lowe 
Brothers to sell its trade sale line paint products to its dealers and 
Lowe Brothers has sold and is now selling such products to such 
dealers, generally at its dealers' list prices, less whatever discounts 
may haye been or may be applicable under the 1938 or' the 1939 Plan. 

PAR. 12. That the Lucas methods of selling and distributing its 
paint products, so far ns concerns the establishment of zones, the . 
publishing of its own dealers' list prices for each zone, the collec­
tion of freight charges and the applicability of the 1938 and 1939 
Plans to such dealers' list prices, have been and are substan­
tially the same as those of Sherwin-,Villiams, with the following 
exce.ptions: 

1. The territorial United States has been divided into four instead 
of six zones; 

2. Lucas allows freight to destination. The paint products are 
shipped f. o. b. the warehouse, but the customer is permitted to de­
duct freight from the net amount of the invoice; and 

3. Under a variation of. the 1938 Plan applicable to Lucas, custo­
mers purchasing in carloads nnd truckloads of 20,000 pounds or more 
direct from the factory were n1lowed a 12 percent rather than a 14 
percent discount from dealers' list prices. 

That it has been and is the general policy and practice of ;Lucas to 
sell its trade sale line paint products to its dealers and Lucas has 
sold nnd is now selling such products to such dealers, generally at 
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its dealers' list prices, less whatever discounts may have been or may 
be applicable under the 1938 or the 1939 Plan. 

PAR. 13. The Sherwin-Williams Co. and each of the manu­
facturers, in the course and conduct of their business in conunerce~ 
has, since June 19, 1936, discriminated in the prices at whieh it has 
sold and is now discriminating in the prices at which it is selling 
its products of like grade and quali"ty between different purchasers 
of such products by giving and allowing to some of said purchasers, 
either directly or indirectly, rebates or discounts from its dealers' 
list prices which have not been given and allowed to others of its 
purchasers. That the manufactut·et·s and The Sherwin-,Villiams Co. 
have effectuated the discriminations in price referred to herein in a 
variety of ways, some of said ways being more specifically hereinafter 
described. 

r .AR. 14. That, for the purpose of granting and allowing the 
quantity discounts under their respective 1938 Plans, the manu­
facturers, particularly Sherwin-,Villiams and Lowe Brothers, have 
permitted the main office of some chain lumberyard buyers to pool the 
orders of the unit stores thereof and have granted and allowed to 
such chain lumberyard buyers the quantity discounts applicable to 
the gallonage represented by the pooled orders. For example,' if the 
pooled order has totaled over 8! gallons, each unit store through its 
main office has received a flat 10-percent off dealers' list prices on its 
purch:tses of paint products, even though 110 one unit store may have 
ordered a sufficient qu:~ntity to qualify for any discount. That, with 
respect to other chain lumberyard buyers, the manufacturers, 
particularly Sherwin-"\Villiams, have p;mnted and allowed a, flat 10 
p<>rcent discount off dealers list prices, irrespective of the size of the 
order and irrespective of whether the order represented the pooled 
requirements of all the unit stores of the chain lumberyard or the 
individual requirements of only one of the unit stores then•of. T!Hit, 
in E.'ith('r case, the manufacturer p;runting and nllowinp; the poolinp; 
prh·il('ge or the flat 10 p('rc<>nt discount dill not customarily make 
shipment of the full order to the main office of the chain lumber yard, 
but shipp<>d the paint products so 01·dered to the various unit stores 
thereof. That the chain lumber yarll:'i receiving the flat 10 percent 
discount from dealers' list prices from one of said manufucturers 
were, in certain cases, in competition with other chain lumberyards 
which purchased either from the same or from another of said manu­
fucturers, the latter chain lumberyards not receiving the flat 10 per­
cent di~otmt herein mentioned. That, in some cases, independent 
dealers who purchased trade s:~le line paint protlucts from one of the 
manufacturers and who did not receive either the pooling privilege 
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or any flat discount, were in competition with the unit stores of chain 
lumberyards, which received the pooling privilege or the flat 10 per­
cent discount, in some cases, from the same manufacturer and, in 
other cases, from another of said manufacturers. 

PAB. 15. That, for the purpose of granting and allowing the quan­
tity discounts under its 1938 Plan, Sherwin-"\Villiams adopted the 
practice of accumulating the orders of some of its uistributors and 
uealers, either for a specified period, usually a week, or for a time 
sufficiently long to euable the particular distributor or dealfi'r to earn 
the maximum quantity discount for orders of less than carload quan­
tities, and has granted and allowed to such distributors and dealers 
the quantity discounts applicable to the gallonage represented by 
the orders so accumulated. For example, Sherwin-"\Villiams totaled 
the gallonage of all orders received in a period of 1 week from any 
one of its distributors or dealers in the trading area, known as "Metro­
politan New York" and granted and allowed to ~ach such distributor 
and dealer on each order the quantity discount that would have been 
applicable, had such gullouage been conred by one order for ship­
ment at one time. This practice usually resulted in the favored dis­
tributors and dealers receiving a flat 10 percent off dealers' list prices, 
irrespectiYe of the size of the individual orders. That, in the cases 
l~Prein mentioned, Sherwin-Williams nevertheless customarily shipped 
or delivered to its thus fnvorell distributors and dealers as often as 
it received orders from them and irrespective of the size of the in­
dividual ord<'r. That, dnring the perioJ that the 1938 Plan was 
operative, neither Lowl.' Drothers nor Lucas accumulated the orders 
of their distributot·s and deniers located in Metropolitan New York 
or in other trading areas with respect to which Sherwin-"\Villiams 
adopted this practice. 

PAn. Hi. That Lowe Drothers grantfi>d and allowed to some of its 
dealers, during the period that its 1938 Plan wns in effect, so-ealh•d 
"carload discounts" on purchases by such dealers of relatively small 
per order quantities of its trade sale line paint proJucts. For ex­
ample, Lowe llrothers maintains a warehouse in the buiiJing at 
20G3 East Fifty-fifth Street, Clenland, Ohio, owned by The Cleve­
land Builders Supply Co. (hereinafter referred to as "Cleveland 
Buil1lers"), a corporation organized and existing under the laws of 
the State of Ohio and engaged'in the sale and distribution of paint 
products. Cleveland BuilJers cm;tomarily withdraws its paint re­
quirements daily from said warehouse, but occasionally orders paint 
products for shipment direct from the Lowe Brothers factory in 
Dayton, Ohio. Snc·h daily withdrawals or such factory orders rart-ly, 
if ever, total 84 gallons and oftentimes do not total 24 gallons. Lowe 
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Brothers nevertheless granted and allowed to said Cleveland Buifders 
a flat 12 percent "carload discount" on all the latter company's pur­
chases of trade sale line paiilt products. That Cleveland Builders 
is in competition in Cleveland and environs with other customers of 
Lowe Brothers and with the customers of Sherwin-Williams and Lucas 
and with the customers of the competitors of The Sherwin-Williams 
Co. in the sale and distribution of paint products. 

PAR. 17. 

Introductory Allegat-ion.~ 

That, in addition to the per order quantity discounts applicable 
under their respective 1938 plans and generally available to all pur­
chasers from them and the volume discounts and carload or truckload 
quantity discount applicable under their respective 1939 plans and 
genernlly nYailable to all purchasers from them, the manufacturers 
have granted and allowed and are now granting and allowing to some 
of their customers, and not to others, certain functional discounts. 
It. is the established policy and prn.ctice of the manufacturers to grant 
and allow functional discounts only to jobbers or distributors and to 
such d<.'alers that perform the functions of the jobber or distributor, 
and only in the latter cases, to the extent that such dealers perform 
such functions. It is not the policy or general practice of the manu­
facturers to grant or allow functional discounts on paint products 
which are resold by distributors or dealers (1) directly to regular 
or occasional consumHs or (2) indirectly through retail branches, 
owned or controlled by the distribut?rs or dealers, to regular or occa­
sional consumers. 

That Slwrwin-Williams does not have any customers who operate 
exclusively as distributors, but does grant functional discounts to 
some of its dl:'alers who perform the functions of a distributor; that 
such discounts vary ·from 5 to 12Y2 percent, although they custom­
&rily nmount to 7Y:! and 10 percent. That Sherwin-Williams, as a 
rule, requir<'s its dealers acting as distributors to submit statements 
at the end of each month showing the total sales at dealers' list prices 
made to oth('r dealers during the prrce1ling month. From such total 
sales, Sherwin-Williams deducts the discounts that have been received 
by the reporting dealt>r with rrspert tQ the purchasf's which have hren 
so resold. 'fhfl applicable percentable functional discount is thrn 
applie~ to the net amount thus obtainrd to ascertain the sum due 
the reporting di:>aler as a functional discount for that month. 

Lowe Brothers and Lucas allow a maximum functional discount 
of 15 percent to their' distributors. In the case of dealers performing 
the functions o·f a distributor, the funetionnl discount, as a rule, 
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bears the same ratio to 15 as the percentag-e of the dealer's distributor 
business bears to his entire business. In either case, the functional 
discount is granted and allowed on the face of the invoice. In the 
case of Lowe Brothers, however, the functional discount i~ based 
upon the gross dollar value of the dealer's purchases at dealers' list 
prices and prior to the deduction of quantity or volume discounts, 
whereas in the case of Lucas, the functional discount is based upon 
the net amount of the dealer's purchases at uealers' list prices, after 
the deduction of the quantity .or volume discounts. 

A 

That Lowe Brothers and Lucas, during the period that their respec­
tive 1938 Plans were in effect, permitted a distributor-dealer to com­
bine in one order his purchases for resale to other dealers (on which 
he was paid a functional as aforesaid) and his purchases for resale 
at retail and granted and allowed. to such distributor-dealer the quan­
tity discount applicable to the combined gallonage. This practice 
enabled distributor-uea1ers to procure the traue sale line paint prod­
ucts they resold at retail at a lesser price than was paid for similar 
products by 100 percent dealers and subuealers of Lucas and Lowe 
Brothers. who were in competition with the distrilmtor-U.ealers in the 
sale of such paint products at retail. 

B 

That the mamtfncturers have granted. unu allowed and are now 
-granting and allowing, in addition to quantity or volume discounts, 
functional discounts to some of their dealt•rs, and not to others, on 
consumer Lusint>ss. Typical example~ of this practice are the 
fol1owing: 

(1) Lowe Brothers has granted and allowed and now gmnts and 
allows to Cleveland Builders, in audition to the so-called "carload 
discount" of 12 percent d.cscribetl in paragraph 1G hereof, n functional 
discount of 15 pereent on t>O percent of its purchases of trade sale 
line paint prouucts ft·om Lowe Brothers or 7% percent on 100 percent 
of its purchases. That Cleveland Builders sells substantially all of the 
p~int products it pm·chasPs from Lowe Brothers at retail to regular 
and occasional consumers of paint unu do<'s not sell nny portion thereof • 
to other dealers. That Cleveland Builders, in the sale of paint products 
nt retail to rPgular and occasional consumers thereof, is engaged in 
competition in Cleveland aud environs with uealcrs who purchase, 
uirectly or indirectly, either from Lowe Brothers or from one of the 
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other manufacturers or from a seller, and who do not receive any 
:functional discount. 

(2) Lucas has granted and allowed and now grants and allows to 
Landis Spanos, an individual trading in Pittsburgh under the firm 
name and style of "Spanos Paint Store" (hereinafter referred to as 
"Spanos"), in addition to quantity or volume discounts, o. functional 
discount of 15 percent on 60 percent of his trade sale line purchases 
or 9 percent on 100 percent of such purchases. That Spanos sells 
substantially all of the paint products he purchases from Lucas at 
retail to regular af\d occasional consumers of paint and does not sell 
any portion thereof to other dealers. That Spanos, in the sale of 
paint products at rPtail to rPgular and occasional consumers thereof, 
is engaged in competition in Pittsburgh and environs with dealers 
who purchase trade sale line paint products, directly or indirectly, 
either from Lucas or from one of the other manufacturers or from a 
seller and who do not recei,·e any functional discount. That a sub­
stantial portion of the trade .sale line paint products sold by Spanos 
at retail to regular and occasional consumers of paint are sold at 
dealers' list prices, the price that retailers in competition with said 
Spanos pay or would have to pay for said paint products. 

(3) Lucas has granted and allowed and now grants and allows to 
B. Frank Shinn Paint Co., a corporation Pngaged in the retail distri­
bution of paint and other products in the city of Wilmington, Del. 
(hereinafter referred to as "Shinn Co."), in addition to quantity or 
volume discounts, a functional discount of 15 percent on 100 percent 
of its trade sale line purchases. That Shinn Co. sells substantially all 
of the paint products it purchases from Lucas to regular and occasional 
consumers of paint and does not ~Pll any portion thereof to other 
dealers. That the Shinn Co., in the sale of paint pro<lncts nt retail to 
n•gular and occasional consumers thereof, is engaged in competition in 
'Vilmington, Del., and environs with dralers who purchase trade sale 
line paint products, directly or indirectly, either from Lucas or from 
one of the other manufacturers or from a seller, and who do not 
receive any functional discount. 

0 

That the manufacturers ]un·e grant<'d and allowed and are now 
• granting and allowing, in ad11ition to quantity or volume discounts, 

functional discounts to some of their distributor-deniers who resell to 
other dealers at lPss than dealer list prices, irrespective of the size of 
the orders of said snbdealers. A typical example of this situation is 
the fo1lowing: 
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Lowe Brothers has granted and allowed, and now grants and allows 
to 'Vaite Hardware Co., a corporation engaged in the wholesale and 
1·etail distribution of hardware, paint, and other products in the city 
of 'Vo!'cester, Mass. ·(hereinafter referred to as "Waite"), in addition 
to quantity or volume discounts, a ftmctional discount of 15 percent 
on 86% percent of its purchases of trade sale line paint products from 
Lowe Brothers or 13 percent on 100 percent of said purchases. That 
'Vaite has knowingly received and now knowingly receives the benefit 
of said functional discount. That Waite resells such Lowe Brothers 
paint products in the city of 'Vorcester, l\Iass., and environs, to dealers 
there engaged in the retail distribution of paint products, at a flat 
4 percent discount off dealers' list prices, irrespective of the size of the 
individual orders r<:>ceived by Waite from said dealers. That· the 
dealers to whom Waite resells are competitively engaged in the sale 
of paint products at retail in 'Vorcester, Mass., and environs with 
'Vaite and other dealers who purchase trade sale line paint products, 
directly or indirectly, either from Lowe Brothers or from one of the 
other manufacturers and who PliY dealers list prices for the paint 
products so purehased, without the benefit of said flat 4 percent dis­
count, irrespective of the size of the order. 

D 

That the manufacturers have granted and allowed and are now 
granting and allowing, in addition to the quantity or volume discounts, 
functional discounts to some of their distributors who resell at less 
than dealers' list prices, irrespective of the size of the order, (1) to 
dealers in which the distributor has a substantial financial interest, 
and (2) to dealers which own all or substantially all of the issued and 
ontstnnding stock of the distributor. Typical examples of this method 
of effecting price disC'riminations are the following: 

(1) Roy Ilarpester is an individual residing in Newark, Ohio, and 
has b<'en engaged in the retail hudware business for over 17 years; 
Hoy Harpl.'ster at the presl.'nt time owns the following financial inter· 
N;ts in the following partnerships, each of which is engagl'd in the 
retail hardware business, in the following dties: 

Extent of Interest N11me o! p11rtn••rshlp Location 

H ····--·--- .............. nnriJ"S(Pr & Dnu~ht•rty •.•. ············-·-··--·-- NeWRrk, Ohio. 
~---------·-·········· ---· lhU"Jl<'St<'r& Zollin~cr ...••••.••.••••.•••.••.••..•. Thornville, Ol1!o. 
~---·---····-- ..•.•.•••. l-Iorp<'~tor& P11ulson .. • .•...•.. ...••.•.... Mt. Vernon, Ohio. 
Y-1----·--------····-····----· Unr)X'stPr& Daugh~rty .••.•.•.•...•••••.•.•..••. Rush\"ille, Ohio. 

and, in addition thereto, said Ilarpester and one Helser together own 
over one half of the issued and outstanding equity stock of the Martin 

15:!8713-43-vol. 30-6 
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Winter Hardware Co. of Lancaster, Ohio, a corporation likewise 
engaged in the retail hardware business (said partnerships and said 
corporation being hereinafter collectively referred to as the "Harpester 
stores"). 

Early in 1938 Roy Harpester, in his individual capacity, leased a 
small, two-story warehouse in the city of Newark, Ohio, and shortly 
thereafter said Harpester as an individual and trading under the firm 
name and style of "Union Hardware Co." (said Roy Harpester as an 
individual and trading under the firm name and style of "Union Hard­
ware Co." being hereinafter sometimes referred to as "Union Hard­
ware") began to purchase hardware supplies and paint products direct 
from the manufacturers thereof at jobbers prices, all of said products 
being purchased for resale to the Harpester stores or for resale to other 
retail hardware dealers. Roy Harpester is in charge of an~ has con­
trol over the purchases and sales of Union Hardware and the pur-
chases and sales of the various Ilarpester stores. · 

Early in 1938, Lucas agreed to sell its paint products to Union Hard­
ware at jobbers prices. The Lucas price to Union Hardware for trade 
sale items from such date, until or on about September 1, 1939, was the 
dealers' list, less the per order quantity discounts applicable to the 
varying quantities purchased., less a functional discount of 15 percent. 
From on or about September 1, 1939, to the present time, the price has 
been dealers' list, less the various discounts applicable under the 1939 
Plan, less a functional discount of 15 percent. That Union HarJware 
has knowingly received and now knowingly receiv('s the bt>ndit of this 
15 percent functional discount. That Lucas salesmen solicit both the 
IIarpcster stores and the independent retail hardware dealers to whom 
Union Hardware sells, referring all orders to Union Hardware. That 
only a small portion of the space contained in the Union Hardware 
warehouse is devoted to the storing of the paint products procured 
from Lucas by Union Hardware. 

Union Hardware sold and now sells Lucas trade sale line paint prod­
ucts to the Ilarpcster stores and to indt>pcndent r('fail stan's at n flat 
10 percent ofT dealers' list pricPs, irn'spccfive of the size of the indi· 
vidual orders rcct>ived from said stores. That the bulk of the indi­
vidual orders received by Union Hardware from the herein mentioned 
stores are for quantiti('s of less than 24 gallons. All of said stores nre 
in competition with dealers who purchase such paint pro<luds, custo­
marily in quantitit>s of less than 2·i gallons pt>r ordt>r, at dealers' list 
prices without the benefit of the flat 10 pt>rc<'nt discount, irrespt>ctive of 
the size of the onler, eith('r directly or indirt>ctly, from one or more 
of the manufacturers. 
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(2) Harry Lampert is an individual residing in Lowell, Mass., and 
has been engaged in the retail hard ware business for over 12 years; 
Harry Lampert at the present time owns the following financial inter­
ests in, and is an officer and director of, the following corpora.tions, 
each of which is· engaged in' the retail distribution of hardware, paint, 
and other products, in the following cities: 

Extent of Interest Name of corporation Location 

100% .•••••••••••.•.• Ml~dlesex Supply Co ......................... 104 Middlesex St., Lowell, Mass. 
100%---------------- Simmons Eluctric Supply Co., Inc ............ 112 Middlesex St., Lowel!1 Mass.; 

634 Merrimac St., Loweu, Mass, 

(said corporations being hereinafter collectively referred to as the 
"Lampert Owned Stores"); Harry Lampert at the present time owns 
the following financial interests in, and is an officer and director of 
the following corporations, each of which is engaged in the retail 
distribution of hardware paint and other products, in the following 
cities: 

Extent of interest Name of corporation 

~ •------------------ IIaverill Hardware & Plumbing Supply Co ... 

~ ·-----------------­
~ ·-----------------­l-3'-----------------­
~--- ---------------­
~- ------------------
!4-- -----------------

Nashua Hardware & Plumbing Supply Co ... . 
Ban~:or Plumbing & Supply Co .............. . 
Gloucester Hnrdware & Plum bin!!: Supply Co_ 
J.ewiston llnrdwnre and Plumbing Supply Co 
Waten·llle llurdware and l'lumbing Supply 

Co. 
Wohurn liard ware and Plumbing Supl>ly Co. 

Location 

Ilaverill, Mass.; Portsmouth, 
N.ll.;' Dover, N. II.• 

Main Street, Nashua, N. II. 
Broad Street, Bangor, Maine. 
Main Street, Gloucester, Mass. 
71 Lisbon St., Lewiston, Maine. 
Main Htrcet, Waterville, Maine. 

Main Street, Woburn, Mass. 

1 Irving L111npert brother of Harry Lampert, Is manager of the I! averill store and is the re~istrred ownrr 
of one-third of the Issued ~nd outstunding equity stock of this corporation. Ben Gordon, brother-in-law 
or the Lamperts, is the registered owner of the remaining one-third issued and outstanding equity stock 
or this corporation. 

1 Havorillllardware & Plumbing Supply Co. trades rn this community under the name or Portsmoutll 
ll~rdware and Supply Co. 

• Haverillllardware & Plumhing Supply Co. trades in this community undrr the name of Dover liard· 
ware & Supply Co. 

•.1\hlxwcll.~aroken·ls the r()j(lstcred owner of one-third of the issued and outstanding equity stock or this 
corporation, and Myer Sarok.en is the n•gistered owner of the remaining issued and outstanding equity 
stock of this corporation. · 

1 Maxwell Suroken is the re~lstered owner of one-third of the Issued and outstanding equity stock of 
this corporation. 

• Muxwoll ~11roken Is the reglstt•red owner or one-third of the issued and outstanding equity stock or 
this corpor .. tlon, • 

(said corporations being hereinafter collectively referred to as the 
"Lampert Stores, Group A") ; Ilany Lampert at the present time 
owns the following financial interests in, anu is an officer and di­
rector of, the following corporations, each of which is engaged in 
the retail distribution of haruwure, paint, and other products, in the 
followiug cities: 

Extent of lntere.•t Name of corporation Location 

"'----------·-------- New Hampshire Hardware & Plumbing Elm Stroot, Mancbostor, N. II. 
Supply Co. H------------------- Maine IIBrdware & Plumbing Supply Co ..... Con~ress St., PortlBnd, l\laine. h-----------------·- Concord Hardware dt l'iumbing Suwly Co ... Nortll Main St., Concord, N. II. 
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Said corporations being hereinafter collectively referred to as the 
"Lampert Stores, Group B") ; Harry Lampert at the present time 
is an officer and director of, and may have substantial financial inter­
ests in, the following corporations, each of which is engaged in the 
retail distribution of hardware, paint and other products, in the fol­
lowing cities: 

Nume of CorporRtlon LocRtlon 
Essex Hardware and Plumbing Suppl~· Co __________ Lawrence, Mass., 
New England Pipe aud Suppiy Co------------------ Charlestown, N. H., 
Portsmouth Hardware Co-------------------------· Portsmouth, N. II., 
Niagara Hardware and Plumbing Supply Co _________ Niagara Falls, N. Y. 

(said corporations being hereinafter collectively referred to as the 1 

"Lampert Stores, Group C"). 
The annual gross sales of hardware, paint, and other merchandise 

of the Lampert Owned and the Lampert Stores, Groups A and B are 
in excess of $2,000,000, and the annual gross sales of saitl stores in 
paint products alone amount to approximately $200,000. 

Early in 1937, Lampert, in his individual capacity, purchnse(l cer­
tain improved real property located at 25 Middlesex Street, Lowell, 
l\Iass., and has been since such date and is now the equitable owner 
of such improved renl property; the improvrment on saitl real prop­
erty consists of a four-story warehouse, the dimensions of each fiooL' 
being approximately 300 fert Ly GO fpet. 

On or about April 2, 1937, for tl1r pmpose of ennLling the retail 
stores in which he had a financial interest to pmchase their require­
ments at wholesale prices, Harry Lampert caused Atlantic Distribut­
ing Co. (hereinafter referred to as "Atlantic") to be incorporated 
unJcr the laws of the Commonwealth of Massachusetts; Harry Lamp­
f'rt is the Trf'asurer, a director and the dominating factor in saitl 
Atlantic anti is the rrgisterl'd owner of one-third of the issnetl an<l 
outstanding equity stock then•of; Harry Lampert is in charge of and 
has control owr Loth the purchnses lllltl sales of Atlantic an<l the 
purchases unJ fudes of the Lampt•rt Own('(l and the Lnmpt•rt Stores, 
Group A; Max Saroken, a nephew of said Harry Lnmpert, is the 
I)residmt of Atlantic and is the r('gistered owner of one-thir<l of the 
issued and outstanuing £•quity stock of sai1l corporation; Irving 
Lampert a brother of Harry Lampert, is a ·clerk for Atlantic and i:'> 
the rf'gistere1l owner of one-third of the issu£'d and outstanding equity 
stock of snid corporation; Harry Lampert rents the improved real 
property aforementionN1, of which he is the E>quitable owner, to At­
lantic at a nominal rE>ntnl; that shortly nftE>r the organization of 
Atlantic, Atlantic began to pnrehase hardware supplirs nnd paint 
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products directly from the manufacturers thereof at jobbers prices, 
practically all of said products being purchased for sale through the 
Lampert Owned Stores or the Lampert Stores, Groups A, B, and C. 

On or about the time of the formation of Atlantic, Lucas agreed to 
sell Atlantic its paint products at jobbers prices. The Lucas price 
to Atlantic for trade sale items from such date, until on or about 
September 1, 1939, was the dealers list, less the per order quantity 
discounts applicable to the varying quantities purchased, less a func­
tional discount of 15 percent. From on or about September 1, 1939, 
to the present time, the price has been dealers list, less the various 
discounts applicable under the 193'9 Plan, less a functional discount 
of 15 percent. That Atlantic has knowingly received, and now lmow­
ingly receives, the benefit of this 15 percent functional discount. All 
<>f the Lampert Owned Stores and all of the Lampert Stores, Group A, 
handle Lucas products, and the annual gross sales of said stores of 
Lucas products exeed $50,000; that Lucas salesmen solicit the 
Lampert Owned Stores and the Lampert Stores, Group A, and other­
wise aid in the sale and distribution of Lucas products to and by all 
<>f the stores in which Harry Lampert has a financial interest, re­
ferring all orders to Atlantic. That Lucas delivers a substantial por­
tion of the products sold through the Lampert Owned Stores and 

' the Lampert Stores, Group A, directly to said stores and grants, allows 
and pays with respect to said products so delivered a functional dis­
count of 10 percent. That Atlantic has knowingly, and now know­
ingly, receives the benefit of this 10 percent functional discount. That 
Atlantic sells to only .one or two stores in which Harry Lampert does 
not have a !iubstantial financial intett>st. That approximately three­
fourths of one floot· of the aforementioned warehouse is utilized for 
the storage of paint products. 

Atlantic sold amlnow sells Lucas trade sale line paint products to 
the Lampert Owned and the Lampert Stores, Group A, at a flat 10 
percent off de11lers list prices, irrespective of the size of the individual 
orders reeei \'ed from said stores. All of said •stores are in competi­
tion with tlt>alers who purchnse such paint products, at dealers list 
prices, without the benefit of the flat 10 percent discount, irrespective 
of the size of the order, eitht>r <lirectly or indin•ctly, from one or more 
of the manufacturers. 

(3) American IIardwue Supply Co. (hereinafter referred to as 
".American"), is a corporation organized and existing under the laws 
of the Commonwealth of Penn!iyh·ania, with its main office in Pitts­
burgh, Pa. All of the issued and outstanding stock of American is 
<>wued by approximately 190 persons, partner!oihips and corporation~ 
(hereinafter referred to as "owner stores"), engaged in the retail dis-
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tribution of ha.rdware and kindred supplies, including paint products. 
The great majority of said owner stores are located and do business 
in the States of Pennsylvania, Ohio, New York, Maryland and West 
Virginia. 

American owns and operates a large warehouse, situated at 4143. 
Terminal 'Vay, Pittsburgh, Pa. American purchases in its own name 
from numerous manufacturing 'concerns and other sources of supply 
the present and anticipated requirements of the owner stores and of 
other retail stores that buy from it. American's annual purchases of 
general hardware merchandise amount to approximately $1,200,0007 

and its purchases of paint products alone total over $70,000. 
In 1933 Lucas agreed to sell American its paint products at jobbers 

prices, and since that date American has handled Lucas paint prod­
ucts almost exclusively. The Lucas price to American for tradE'I 
sale items from or about January 3, 1938, until on or about September 
1, 1939, was the dealers list, less the per order quantity discounts 
applicable to the varying quantities purchased, leRs a functional dis­
count of 15 percent. From on or about September 1, 1939, to the pres­
ent time the price has been dealers list less the various discounts ap­
plicable under the 1939 Plan, less a functional discount of 15 percent. 
That American has knowingly received, and now knowingly receives 
the benefit of this 15 percent functional discount. That Lucas sales- ' 
men solicit the owner stores and assist said owner stores in the sale 
of Lucas paint products. That the owner stores, with reRpect to ap­
proximately 50 percent of the paint products purchased by them from 
American, pick up their own purchases at American's warehouse. 
That Lucas delivers some of the products sold through American 
directly to the owner stores and grnnts, allows and pays with respect 
to said products so delivered a functional discount of 15 percent. 
That American has knowingly, and now knowingly, recl'ivl's the bene­
fit of this 15 per cent functional discount. 

American sold, and now sells, Lucas trade l'all' lin(' paint products 
to the owner storrs at a flat 10 prrcent off dealers list prices, irre­
spective of the size of the individual orders rPct>ived from said stores. 
In addition thereto, the owner storrs receh·e at the end of each year 
a patr·onage dividPnd varying from 4 to 7 percent on the net value 
of their purchases during the prior year from American of Lucas 
paint products. That the bulk of the individual ord('rs receivPd by 
American from the herein mPntionl'd storrs is for quantities of less 
than 24 gallons. All of said ownl'r storPs are. in compPtition with 
dealers who purchase trade sale line paint products, customarily in 
quantities of less than 24 ga1lon!"l pPr or1lPr, at dealers list prices with­
cut the benefit of the flat 10 prrcent dir.;com)t, irrf'l"pecth·e of the 
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size of the order, and without the benefit of any patronage dividend, 
either directly or indirectly, from one or more of the manufacturers. 

E 

The manufacturers have granted and allowed, and now grant and 
allow, functional discounts to some of their distributors that are 
so identifieJ, from the standpoint both of financial interest and con­
trol, with the dealers to whom they allegedly resell that, within the 
contemplation of the law the distributor, in such cases, is merely an 
agency through which the dealers, identified with it, purchase; and 
the granting and allowing of the functional discount to the distributor 
is tantamount to the granting and allowing of such discount to the 
dealers to whom the paint products are allegedly resold. Typical 
examples of such distributors .are: Union Hardware, Atlantic 
Distributing and American. 

PAR. 18. The effect of the discriminations in price set forth in 
paragraphs 13 to 17, inclusive, hereof, may be substantially to lessen 
competition between The Sherwin-Williams Co., and its competitors; 
between the customs of a manufacturer in whose favor that manu­
facturer discriminates and such manufacturer's other customers; be­
tween the customers of The Sherwin-Williams Co. in whose favor 
such discriminations are made and the other customers of The 
Sherwin-Williams Co.; between the customers of The Sherwin-Wil­
liams Co. in whose favor such discriminations are made and the 
customers of the competitors of The Sherwin-,Villiams Co.; tend to 
create a monopoly in The Sherwin-Williams Co. in the line of com­
merce in which it is engaged; to injure, destroy or prevent competition 
with each of the manufacturers and with The Sherwin-,Villiams Co.; 
to injure, destroy or prevent competition with customers of each of 
the manufacturers and with customers of The Sherwin-,Villiams Co. 
who receive the benefit of such discriminations; to injure, destroy or 
prevent competition with customers of persons, partnerships and cor­
porations that have knowingly received and are now knowingly 
rrceiving the benefit of such discriminations. 

Such discriminations in price by each of the manufacturers and 
by The Sherwin-Williams Co. between different purchasers of goods 
of like grade and quality in interstate commerce in the manner and 
form aforesaid, are in violation of the provisions of subsection (a) 
of section 2 of the act described in the preamble hereof. 

REPORT, FINDINGS AS TO TilE F AOI'S, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled "An Act 
to supplement existing laws against unlawful rrstraints and monopo-
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lies, and for other purposes," approved October 15, 1914 (the Clayton 
Act), as amended by an Act of Congress (the Robinsori-Patman Act) 
approved June 19, 1936, the Federal Trade Commission, on December 
8, 1939, issued its complaint against ·the above-named respondents 
and caused such complaint to be served as required by law, charging 
that said respondents were and had been discriminating in price be­
tween different purchasers from them of commodities of like grade 
and quality in the course of interstate commerce, in violation of the 
provisions of subsection (a) of section2 of the Clayton Act, as amended 
by the Robinson-Patman Act. 

After the respondents had duly filed their answer to said complaint, 
a stipulation as to certain of the fact~ was executed on December 6, 
1940, with the approval of the Commission, by and between Chief 
Counsel for the Commission and the attorneys for the respondents. 
Subsequent thereto, on October 20, 1942, a supplemental stipulation as 
to certain of the facts was signed and executed by counsel for the 
respondents and "\V. T. Kelley, Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Qommission. It was 
agreed therein that the facts stipulated in said supplemental stipula­
tion and in the stipulation of December 6, 1940, together with the 
exhibits made a part thereof, should constitute the entire record 
herein with respect to the practices alleged in paragraphs 14 to 16, 
inclusive, and in subdivision D of paragraph 17 of the complaint 
herein and that the Commission may proceed upon said statement 
of facts to make its report stating its findings as to the facts and its 
conclusion based thereon and enter its order disposing of the pro­
ceeding. In said stipulation respondents expressly waived further 
hearing as to the facts with respect to such practices, as well as all 
other intervening procedure with respect thereto, including the filing 
of briefs and the presentation of oral argument. 

ThereafUlr, this proceeding regularly came on for final hearing 
upon said complaint, answer, and stipulations, said stipulations hav­
ing been approved, accepted, and filed, and the Commission, having 
duly considered the same and being fully advised in the premises, now 
makes these its findings as to the facts and its conclusion drawn there­
from. 

FINDtNGS AS TO TilE FACTS 

PARAGRAPH 1. The Sherwin-,Villiams Co., is a corporation, organ­
ized and existing under the laws of the State of Ohio and has its prin­
·cipal executive office and place of business at 1200 Midland Building, 
Cleveland, Ohio. 
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PAR. 2. The Lowe Brothers Co., is a corporation, organized and 
existing under the laws o£ the State of Ohio and has its principal 
executive office and place of business at 424 East Third Street, Dayton1 

Ohio. 
PAR. 3. John Lucas & Co., Inc., is a corporation, organized and 

existing under the laws of the State of Maryland and has its prin­
cipal executive office and place of business at 322 Race Street, Phila­
delphia, Pa. 

PAR. 4. Dejtnitions.-Except where the context requires another or 
different meaning, the following abbreviations and terms, for the 
purposes of these findings of fact and the order, shall be understood 
to have the following meanings: 

1. The Sherwin-Williams Co. (except where it is obviously used to 
refer only to the parent company, as in paragraphs 1 and 5 hereof) 
means the corporate entity by that name, acting by and through itself 
as an operating company and by and through its wholly owned oper­
ating subsidiaries, the The Lowe Brothers Co. and John Lucas & Co., 
Inc., and by and through its oth(!r operating subsidiaries, and in its 
capacity of controlling the policies and activities o£ itself and said 
subsidiaries. 

2. Sherwin-1Villiams means The Sherwin-Williams Co., (parent 
company only) solely in its capacity as an operating company, engaged 
in the manufacture, sale and distribution of paint products. 

3. I~owe Brothers means (except as u5ed in paragraph 2 hereof) 
The Lowe Brothers Co. and The Sherwin-,Villiams Co., solely by 
and through its wholly-owned operating subsidiary, The Lowe 
Brothers Co. 

4. Lucas means (except as used in pn rngraph 3 hereof) John Lucas 
& Co., Inc., as an operating company or by and through its wholly­
owned operating subsidiary 1V. 1V. Lawrence & Co., and The Sher­
win-Williams Co., solely by and through its wholly-owned operating 
subsidiaries, John L. Lucas & Co., Inc., and W. W. Lawrence & Co . 

.5. Manufacturers meansi Sherwin-Williams, Lowe Brothers and 
Lucas. 

6. Seller means a person, partnership or corporation (other than 
the manufacturers or The Sherwin-1Villiams Co., or one of its other 
subsidiaries) engaged in the manufacture, sale, and distribution of 
paint products. 

7. Painters and Paint Contractors means a person, partnership, 
or corporation, engaged in the business of utilizing and applying paint 
products, ( 1) that customarily includes the paint products to be used 
on a painting. job in estimates made to procure such job or, in the 
alternatiYe, that makes arrangements with the person with whom 
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the contract to do the paint job has been made to furnish the paint 
to be used on the job at a stipulated price, and (2) that customarily 
purchases paint in quantities of four gallons or more. 

8. Maintenance Account means hotels, apartment houses, real estate 
corporations, insurance companies, commercial stores, industrial con­
cerns, etc., that buy paint fairly frequently and customarily in quan­
tities of four gallons or more. 

9. Regular Consumer means painters, paint contractors and mainte­
nance accounts. 

10. Occasional Consumer means a person, partnership, or corpora­
tion that buys paint products infrequently and customarily in very 
small quantities, rarely as much as four gallons. 

11. Dealer means a person, partnership, or corporation that oper­
ates a retail establishment or store and is regularly engaged during 
customary business hours in the sale of merchandise, -including paint 
products, to occasional andjor regular consumers. 

12. Line Yard Lumber Co. or Chain Lumber Yard means a per­
son, partnership or corporation that operates a number of retail 
establishments or stores, the individual establishments or stores (here­
inafter referred to as "unit stores") (1) being customarily located in 
different communities, towns, or cities, some of said communities, 
towns, and cities, oftentimes being in different States from others of 
said communities, towns, and cities, and (2) being regularly engaged 
in the sale of lumber and other merchandise, including paint prod-
ucts, to occasional and/or regular consumers. . 

13. Jobber or Distributor means a person, partnership, or corpora-­
tion engaged in the business of buying and receiving paint products 
from the manufacturers or sellers thereof and of selling and shipping 
paint products to and in servicing, billing and carrying dealer cus­
tomers. 

14. Specification Paint means paint manufactured according to n. 
special formula prepared to meet the sprcial requirements or demands 
of a large consumer, customarily n. governmental body, a railroad, or 
a ]urge industrial concern. 

15. Trade Sale Line or Trade Sale Item means standard products 
of the manufacturers or of other sellers, sold under trade-mark bear­
ing the name of the manufacturer or seller, including, among other 
products, exterior and interior house paint, roof, barn, and metRl 
paint, varnishes and lacquHs. 

16. Companion Line m<'ans Rtandard products of the manufacturers 
of or other sellers which are less expensive than the trade sale line 
products and not always sold under trade-mark bearing the name of 
the manufacturer or seller. 
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17. Allied Line means miscellaneous products such as dry colors, 
bronzes, linseed oil, turpentine, alcohol, lead, and insecticide materials. 

18. Paint Products means trade, sale line, companion line (in the 
case of those companies that manufacture such a line) and allied line 
only. 

PAR. 5. The Sherwin-,Villiams Co. (herein sometimes referred to 
as the "parent company") owns 100 percent of the issued and out­
!'tanding equity stock of the following corporations (herein sometimes 
referred to as "first degree subsidiaries") : 

The Lowe Brothers Co.; John Lucas & Co., Inc.; Acme 'Vhite Lead 
and Color Works, of Hamtramck, Mich.; Detroit White Lead 
\Vorks, of Hamtramck, Mich.; Martin Senour Co., of Chicago, Ill.; 
and The Sherwin-Williams Co. of California, each of which is engaged 
in the manufacture, sale, and distribution in commerce of trade sale 
llnd allied line paint products. 

John Lucas & Co., Inc., own 100 percent of the issued and outstand­
ing equity ,stock· of the following . corporation (herein sometimes 
referred to as a "second degree subsidiary") : . 

'\V. W. Lawrence & Co., of Pittsburgh, Pa., which is engaged in the 
manufacture, sale and distribution in commerce of trade sale and 
nllied line paint products. 

Acme White Lead and Color 'Vorks owns 100 percent of the issued 
and outstanding equity 'stock and controls the policies and activities 
of the following corporations (herein sometimes referred to as "second 
degree subsidiaries'') : 

The Peninsular Paint and Varnish Co., of Hamtramck, Mich.; and 
The Lincoln Paint and Color Co., of Lincoln, Nebr., each of which is 
engaged in the manufacture, sale and distribution in commerce of 
trade sale and allied line paint products. 

Each of the aforesaid first and second degree subsidiary corpora­
tions, with the exceptions of Peninsular Paint and Varnish Co. and 
Lincoln Paint and Color Co., which are operated as departments or 
divisions of Acme White Lead and Color 'Yorks, manufactures and 
operates generally as a sepamte and di:;tinct operating company with 
a management and personnel, which is not the same as the manage· 
ment and personnel, either of the parent company or of any of the 
other subsidial'ics. Each of said subsidiaries, however, has certain 
officers and directors who are also either officers or directors, or both, 
either of the parent company or of one or more of the other subsid­
iaries or of both the parent company and of one or more of the other 
subsidiaries. 

PAR. 6. For ma.ny years prior to and since June 19, 1936, Sherwin­
'Williams has been and now is engaged in the business of manu fac-
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turing, selling, and distributing (1) basic raw materials used in the 
production of paint, varnishes, and lacquers, ( 2) specification paint, 
and (3) paint products. In the course and conduct of its business 
Sherwin-Williams ha·s been and now is manufacturing said paint 
"products principally at its factories which are located in Cleveland, 
Ohio; Chicago, Ill.; Newark, N.J.; and Oakland, Calif. Sherwin­
'Villiams maintains and operates approximately forty warehouses sit­
uated in as many cities in over 2() States of the United States. Sher­
win-Williams, for convenience in selling and delinring its merchan­
dise, maintains and operates district offices or sales dirision offices in 
over one-half of the cities in which its warehouses are located, and, 
in addition, maintains and operates a sales office in 'Vashington, 
D. C., where it has no warehouse. Sherwin-,Villiams employs several 
hundred salesmen who call regularly on all classes of customers. The 
annual net sales of Sherwin-Williams in the United States of trade 
sale line paint products alone total in excess of $16,000,000. Such 
products are sold and distributed through (1) over 6,300 authorized 
dealers, a numbE.'r of whom act as distributors with respect to a por­
tion of such paint products purchased by them, (2) OYer 80 chain 
lumber yards, (3) approximately 120 wholly owned retail stores, and 
( 4) other miscellaneous mediums. 

PAR. 7. For many years prior to and since June 19, 1936, Lowe 
Brothers has been and now is engagell in Hie business of manufac­
turing, selling and distributing specification paint and paint prod­
ucts. In the course and conduct of its business, Lowe Brothers has 
been and now is manuhctnring paint products at its factory which is 
located at Dayton, Ohio; Lowe 13rothers maintains and operates 17 
warehouses located in the following cities: Dayton, Ohio; Chicago, 
Ill.; Kansas City, l\Io.; Atlanta, Ga.; Boston, l\Iass.; Jt-rsey City, 
N. J.; Cleveland and Cincinnati, Ohio; Omaha, Nebr.; Minneapolis, 
l\Iinn.; Indianapolis, Ind.; l\IE'm phis, Tenn.; J a<'ksom·ille, Fla.; Fort 
'Vorth, San Antonio and Houston, Tex.; and New Orleans, La. Lowe 
Ilrothers, for convrnience in selling and delivering its merchandise, 
maintains and operaU>s district oflicrs in the first six of the herein 
named cities in which its warehouses are located. Lowe Brothers 
employs a substantial number of salesmen, who call regularly on all 
classes of customers. The annual nE>t sales of Lowe llrothE>rs in the 
United States of tra.de sale line paint products alone total over 
$4,000,000. Such products are sold and distribu!ed through (1) over 
1,500 authorized dealers, (2) approximatE'ly 70 distribut{)rs, and (8) 
approximatE'ly 100 chain lumbE.'r yards, (4) 11 wholly owned retail 
stores, and (5) other miscellaneous mediums. 
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PAR. 8. For many years prior to and since June 19, 193()., Lucas 
has been alld now is engaged in the business of manufacturing, sell­
ing and distributing specification paint and paint products. In the 
course ~nd conduct of its business, Lucas has been and now is manu­
facturing said paint products at its principal manufncturing plant 
which is located in Gibbsboro, New Jersey. Lucas maintains and 
operates se\·en warehouses located in Philadelphia, Pa.; Boston, 
Mass.; New York City; Chicago, Ill.; Albany, N. Y.; Pittsburgh, Pa.; 
and Richmond, Va. Lucas, for convenience in selling and delivering 
its merchandise, maintains and operates sales offices in the first four 
of the herein named cities in which its warehouses are located. Lucas 
employs a substantial number of salesmen who call regularly on all 
classes of customers. The annual net sales .of Lucas in the United 
States of trade sale line paint products alone total approximately 
$2,000,000. Such products are sold and distributed through (1) 
approximately 1,500 authorized dealers, (2) approximately 100 dis­
tributors, (3) 3 chain lumber yards, (4) 10 wholly owned retail 
stores, and ( 5) other miscellaneous mediums. 

PAR. 9. Each trade sale line paint product manufactured by Sher­
win-1Villiams conforms as nearly as possible to the standard which 
has been determined upon by Sherwin-Williams for that particular 
product. As to any particular traue sale line paint product of Sher­
win-Williams, the entire output of such product is manufactured 
according to the same formulae, the processes of manufacture and 
the finished products arc substantially identical and the entire output 
thereof is of like grade and quality. Sherwin-Williams manufactures 
numerous paint products of different formulae for different con­
sumption, such as, for example, exterior house paint, interior house 
paint, enamelst varnishes, etc., each of which is a different product 
and a differeut composition. 

Each trade sale line paint product manfnctured by Lowe Brothers 
conforms as nearly as possible to the standard which has been de­
termined upon for that particular product. As to any particular 
trade sale liue paint prouuct of Lowe Brothers, the entire output of 
such product is ll11\llUfactured accoruing to the same formulae, the 
processes of manufacture and the finished products are substantially 
identical and the entire output thereof is of like grade and quality. 
Lowe Brothers manufactures numerous paint products of different 
formulae for different consumption, such as, for example, exterior 
house paint, interior house paint, enamels, varnishes, etc., each of 
which is a different prouuct and a different composition. 

Each traue sale line paint product manufactured by Lucas con­
forms as nearly as possible to the standard which has been determined 
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upon for that particular product. As to any particular trade sale 
line paint product of Lucas, the entire output of such product is 
manufactured according to the same formulae, the processes of man· 
ufacture and the finished products are substantially identical and the 
entire output thereof is of like grade and quality. Lucas manufac­
tures numerous paint products of different formulae for different 
consumption, such as, for example, exterior liotise paint, interior: 
house paint, enamels, varnish£>s, etc., each of which is a different 
product and a different composition. 

Each of the manufacturers manufactures and sells trade sale line 
paint products designed for like or similar purpo:;es. The trade sale 
line products of each of the manufacturers are competitiYe with the 
comparable trade sale li.ne products of each of the other manufactur­
ers and a dealer selling the trade sale line products of one of the 
manufacturers in a given trading area often is in competition with a. 
dealer selling the trade sale line products of anothE-r of said 
manufacturers .. 

PAn. 10. In the· course and conduct of their respective businesses 
as aforesaid, the manufacturers transport or cause to be transported 
some of their paint products, when manufactured, from their respective 
factories aforesaid to their respective warehouses which are located as 
hereinbefore set forth, in various States of the United States, and 
oftentimes in States other than the States in which their respective 
factories are located and in which such shipments originated, and 
transport or cause to be transported their paint products from their 
respective factories aforesaid or from their respective warehouses 
aforesaid to the purchasers thereof located in the several States of the 
United States and in the District of Columbia, other than the States in 
which their respective factories are located, and there is and has been, 
at all times herein mentioned, a continuous current of trade and com· 
merce in said paint products between the re~:;pective factories, ware­
houses and distributing points of said manufactur£>rs and purchasers 
from each of them located in many and, as to Sherwin-Williams, in 
all of the StatE-s of the United State's and the Di~trict of Columbia. 

Sherwin-Williams advertises its paint products nationally; Lowe 
Brothers and Lucas advertise their prouucts in a more limited mannE-r. 
As a result of said adrHtising, Sherwin-Williams has created a public 
demand for its products throughout all of the States of the United 
States and in the District of Columbia, and ench of the other manu­
facturers has created a public demand for its products in several of the 
States of the United States and, in some instances, in the District of 
Columbia. 
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The manufacturers sell and distribute their respective paint products 
for use, consumption, or resale within the United States and in the 
District of Columbia, in the same States and places as and in competi­
tion with various other sellers of paint products. Many of said com­
peting sellers distribute their products nationally or in a number of 
the States of the United States, as do the manufacturers, while many 
of said competing sellers di1.1:ribute their paint products to customers 
located almost exclusively within the trading area or areas embraced 
within or adjacent to the trading areas in which their factories are 
locnted. 

The Sherwin-,Villiams customers who sell at retail are occasionally 
competitively engaged with each other locally, are oftentimes com­
petitively engaged locally with the customers of Lowe Brothers and/or 
of Lucas and/or one or more of the other subsidiaries of The Sherwin-
1Villiams Co., who sell at retail and are almost uniformly competitively 
engaged locally with the retailer cu,tomers of the competitors of The 
Sherwiu-,Villiams Co., in the resale of said products, said resales taking 
place in every State of the United States and in the District of Colum­
bia. A similar situation exists as to the retailer customers of Lowe 
Brothers and as to the retailer customers of Lucas. 

PAR. 11. Sherwin-1Villiams, for the purpose of selling and dis­
tributing its paint products, has divided the territorial United States 
into six zones. For each zone, Sherwin-1Villiams has published the 
prices that have been applicable from tim0 to time, on sales of its paint 
products to dealers in that zone (hereinafter referred to as "dealers 
list prices" and. whenever this term is used. with respect to Sherwin­
Williams, it shall be understood to refer to that one of the six different 
dealers' list prices issued by Sherwin-,Villiams that shall be in eff'ect at 
the time and that shall be applicable to the particular situation or 
situations under consideration), the differentials in prices between the 
zones being sufficient, as a rule to compensate Sherwin-,Villiams for 
the differences in the average cost of freight between its factories and 
its warehouses in the various zones. Sherwin-1Villiams, as a rule, ships 
its paint products to its customers f. o. b. the warehouse nearest the 
customer. In all cases where the customer buys a carload or truckload 
of 20,000 pounds or more and receives shipment direct from the factory, 
freight is allowed. 

The dealers' list prices herein mentioned, so far as applicable to trade 
sale items, since June 19, 1936, have been subject to various discounts, 
d('pending either upon the total volume of Sherwin-Williams paint 
products, or certain of them, purchased by one customer during a 
!"pecified period or upon the single order quantities purchased by, and 
shipped to, one customer. Under the "per order" discount plans, a 
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customer was not deprived of whatever discount he was entitled to 
receive upon his single order purchase, although Sherwin-,Villiams, 
because of circumstances beyond the control of the customer, had to 
fill his single order by two or more shipments. 1 

On or about January 3, 1938, Sherwin-Williams, and. shortly there­
after, Lowe Brothers and I .. ucas commenced to operate under a discount 
plan (hereinafter referred to as the "1938 Plan") which was operative 
from that date until on or about September 1, 1939. The 1938 Plan, 
briefly described, was as follows: 

To any customer who purchased in one order for shipment at one 
time less than 24 gallons 1 or trade sale line paint products, no discount 
was granted from the dealers list prices (except a 2 percent discount 
for cash within 10 days from date of invoice) ; to any customer who 
1mrchased such paint products in one order for shipment at one time 
to an a~gregate of 24 gallons or more, the following scale of discounts 
applied: 

24 to 48 gallons-G percent off dealers list on entire order of such 
items. 

48 to 84 gallons-8 percent off dealers list on entire order of such 
items. 

84 gallons and over-10 percent off dealers list on entire order of 
such items. 

Carloads and truckloads (from factory)-14 percent off dealers 
list on entire order of such items. 

The aforementioned discount was shown on the face of the cus­
tomer's invoice and the customer was billed for the net price, after the 
deduction of the per order discount. 

On or about September 1, 1939, Sherwin-Willinms, and shortly 
thHPafter, Lowe llrothers and Lucas, cease1l to operate under the 
1938 Plan herein described and commenced to opemte mlller a uiscount 
plan (hereinaft<'r refent>d to as the "HJ39 Plan"), pursuant to which 
discounts from dealers list pricPs are tlt>pentll'nt upon the annual 
volume of trade sale items purchaseu by a customer, with one excep­
tion het·Pinafter notrd. Under the 1939 Plan, as applied by Sherwin­
'Villiams, a customer purchasing less than $GOO worth of such products 
during a year recrives a 5 perePnt discount from dealers list prices. 
A customer purchasing mot·e than $GOO worth of such products dul'ing 
one year receivrs an additional 5 perct•nt discount. Such a customer 
pays 9.:> percent of dealers list prices, less 5 percent of such prices as 
so reduced. Such discounts are given on the face of the customer's 

1 Products packngl'd and prked by the pound were calculated at the rate of 1 gallon 
to everyl2 poundy, 
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inYoice. 'Whether a particular customer is entitled to receive the 5 
percent or the 5-5 percent discount is determined by ascertaining his 
purchases of trade sale items in prior years. Unless it appears that 
the customer's purchases of such products will be far in excess of $500 
a year, Sherwin-1Villiams requires an executed contract by the cus­
tomer that he will purchase from Sherwin-Williams trade sale line 
products in the amount of $500 or more during the course of the year. 
A customer purchasing in carloads or truckloads and receiving ship­
ment direct from the factory receives a further 5 percent discount. 
As to such a customer, the present base price of 95 percent of dealers 
list prices is reduced by 5 percent thereof and by a further 5 percent of 
the net figure thus obtained, to arrive at the net price which the carload 
or truckload customer pays. 

Under the 1938 Plan and during all the time it was in effect, it was 
the general policy and practice of Sherwin-Williams to sell its trade 
sale line paint products to its dealers and Sherwin-\Villiams sold such 
}H'ouucts to such dealers, generally at its dealers list prices, less what­
ever discounts may have been applicable under the 1938 Plan. It is, 
and, since September 1, 1939, has been, the general policy and prac­
tice of Sherwin-Williams to sell its trade sale line paint products to 
its dealers and Sherwin-Williatns has, since September 1, 1939, been 
selling and is now selling such products to such dealers, generally at 
its dealers list prices, less whatever discounts are applicv.ble under 
the 1939 Plan. 

PAR. 12. The Lowe Brothers methods of selling and distributing its 
paint products, so far as concerns the establishment of zones, the 
publishing of its own dealers list prices for each zone, the collection 
of freight charges and the applicability of the 1938 and 1939 Plans to 
such dealers list prices, have been and are substantially the same as 
tho!"e of Sherwin-Williams, with the following exceptions: 

1. Lowe Brothers, in shipping its paint products to its customers 
f. o. L. its warehouse nearest the customer, makes it a practice to 
equalize the frl'ight charges with the freight charges applicable from 
that warehouse of a Sl'ller (or of another of said manufacturers or of 
one of the other suLsi1liaries of The Sherwin-Williams Co.) which is 
nearest to the customer. 

2. Under variations of the 1939 Plan applicable to Lowe Brothers, 
(a) a customer purchasing more than $500 worth of trade sale line 
paint products during a year receives a 10 percent discount from 
qealers list prices instead of a 5-5 percent discount. 

(b) A customer purchasing in carloads or truckloads and receiving 
shipment direct from the factory receives a 15 percent discount instead 
of a 5-5-5 percent discount. 

528713--43--vol.36----7 
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(c) Whether a particular customer is entitled to receive the 10 per­
cent discount is determined by averaging his purchases of trade sale 
items over a 3-year period, but as soon as that average falls below $500, 
the classification of such customer is ehanged to eliminate the discount 
to which a customer purchasing over $500 is entitled. 

Under the 1938 Plan and during all the time it was in effect, it was 
the general policy and practice of Lowe Brothers to sell its trade sale 
line paint products to its dealers and Lowe Brothers sold such products 
to such dealers, generally at its dealers list prices, less whatever dis­
counts may have been applicable under the 1938 Plan .. It is, and, 
eince on or about September 15, 1939, has been, the general policy and 
practice of Lowe Brothers to sell its trade sale line paint products to 
its dealers and Lowe Brothers, since on or about September 15, 1939, 
has been selling and is now selling such products to such dealers, gen­
erally at its dealers list prices, less whatever discounts are applicable 
under the 1939 Plan. 

PAR. 13. The Lucas methods of selling and distributing its paint 
products, so far as concerns the establishment of zones, the publishing 
of its own dealers list prices for each zone, the collection of freight 
charges and the applicability of the 1938 and 1939 Plans to such dealers 
list prices, have been and are substantially the same as those of 
Sherwin-Williams, with the following exceptions: 

1. The territorial United States has been divided into four instead 
of six zones. 

2. Lucas allows freight to destination. The paint products are 
shipped f. o. b. the warehouse, but the customer is permitted to deduct 
freight from the net amount of the invoice. 

3. Under a variation of the 19:38 Plan applicable to J~ucas, customers 
purchasing in carloads and truckloads of 20,000 pounds or more direct 
from the factory were allowed a 12 percent rather than a 14 percent 
discount from dealers list prices. 

4. Under variations of the 1939 Plan applicable to J~ucas, (a) the 
discounts allowed by Lucas are basc>d upon three different gt·oupings 
of products, as follows: On group 1, discounts are 1(}..10 percent to 
<'Ustomers purchasing less than $500 worth of such products during 
1 year, and 1(}..1(}..5 percent to customers purchasing more than $500 
worth of such products during 1 year, and 1(}..5-5 percent on carload 
and truckload shipments of such products direct from the factory to 
the purchaser. On group 2 products, the discounts are 5 percent to 
customers purchasing less than $500 worth of such products during 
one year and 5-5 percent to customers purchasing more than $500 
worth of such products during 1 year with an additional 5 percent on 
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direct carload and truckload shipments of such- products. On group 
3 products, there are no discounts whatsoever. 

(b) Discounts are granted upon the basis of the total purchases of 
trnde sale items by a customer during the preceding year. 

Under the 1938 Plan and during all the time it was in effect, it was 
the general policy and practice of Lucas to sell its trade sale line paint 
products to its dealers and Lucas sold such products to such dealers, 
generally at its dealers list prices, less whatever discounts may have 
been applicable under the 1938 Plan. It is, and, since on or about 
September 5, 1939, has been, the general policy and practice of Lucas 
to sell its trade sale line paint products to its dealers, and Lucas, since 
on or about September 5, 1939, has been selling, and is now se1Ung, 
such products to such dealers, generally at its dealers list prices, less 
whatever discounts are applicable under the 1939 Plan. 

PAR. 14. The manufacturers sell their trade sale line paint products 
to a number of chain or line yard lumber companies. A chain lumber­
yard customer may operate from two- to over seventy-unit stores. 

For the purpose of granting and allowing the quantity discounts 
under their respective 1938 Plans, each of the manufacturers cus­
tomarily treated an order from a unit store of one of its chain lumber­
yard customers in the same way that it treated an oruer from an 
independent uealer. If the order was for less than 24 gallons of trade 
rale items, dealers list prices were charged; if for more, the discount 
applicab1e to the number of gallons ordered was granted and allowed. 
Il<;>w~yer, for the purpose of granting and allowing such discounts, 
each of the manufacturers treated all oruers received at one time from 
the main office of a chain lumberyard as a single order, although such 
combined order may have called for shipments to a number of the 
unit stores of the chain. This privilege granted chain lumberyard 
customers was known as "pooling." The mechanics of ordering, 
invoicing, shipping and billing in a typical case of this sort may be 
described as follows: 

Each of the unit stores of the chain that needed a supply of paint 
products would designate on the regular order forms of the particular 
manufacturer from which that chain was purchasing the amount, 
number, sizes, colors, etc., of the paint products desired by it, together 
with the mtme and address of the unit store. These filled in order 
forms were sent by the unit stores to the main office of the chain which 
in turn would forward a number of them at one time to the manufac­
turer. The manufacturer would give, to all these orders which were 
received at one time from one chain lumberyard customer, a single 
order number. This order number would then be placed by the manu­
tacturer upon each of the oruer forms that had been executed by the 



60 FEDERAL TRADE COMMISSION DECISIONS 

Findings 36F.T. C. 

various unit stores. The manufacturer would place after this order 
number the letters A, D, C, D, E, etc., to designate the different unit 
stores to which shipments were to be made. · 

Separate invoices were made out by the manufacturer to cover the 
paint products listed on each one of the order forms which had been 
executed by the various unit stores. Any particular invoice might 
cover only a very few gallons of trade sale line paint products, but the 
qua!ftity discount granted, allowed, and shown on the face of each of 
such invoices was that applicable to the combined gallonage of such 
products covered by all of the orders received from the chain lumber­
yard customer at one time. For example, if the pooled order totaled 
over 84 gallons of trade sale items, the invoice covering the 10-gallon 
order of but· one unit store would grant, allow and· show on the face 
of such invoice a 10 percent discount off the manufacturer's dealers 
list prices. 

The paint products ordered by the various unit stores through their 
main office were then shipped by the manufacturer to such unit stores 
at the various addresses which appeared on the order forms filled out 
by such stores. All the invoice sheets which covered all the orders of 
all the unit stores which had been forwarded to the manufacturer at 
one time by the main office qf the chain lumberyard were then sent to 
the main office of the chain for payment. Thus, the main office of 
each chain received detailed information and detailed billing, regard­
ing the separate orders of its unit stores which together made up the 
pooled order and regarding the individual shipments made pursuant 
thereto. 

The pooling privilege herein described was extended by each of the 
manufacturers, not only to all of its chain lumberyard customers, 
but also to every one of its customers which owned, controlled, or 
operated two or more stores. 

Sherwin-Williams, under the 1938 Plan, granted and allowed to 
some of its chain lumberyard customers a flat 10 percent discount ofl 
dealers list prices on all their purchases of trade sale items, irrespec­
tive of the size of the order. In such cases, a separate order for a 
few gallons of such products from a unit store of one of such cl1ains 
sent directly to Sherwin-,Villiams was accorded the 10 percent dis­
-count. 

The salesmen of the manufacturers in general devoted approxi-
mately the same amount of time in calling on, servicing and rendering 
sales assistance to a unit store of a chain lumberyard customer as was 
spent on an independent dealer in the same territory whose per order 
and annual purchases were approximately the same as those of the 
unit store. 
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Chain lumberyard and other customers of the manufacturers, by 
taking advantage of the pooling privilege, or by being given and 
accepting the 10 percent flat discount, received better prices for their 
unit stores than were received by independent dealers who were in 
competition with such unit stores, and whose "per order" purchases 
might have been the same or even greater than those of said unit 
stores; the differential might and oftentimes did amount to as much 
as 10 percent. 

We find that The Sherwin-,Villiams Co., by Sherwin-'\Villiams 
granting and allowing, under the 1938 Plan, a flat 10 percent discount 
off dealers list prices to some of the chain lumberyard customers of 
Sherwin-Williams, has discriminated in price against (1) other chain 
lumberyard customers of Sherwin-'\Villiams; and (2) independent 
dealers purchasing from Sherwin-Williams. 

'Ve find that Sherwin-Williams, Lowe Brothers, and Lucas, by 
granting and allowing, under the 1938 Plan, to their chain lumber­
yard customers and to some of their other customers the 10, 8, and 6 
percent discounts off dealers list prices which have resulted from the 
extension to them of the pooling' privilege1 have discriminated in 
price against their independent dealers and that The Sherwin-'\Villiams 
Co., has likewise discriminated in price in favor of chain lumberyards 
and such other customers purchasing from Sherwin-Williams against 
independent dealers purchasing from Sherwin-Williams. 

PAn. 15. For the purpose of granting and allowing the quantity 
discounts under its 1938 Plan, Sherwin-,Villiams adopted the practice 
of accumulating the orders of some of its distributors and dealers, 
either for a specified period, usually a week, or for a time sufficiently 
long to enable the particular distributor or dealer to earn the maximum 
quantity discounts for orders of less than carload quantities, and has 
granted and allowed to such distributors and dealers, the quantity 
discounts applicable to the gallonage represented by the orders so 
accumulated. 

For example, Sherwin-,Villiams accumulated the orders of its dealer 
in Crystal Fa1ls, Mich., until the orders received by it from him covered 
84 gallons of trade sale items; the 10 percent discount from dealers 
list prices was then granted and allowed in invoicing and billing such 
dealer on his purchases of all such items. Sherwin-,Villiams never­
theless cutomari1y shipped to said dealer as often us it received orders 
from him, and irrespective of the size of the order. This practice 
necessarily resulted in this dealer receiving a flat 10 percent off dealers 
list prices irrespective of the size of his individual orders. 

Further illustrating the practice herein considered, Sherwin-\Vil~ 
Iiams totaled the gallonage of all orders received in a period of one 
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week from anyone o:f some, but not all, o:f its distributors· and dealers 
in the trading area known as "Metropolitan New York," and·granted 
and allowed to each such :favored distributor and dealer on each order 
the quantity discount that would have been applicable, had such gal­
lonage been covered by one order for shipment at one time. Sherwin-

. "Williams nevertheless customarily shipped or delivered to its thus 
favored distributors and dealers in Metropolitan New York as often 
as it received orders :from them, and irrespective of the size of the 
individual orders. In the cases of several of such favored distributors 
and dealers, Sherwin-Williams frequently delivered to them as often 
as once a day. This practice usually resulted in the favored distrib­
utors and dealers receiving 10 percent off dealers list prices, irrespective 
of the size of the individual orders. 

During the period that the 1938 Plan was operative neither Lowe 
Brothers nor Lucas accumulated the orders of their distributors and 
dealers located in Metropolitan New York or in other trading areas 
with respect to which Sherwin-Williams adopted this practice. 

'We find that Sherwin-,Villiams by granting and allowing to some of 
its dealers and distributors, under the 1938 Plan, the 10, 8, and 6 percent 
discounts off dealers list prices which have resulted from the extension 
to them of the accumulation privilege, has discriminated in price 
against other dealers and distributors of Sherwin-,Villiams and that 
The Sherwin-Williams Co. has likewise discriminated in price in 
favor of those Sherwin-Williams dealers and distributors to whom the 
accumulation privilege has been extended and against other dealers 
and distributors of Sherwin-'Villiams. 

PAn. 16. Lowe Brothers, from on or before January 15, 1938, until 
on or about May 6, 1940, maintained a warehouse in the building at 
2063 E. Fifty-fifth Street, Cleveland, Ohio, owned by The Cleveland 
Builders Supply Co. (hereinafter referred to as "Cleveland Build­
ers"), a corporation organized and existing under the laws of the State 
o:f Ohio. Cleveland Builders, during the period aforementioned, 
has been and is now engaged in Cleveland and environs in the sale 
and distribution of paint products, and has been and is itself a dealer 
in Lowe Brothers products. 

Approximately three-fourths of the paint products which have been 
f'tored by Lowe Brothers in said warehouse have been ultimately ship­
ped by Cleveland Builders, pursuant to the instructions of Lowe 
Brothers, to customers of Lowe Brothers, other than Cleveland Build­
ers. The remaining paint products stored by Lowe Brothers in said 
warehouse have been withdrawn from time to time by Cleveland 
Builders and delivered by Cleveland Builders to its own customers 
to whom it has sold such products. 
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On or before the lOth day of each month during the period that its 
1938 Plan was in effect, Lowe Brothers paid to Cleveland Builders, 
in lieu of a fixed monthly rental for the aforesaid warehouse and for 
Eoervices performed by Cleveland Builders, or its employees, in con­
nection therewith, a commission equal to 10 percent of the total net 
amount of Lowe Brothers paint products shipped out of said ware­
house to Lowe Brothers' customers by Cleveland Builders during the 
immediately preceding month. Payment was made by credit mem­
orandum. Cleveland Builders used this credit memorandum as an 
offset against the sums due Lowe Brothers for paint products pur­
chased by Cleveland Builders and withdrawn by it from the warehouse 
for its own account during the immediately preceding month. 

Lowe Brothers guaranteed that Cleveland Builders' annual com­
missions would total not less than $1,800 a year. No commissions were 
paid by Lowe Brothers on Cleveland Builders' own purchases of stock 
from the warehouse. The cost to Lowe Bro~hers of procuring ware­
housing services and facilities comparable to those furnished by Cleve­
land Builders does not normally exceed 7 percent of the net amount 
billed by it on all the paint products so warehoused. The 10 percent 
commission paid by Lowe Brothers to Cleveland Builders was at least 
an adequate payment to Cleveland Builders for the warehousing of all 
the paint products which were, from time to time during the afore­
mentioned period, stored in said warehouse, including those purchased 
by Cleveland Builders for its own account, and for services rendered 
by Cleveland Builders, or its employees, in connection therewith. 

'Vhenever Cleveland Builders receive an order from any of its own 
customers for any of the Lowe Brothers paint products, it withdrew 
from the Lowe Brothers warehouse sufficient paint products to fill said 
orders. Tickets were made out to cover each such withdrawal. These 
tickets showed the value at dealers' list prices of the paint products so 
withdrawn. Only rarely did an individual ticket cover 84 or more 
gallons of Lowe Brothers trade sale items; oftentimes, a single ticket 
did not cover 24 gallons of such products. Cleveland Builders made 
almost daily withdrawals from the warehouse; occasionally, more than 
one withdrawal was made during one day. 

Early in each month, Lowe Brothers billed Cleveland Builders for 
all the paint products withdrawn from the warehouse by Cleveland 
Builders during the preceding month. 

During the period that its 1938 Plan was in effect, Lowe Brothers 
granted and allowed to Cleveland Builders a flat discount of 12 percent 
from dealers list prices on all its purchases of trade sale items. This 
discount was arrived at by estimating that, if Lowe Brothers had not 
had a warehouse in one of Cleveland Builders' buildingE", a purchaser 
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of the quantities customarily purchased by Cleveland Builders would 
ordinarily purchase 50 percent in carload quantities and the remaining 
50 percent in 84 gallons or greater 1. c. l. quantities. During said 
period, Cleveland Builders purchased annually from Lowe Brothers 
at dealers list prices between $10,000 and $11,000 worth of paint 
products. 

A dealer's paint inventory will normally average between 25 and 50 
percent of his annual purchases. In other words, a dealer does not 
normally turn over his paint stock more frequently than four times 
a year. 

Cleveland Builders, during the period the 1938 Plan was in effect, 
was in competition in Cleveland and environs with the customers of 
Sherwin-Williams, with the customers of Lucas and other subsidiaries 
of The Sherwin-Williams Co., and with the customers of the competi­
tors of The Sherwin-Williams Co. in the sale and distribution of paint 
products. 

'Ve find that Lowe Brothers, by granting and allowing, under the 
1938 J>lan, to ~ dealer-customer from which it had rented warehouse 
space, a flat 12 percent discount from dealers list prices on all the 
purchases, however small, of such customer, has discriminated in price 
against other Lowe Brothers d~alers. 

P .AR. 17. In addition to the per order quantity discounts applicable 
under their respective 1938 Plans and generally available to nll pur­
chasers from them and the volume discounts and carload or truckload 
quantity discount applicable under their respective 1939 Plans and 
generally available to all purchasers from them, the manufacturers 
have regularly and customarily granted and allowed and are now 
granting and allowing functional discounts to customers who have 
qualified as jobbers, wholesal<.'rs or distributors. It was, at the time of 
the issuance of the complaint herein, the established policy and prac­
tice of the manufacturers to grunt and allow functional discounts only 
to joblJers or distributors nnd to such dealers thn.t p<'rform the func­
tions of the jobber or di::;tributor, and only in the lutt<.'r cases, to the 
ext<.'nt that such dealers perform such functions. It was not, nt the 
time of the issuance of the complaint her<.'in, the policy or general prac­
tice of the manufacturers to grant or allow functional discounts on 
paint products which were r<'sold by distributors or ll<'alcrs (1) directly 
to rr~ubr or occasional consunwrs or (2} indirectly through ntail 
bran('hes, owned or controlled by the distributors or dealers to rcrrular 

• ' e or occaswnal consum<'rs. 
Shuwin-'Villiams do<'s not have nny customers who operate cxclu­

siwly ns di~tr·ibutors, but tloes grant functional discounts to some of its 
dealers who perform the functions of a lli!-.tributor; that ~uch tliscounts, 
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depending upon the services performed by the distributor, vary from 
5 percent to 12% percent, although they customarily amount to 7% or 
10 percent. Sherwin-'\Villiams, as a rule, requires its dealers acting 
ns distributors to submit statements after the end of each month show­
ing the total sales at dealers list prices made to other dealers during the 
preceding month. From such total sales, Sherwin-Williams deducts 
the discounts that have been received by the reporting dealer with 
respect to the purchases which have been so resold. The applicable 
percentage functional discount is then applied to the net amount thus 
obtained to ascertain the sum due the reporting dealer as a functional 
discount for that month. Sherwin-'\Villiams then issues a credit 
memorandum to the reporting dealer covering the functional discount 
so allowed for such month. 

Lowe Brothers, during the period its 1938 Plan was in effect, allowed 
a maximum functional discount of 15 percent to its distributors. In 
the case of dealers performing all of the functions of a distributor, 
the functional discount, as a rule, bore the same ratio to 15 as the 
p(lrcentage of the dealer's distributor business bore to his entire busi­
ness. The functional discount, as a rule, was granted and allowed 
on the face of the invoice and was based upon the gross dollar value 
of the dealer's purchases at dealers list prices and prior to the de­
duction of the per qrder quantity discounts. Since its 1939 Plan 
has been in effl'ct, Lowe Brothers has allowed a maximum functional 
discount of 17 percent to its distributors. The functional discount 
is now based upon the net amount of the dealer's purchases at dealers 
Jist prices, after the de1lnction of the volume or quantity discount. 

Lucas, under the 1938 l,lan, allowed and now allows, under the 1939 
l,lhn, a maximum functional <liscount of 1u percent to its distributors. 
In the case of dt'alers performing all of the functions of a distributor, 
the functional discount, as a rule, formerly bore and now l><'nrs the 
same rntio to 15 as the percl·ntage of the dealer's distributor business 
bore or bears to his entire business. The functional uiscount, as a 
rule, was and is granted or allowed on the face of the invoice and 
was and is bused upon the net amount of the dealer's purchases at 
t]Palers li:-t pr·ices, aft(lr the detluction of the quantity or volume 
discounts. 

PAn. 18. During the time that both the 1938 and 1939 Plans have 
Leen in effect, Lowe Brothers, as a rule, has nccept<'u and now accPpts 
the statrmrnts of its d<•nlers as to the percentage that their distributor 
businrss bears to thrir rntire business. As a. rrsult of this method of 
computing- and paying functional discounts, howevrr, a substantial 
number of Lowe Brotlwrs dPal('r-distributors have been receiving 
functional discotmt~ with r('spect toll substantial portion of the trade 
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sale items resold by them to regular and occasional consumers, either 
{1) directly or (2) indirectly, through retail branches owned by them. 

All of the Lowe Brothers dealer-distributors who receive functional 
discounts on trade sale item purchases which are resold to regular and 
occasional consumers, either (1) directly, or (2) indirectly, through 
retail branches owned by them, are occasionally in competition with 
other Lowe Brothers dealers, are frequently in competition with the 
dealers of another of said manufacturers or of other subsidiaries ·of 
The Sherwin-Williams Co., are almost invariably in competition with 
the dealers of other sellers, a~d are not infrequently in competition 
with the dealer-distrib"utors, either of Lowe Brothers, or of another 
of said manufacturers, or of other subsidiaries of The Sherwin-Wil· 
Iiams Co., or of other sellers. 

PAn. 19. ·when Lucas adopted its 1938 Plan, all dealer-distributors 
were requested to submit invoices or certified statements each month 
showing the sales of trade sale items to other dealers during the pre­
ceding month. Some of the dealers complied; others said they would 
not do so. As a result, the company adopted two forms of distributor 
agreements, the first (yellow) being signed by all distributors who 
were willing to submit invoices or certified statements each month, 
the second (white) being signed by those who would do no more than 
certify the percentage of their business transacted with retail dealers. 
Practically all Lucas distributors signed only tlie white contract, and, 
during the time that the 1938 and 1939 Plans were in effect, received 
functional discounts from Lucas on the basis of the representations 
contained therein. As a result of this method of computing and pay­
ing functional discounts, a substantial number of Lucas dealer-dis­
tributors, have been receiving function.al discounts with respect to a 
substantial portion of the trade sale items resold by them to regular 
and occasional consumers, either {1) directly, or (2) indirectly, 
through retail branches owned by them. 

All of the Lucus dealer-distributors who receive functional dis­
counts on trade sale item purchasers which are resold to regular and 
occasional consumers, either (1) directly, or (2) indirectly, through 
retail branches owned by them are occasionally in competition with 
the other Lucas dealers, are frequently in competition with the 
uealers of another of said manufacturers, or of other subsidiaries of 
The Sherwin-Williams Co., are almost invariably in competition with 
the dealers of other sellers and are not infrequently in competition 
with the dealer-distributors, either of Lucas, or of another of said 
manufacturers or of other subsidiaries of The Sherwin-Williams Co., 
or of other sellers. 
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P.AR. 20. The respondents The Lowe Brothers Co. and The John 
Lucas & Co., Inc. have granted and allowed and are now granting and 
allowing, in addition to quantity or volume discounts, additional dis­
counts denominated functional to some of their dealers, and not to 
others on consumer business in certain localities. Illustrative of this 
practice are the following examples: 

Lowe Brothers, under the 1938 Plan, granted and allowed to Cleve­
land Builders, in addition to the flat 12 percent discount described in 
paragraph 15 of the stipulation of December 6, 1940, a discount of 
15 percent on 50 percent of its purchases of trade sale line paint 
products from Lowe Brothers or 7% percent on 100 percent of its 
purchases. :Under the 1939 Plan, and until on or about May 6, 1940, 
Lowe Brothelj'S granted and allowed to Cleveland Builders, in addition 
to the volume discounts under said 1939 Plan, a discount of 10% 
percent on 100 percent of its purchases of Lowe Brothers trade sale 
line paint products. Two and one-half percent of this additional dis­
count was arrived at by estimating that, if Lowe Brothers had not had 
a warehouse in one of Cleveland J3uilders buildings, a purchaser of the 
quantities customarily purchased by Cleveland Builders would ordi­
narily purchase 50 percent in carload quantities. It was an "in lieu 
of carload quantity" discount. Under the 1939 Plan, and subsequent 
to on or about May 6, 1940, Lowe Brothers has granted and allowed 
to Cleveland Builders, in addition to the volume and quantity dis­
counts under said 1939 Plan, a discount of 8 percent on 100 percent of 
its purchases of I~owe Brothers trade sale line paint products. 
Cleveland Builders does not sell any portion of the paint products 
which it purchases from Lowe Brothers to other dealers, but sells 
substantially all thereof to regular and occasional consumers of paint, 
approximately 90 percent thereof being sold to painters, paint con­
tractors and maintenance accounts. Lowe Brothers\ has one other 
dealer customer located in Metropolitan Cleveland. Cleveland 
Builders, during all the time that the 1939 Plan has been in effect, 
has been in competition in Cleveland and environs with the customers 
of the competitors of Lowe Brothers in the sale and distribution of 
paint products. 

Lowe Brothers, under its 1938 Plan, granted and allowed another 
one of its customers, in addition to the per order quantity discounts 
under said 1938 Plan, a 5 percent discount on the basis that 33% 
percent of the business of that customer was jobber business, and 
under its 1939 Plan, now grants and allows to such customer, in addi­
tion to the volume and quantity discounts under said 1939 Plan, a 
discount of 6~ percent on the basis that 38 percent of the business of 
this customer is jobber business. Such customer's net purchases during 
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each of the calendar years, 1938, 1939, and 1940, approximated $15,000. 
Actually!" such customer sold only approximately 13 percent of' its 
purchases of Lowe Brothers trade sale line paint products during 
each of said calendar years to other dealers. This customer has been, 
during all the times herein mentioned and is now in competition with 
the customers of the competitors of Lowe Brothers in the sale and 
distribution of paint products. 

Lowe Brothers, under the 1938 Plan, granted and allowed another 
one of its dealer-distributor's customers, in addition to the per order 
quantity discounts under said 1938 Plan, a 12 percent discount on the 
basis that 80 percent of the business of that customer was jobber busi­
ness and, on the same basis under the 1939 Plan, now grants and 
allows to such customer, in addition to the volume and quantity dis­
counts under said 1939 Plan, a discount of 13% percent on all of 
the purchases of such customer. Such customer's net purchases dur­
ing each of the calendar years 1938, 1939, and 1940, exceeded $35,000. 
Actually, such customer sold approximately 50 percent of its pur­
chases of Lowe Brothers trade sale line paint products 'at retail 
through retail stores wholly owned and operated by it. All the rec­
ords for both the wholesale and retail departments were kept by the 
same employees. Approximately one-half of the purchases of the 
Lowe Brothers paint products sold at retail by such customer were 
sold by the retail store located in the same building as such customer's 
wholesale department, and approximately one-half thereof were sold 
by two wholly owned and operated retail stores located in the same 
city in which such dealer-distributor customer is located: Prac­
tically 100 percent of the Lowe Brothers paint products soid at retail 
by such customer were sold to the occasional consumer. In no one of 
the three aforementioned years did ·the percentage of such custo­
mer's purchases of Lowe Brothers trade sale line paint products 
which it resold to other dealers exceed 55 percent of its total pur­
chases of such products. Some of the Lowe Brothers dealers to whom 
this Lowe Brothers dealer-distributor sells are located in the same 
city as the dealer-distributor, the remainder being located in the same 
and adjoining counties. In selling Lowe Brothers products to these 
independent dealers, this Lowe Brothers dealer-distributor has 
charged the prices and granted the discounts which have been applic­
able from time to time under the Lowe Brothers 1938 and 193!) Plans. 
This dealer-distributor customer has been, during all the times herein 
mentioned, and is now in competition with the customers of the com­
petitors of Lowe Brothers in the sale and distribution of paint 
products. 
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Lucas, under the 1938 Plan, granted and allowed, and, under the 
1939 Plan, now grants and allows to one of its dealers, in addition to 
the quantity or volume discounts applicable thereunder, a discount 
of 15 percent 1 on 100 percent of that customer's trade sale line pur­
chases. This customer's purchases of Lucas paint products amount 
to approximately $4,000 per year at dealers' list prices. Such customer 
sells all of the paint products it purchases from Lucas to regular 
and occasional consumers of paint and does not sell any portion 
thereof~to ·other dealers. 

Lucas, under the 1938 Plan, granted and allowed to one of its 
dealer· .customers, in addition to the per order quantity ·discounts 
under said 1938 Plan, a discount of 15 percent on 60 percent of the 
trade sale line purchases of such customer or 9 percent on 100 percent 
of such purchases. Under the 1939 Plan, Lucas now grants and allows 
to such customer, in addition to volume and quantity discounts under 
said 1939 Plan, a discount of IS percent on 75 percent of the trade 
sale line purchases of such customer or 11%, percent on 100 percent 
of such purchases. Lucas, in 19:38, sold to such customer trade sale 
line items having a value at net prices of approximately $4,000, in 
1939 of approximately $4,500, and in 1940 of over $11,000. In addi­
tion to operating a store for the sale at retail of paint products, this 
customer is himself a painting contractor. 1\fore than $1,500 worth 
(at net prices) of the trade sale items purchased by this customer 
from Lucas in 1938 and also in 1939 were used by him in his own 
painting business and more than one-half of the trade sale items 
purchased by him from Lucas in 1940 were used by him in his own 
painting business. The remaining paint products which he pur­
chased from Lucas were sold by him at retail to regular and occa­
sional consumers of paint. No portion thereof was sold to other 
dealers. ·Lucas has a number of other dealer customers located in the 
same city in which this customer is located. A substantial portion of 
the trade sale- items sold in 1938, 1939, and 1940 by such customer. at 
retail to regular and occasional CQnsumers of paint were sold at 
dealers' list prices, the prices (except for the per order quantity or 
volume discounts) that other Lucas dealers in the same city in which 
such customer is located paid for said paint products. 

Lucas, in 1938, sold to one of its dealer-distributor customers trade 
sale items having a value at dealers list prices of approximately 
$40,000, or a net value after the deduction of per order quantity dis­
counts and a 15 percent jobber discount of approximately $30,000. 

• Tbe maximum discount allowed by Lucas on Its "Royal Blue" line Is 10 percent. Tc. • 
tbe extent that a customer's trade sale Hoe purchases lncluile "Royal Blue" Items, the 
dlsc??~t never exceeds tbls 10 percent. 
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Lucas granted and allo~ed the 15 percent discount to such customer 
on the basis that 100 percent of its business was jobber business. Ac­
tually, said customer sold at retail through a separately operated 
retail store, located in the same city in which its wholesale business 
is transacted and wholly owned and operated by it, a substantial por­
tion of the paint products purchased by it from Lucas. The value 
at dealers' list prices of Lucas trade sale items sold by such custoiner 
at retail amounted to approximately $4,000. Lucas in 1939 and 1940 
grunted to such customer said 15 percent discount on all of its pur­
chases of Lucas trade sale items, although such customer sold a 
substantial portion of its purchases in each year through said retail 
branch to regular and occasional consumers of paint products. 

All of the customers of Lucas referred to in this paragraph have 
been, during the times herein mentioned, and now are in competition 
with the customers of the competitors of Lucas in the sale and distri­
bution, of paint products. 

PAR. 21. Many paint' con~erns competing with the respondents sell 
directly, particularly in the metropolitan centers, to painters, master 
painters, painting contractors, and maintenance accounts. These 
classes of customers customarily buy paint products at better prices 
than those paid by occasional consumers. Dealers and dealer-distribu­
tors desiring to procure a substan~ial portion of the pa!nter-mainte­
nance business customarily employ outside salesmen, provide delivery 
service, and oftentimes operate a credit department. However, at 
no time during the years 1938, 1939, and 1940, has either Lowe Brothers 
or Lucas grunted and allowed to all its dealers and dealer-distributors 
discounts (in addition to the regular per order or volume discounts 
then in effect) on that portion of the purchases of such customers 
which were resold by them to painters, painting contractors, master 
painters and maintenance accounts. 

PAR. 22. We find that Lowe Drothers and Lucas, by granting and 
nllowing, under the 1938 and 1939 Plans, functional or special, dil'l­
counts to some of their dealers and dealer-distributors in a particular 
locality on nondealer business (that is, on the purchases which are 
resold by such customers to painters, painting contractors, and main­
tenance accounts), have discriminated in price against others of their 
dealers und dealer-distributors in such locality. 

·we. find that Lowe Drothers and Lucas, by granting and allowing, 
under the 1938 and 1939 Plans, functional or special discounts to some 
of their dealer-distributors on the purchases of such dealer-distributors 
which are resold by such dealer-distributors directly to the consumer 
through their retail departments or branch stores wholly owned by 
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them, have discriminated in price against others of their dealer­
distributors. 

PAR. 23. All of the prices and discounts on said prices of the manu­
facturers have been made in the course of commerce. 

PAR. 24. The effect of the discriminations in price, set forth in 
paragraphs 14 to 16, inclusive, and paragraphs 20, 21 and 22, hereof, 
has been and may be substantially to lessen competition with the re­
spondent or respondents, as the case may be, in the line of commerce 
in which they are engaged; to injure, destroy, or prevent competition 
with the respondent or respondents as the case may be, and to injure, 
destroy, or prevent competition with the customers of said respondents 
who received the benefit of such discriminations. 

PAR. 25. No evidence appears in the record to justify the price differ­
entials resulting from the practices set forth in paragraphs 14 to 16, 
inclusive, and paragraphs 20, 21 and 22, hereof, and the Commission 
finds that said price differentials are not justified. 

CONcLUSION 

The aforesaid acts and practices of the respondent or respondents, as 
the case may be, as set out in paragraphs 14 to 16, inclusive, and 
paragraphs 20, 21 and 22, hereof, are in violation of Section 2 (a) of 
said Act of Congress entitled "An Act to amend Section 2 of the Act 
entitled 'An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes'," approved October 
15, 1914 (the Clayton Act), as amended by Act of Congress approved 
June 19,1936 (the Robinson-Patman Act). 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the joint answer of the respond­
ents, and two stipulations as to the facts dated December 6, 19!0, and 
October 20, 1942, respectively, signed by counsel for the Commission 
and counsel for the respondents, in which it is provided that the state­
ment of facts contained therein may be accepted as the facts in this 
proceeding in lieu of testimony in support of the charges stated in the 
eomplaint and in opposition thereto, and the taking of testimony and 
all intervening procedure having been waived and the Commission 
having made its findings as to the facts and conclusion that said 
respondents have violated the provisions of Section 2 (a} of an Act . . 
<>f Congress approved October 15, 1914, entitled "An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
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other purposes" (The Clayton Act), as amended by Act of Congress 
approved June 19, 1936 (The Robinson-Patman Act). 

It is ordered, That the respondent, The Sherwin-Williams Co., a 
corporation, its successors and assigns and its officers, directors, agents, 
and employees, in connection with distribution and sale of trade sale 
line paint products in commerce between the several States of the 
United States and in the District of Columbia, do forthwith cease 
and desist: 

1. From continuing or resuming, under a per order discount plan 
providing a 6 percent discount from dealers' list prices for an order of 
24 to 48 gallons, an 8 percent discount for an order of 48 to 84 gallons 
and a 10 percent discount for an order of 84 gallons or more or under 
any plan substantially similar thereto, the practice of granting and 
allowing to purchasers operating a number or chain of retail distribu­
tion outlets, the 10, 8, or 6 percent discounts based upon quantity per 
order, when the said order is split into several shipments to various of 
the said retail distribution outlets; 

2. From continuing or resuming, under a per order discount plan 
providing a 6 percent discount from dealers' list prices for an order 
of 24 to 48 gallons, an 8 percent discount for an order of 48 to 84 
gallons and a 10 percent discount for an order of 84 gallons or more 
or under any plan substantially similar thereto, the practice of grant­
ing and allowing to purchasers operating a number or chain of retail 
distribution outlets, a 10 percent or other substantially similar flat 
discount from said dealers' list prices, in lieu of the quantity per onler 
discounts available thereunder. 

3. From continuing or resuming, under a per order discount plan 
providing a 6 percent discount from dealers' list prices for an order of 
24 to 48 gallons, an 8 percent discount for an order o~ 48 to 84 gallons 
and a 10 percent discount for an order of 84 gallons or more under any 
plan substantially similar thereto, the practice of granting and allow­
ing to purchasers the 10, 8, or 6 percent discounts Lased upon quantity 
per order, when the so-called "order" upon which said discounts are 
based is not in fact a single order but represents a number of orders 
from a single purchaser accumulated over a definite or indefinite period 
of time. 

It is further ordered, That the respondent, The Lowe Bros. Co., a 
corporation, its successors and assigns and its officers, directors, agents 
and employees, in connection with the distribution and sale of trade 
sale line paint products in commerce between the several States of 
the United States and in the District of Colm\1bia, do forthwith cease 
and desist : 
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1. From continuing or resuming, under a per order discount plan 
providing a 6 percent discount from dealers' list price for an order of 
24 to 48 gallons, an 8 percent discount for an order of 48 to 84 gallons 
and a 10 percent discount for an order of 84 gallons or more under any 
pla11 substantially similar thereto, the practice of granting and allow­
ing to purchasers operating a number or chain of retail distribution 
outlets, the 10, 8, or 6 percent discounts based upon quantity per 
order, when the said order is split into several shipments to various 
of the said retail distribution outlets. 

2. Frdm continuing or resuming, under a per order discount plan 
providing a 6 percent discount from dealers' list prices for an order 
of 24 to 48 gallons, an 8 percent discount for an order of 48 to 84 gal­
lons, a 10 percent discount for an order of 84 gallons or more and a 
14; percent discount on carload or truckload (20,000 lbs. or more) 
purchases for shipment direct from the factory, or under any plan 
substantially similar thereto, the granting and allowing to any of its 
dealer customers from whom it has or shall have purchased, leased, or 
rented warehouse space any quantity per order discounts which are 
greater, different or other than the quantity per order discounts avail­
able thereunder to all dealer customers purchasing in the same per 
order quantities. 

3. From granting and allowing under a discount plan providing a 
5 percent discount from dealers' list prices for annual purchases total­
ling less than $500, a 10 percent discount for annual purchases in ex­
cess of $500 and a 15 percent discount on carload or truckload (20,000 
lbs. or more) purchases for shipment direct from the factory, or 
under any plan substantially similar thereto, to any of its dealer cus­
tomers from whom it has or shall have purchased, leased or rented 
warehouse space, any carload discounts or any discounts in lieu of 
carloau discounts, except with respect to the actual carload or truck­
load purchases of such dealers shipped direct from the factory. 

4. From discriminating in price between dealer and dealer-distrib­
utor customers through the practice followed under present and prior 
discount plans of granting and allowing to some of its dealer-distrib­
utor customers discounts (in addition to the regular per order or 
volume discounts from dealers' list prices in effect at the time and 
granted and allowed to all of its customers) on such portion of the 
purchases of said favored deale]_'j-distributor customers as is sold 
at retail through the wholly owned and operated retail stores of 
fiaid dealer-distributor customers. ' 

5. From discriminating in price between its customers through 
the practice followed under present and prior discount plans of grant-

1i28713-43-vol. 36-8 
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ing and allowing to some of its customers in a particular locality 
special or additional discounts (in addition to the regular per order 
or volume discounts from dealers' list prices in effect at the time and 
granted and allowed to all of its customers) on purchases made by 
said favored customers which are not resold by them to other dealers, 
while not granting and allowing such special or additional discounts 
on such purchases to all of its customers in such locality. 

It is further ordered, That the respondent, John Lucas and Co., Inc., 
a corporation, its successors and assigns and its officers, directors, 
agents, and employees, in connection with the distribution and sale of 
trade sale line paint products in commerce between the several States 
of the United States and in the District of Columbia, do forthwith 
cease and desist: 

1. From continuing or resuming, under a per order discount plan 
providing a 6 percent discount from dealers' list prices for an order of 
24 to 48 gallons, an 8 percent discount for an order of 48 to 84 gallons 
and a 10 percent discount for an order of 84 gallons or more or under 
any plan substantially similar thereto, the practice of granting and 
allowing to purchasers operating a number or chain of retail distri­
bution outlets, the 10, 8, or 6 percent discounts based upon quantity per 
order, when the said order is split into se·veral shipments to various 
of the said retail distribution outlets, 

2. From discriminating in price between dealer and dealer-distrib­
utor customers through the practice followed under present and prior 
discount plans of granting and allowing to some of its dealer-distrib­
utor customers discounts (in addition to the regular per order or 
volume discounts from dealers list prices in effect at the time and 
granted and allowed to all of its customers) on such portion of the 
purchases of said favored dealer-distributor customers as is sold at 
retail through the wholly owned and operated retail stores of said 
dealer-distributor customers. 

3. From discriminating in price between its customers through the 
practice followed under present and prior discount plans of granting 
and allowing to some of its customers in a particular locality special 
or additionnl discounts (in addition to the regular per order or volume 
discounts from dealers list prices in effect at the time and granted and 
allowed to all its customers) on purchases made by said favored 
customers which are not resold by them to other dealers, while not 
granting and allowing such special or additional discounts on such 
purchases to all of its customers in such locality. 

It is further ordered, That the charges set out in paragraphs 17, 
A, C, D, and E of the complaint be and the same are hereby dismissed 
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without prejudice to the right of the Commission to proceed thereon 
in the future in any appropriate manner. · 

It is further ordered, TI1at the respondents named in the caption 
hereof, within 60 days after service upon them of this order, file with 
the Federal Trade Commission a report in writing setting forth in 
detail the manner and form in which they have complied and are 
complying with this order .. 
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IN THE MA TI'ER OF 

WORLD'S ST.\R-MALLOCH, INC., ALSO HAVING TRADED 
AS "STRAND-SEALED HOSIERY CO." 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3623. Complaint, Oct. 4, 1938-Decision, Jan. 9,1943 

Where a corporation, engaged in competitive interstate sale and distribution to 
the purchasing public of various articles of wearing apparel, including 
lingerie, hosiery, shirts, and dresses, principally through sales agents whom 
it obtained through advertisements in newspapers and periodicals of wide 
distribution and to whom it forwarded, upon receipt of inquiries, circular 
letters and other advertising material,. supplying to those who agreed to 
serve in such capacity a sales kit which included various leaflets, circulars, 
pamphlets and other advertising material to be used by th~m and exhibited 
to prospective purcha!1ers-

(a) Represented through representations in its said advertising, directly and by 
implication, that its "Strantl-Sealed" hosiery was made by a secret process, 
use of which greatly increased its wearing qualities and enabled it to give 
two or three times as much wear as other hosiery; and 

(b) Represented that its said product was proof against snags and runs, and 
that the number of turns or twists used therein was greatly in excess ot 
that used in other hosiery: 

The facts being that, as disclosed by examination and report made by the Bureau 
of Standard!'!, the process employed by It was not seeret but was in fairly 
common use among manufacturers; the number of turns or twists used by 
it was about the same as that of other hosiery on the market; and process 
commonly employed among modern manufacturers of "sealing" their hosiery 
or silk yarn used therein through subjection to certain solutions had not 
been used to any exten't in its said hosiery, which was not proof against 
snags or runs, and which did not give any degree of wear substantially 
greater than other hosiery; and . 

(c) Portrnyed in a pamphlet a purported sample of the !'ilk tbi'ead used in the 
manufacture of its said products which had a fairly high degree of twist, 
and a sample of the thread used in "ordinary" sllk hosiery which had very 
little twist, In connection with which it claimed superior advantages for its 
hosiery with respect to snugs and breaks; 

Notwithstanding that the pictured strands or threads claimed to be r<'presentativ~ 
of those used In its said product had a considerably higher degree of twist 
than the strands in the product itself: and 

(d) Represented that pPI·sons acting as sales agents for it might reasonably 
expect, under normal conditions, to earn amounts ranging up to $1.30 per 
hour, $15 Jl('r dny, and $47 per week; 

The facts being that the highest amount which had ever been earned by its 
representatives was $20 per week and that not in recent years; and figures 
given were greatly in excess of the amounts which agents could reasonably 
expect to earn under normal conditions: and 


