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Order 

IN THE MATTER OF 

LEE BOYER'S CANDY 

MODIFIED CEASE AND DESIST ORDER 

Docket 1265. Order, Atwil 28, 19P 

liiodified order, purRtmnt to provisions of section 5 (I) of the Federal Trade 
Commission Act, and in accordance with decree below referred to, In pro· 
ceedlng In question, In which original order Issued on August 6, lD.U, 33 
F. T. C. 8S1, and In which Circuit Court of Appeals for Ninth Circuit, on 
May 2:), HH2, In Lee Boyer's Candy v. Pcdcral Trade Oommi.~sion., 128 F. 
(2d) 2G1, 34 F. T. C. 1S!J7, renderf'd its opinion anil on said date issued 
nlso Its final decree modifying ro;ald order of the Commission In certain 
Particulars and affirming the same as modified-

nequlrlng rel'pondent, Its officers, etc., in connection with offer, etc., in com­
merce, of candy, to cPnse and desist from selllng the same through lottery 
Rcht>mes, push or pull cards, punchboard.3, etc., as In said or<ler F;pecified. 

MoDIFIED Onorn TO CEAsE AND DESIST 

This proceeding coming on for furth<>r hearing before the Federal 
Trade Commission and it appearing that on August G, 1941, the 
Commission made its findings as to the facts herein and concluded 
therefrom that the respondent, Lee Boyer's Candy, a corporation, 
has violated the provisions of section !') of the Federal Trade Com­
lnission Act, and issued and sub~equently served its order to cease 
und desist; and it further appearing that on l\lay 25, Hl42, the United 
St~tes Circuit Court of Appeals for the Ninth Circuit rendered its 
0Pinion, and on May 25, Hl42, issued its final decree affirming the 
aforesaid order of the Commission by modifying said order in certain 
Jlarticulars. 

Now, theJ'efore, Pursuant to the provisions of subsection (i) of 
~<lCtion 5 of the Federal Trude Commission Act, the Commission 
Issues this its modified order to cease :md d<•sist in conformity with 
the said decree . 
. It ill ordered, That the respondent, Lee Boyer's Cundy, a corpora­

han, its officers, rrprest•ntatives, agents, and employres, directly or 
!hrough any corporate or other device in connection with the oifer­
~~g for sale, sal<', and distribution of candy or any other merchan­
c'se, in commerce as "commerce" is defin<•d in the Federal Trade 

0 tntnission .Act do forthwith <'<'n~e anJ th•sist from: 
(1) Selling 0~ distributing any merchandise so packed and as· 

~<·rnLied that salt•s of said merchandise to tiw public are to be made 
Y tnrans of n game of chance, gift enterprise or lottery scheme; 
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(2) Supplying to or placing in the hands of others assortments 
of any merchandise, together witl~ push or pull cards, punchboards 
or other devices, which said push or pull cards, punchboards or other 
devices are to be used or may be used jn selling or distributing said 
merchandise to the public by means of P game of chance, gift enter­
prise or lottery scheme; 

(3) Supplying to or placing in the hands of others push or pull 
cards, punchboards or other devices, which said push or pull cards, 
punchboards or other devices are to be w=ed or maJ be used in the sale 

. ur distribution of said merchandise to the public at retail; 
( 4) Selling or otherwise disposing of any merchandise by means 

of a game of chance, gift, enterprise or lottery scheme. 
It is further 01•dered, That the respondent shall, within 30 days 

after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

JOHN F. TROMMER, INC. 

COMPLAI:'o<T, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
01<' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docl.-et 4689. Ccnnplaint, Jan. 2!1, 1942-Decision, Apr. '28, 1949 

'Where a corporation engaged In the brewing of bPer and in the competitive 
Interstate sale and distribution thereof, Including its '"White Label" beer sold 
by it to retail at 10 cents in a "no deposit" bottle lu the common 12-ounce 
size; having decreased the content an ounce us a means of retaining the 
"even price" of 10 cents us a strong selling point, following the effective date 
of the new Federal tax of 1 dollar per barrel on malt beverages, and adopted 
an 11-ounce bottle similar to the 12-ounce theretofore employed, though 
labeled inconspicuously with the true content-

ltPpresented or Implied In trade paper advertisements-Irrespective of captions 
"TBoMMER ABsoxns NEw DEFENSI!l Tax" and "TROMMER ABSORBS TAX ON SoME 
WIIITE LADEL," responslblllty for which lt disclaimed-that there had been 
no Increase In the price of said beer and that dealers and consumers would 
continue to obtain the same quantity they had been receiving before the 
new tax, through statement "There has been no Increase in wholesale or 
retall pl"lces of Tromm<'r's White Lobel beer as a result of the Federal Tax 
bill • • • The • • • 'Family Pak,' a carton of. 10 no-deposit bottles 
of White Label, continues to Hell at $1 with the price to the retaller also 
remaining unchanged" and statement In ensuing Issue "The consumer 
price of • • • White Label bl'<'l' ln the no-deposit bottle has remained 
ut 10 cents in grocery stores in spite of the Federal rearmol)lent tax • • • 
The pt·ke of this ptwkage has not been Increased to the retailer,'' and "Tht> 
• • • 'Family Puk' • • • continues to sell at $1, the price In the 
metropolitan area before the new • • • tax, and the price to the 
retailer on this package also remains unchanged"; 

With teRult, contributed to through use ot bottles which to casual observer were 
lndlstlnguh;huble from the former 12-ounce container, expected by many 
dPalcrs and members of. the public In the absence ot information to the 
t·ontrury-and notwithstanding label on the new bottle and inconspicuous 
changes in advertising curds, cartons, and cases and on order blanks and 
envelopes, which did not serve adequately to correct the erroneous lmpres· 
!\ion rrt>ated, as aforesaid, and In the case of said blanks and Invoices 
reached only dl'ulers-that a substantial number thereof and portion of the 
Pnbllc were led to belle\'e that it was In tact absorbing the sold new tax, 
an1l with tl'ndenry and capacity to mislead sold deniers and public with 
respect to the actual price of. Its beer and the quantity obtainable for the 
Price paid, nnd to cause them to purchase substantial quantities as a result 
ot the ru!Htaken bl'l!Pf so engendl.'red, whereby substantial trade was di­
verted unfairly to It from Its competitors, among whom were those who did 

]J not l'nguge In surh acts or practices: 
Cld, That surh acts and practices, undl.'r the circumstances above set forth, were 

an to the prejudice of the public and comp('tltors, and constltutl.'d unfair 
nwthods of competition. 


