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IN THE MATTER OF 

JOHN F. TROMMER, INC. 

COMPLAI:'o<T, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
01<' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docl.-et 4689. Ccnnplaint, Jan. 2!1, 1942-Decision, Apr. '28, 1949 

'Where a corporation engaged In the brewing of bPer and in the competitive 
Interstate sale and distribution thereof, Including its '"White Label" beer sold 
by it to retail at 10 cents in a "no deposit" bottle lu the common 12-ounce 
size; having decreased the content an ounce us a means of retaining the 
"even price" of 10 cents us a strong selling point, following the effective date 
of the new Federal tax of 1 dollar per barrel on malt beverages, and adopted 
an 11-ounce bottle similar to the 12-ounce theretofore employed, though 
labeled inconspicuously with the true content-

ltPpresented or Implied In trade paper advertisements-Irrespective of captions 
"TBoMMER ABsoxns NEw DEFENSI!l Tax" and "TROMMER ABSORBS TAX ON SoME 
WIIITE LADEL," responslblllty for which lt disclaimed-that there had been 
no Increase In the price of said beer and that dealers and consumers would 
continue to obtain the same quantity they had been receiving before the 
new tax, through statement "There has been no Increase in wholesale or 
retall pl"lces of Tromm<'r's White Lobel beer as a result of the Federal Tax 
bill • • • The • • • 'Family Pak,' a carton of. 10 no-deposit bottles 
of White Label, continues to Hell at $1 with the price to the retaller also 
remaining unchanged" and statement In ensuing Issue "The consumer 
price of • • • White Label bl'<'l' ln the no-deposit bottle has remained 
ut 10 cents in grocery stores in spite of the Federal rearmol)lent tax • • • 
The pt·ke of this ptwkage has not been Increased to the retailer,'' and "Tht> 
• • • 'Family Puk' • • • continues to sell at $1, the price In the 
metropolitan area before the new • • • tax, and the price to the 
retailer on this package also remains unchanged"; 

With teRult, contributed to through use ot bottles which to casual observer were 
lndlstlnguh;huble from the former 12-ounce container, expected by many 
dPalcrs and members of. the public In the absence ot information to the 
t·ontrury-and notwithstanding label on the new bottle and inconspicuous 
changes in advertising curds, cartons, and cases and on order blanks and 
envelopes, which did not serve adequately to correct the erroneous lmpres· 
!\ion rrt>ated, as aforesaid, and In the case of said blanks and Invoices 
reached only dl'ulers-that a substantial number thereof and portion of the 
Pnbllc were led to belle\'e that it was In tact absorbing the sold new tax, 
an1l with tl'ndenry and capacity to mislead sold deniers and public with 
respect to the actual price of. Its beer and the quantity obtainable for the 
Price paid, nnd to cause them to purchase substantial quantities as a result 
ot the ru!Htaken bl'l!Pf so engendl.'red, whereby substantial trade was di­
verted unfairly to It from Its competitors, among whom were those who did 

]J not l'nguge In surh acts or practices: 
Cld, That surh acts and practices, undl.'r the circumstances above set forth, were 

an to the prejudice of the public and comp('tltors, and constltutl.'d unfair 
nwthods of competition. 
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36F.T.C. 

Dammann, Roche & Goldberg, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vestetl in it by !"aid act, the Federal 
Trade Commission, having reason to believe that John F. Trammer, 
Inc., a corporation, hereinafter referred to as respondent, has vio­
lated the provisions of the said act, and it appearing to the Com· 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent, .John F. Trommer, Inc., is a corporation, 
organized under the laws of the State of New York, and is now, and 
for several years last past has been, engaged in brewing and selling 
beer. Respomh•nt brews and sells a brand of beer labeled and other­
wise advertised as "Trammer\; l\Thite Label" beer. Its principnl of­
fice is at llushwick Avenue aJHl Conway Street, Brooklyn, N.Y .• and 
it operatPs a brew<•ry at 11!) Hill StrePt, Orange, N. J. 

PAn. 2. In the course and conduct of its bus;ness as aforesai<l, re­
spondent can~es; and for sewral yrars last past has caus<'Cl, its said 
product, when HOltl, to be tran,..portNl from its said place of business 
in Brooklyn, N. Y., or from its brewery in Ornnge, N. J., to the pur• 
chasf'rs tlwrcof locatr<l in Yarions otiiH Statt>s of the Unit<•d Statt·~ and 
in the District of Columbia. Respondent maintains, and at all times 
herein mentioned has maintained, a course of tmde in said product 
in commerce between and among the various Stutes of the United 
Statf's and in the District of Columbia. 

The rf'spon<lent is now, and at all times mentioned herein has been, 
in substantial competition with other corporations, and with part­
nerships and imlividua ls engaged in the sale and distribution of beer 
in commerce between and amon~ the various Stutes of the United 
Statrs and in the District of Columbia. 

PAn. 3. For many yf'ars last past most beer, other than draft beer, 
has bern offen•d for snle and sold at retail in 12-ounce bottles or cans 
for the price of 10 cents per bottle or can. Consequf'ntly, the purchas­
ing public has come to PXprct a 12-ounce bottle or cnn of bt•rr for the 
l"Ptail priee of 10 crnts in most cases. 

PAR. 4. For !'everal years prior to July 1, 1!>-!0, the effC'ctive date 
of the FPtleral "Defense Tux for Five Years" which increased the tax 
of fermented malt hevrrages, the rrspondf'nt, in the course and con· 
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duct of its business as aforesaid, caused its "Trammer's 'Vhite Label" 
beer to be packed in bottles having labels affixed thereto reading in 
part "Contents 12 Fl. Oz." Thus packed and labeled, said Leer was 
sold to retail beer dealers located in different States who, in turn, sold 
the same to their customers for 10 cents per bottle, or in closed cartons 
containing 10 bottles for the price of 1 dollar. 

PAR. 5. On or about July 1,1040, the respondent reduced the amount 
of Leer contained in each of its afoi·esaid bottles from 12 ounces to 11 
ounces but no noticeable change was made in the size or shape of the 
bottles. Such bottles approximate in size, shape, and capacity 12-
ounce beer bottles generally used in the beer trade. Although the 
amount of beer contained in respondent's 11-ounce bottles is stated on 
the labels attached thereto, such statement does not serve adequately 
to place purchasers on notice of the change in volume. 

PAn. G. In the course ancl conduct of its business operations, as afore­
fluid, the respondent caused to be disseminated false advertisements 
eoncerning its said beer by the United States mails and by various 
other means in commerce, us "commerce" is defined in the Federal 
Trade Commission Act; and respondent also caused to be disseminat­
ed false advertisements concerning its said beer by various means 
for the purpose of inducing, directly or indirectly, the purchase of its 
said product in commerce, as "commerce" is defined. in the Federal 
Trade Commission Act. Among and typical of the false, misleatling, 
and decPptive statements and 1·epresentations contained in said false 
n1lvertisements caused to be disseminated, as hereinabove set forth. 
by the United States mails and by advertisements in trade papers 
and in otlwr advertising literature, are the following: 

'fuor.urm Ansmcnl'! 'f.\x os ~OME \VHITE LAm:L 

Thl• consunwr prlee ot 'fromnwr's White Labpl bPer In the no-dPpo>~lt bottle 
has rPruulnt>d at 10 ct>nts In grocery !'tores, In svlte ot the I~ellernl rearmament 
ttu:, It bas bet>n nnnounced by John F. 'frommer, Inc. The price of this pnckage 
hns not hPPn lncreasf'tl to the rPtnilPr. ThP Tromnwr "Famlly-l'nk," n closPd 
cnrton of 10 no-dpposlt bottlt>s of White LnbPI beer, ahm continues to sell at $1. 
'the price In tilt' !\IPtropolltnn nreu hPfore the new Feut>ral tax, and thP prlee 
to the l'l•taller on this paekage ol>~t> rPmalns uuchangt'll. 

. PAn. 7. Through the use of the aforesai1ln·pn•sentations and others 
of similar import not !i)Wcifically st•t out herein, the responllent has 
represented, directly or by implication, that the price charg(l<l for its 
''Trammer's 'Vhite Label" Lef'r and the amount of bl'£'1' eontained in 
each bottle remained the same sub~f'quent to the impo:-;ition of the 
l"l'dl.'ral tax referred to in said u1l\'ertising mattPr. In truth and in 
fact the price per bottle ami the amount of LPer contained therein did 
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not remain the same subsequent to the effective date of the afore­
mentioned Federal tax as the said tax was more than compensated 
for due to the substantial reduction in the amount of beer contained 
in each bottle sold by respondent subsequent to that date. 

PAn. 8. Many of respondent's competitors do not engage in the 
acts, practices, and methods set out herein and still sell the 12-ounce 
bottle and can of beer, but have increased the price thereof to provide 
for the cost to them of the Defense Tax. 

PAn. 9. The use by the respondent of the acts and practices herein 
set forth had and now has a capacity and tendency to mislead and 
deceive and has misled and deceived a substantial portion of the 
purchasing public into an erroneous and mistaken belief that the 
r1rice 9f its said beer and the volume of beer contained in each bottle 
had not been changed, and into the purchase of substantial quantities 
of said product because of such erroneous and mistaken belief. Fur­
thermore, the respondent's aforesaid practice has placed and is now 
placing in the hands of retail beer dealers a means which may be used 
to deceive the consuming public as to the price of its bottled beer and 
the quantity of beer contained in each bottle. In consequence trade 
has been diverted unfairly to the respondent from its competitors 
with the result that substantial injury has been done and is being 
done by respondent to competition in commerce between and among 
the various States of the United States and in the District of Colum­
bia. 

PAR. 10. The aforesaid acts and practices of the respondent as here­
in alleged are all to the prejudice and injury of the public and of 
respondent's competitors, and constitute unfair methods of compe­
tition in ,commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com­
mission Act. 

REroRT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of the Fe!leral Trade Commission Act, 
the Fedl'ral Trade Commission, on .January 29, 1942, issueu and sub­
srquently Een·cd its complaint in this procrt'ding upon the respondent, 
John F. Trommer, Inc., n corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. After the filing of respondent's answer, testimony and other 
evidence in support of the allegations of the complaint were intro· 
ducecl by the attorney for the Commission, and in opposition thereto 
by the attorneys for the responJent, before a trial exnmint>r of the 
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Commission theretofore duly designated by it, and such testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. 'l11ereafter, the proceeding regularly came on for final 
hearing before the Commission on the complaint, the answer thereto, 
testimony and other evidence, report of the trial ·examiner upon the 
evidence and the exceptions to such report, briefs in support of and 
in opposition to the complaint, and oral argument; and the Commis· 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. The respondent, J olm F. Trammer, Inc., is a corpora· 
tion, organized under the laws of the State of New York, with its 
principal office located at llushwick ·Avenue and Conway Street, 
Brooklyn, N. Y. Respondent is now and for a number of years last 
past has been engaged in the brewing of beer, and in the sale and dis· 
tribution of such beer to dealers. Respondent. operates breweries 
both nt its place of business in Brooklyn, N. Y., and at 119 Hill Street, 
Orange, N. J. 

PAn. 2. In the course and conduct of its business, respondent causes 
and has caused its beer, when sold, to be trunsport(ld from its places 
of business in New York and New Jersey to purchasers thereof located 
in 'various other States of the United States and in the District of 
Columbia. Respondent maintains and has maintained a course of 
trade in its beer in commerce among and between the various States 
of the United States and in the District of Columbia. 

PAR. 3. Hespondent, is now, and at all times mentioned herein, has 
h!'en in substantial competition with other corporations, and with 
partnerships anu individuals, engaged in the sale and distribution of 
b('!'r in commerce among and between the various States of the United 
Stat!'s and in the District of Columbia. 

P"\R, 4. Amon;:r the various brands of beer sold by respondent is a 
brand designated by it as "White Label'' beer. This beer was placed 
on tl1e market many years ago, and has been one of respondent's most 
~uccessful products. Until1938, White Label beer was sold in various 
types of bottles and at different prices, but in 1938 responuent adopted 
thP policy of selling this particulat beer in a "no deposit" bottle to 
retail ut the price of 10 crnts per bottle. In the brewing industry, the 
term "no-deposit bottle" means that the bottle is nonreturnable and 
that no deposit is required from the consumer when the beer is pur· 
dltls<•d from the retail dealer. 
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Up until July 1, 1940, White Label beer was sold in bottles con­
taining 12 fluid ounces. On that date, however, the new Federal 
tax of 1 dollar per barrel on malt beverages became effective, and 
respondent was confronted with the question whether the price of 
'Vl1ite Label should be increased or a reduction made in the contents 
of the bottle. After making inquiry among some of its dealers, re­
spondent decided to adopt the latter alternative inasmuch llS it was 
felt that the "even price" of 10 cents for the beer was a strong selling · 
point with the public. Upon reaching this dPcision, respondent Rr­
ranged with the concern which manufactured its bottles to supply 
a bottle having a capacity of 11 fluid ounces rather than 12 fluid 
ounces. 'Vhile the actual measm·ements of the two bottles differe<l 
slightly, the bottles were substantially the same in general appearance 
and the reduction in the capacity was not discernible excep~ upon 
close inspection or comparison. 'rhen the 11-ounce bottle was placed 
on the market, respondent discontinued entirely the use of the 12-
ounce no-deposit bottl<>. 

(Respondent has at all times continued to sell some of its W'hite 
Label in a 12-ounce bottle, but this is an t'ntirely different type of 
bottle, being a "tall" or "pouring" bottle awl being intenlk<l fot· sale 
to taverns, restaurants, awl other placPs where hl'lW is sold for eon­
sumption on the premises. There has been no standnr;l or customary 
retail price for this type of bottle, the price in each case depending 
largely upon the nnture of the particular Pstnblishnwnt serving the 
bPPr llllU the decision of the estab)is}mwnt llS to t hP price to he 
charged. This type of bottle is not invl)lnd in t h•• lH'esent pro­
ceeding.) 

PAR. 5. Shortly nfte1· l't•nehing its decision to n•<ltH'<' the contrnH 
of its no-tkposit hottle to 11 ounc•ps, n•spmHl<•nt on .July 1:1. lD P. 
ad<lrcssed the following lllf'monmtlum to its sales fort'P: 

I.MI'OHTANT • • • .\r.r. SAT.E;;MEN 

Wlwn the nrw }'P<IPrul tux uppent·ed lmmlnt>nt, we 8tndled cnretully tht> pos­
l'ible t>ITt>et on White Lobel In no·dt>poslt bottles. The cost ot this pnekage-­
lmportt'd hops, bott!Ps, cnrtous-hnll bPPn rllslng for 11 long ttme--untl Wt> wt>re 
lwglnnlng to douht our nbillty to continue It ns n 10¢ pn<"knge. To inci'Pil~l' 

tht> C'o:<t would dt•stroy the t'\'!'11-pt'IC't> ndvnutnge this hottle hlls pnjoyt•d-nrul 
tlw $1.00 fiat price ot "Ftunlly-l'uk". 

ThPrP(ot·e WI' clt•cltlPI! to make thl' \\'hltp Lnh!'l tu•-<lt•pollit botll!' nn 11-mmce 
c·outnluPr, nvoltllug nny lnc•J'!'Il:<l' In C'o:<t tu C'IJII:<UmPr or J'l'tnilPr-w!' nhsorb 
th!' ni'W Ft•tlt•rnl tnx. 

White Lnht'l nt 11 oUJJC't'!l Ill !I till tht> l•lgg:!'!>t buy In th!' Alll!'rl,•nn hPPJ' mn rket. 
It still Is 11 Jli'('Jnlnm ~!nit llt•t•r, ht·t•\wtl l'o(Piy nf fan('y mnlt null costly lm· 
portPd lwp~. 

It f:lwnltl RPJI ut 11 fa:<tt•J' JIII!'P 11t lf)( ilwu It 1111~ t'\'PI' !!olol In tltP past (noW 
thnt ('llllJJ!'d IH't'r ~t'Jis at ]1('). 
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Please re-sell the story of White Label to every tlraler and mge him to get 
the bigger profits.of faster turnover at 10¢ straight (Resp. Ex. No. 10). 

On July Hi, 1940, there appeared in a trade paper known as the 
"Grocer-Graphic," which had a circulation of about sixteen thousand 
among retail grocers and delicatessen opera tors in the New York 
City trade area (which includes New York City and portions of 
New Jersey and Connecticut), the following news item: 

TROMMER ABSORBS NEW DEFENSE TAX 

There has been no Increase In wholesale or retail prices of Trammer's White 
Label beer liS a result of the Federal defense tax bill, It has been announced 
by John F. Trommer, Inc. The Trommer "Family Pak," a carton of 10 no­
<l~>posit bottles of White Label continues to sell fit $1 with the price to the • 
retailer also remuinlng unchanged (Hesp. Ex. No. 17). 

This item, while not a.ctually written by respondent, was based 
upon information supplied by respondent to the publisher. Respond­
ent denies particularly that it authorized the use of the caption, 
''Trommer Absorbs New Defense Tax." 

In the next issue of this same paper, published on July 30, 1940, 
the following appeared, also as a news item: 

THOMMF:R AnsoR!lB '!'AX ON SOME WHITE LABEL 

The consumer price of Trommer's White Label beer In the no-dpposlt bottle 
hns remalnPd at 10 cents In grocery stores Jn spite of the Feueral re11rmament 
tux, It has been announced by John F. Trommer, Inc. The price of this package 
has not b<•en lncremwd to the retailer. The Trommer "Famlly-Pak," a closed 
eurton of 10 no-dPposit bottles of White Label beer, also rontlnues to sell at $1, 
the prlee In the metropolitan area before the new Federal tax, and the pl'ice to 
the retai!Pr on this package also rPmulns unchanged (Com. Ex. No. 5). 

The text of this item, exclusive of the caption, was prPpared and 
supplied to the pnp<>r by respondent. Here, as in the case of the 
eai·lier item, respondent disclaims nny responsibility for the caption. 
Rt>spondent's purpose in supplying this item for publication was to 
~orrect what it considered. an erroneous implication of the earlier 
Item. The earlier item did not, in respondent's opinion, distinguish 
sufiiciently between the no-deposit 10-cent bottle of White Label and 
the tall or pouring bottle, the price of which had been increased by 
respondent to cover the new tax. 

_It appears from the record that th('se hvo news items attracted 
Widespread attention in the trade a111l caust-d considerable confusion, 
due to the failure of the it<>ms to make any n•fl'r<>nce to the fact that 
the contents of the no-deposit bottle lt:Hl L('t•n rednc('d from 12 to 11 
Oil! ' l ' . lC{•s. UPspomlent'H competitors (mo:-t of w 10111 were contmumg 
to Ufie a 12-ounee Lott le niH I had itJ<•reast>tl the price to cover the tax) 
e1PPriencNl tliffirulty in mretin~ the com1wtitive situation thus 
crl'at I'll. 
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A third issue of the trade paper, which was published on August 
13, 1940, carried a news item which disclosed the actual circumstances 
surrounding the continuance of the 10-cent price. This item read as 
follows: 

Now 11 OUNCES IN TROMMt:R BREWEBY 

N~Dl."POSlT PACK 

Contents of the no-deposit bottles of Trammer's Wblte Label beer bave been 
reduced to 11 ounces since the Imposition of a Feueral defense tax on July 1. 
For this reason the John F. Trammer Co. has not Increased wholesale prices on 
this container unit nor have the retail prices on these been increased. A story, 
released by the Company and publl~<hed In tbls newspaper on July 30, did not 
state that this change In contents bad taken place (Resp. Ex. No. 18). 

Respondent, on August 8, 19-!0, also issued the following letter to 
some four thousand retail dealers in the New York trade area: 

Several 1nqulr1Ps have rPnehrd us r~>~ruding the cont£'nts of our White Label 
no-deposit bottle, and we are glad to clarify this matter. 

White Label Is brewed of costly Imported 1\Iult. 'l'lte price of thl!! material 
l1a11 h£'en rising constantly. We had been concerned over this, because tbe 
public knows White Label bus been a 10¢ S£'1IC'r for y£'nrs and we were afraid 
we would have to lncren~e Its lll'lce. Then t•ume the uew Fed('ral tax of $1.00. 

We are confronted with the prospPCt of destroying the "~veu.money" quick· 
snle nnd qulc·k-turnover f£'utnres of not only Individual bottii:'S, but also the even­
monl'y teuture of the 10-bottle Fnmlly·Pnk. After conslllernhle ~;tully we lle­
termlned thut your lntert•st and the t·owmn]('rs' Intel'('st would best he served 
by reducing the contents mei'Ply one llunce to elevPu om1ces: by our absorbing 
the Federnl tnx, and thPrPby continuing the consumer price of White Lnb~l at 
10¢ Jn single bottlPs and $1.00 In t11e Famlly·Pnk. 

We nre sure every rl'taller who knows that qnlek turnover ut n fair profit 
Is more prcfitnblP thnn large Jlrofits and only ocmslonnl sniP:-~, wlll welcome 
his opportunity to be nhle to continue to give his customers White Label nt the 
!illme old price of 10¢ xwr bottle (llesp. Ex. No. 15). 

The label on the new type of bottle contained, in small type, the 
legentl "Contents 11 H. oz." Certain advertising cards used by re­
sponuent included tt picture of the new bottle and label, and respond­
ent also mnde certain t'hnngE>s in the wonling on its cartons nnd cases 
indicating that the bottlt.•s were "11 oz. bottles." Similar changes 
were abo made on respollllent's order blanks and invoices. 

(In May 19-!2, the Wnr Production Board issued an oruer prohibit­
ing tl1e use of LPPr containers of l<'ss than 12 fluid ounce capacity, and 
respondent thereupon discontinu<'l] tl1e uso of the 11-ounC<' hottle 
nnd reverteu to the use of n 12-ounce ueposit bottle, incrrasing its 
price to cover the increased contrnt of the bottle.) 

PAR. 6. It is insisted by respondent that the record, considered as a 
whole, demonstrates that respondent had no intention of misleauin:;! 
its deniers or the public with respt•ct to the reduction in the content of 
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its bottles, and it is particularly urged that respondent should not be 
held responsible for the captions appearing on the first two news items 
in the trade paper to the effect that the new tax was being "absorbed" 
by respondent. The Commission is of the opinion, however, that, 
aside from the captions, the items were misleading in that they rep­
resented or implied that there had been no increase in the price of 
respondent's beer, and that both dealer and consumer would continue 
to obtain for the regular price the same quantity of beer as they had 
been receiving before tJ1e imposition of the new tax. Assuming that 
respondent did not authorize the specific statement in the caption of the 
news items that respondent had "absorbed" the tax, the items, inde­
pendent of ti1e caption, could not but have the effect of leading a sub­
stantial number of dealers, and through such dealers a substantial por­
tion of the public, to believe that respondent was in fact assuming the 
entire burden imposed by the new tax-that is, was "absorbing'' it. 

The Commission is of the further opinion that this result was con­
tributed to through the use of bottles which were to the casual observer 
indistinguishable from the former bottles which contained 12 ounces 
ratlH'r than 11 ounces. It appears from the testimony of respondent 
and the manufacturer of the bottles that it was desirable, both from 
the viewpoint of the cost of the bottle and in order to obviate the neces­
sity of alterations in respondent's bottling machinery, that the same 
general type of bottle be retained. Assuming this to be true, it never­
theless appears that the retention of the same type of Lottie furthered, 
~o some extent at least, the erroneous impression created by the news 
Items. Of significance also in this connection is the fact that the 
12-ounce bottle was in rather general usc in the industry, an<l in 
the absence of information to the contrary many dealers and members 
of the public expected n bottle of that capacity. 

The Commission is also of the opinion that the disclosure on the 
label and on the cartons, cases, and advertising cards of the actual 
contents of the new hottlc did not ser\'e adequately to correct the im­

. Pression created hy the news items, as the statements making the dis-
closuJ·e were in inconspicuous type or lettering nntl in many cases 
'"oulu not be obsern•d by the ordinary purchaser, particularly in view 
of the similarity of the old and new bottles. With respect to the dis­
closure in the order blanks and inl'oices, here also the statements as to 
the cu pacity of the bottle were inconspicuous, and moreover, these 
statelllrnts rrachrd only the draler:,; and not the public. 

PAn. 7. The Commi:-~ion therefore finds that the repr<'~cntutions 
lllatle or cauS<'d to Lc made by respmlllent through the trade papPr were 
~rl·oneous and mislt>ading, a~d that t.he use of these 1:eprcsentations 

a!} the t<'ndency and capac1ty to nuslead a substantial numLer of 
1;28713-43-vol. 36-40 
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dealers and members of the public with respect to the actual price of 
respondent's beer and the quantity of such beer obtainable for the 
price paid, and the tendency and capacity to cause such dealers and 
members of the public to purchase substantial quantities of respond­
ent's product as a result of the erroneous and mistaken bPlief so engen­
dered. In consequence therpof, substantial trade was diverted unfairly 
to the respondent from its competitors, among whom Wl're those who 
did not engage in such nets or practices. 

CO~CLUSION 

The acts and practices of the respotlllent as herein found are all 
to the prejudice of the public and of respondent's competitors, and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in comml'rce within the intent and mean­
ing of the Federal Trade Commission Act. 

ORDJ<:R TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis­
sion upon the complaint of the Commission, the answer of respondent, 
testimony und other evidence in support of and in opposition to the 
allegations of the complaint taken before a trial E>xaminer of the Com­
mission theretofore duly designated by it, report of the trial examiner 
upon the evidence and the exceptions to sueh I'('port, bri('fs in support 
of nnd in opposition to the complaint, and oral argument; and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trude 
Commission Act: 

It i-9 ordered, that thl' l'P~pondent, John F. Trommer, Inc., a corpo­
ration, and its oflicPrs, agents, repr!'sentatins, nnd employ('PS, d.in•l'll) 
or through any corporate or oth('r device, in connection ·with the offer­
ing for sale, sale, and distribution of l'('!!ponllent's lwer in commerce,· 
as "commerce" is defined in the Ft•d('rul Tnule Commission .Act, do 
forthwith cea~e atHl de~i::;t from: 

Ht>JH'l's('ntin~, ditwtly or by implication, thnt respond('nt is pay· 
ing or absorbing nny tax on its Lt•t>r, wlwn su<"h purported payment 
or absorption is in faet compensatetl for, in whole or in part, by 11 

I'P<luction in the cnpacity of tht• routaim•t·s in whi<'h s11ch hl•('r is sohl. 
or by a l'l•duction in tlw quantity of bPPr pluc<'tl in such contniw•rs. 

It is furtlterorrlacd, That the 1'<'~'-pondt•Jlt :-hnll, within GO days nftt•r 
srrvic<' upon it of this ortl<·r, t1Ie with tlw CoB1nli~~iona l'«'port in writ· 
in~, H·tting forth in d('tail tl1e lll:\1111('1' und form in '' hi<"h it has l'fllll· 
plit.•d with this order. 
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Where a corporation engaged In the manufacture and competitive lnterstllte sale 
of Its electric-fence controllers, designated as "l'nrmuk Electric Fencers"; by 
advertlsemPnts In newspapers and trude journals, and by means of folders, 
pumphlets, clrculur letters, and othPr advertising media distributed gen­
erally to pror-;pectlve purchasers, dir<'ctly or by Implication-

( a) Hepresented thnt the u;;e of a single wire with Its electric-fence controller 
would positively hold all livestoek, and thut Its electric-fence controller 
would hold livestock ns ~fTPctlvely us u steel or concrete endosure; and 
was a positive, sure, und cPrtaln method to confine livestock, would prl'vent 
Its es<·npe under ull conditions, and would bold the worst of fence bt·eakers; 
and 

(IJ) HPprPMPnted thut n;;e of suld lli'Oilnet <·ut fPIJC'iu;..: costs to less than $10 Jlt'r 
mile uud e1TPetcd a saving of 90 p<•rcPnt In fl'ucing costs; 

Pacts being tliut said "l'nrmnk Electric l<'enf'er" Pqulppl'd with a single wire 
would uot confiue uny unlmnl of a size whlth would JlN'mlt It readily to 
}lass mulrr or O\'Pr the wire without coming In contuct tbl'rewlth, or any 
llnlmul whose natmal covPrlng or coat would Insulate It ft•om electric shock 
at thl' point of <•ontuct; nor c•onftne ft>tH'e hrt>nkl'rs unless said fence breukers 
hntl re<'<'l\'t>cl prior and propt>r training; or otherwise accomplish economlt>s 
lllHl rl'~nlts Ill'! nbo\'C claimed therl'tor; 

\Vith h•IHlPncy and <'llJllldty to mh;lt>ad 1111<1 deeelve a substantial portion of 
tlw Jlllrehu:-;lng public Into tile mlstnkl'n belief that such misleading rl'pre­
RentnthliiR wt>re true and Into the purchase of said product bef'ause of su<'h 
~'rrorll'ous l)('li<'f, wlwreby trade Wll!! dlvert<'d unfairly to It from Its competl: 
tor11, mnny of whom did not nrlsrepresE'ut their products; to the substantial 
fnjll!'y ot ('Oilllll'tftion: 

lleld, That suld acts nnd prnctkt>s, us above set forth, wrre all to the prejudice' 
Hllc) Injury of the pnhlle and eompetltO!'s, 1111<1 constituted unfair ml'thods of 
!'Otnpl'tltlon In commt>rce and unfair n nd dect>ptlve nets and practices therein. 

Before Jlr. Lewis C. Ru.~scll, trial examiner. 
J/ r. Jt'x.~e !J. 11axli for the Commission. 
Mr .• llfred /),Jlillman, of Knnsu;; City, ~Io., for respomlrnt. 

Cmri'I.AIN'f 

Pursuuut to tht> provbions of the Ft>dt>ral Trude Commission .Act. 
O.ll,l Ly \'irtue of the authority Yl'~tr<l in it by saiJ net, the Federal 
1'J·ntle Commis~ion hn\'ing rru~on to Ll'lieve that Purker-:\lcCrory 
~·in~ Co., a corporation, hen•inafter referred to as re-

J 
1 

~'111 •lh111H 8 ~ to the tut•U Rntl ortlo•r to I'I'IIKI' and oh•M!Ht t••ul'ol by the Cumml••lt•n °11 

2~11 '1 la, 1\lt:J c nut JOIII•IIHIII'ol), \\l'rP \'HI'RII'tl and Sl't RKitle by tbe CommiHMion nn )IRI'. 
• !Ita. 


