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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF BEC. 5 OF AN ACT OF CONGRESS APPROVED SLI'T. 26, 1914

Docket 4736. Complaint, Mar, 19, 1942—Dccision, June 25, 1943

Where five corporations which (1) were engaged in the production and Interstate
sale, lease, rental, and distribution of commercial motion-picture films to or
on the order of manufacturers and national advertisers of varicus products,
and in the furnishing of gisplay service to advertisers in motion-picture
theaters through the use of such films, controlling more than 90 percent of
the volume of business done in the motion pleture screen advertising indus-
try; (2) had under contract to display advertising flms—under either
national programs or cooperative programs, In latter of which cost Is borne
Jointly by manufacturer and its local dealers—about 8,000 motion-picture
theaters (of the approximately 16,0(0 in the United States) In small citles
and towns; (3) were from time to time in free, active, and substantial com-

. Dbetition with other film distributors and advertisers who produced their own
films; and prior to the acts and practices below set forth, were In such
competitlon with one another;

Ac“ng In cooperation with one another or with and through corporate “General

Screen Advertising” or “GSA” booking ageney, controlled by one of their

members, and Its chafrman, and also with and through their association,

organized to adopt rules and regnlationg governing the handling of covperative
advertising fllms and programs, and Its secretary——

Entercd into understandings and agreements between and among thewselves

and with other film distributors as to screening rates and commissions and

other terms and conditions In conncction with the Interstate sale, lease,

Tental, and distribution of films containing advertisements solicited from

Bational advertlsers; and pursuant to such understandings, et and in

turtherance thereof (1) entered into Individual contracts with moving-picture

exhibitors for the exclusive privilege of exhibiting In their theaters com-

lerclal or advertlsing motion-picture films, usually for B&-year P“”o‘_“;

(2) organized as their only channel for solicitation of national advertising

contracts from manufacturers, aforesald corporate “GSA,” with the excep-

tion that two of thelr number also used as a booking ageney for certaln ter-

Fitory corporate “Screen Broandcast Corp.” or “SBC,” as below set forth;

&nd (3) efther directly or through their sald booking agencles, fixed the

display rates to be charged manufiacturers, the rates, commisslon.sl. and other

Compensation to be allowed the agencies, and the terms and conditions under

eWhlch natlona) advertlsing flms were to be shown In theaters; and
Te sald “GSA” booking ngeney and suid distributors—

( Tepared, promulgnuﬁl, ixoc{m-d, and carrled out—except in the territory
hiorth of Virginfa and east of Ohlo, where aforesald “SBC™ hiad arrangements

low deseribed—uniform codistributor sgreements whereunder (1) distrib-
Utors were to furnish “GSA” a list of all theaters under contract, for classtl-
fcatioy by It according to size, circulation, desirubility, and minimum rate

{a

~—
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per thousand weekly attendance; (2) without its specific authority, no dis-
tributor was to assign or make any listed theater available to any competitor
for national motion-picture advertising, or list any theater contracts assigned
to It by another; (3) no distrlbutor was to accept or release any films other
than cooperative film advertising for a national advertising account, unless
booked and released through said “GSA”; (4) “GSA™ was to have power
arbitrarily to decide conflicts between distributors as to exhibitor contracts;
(5) prescribed penalties were to be imposed for various violations of contract
and rulesgoverning the distribution of, and the fixed screening rates of com-
pensation for, national film advertising; (6) distributors were to refer to
“GSA"” all prospects for such advertising; (7) “GSA” was to collect from
national advertisers for all screen showlings and remit to respective distrib-
utors a fixed percentage of the gross amounts collected ; and (8) distributors
were to observe certain “rate cards” issued by “GSA” for computing the
screening rate for each theater on the basls of weekly attendance; and

Where aforesaid and certain other distributors—

(c)

Organized their aforesaid assoclatlon and adopted and observed rules and
regulations governing cooperative advertising transactions with manufac-
turers whereby (1) membershlp wag limited to companles who were regu-
larly engaged In furnishing fllm advertising display service for advertisers
in theaters and had contracts therefor; (2) “standard advertlsing programS"
consisted of those produced for manufacturers for their wholesale or retail
outlets on either a sponsored or participating basls, and consisted of at lcast
13 films of specified length; (8) a standard rate book was printed by members
after listlng at semlannual meetings all theaters avallable for showing manu-
facturer-dealer programs, along with corresponding rates of compensation
agreed to be observed In members' dealings with advertisers and theaters
(4) the “originator” or seller, of a standard program to a manufacturel
recelved a minimum commisston of 10 petcent on the gross volume of dealer
contracts sold by the “participators,” or association members who ncccpted
the program and partleipated in the selling and serviclng of 1t; (5) particl
pators, upon acceptance of a program, leased or rented the necessary film
prints from the originator at prices fixed by the association: and (8) pnrtlcl‘
pators made monthly reports to the originator showlng the number of sbip”
ments they made on each originator's program; and

Where two of said distributors, sald “SBC” booking agency, and its president—
(d) Entered into understandings and agreements with respect to the sale of sal

advertising film to all natfonal advertisers located In the northeastern Unlted
States; and

Y¥here sald “SBC” booking agency, pursuant thereto, and acting in concert with

(e)

"

others above referred to—

Acted as exclusive national wsales representative for sald two distributors
in the territory east of Ohlo and north of Virginia, and part of Mich!ga®
including Detroit, in which “SDC" had sole right to solicit and rell fiim
advertising to all national advertisers whose home offices and nd\orth'"‘
agencles were Joeated thereln, and In which gald two distributors agreed no
to accept any such advertlsing from any source other than “SBC"; and
Sold such advertising to such advertlsers for screening in theaters ('ontrou"d
by sald two distributors according to attendance figures or at rates of col”
pensation lsted with it by such distributors, but subject to the prov pisiof
that {f the distributors' attendance figures or Msted rates with respect
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any theater were In excess of those published by aforesaid “GSA” booklng
agency, “SBC” was authorlzed to and did sell such advertising at “GSA’s”
figures;

With effect of unduly restraining and suppressing competition in the sale, leasing,
rental, and distributlon of commercial motion-picture films in commerce, and
with capacity and tendency to create a monopoly thereln:

Hcld, That such acts and practices, under the circumstances set forth, were all
to the prejudice of competitors and of the public, and constituted unfair
methods of competition in commerce.

Before Mr, W. W. Sheppard, trial examiner,

Mr, Everett . Ilaycraft for the Commission,

Mr, Willard 8. McKay, of New. York City, for Screen Broadcast
Corporation and Albert E. Fair.

Mr. David Strickler and Mr, Thomas M. Burgess, of Colorado
Springs, Colo., for General Screen Advertising, Inc., J. D. Alexander,
Association of Advertising Film Companies and Alexander Film Co.

Rosen, Kammer, Wolff & Farrar, of New Orleans, La., for C. J.
- Mabry and Motion Picture Advertising Service Co., Inc.

Morrison, Nugent, Berger, Byers & Johns, of Kansas City, Mo., for
United Film Ad Service, Inc.

Oppenheimer, Iodgson, Brown, Donnelly & Baer, of St. Laul,
Minn, for Ray-Bell Films, Inc.

Mz, John Francis Thice, of Independence, Mo., for A. V. Cauger
Service, Inc,

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the respondents
Named and represented in the caption hereof, and more particularly
deseribed and referred to as respondents herein, have violated thg pro-
Visions of scction 5 of said act, and it appearing to the Commx_ssx'on
that proceeding by it in respect thereof would be in the public in-
terest, hereby issues its complaint, stating its charges in that respect
as follows: . .

Paracrarm 1. Respondent, Screen Broadeast Corporathn, lierein-
aftor referred to as respondent SBC., is a corporation, orgE\m.zed under
the laws of the State of New York with its office and pr_mcxpal place
of business located at 30 Rockefeller Plaza, New York City.

R('Spondont, Albert E. Fair, owns the entire ca[-nta'l .stock of re-
Spondent, SBC., and is named respondent herein, individually, and
8S president of said corporation. .

Respomlotnt, General gcroen Advertising, Inc., .]mremafter referred
to ag respondent, GSA., is a corporation, orgi}mz‘ed under the la.ws
of the State of Delaware in December 1937, with its office and prin-
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cipal place of business located at 400 North Michigan Avenue, Chi-
cago, Ill. Said respondent corporation succeeded to the business of
a corporation of the same name organized as a nonprofit corporation
under the laws of the State of Illinois in 1933 by respondent, Alex-
ander Film Co., and respondent, Motion Picture Advertising Service
Co., Inc.

Respondent, J. D. Alexander, president of respondent, Alexander
Film Co., owns the majority of the capital stock of respondent, GSA.,
and is named respondent herein, individually, and as chairman of the
board of directors of said respondent, GSA,

Respondent, Association of Advertising Film Companies, herein-
after referred to as respondent association, is a voluntary unincor-
porated association of advertising film companies, including the re-
spondents, Motion Picture Advertising Service Co., Inc., United ¥ilm
Ad Service, Inc., Ray-Bell Films, Inc., Alexander Film Co.,and A. V.
Cauger Service, Inc. Said association was organized in September
1938, to adopt rules and regulations governing the handling of cooper-
ative advertising films and programs.

Respondent, C. J. Mabry, vice president and treasurer of respond-
ent, Motion Picture Advertising Service Co., Inc., is named respondent
herein, individually, and as secretary of respondent association,

Respondent, Motion Picture Advertising Service Co., Inc., herein-
after referred to as respondent, MPA, is a corporation organized under
the laws of the State of Louisiana with its office and principal place of
business located at 1032 Carondelet Street, New Orleans, La.

Respondent, United Film Ad Service, Inc., hereinafter referred to
as respondent, United Film, is a corporation organized under the laws
of the State of Missouri with its oflice and principal place of business
located at 2449 Charlotte Street, Kansas City, Mo.

Respondent, Ray-Bell Films, Inc., hereinafter referred to as respond-
ent, Ray-DBell, is a corporation organized under the laws of the State
of Minnesota with its office and principal place of business located at
2269 Ford Parkway, St. Paul, Minn,

Respondent, Alexander Film Co., hereinafter referred to as respond-
ent, Alexander, is a corporation organized under the laws of the
State of Delaware with its office and principal place of business located
in Colorado Springs, Colo.

Respondent, A, V. Cauger Service, Inc., hereinafter referred to as
respondent, Cauger, is a corporation organized under the laws of the
State of Missouri with its office and principal place of business located
at 103-22 Winner Road, Independence, Mo.

I’ar. 2. The said respondents, MP\, United Film, Ray-Bell, Ales-
ander, and Cauger, hereinafter referred to collectively us respondent
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distributors, are all engaged in the business of producing, selling, leas-
ing, renting, and distributing commercial motion-picture films to or
on the order of manufacturers and national advertisers of various
Products, and other distributors of motion-picture films, and the fur-
nishing of display service to advertisers in motion-picture theaters
through the use of such films. Said respondent distributors cause said
films, when produced, sold, leased, or rented to be transported from
their respective studios and places of business to motion-picture the-
aters located throughout the several States of the United States and
in the District of Columbia, where said films are displayed on the
moving-picture screens of said theaters for a specified length of time,
usually 1 week, at the conclusion of which, said films are returned to
respondent distributors for any necessary repairs thereto and then
said films are again transported to and from other theaters in the
$ame manner. There has been, and now is, a constant recurring course
of interstate trade and commerce in said films throughout the several
States of the United States and in the District of Columbia.

The business of distributing advertising films originated in showing
Screen advertising for local merchants in local theaters and this was,
and still is, known as local advertising. In the beginning advertising
films for display on local moving-picture screens were produced by
the film distributor who serviced the theater and handled the entire
transaction, paying or allowing the theater a certain amount for the
Use of the screen and retaining the balance of the amount of compen-
Sation received from the merchant. This form of local screen adver-
Using is still carried on by all of the respondent distributors on an
xtensive scale, each distributor handling such advertising in its own
Way.

_Approximately 12 years ago, manufacturers of nationally adver-
tised products became interested in motion-picture screen advertising
and through their advertising agencies put on advertising campaigns
With various advertising film distributors who were supplying com-
Mercial motion-picture film to exhibitors, As a result there grew
Up in the screen-advertising industry the production and use of so-
Called national advertising films, consisting of short screen playlets
Produced in black and white, or color, and with sound, depicting the
Products of manufacturers, the cost of production and screening of
Which was entirely borne by the manufacturer; and so-called coop-
®rative advertising films, which featured similar advertising insti-
Rated by the manufacturer, but the cost of which is borne jointly by
U‘)e manufacturer and its local dealers. Where it is desired, a dealer
Signature trailer may be added to the film at the expense of the manu-
Acturer or dealer, or both.
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There are now in the United States approximately 16,000 motion-
picture theaters in operation. Of this number, approximately 8,000
located in small cities and towns are recognized as good prospects for
national and cooperative screen advertising and are under contract
with respondent distributors to display films advertising products
under either national advertising or cooperative programs.

Par. 3. Said respondent distributors during the past 12 years have,
from time to time, been in free, active, and substantial competition
with other film distributors in the sale, rental, and distribution of
commercial motion-picture films in commerce and also in competition
with some advertisers who produce their own films and seek to have
them displayed or shown on the screens of local theaters. Prior to
the adoption of the practices hereinafter alleged, respondent dis-
tributors were in free, active, and substantial competition with each
other, and but for the acts and practices hereinafter alleged, said
respondent distributors and other distributors would now be in free,
active, and substantial competition,

Said respondent distributors constitute a large and important part
of the motion-picture screen advertising industry, controlling more
than 90 percent in the aggregate of the volume of business done in
said industry, Said respondent distributors, as allied and banded
together in respondents, SBC., GSA., and Association, are enabled
thereby to exercise more effectively the control and influence of trade
and commerce in said industry.

Par. 4, Respondent distributors acting in cooperation with each
other and through and in cooperation with respondents, SBC., re-
spondents, GSA., and respondent, Association, and individual re-
spondents, Albert E. Fair, J. D. Alexander, and C. J. Mabry, during
the period of time, to wit, since the year 1933, and particularly during
and since the year 1937, have entered into understandings, agreements,
combinations, and conspiracies between and among themselves and
with other film distributors to hinder and suppress competition as to
the screening rates and commissions and other charges in the in-
terstate sale, lease, rental, and distribution of advertising films con-
taining advertisements solicited from national advertisers; to restrain
interstate trade in said advertising films, to hinder and suppress
competition between and among producers and distributors of said
advertising films, and to create a monopoly in the interstate sale, leases
rental, and dlstrlbutxon of said advertising films. Pursuant to said
understandmﬂq, agreements, combinations, and conqpxracxes, and in
furtherance thereof, said respondents have acted in concert and in
cooperation with each other in doing and performing the following
methods, acts, and practices:
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(a) The respective respondent distributors entered into individual
contracts with moving-picture exhibitors for the exclusive privilege
of exhibiting commercial or advertising motion-picture films in the
theater or theaters owned or controlled by the said exhibitors for a
specified period of time, usnally for 5 years.

(5) Respondent distributors organized or caused to be organized,
Tespondent GSA, and respondent, SBC, as booking agencies to so-
licit national advertising contracts from manufacturers for and on
behalf of respondent distributors.

(¢) Respondent distributors, either directly or through respond-
ents, GSA and SBC, determined and fixed the screening rates to be
charged manufacturers, and the rates, commissions, and other amounts
of compensation to be paid or allowed the booking agencies and ex-
hibitors and the terms and conditions under which national adver-
tising films are to be shown in various theaters of exhibitors with
whom respondent distributors have contracts. :

(d) Respondents, MPA and United Film, their officers and di-
Tectors, entered into a distributors’ agreement with respondent, SBC,
and respondent, Fair and others, in October 1939, to remain in effect
unti] the year 1945, containing, among others, provisions to the follow-
ing effect: (1) That respondent, SBC, shall act as exclusive national
Sales representative for respondents, MPA and United Film, in the
Northeastern territory, comprising roughly the territory east of the
State of Ohio, north of the State of Virginia, and a part of the State of
Michigan; (2) that in said territory respondent, SBC, and respondent,
Fair, shall have the sole and exclusive right to solicit and sell national
Motion-picture film advertising to all national advertisers (those who
Carry advertisements in at least three magazines with circulation in
thres or more States) whose home offices and whose advertising
8gencies are located within said territory; and that each of the said
distributors agree not to accept any national motion-picture film ad-
Vertising from any source other than SBC in said territory; (3) that
SBC will sell motion-picture film advertising to such national ad-
Vertisers for screening in theaters controlled by the said distributors
according to attendance figures or screening rates of compensation
listed with said SBC by the respective distributors: Provided, how-
¢ver, That if any said distributor’s attendance figures or listed rates
With respect to any theater is in excess of that established by re-
Spondent, GSA in its published attendance listings or compensation
Tatings, the said SBC is authorized to sell national advertising for
Such theaters at the attendance figures and rates published by said

Tespondent GSA.
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(¢) Respondent distributors and respondent, GSA, in 1940 pre-
pared, promulgated, and executed uniform codistributor agreements
between respondent, GSA, and respondent distributors containing pro-
visions to the following effect: (1) That respondent distributors shall
furnish respondent, GSA, a list of all theaters under contract which
are to be classified by respondent, GSA, according to size, circulation,
desirability, and minimum rate per thousand weekly attendance; (2)
that without specific authority, from respondent, GSA, no distributor
will make any theater so listed available to any competitor for national
motion-picture advertising, nor list any theater contracts assigned to
it by another; (3) that the distributors shall not accept or release any
film, except cooperative film advertising for a national advertising ac-
count, unless such film is booked and released through respondent,
GSA; (4) that respondent, GSA, shall have power to arbitrarily de-
cide conflicts between distributors as to contracts with exhibitors; (5)
a list of penalties were prescribed for various violations of the con-
tract and rules governing distribution of, and the fixed screening rates
of compensation for, national film advertising; (6) that respondent
distributors shall refer to respondent GSA, all prospects for national
advertising; (7) that respondent, GSA, shall collect from the national
advertisers for all screen showings and remit to the respective distrib-
utors a fixed percentage of the gross amount collected; (8) that re-
spondent distributors shall observe the rate card issued by respondent,
GSA, for computing the screening rate for, or amount of compensation
due, each theater based upon weekly attendance. Respondent distrib-
utors and respondent, GSA, carried out and put into effect all the
above-described provisions of said codistributor agreements through-
cut the country except in the territory north of the State of Virginia
and east of the State of Ohio, where respondent, SBC, had the arrange-
ment described in subparagraph (d) preceding.

(/) Respondent distributors and other distributors organized the
respondent association in 1938 and adopted the following rules and
regulations governing cooperative advertising transactions with
manufacturers, which have since been observed by said respondent
distributors: (1) Membership in respondent association is limited to
companies who are regularly engaged in furnishing film advertising
display service for advertisers in theaters, and who have contracts for
such service with theaters; (2) standard advertising programs of the
association consist of programs produced for manufacturers for
their wholesale or retail outlets on either a sponsored or participating
basis and consist of at least 13 films of specified length. A sponsore
film program is one where the manufacturer has paid for all nega-
tives and film prints and assists the association in publicizing the
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program to its dealers, but does not participate with the dealers in
the cost of the showings. A participating or cooperative program
is a sponsored program in which the manufacturer also participates
with the local dealer in the cost of display service in theaters; (3)
the association member who sells a standard association program
to a manufacturer is known as the originator and the other members
of the association who accept it and participate in the selling and
servicing of the program are known as participators; (4) a standard
rate book is printed by the association members after semiannual
meetings during which all theaters available for showing manufac-
turer-dealer programs are listed with corresponding rates of compen-
sation which the members agree to observe in their dealings with
such theaters; (5) the originator receives a minimum commission
of 10 percent on gross volume of dealer contracts sold by partici-
pators; (6) participators upon acceptance of a program from origi-
nator lease or rent the necessary supply of film prints from the origi-
nator at rates fixed by the association; (7) participators make monthly
reports to the originator showing number of shipments made by
Participators on each originator’s program.

Par. 5. Each of the said respondents at the times herein mentioned
acted in concert and in cooperation with one or more of the other
respondents in doing and performing the methods, acts, and
Practices hereinabove alleged in furtherance of said understandings,
agreements, combinations, and conspiracies.

Par. 6. The capacity, tendency, and etfect of the aforesaid under-
standings, agreements, combinations, and conspiracies, and the meth-
ods, acts, and practices engaged in and performed pursuant thereto
and in furtherance thereof are, and have been (a) to unduly restrain,
lessen, injure, and suppress competition in the interstate sale, lease,
rental, and distribution of commercial motion-picture films; () to
unduly hinder and prevent competing producers, sellers, and distribu-
tors of commercial motion-picture films from selling, leasing, renting,
and distributing such film for shipment from the various States of the
United States where said manufacturers, producers, sellers, and lessors
are located to and into various other States where the exhibitors of
said films are located; (¢) to unduly impede, hinder, and prevent
Manufacturers of various commodities producing their own commer-
cial motion-picture films from exhibiting said films on the screens of
Inotjon-picture theaters located throughout the several States and
from transporting such film from the various States where said manu-
facturers are located to the prospective exhibitors thereof located in
other States of the United States; (d) to tend to create in respond-
euts u monopoly in the sale, leasing, rental, and distribution of com-
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mercial motion-picture films in interstate comimerce; (¢) to prejudice
and injure the public and manufacturers, producers, sellers, lessors,
and distributors of commercial motion-picture films and others who
do not conform to the program of the respondents, or who do not de-
sire, but are compelled, to conform to said program,

Par. 7. The acts and practices of the respondents as herein alleged
are all to the prejudice of competitors of respondent distributors and
of the public; have a dangerous tendency to hinder and prevent, and
have actually hindered and prevented, competition in the sale, lcas-
ing, rental, and distribution of commercial motion-picture films in
commerce within the intent and meaning of the Federal Trade Com-
mission Act; have unreasonably restrained such commerce in commer-
cial motion-picture films and have a dangerous tendency to create in
respondents a monopoly in the sale, leasing, rental, and distribution
of said films, and constitute unfair methods of competition in com-
merce within the intent and meaning of section 5 of the Federal Trade
Commission Act,

Rerort, F1NpINGS A8 TO THE Facts, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on March 19, 1942, issued and subse-
quently served its complaint in this proceeding upon the respondents
named in the caption hereof, charging them with the use of unfair
methods of competition in commerce in violation of the provisions of
that act. After the filing of respondents’ answers to the complaint,
testimony, and other evidence in support of the allegations of the com-
plaint were introduced by the attorney for the Commission before 8
trial examiner of the Commission theretofore duly designated by ity
and such testimony and other evidence were duly recorded and filed
in the office of the Commission, Subsequently, a stipulation of facts
was entered into by and between W. T. Kelley, chief counsel for the
Commission, and the attorneys for all of the respondents, except Screen
Broadeast Corporation and Albert E, Fair, which provided that, sub-
ject to the approval of the Commission, the statement of facts in such
stipulation might be made a part of the record herein and might be
taken ag facts established in the procceding, and that the Commissio?
might proceed upon such statement of facts, together with any testr”
mony taken in the proceeding, to make its report stating its finding®
as to the facts (including inferences which it might draw from the
stipulated facts) and its conclusion based thercon and enter its ordef
disposing of the proceeding as to such respondents without the filing
of briefs or oral argument.
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Thereafter, additional hearings were held before the trial examiner,
at which additional testimony and other evidence were introduced
with respect to respondents, Screen Broadcast Corporation and Albert
E. Fair, and such testimony and other evidence were duly recorded
and filed in the office of the Commission. Subsequently, the proceed-
ing regularly came on for final hearing before the Commission on the
complaint, the answers thereto, stipulation of facts (such stipulation
having been accepted and approved by the Commission), testimony,
and other evidence, report of the trial examiner upon the evidence and
the exceptions filed by respondents, Screen Broadcast Corporation and
Albert E. Fair, to such report, brief in support of the complaint and
brief in opposition thereto filed on behalf of respondents, Screen
Broadcast Corporation and Albert E. Fair, and oral argument by
the attorney for the Commission and the attorney for respondents,
Screen Broadeast Corporation and Albert E. Fair; and the Commis-
sion, having duly considered the matter and being now fully advised
in the premises, finds that this proceeding is in the interest of the
public and makes this its findings as to the facts and its conclusion
based thereon,

FINDINGS A8 TO TIIE FACTS

Paracrarir 1. Respondent, Screen Broadcast Corporation, herein-
after referred to as respondent, SBC, is a corporation, organized
under the laws of the State of New York, with its office and principai
DPlace of business located at 80 Rockefeller Plaza, New York, N. Y.

Respondent, Albert E. Fair, is the president of respondent, SBC.
The entire capital stock of respondent, SBC is owned by respondent,
Fair, and members of his family.

Respondent, General Screen Advertising, Inc., hereinafter referred
to as respondent, GSA, is a corporation, organized for profit under
the laws of the State of Delaware in December, 1937, with its office and
Principal place of business located at 400 North Michigan Avenue,
Chicago, Ill. This respondent corporation succeeded to the business
of a corporation of the same name organized as a nonprofit corpo-
Tation under the laws of the State of Illinois in 1933 by respondents,
Alexander Film Co. and Motion Picture Advertising Service Co., Inc.

espondent, Alexander Film Co., owns the majority of the capital
Stock of respondent, GSA.

Respondent, J. D, Alexander, is chairman of the board of directors
of respondent, GSA.

Respondent, Association of Advertising Film Companies, herein-
after referred to us respondent Association, is a voluntary unincorpo-
Mated pssociation of advertising film companies, including the re-
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spondents, Motion Picture Advertising Service Co., Inc., United Film
Ad Service, Inc., Ray-Bell Films, Inc., Alexander Film Co.,and A. V.
Cauger Service, Inc. The association was organized in September
1938, to adopt rules and regulations governing the handling of co-
operative advertising films and programs.

Respondent, C. J. Mabry, is vice president of respondent, Motion
Picture Advertising Service Co., Inc. At the time of the issuance
of the complaint herein he was Sccretary of respondent association
and treasurer of respondent, Motion Picture Advertising Service Co.,
Inc., but has since resigned from such positions.

Respondent, Motion Picture Advertising Service Co., Inc., hercin-
after referred to as respondent, MPA, is a corporation organized
under the laws of the State of Louisiana with its oflice and principal
place of business located at 1032 Carondelet Street, New Orleans, La.

Respondent, United Film' Ad Service, Inc., hereinafter referred to
as respondent, United Film, is a corporation organized under the
laws of the State of Missouri with its oflice and principal place of
business located at 2449 Charlotte Street, I{ansas City, Mo,

Respondent, Ray-Bell Films, Inc., hercinafter referred to as re-
spondent, Ray-Bell, is a corporation organized under the laws of the
State of Minnesota with its office and principal place of business
located at 2209 FFord Parkway, St. aul, Minn.

Respondent, Alexander Film Co., hereinafter referred to as re-
spondent, Alexander Co., is a corporation organized under the laws
of the State of Delaware with its office and principal place of business
located in Colorado Springs, Colo.

Respondent, A. V. Cauger Service, Inc., hereinafter referred to as
respondent, Cauger, is a corporation organized under the laws of the
State of Missouri with its office and principal place of business located
at 109-22 Winner Road, Independence, Mo.

P’ar. 2. The respondents, MP’A, United Film, Ray-Bell, Alexander
Co., and Cauger, hereinafter referred to collectively as respondent
distributors, are all engaged in the business of producing, selling
leasing, renting, and distributing commercial motion-picture films
to or on the order of manufacturers and national advertisers of vari-
ous products and other distributors of motion-picture films, and the
furnishing of display service to advertisers in motion-picture theaters
through the use of such films. The respondent distributors causo
their films, when produced, sold, leased, or rented, to be tmnsportcd
from their respective studios and places of business to motion-picture
theaters located throughout the several States of the United States
and in the District of Columbia, where such films are displayed on the
moving-picture screens of such theaters for a specified length of tim®
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usually 1 week, at the conclusion of which the films are returned to
respondent distributors for any necessary repairs thereto and the
films are then again transported to and from other theaters in the
same manner, There has been and now is a constant course of trade
and commerce by respondent distributors in such films among and
between the several States of the United States and in the District of
Columbia.

Par. 8. The business of distributing advertising films originated in
showing screen advertising for local merchants in local theaters, and
this was and still is known as local advertising. In the beginning,
advertising films for display on local moving-picture screens were
produced by the film distributor, who serviced the theater and handled
the entire transaction, paying or allowing the theater a certain
amount for the use of the screen and retaining the balance of the
amount of compensation received from the merchant. This form of
local screen advertising is still carried on by all of the respondent
distributors on an extensive scale, each distributor handling such
advertising in its own way. )

Approximately 12 years ago, manufacturers of nationally adver-
tised products became interested in motion picture screen advertising,
and through their advertising agencies put on advertising campaigns
With various advertising film distributors who were supplying com-
Mmercial motion-picture film to exhibitors. As a result, there has
grown up in the screen advertising industry the production and use
of so-called national advertising films (consisting of short screen
playlets produced in black and white or color and with sound) depict-
Ing the products of manufacturers, the cost of production and screen-
Ing of which is entirely borne by the manufacturer. There has also
grown up in the industry the use of so-called cooperative advertising
films, which feature similar advertising initiated by the manufacturer

ut the cost of which is borne jointly by the manufacturer and its

local dealers. Where it is desired, a dealer signature trailer may be
added to the film at the expense of the manufacturer or dealer, or
oth,

There are now in the United States approximately 1.6,000 motion
Dicture theaters in operation. Of this number, approximately 8,000
ocated in small cities and towns are recognized as good prospects for
National and cooperative screen advertising and are under contract
With respondent distributors to display films advertising products
Under either national advertising or cooperative programs.

Par. 4. The respondent distributors, during the past 13 years, .hz-lvo

om time to time been in free, active, and substantial competition
With other film distributors in the sale, rental, and distribution of

528713—43 vol, 36——064
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commercial motion-picture films in interstate commerce, and also in
competition with some advertisers who produce their own films and
seek to have them displayed or shown on the screens of local theaters.
Prior to the adoption of the practices hereinafter described, respond-
ent distributors were in free, active, and substantial competition with
one another, and but for such acts and practices the respondent dis-
tributors and other distributors would now be in free, active, and sub-
stantial competition,

The respondent distributors constitute the major part of the motion-
picture screen advertising industry, controlling in the aggregate more
than 90 percent of the volume of business done in the industry.

Pagr. 5. The respondent distributors, acting in cooperation with one
another and through and in cooperation with respondent, GSA, re-
spondent association, and respondents, J. D. Alexander and C. J.
Mabry, have at various times since the year 1933, and particularly
during and since the year 1937, entered into understandings, agree-
ments, combinations, and conspiracies between and among themselves
and with other film distributors as to screening rates and commissions
and other terms and conditions in connection with the interstate sale,
lease, rental, and distribution of advertising films containing adver-
tisements solicited from national advertisers, Pursuant to such
understandings, agreements, combinations, and conspiracies, and in
furtherance thereof, these respondents have acted in concert and in
cooperation with one another in doing and carrying out the following
acts and practices:

(a) The respective respondent distributors entered into individual
contracts with moving-picture exhibitors for the exclusive privilege of
exhibiting commercial or advertising motion-picture films in the
theater or theaters owned or controlled by such exhibitors for a spect
fied period of time, usually for 5 years.

(5) Respondent distributors organized or caused to be organizcd
respondent, GSA, as their only booking agency and only channel fof
solicitation of national advertising contracts from manufacturcr®
except that respondents, MPA and United Film, have also used r¢
spondent, SBC, as a booking agency, as set forth in paragraph 6.

(c) Respondent distributors, either directly or through their book:
ing agency or agencies, determined and fixed the display rates to be
charged manufacturers and the rates, commissions, and other amouf‘tg
of compensation to be paid or allowed the booking agency or agencie®
and the terms and conditions under which national advertising film®
are to be shown in various theaters of exhibitors with whom responde®
distributors have contracts.

(d) In 1940, respondent distributors and respondent, GSA, P&
pared, promulgated, and executed uniform codistributor agreeme?
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between respondent, GSA, and respondent distributors containing
provisions to the following efect :

1. That respondent distributors shall furnish respondent, GSA, a
list of all theaters under contract and which are to be classified by
respondent, GSA, according to size, circulation, desirability, and
minimum rate per thousand weekly attendance.

2. That without specific authority from respondent, GSA, no dis-
« tributor will assign or make any theater so listed available to any
‘competitor for national motion-picture advertising, nor list any theater
contracts assigned to it by another.

8. That the distributors shall not accept or release any film except
Cooperative film advertising for a national advertising account, un-
less such film is booked and released through respondent, GSA.

4. That respondent, GSA, shall have power arbitrarily to decide
¢onflicts between distributors as to contracts with exhibitors.

5. That certain prescribed penalties be imposed for various vio-
lations of the contract and rules governing the distribution of and the
fixed scrcening rates of compensation for national film advertising.

6. That respondent distributors shall refer to respondent GSA
all prospects for national advertising.

7. That respondent, GSA, shall collect from the national adver-
tisers for all screen showings and remit to the respective distributors
2 fixed percentage of the gross amount collected.

. 8. That respondent distributors shall observe certain “rate cards”
Issued by respondent, GSA, for computing the screcning rate for
®ach theater based upon weekly attendance.

Respondcnt distributors and respondent, GSA, put into effect and
Carried out these provisions of such codistributor agreements through-
out the United States except the territory north of the State of Vir-
8inia and east of the State of Ohio, where respondent, SBC, had the
rangement described in paragraph 6. o

(e) In 1938, respondent distributors and certain other distribu-
torg organized the respondent association and adopted the following
Tules and regulations governing cooperative advertising transactions
“ith manufacturers, which have since been observed by the respondent

Istributors: )

L. Membership in respondent association is limited to companies
%ho are regularly engaged in furnishing film advertising display
Service for advertisers in theaters, and who have contracts for such
f¢rvice with theaters. .

2. Standard advertising programs of the association consist o.f pro-
Sramg produced for manufacturers for their wholesale or retail out-

®s on either a sponsored or participating basis, and consist of at least
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13 films of specified length. A sponsored film program is one where
the manufacturer has paid for all negatives and film prints, and as-
sists the association in publicizing the program to its dealers but
does not participate with the dealers in the cost of the showings. A
participating or cooperative program is a sponsored program in which
the manufacturer also participates with the local dealer in the cost of
display service in theaters.

3. The association member who sells a standard association pro-:
gram to a manufacturer is known as the “originator,” and the other
members of the association who accept the program and participate
in the selling and servicing of it are known as “participators.”

4. A standard rate book is printed by the association members after
semiannual meetings during which all theaters available for showing
manufacturer-dealer programs are listed, with corresponding rates
of compensation which the members agree to observe in their dealings
with advertisers and theaters.

5. The originator receives a minimum commission of 10 percent on
the gross volume of dealer contracts sold by participators.

6. Participators, upon acceptance of a program from an originator,
lease or rent the necessary supply of film prints from the originator
at rates fixed by the association.

7. Participators make monthly reports to the originators showing
the number of shipments made by participators on each originator’
program.

P’ar. 6. In QOctober 1939, respondents, MPPA, United Film, SBC, and
Albert . Fair, entered into certain understandings, agreements, com-
binations, and conspiracies with respect to the sale of motion pictur®
film advertising to all national advertisers whose home offices and ad-
vertising agencies are located within a designated portion of the
United States, such understandings, agreements, combinations, an
conspiracies being evidenced by a written contract whose terms pro-
vide that it shall remain in effect until July 1,1945. Pursuant to such
understandings, agreements, combinations, and conspiracies, thes?
respondents, acting in concert and in cooperation with one anothe’
have carried out and put into operation and effect the following acts
and practices:

(a) Respondent, SBC, acts as exclusive national sales represent?”
tive for respondents, MPA and United Film, in the northeastern paf
of the United States, comprising roughly the territory east of ¢ ¢
State of Ohio, north of the State of Virginia, and a part of the Stat®
of Michigan, including the city of Detroit. oo

(3) In such territory, respondent, SBC, has the sole and esclus?®
right to solicit and sell national motion picture film advertising
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:Lle I?Cz;ZmnaI ladvertise.rs.whose hon}e oflices and whose advertising
I.?nited ] Falll‘e olc;'ated within such territory; and respondents, MPA and
ilm adve :t’ilsli’nnazfo:fmed not to accept any national motion picture
territory, g any source other than respondent, SBC, in that
Suc(lcl) nI:fisg)onlder:it’ SBC, sells motion picture film advertising to
theey distrirll)at advertisers for screening in theaters controlled by
Pensution I ltl ?11‘5 :al(]:cordlng to attendance figures or at rates of com-
If, howey 1 fh “('llt ) l.‘espon,dent, SBC, by the respective distributors.
re;pectt er, ;3 lstrlbut?rs attendance figures or listed rates with
GSA. 0°£tmy tll)efiter are in excess o.f those established by respondent
respo’nat ltSSI;;Ch'Shed attendance listings or compensation ratings,
ing for such thetors ot the-eetes o stbensunce fmses publiched by
espondent, GSA. e rates or attendance figures published by
" 011: A‘I:’.i;?]. Each of the respondents has acted in concert and in coopera-
ont e ) tone or more of the qther res.pond.ents in doing and carrying
aid o (zllc s‘an(cl1 Dractices herein descrlbfad in furtherance of the afore-
PAnn Berf;lt‘;ln Ings, agreements, combinations, and conspiracies.
Spiraciec l(j. understandings, agrecments, combinations, and con-
ang res e.ntexed into b).r respondent.s as set forth above, and the acts
ereIt) actldce's engaged in and carried out by respondents pursuant
now ] 1(:1 an l1n furth.erance thereof as herein described, have had and
o ]essve the (;:a;mcxty, tendency', 'and. effect unduly to restrain, hin-
iSt’rib te'n’ and suppress comp?tltlop in the salle, leasing, rental, and
merce”u' ion ?f corr.xmercml motion-picture films in commerce, as “com-
pacit 18 defined in the Feder.al Trade Commission Act, and the ca-
eas; Y and tendency to c'rcate in respondents a monopoly in the sale,
ng, rental, and distribution of such films in such commerce.

CONCLUSION

;I'he .a‘cts.smd practices of the respondents as herein found are all to
U ]r;ZeJUdlce of tl.le competigors of respondent distx.'iputoys and of the
Withi nnq constitute unfair methods of competition In commerce

Min the intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

wo?ns proceeding having been heard by the I* oderal Trade Commis-
Upon the complaint of the Commission; the answers of respond-
to by and between W. T. Kelley,
d the attorneys for all of the
Fair,

tntg, . , .
¢ .53 a stipulation of facts entered in

le . e
o f counsel for the Commission, an
Pondents, except Screen Broadeast Corporation and Albert E.
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which provided among other things that the Commission might pro-
ceed upon the statement of facts in such stipulation, together with
any testimony taken in the proceeding, to make its report stating its
findings as to the facts (including inferences which it might draw from
the stipulated facts) and its conclusion based thereon and enter its
order disposing of the proceeding as to such respondents without the
filing of briefs or oral argument; testimony and other evidence taken
before a trial examiner of the Commission therctofore duly desig-
nated by it; report of the trial examiner upon the evidence and the
exceptions to such report filed by respondents, Screen Broadcast Cor-
poration and Albert E. Fair; brief in support of the complaint and
brief in opposition thereto filed on behalf of respondents, Screen
Broadeast Corporation and Albert E, Fair; and oral argument by
the attorney for the Commission and the attorney for respondents,
Screen Broadcast Corporation and Albert E, Fair; and the Commis-
sion having made its findings as to the facts and its conclusion that
the respondents have violated the provisions of the Federal Trade
Commission Act.

It is ordered, That respondent, Association of Advertising Film
Companics, an unincorporated trade association, and its oflicers; re-
spondent C, J, Mabry, individually, and as secretary of said associa-
tion ; respondent distributors, Motion Picture Advertising Service Co.
Inc., United Film Ad Service, Inc., Ray-Bell Filins, Inc., Alexander
Film Co., and A. V. Cauger Service, Inc., corporations, and their re-
spective officers; and said respondents’ agents, represcntatives, and
employees, directly or through any corporate or other device, in con-
nection with the offering for sale, sale, leasing, renting, and distribu-
tion of commercial motion-picture films in commerce, as “commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from entering into, continuing, cooperating in, or carrying
out any planned common course of action, agreement, understanding
combination, or conspiracy between or among any two or more of said
respondents, or between any one or more of said respondents and others
not parties hereto, to do or perform any of the following acts or things:

1. Fixing or maintaining screening or display rates to be charged
national advertisers, or rates, commissions, or other amounts of com”
pensation to be paid or allowed booking agencies.

2, Entering into contracts with motion-picture exhibitors for the
exclusive privilege of exhibiting national advertising by means ©
commercial motion-picture films in theaters owned, controlled, or oF
erated by such exhibitors.
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3. Entering into, continuing, or carrying out any agreement with
respondent, Screen Broadcast Corporation, or respondent, General
Screen Advertising, Inc., or any other booking or central agency,
whereby :

(a) Respondent distributors agree not to accept national motion-
Picture-film advertising from any source other than respondent, Screen
Broadeast Corporation, or respondent, General Screen Advertising,
Inc., or other booking or central agency, in any designated territory; or

(5) Respondent, Screen Broadcast Corporation, or respondent,
General Screen Advertising, Inc., or any other booking or central
agency, agrees to sell motion-picture film advertising to national ad-
Vertisers for screening in theaters under contract with respondent dis-
tributors according to screening or display rates cooperatively fixed
and listed with respondent, Screen Broadcast Corporation, or respond-
ent, General Screen Advertising, Inc., or other booking or central
8gency, by the respective respondent distributors.

4. Furnishing to respondent, Screen Broadcast Corporation, or re-
Spondent, General Screen Advertising, Inc., or any other booking or
Central agency, a list of theaters under contract with respondent dis-
t}‘ibutors for classification by respondent, Screen Broadcast Corpora-
tion, or respondent, General Screen Advertising, Inc., or other booking
Or central agency, according to size, circulation, distribution, or
Weekly attendance, for the purpose or with the effect of determining
dlsplay rates or charges to advertisers.

5. Declining to accept or release any film for a national advertising
8ccount unless such film is booked and released through respondent,

Creen Droadeast Corporation, or respondent, General Screen Ad-
veI'tis.ing, Inc., or some other designated booking or central agency.

6. Observing any rate card or similar device issued by respondent,
General Screen Advertising, Inc., or any other booking or central
8gency, for computing the screening or display rate or the amount of
®mpensation due each distributor or theater.

i 7. Adopting, promulgating, or putting into eflect standard rates of

“mpensation for use in dealing with national advertisers in connec-
1o with cooperative advertising programs. '

8. Adopting or observing in dealings with advertisers or theaters,
Tate books, or similar devices issued by respondent association or any

ther association, or by any booking or central agency.
At ds further ordered, That respondent, Screen Broadcast Corpora-
'0n, n corporation, and its officers; respondent, Albert E. Fair, indi-
vldually, and as president of said corporation; respondent, General
*¢feen Advertising., Ine., a corporation, and its oflicers; rosponc?ent,

- D, Alexander, individually, and as chairman of the board of direc-
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tors of General Screen Advertising, Inc.; respondent distributors, Mo-
tion Picture Advertising Service Co., Inc., United Film Ad Service,
Inc., Ray-Bell Films, Inc., Alexander Film Co., and A, V. Cauger
Service, Inc., corporations, and their respective oflicers; and said re-
spondents’ agents, representatives, and employees, directly or through
any corporate or other device, in connection with the offering for sale,
sale, leasing, renting, and distribution of commercial motion-picture
films in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from entering into,
continuing, cooperating in, or carrying out any planned common course
of action, agreement, understanding, combination, or conspiracy be-
tween or among any two or more of said respondents, or between any
one or more of said respondents and others not parties hereto, to do
or perform any of the following acts or things:

Intering into, continuing, or carrying out any agreement whereby:

(a) Respondent distributors or any of them agree not to accept any
national motion-picture film advertising from any source other than
respondent, General Screen Advertising, Inc., or respondent, Screen
Broadcast Corporation, or any individual or booking agency, in any
designated territory; or

() Respondents, General Screen Advertising, Inc., Screen Broad-
cast Corporation, Albert E. I'air and J. D. Alexander, or any of them,
agree to sell motion-picture film advertising for national advertisers
for screening in theaters under contract with respondent distributors
according to screening or display charges or rates of compensation
cooperatively fixed or determined by respondent distributors or any
two or more of them,

It is further ordered, That all of the respondents shall, within 60
days after service upon them of this order, file with the Commissio?
a report in writing, setting forth in detail the manner and form 1°
which they have complied with this order.
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IN TirE MATTFR OF

VICTOR KLEIN, TRADING AS UNITED ART STUDIOS; AND
BENJAMIN KADET AND ADA KADET, TRADING AS
KADET ART & FRAME COMPANY

COMPLAINT. FINDINGS, AND ORDER IN REGARD TO THHE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket 4924 Complaint, Mar. 4, 1943—Decision, June 25, 1943

A painting is an original representation of a design, image, or object on a surface
by means of paints, water color or oil, without the Interventlon of any me-
chanical means, such gs a camera; a water. color being a painting with pig-
ments for which water, and not oil, {s used as a solvent, while an oil painting
I8 doue by hand with brushes in plastic oil colors on canvas or similar fabrie,
without the aid of photography.

Where one V. K,, an Individual engaged in the competitive interstate sale and
distributlon of tinted or colored enlnrgements of photographs and snapshots,
and frames therefor, through house-to-house salesmen whom he equipped with
attractive samples of colored enlargements represented by them to prospects
;s having been done by “United Art Studios,” trade name employed by sald

. K—

Represented and referred to said samples and enlargements in such house-to-
house canvassing as “paintings,” “oil paintings,” “hand painted,” and “oil
Paintings on canvas,” and In order or contract form furnished to his sald
Balesmen and displaying trade name “United Art Studlo,” set forth that such
“certificate” entitled “the holder to ONE Octagon Portrait Painting * * *
Convexed—ut cost of production, $2.65, unframed for the purpose of adver-
tislng the moderne portraiture and extending our business”; and, after ad-
Vising customer that “the cost of production must be completely furnished”
When proof was shown him at his residence, stated that “we only ask that
You appreciate thig benputiful painting and be kind enough to display it and
Tecommend it at its value and not the amount you expended for it”;
Represented to prospective customers that such was a “speclal introductory
offer” made only to a “selected few™ or “limited number” in a given locality,
and a “speclal advertising offer” to fntroduce his products in that community;
Represented that satd “paintings on canvas” were of the value of $30.00 but
Would be made for only $2.95, which represented merely the cost of produc-
tlon, no charge belng made for the “artist’s” time; that sald “United Art
Studio” was a company of high standing and exceptional financial rating
Which conducted a large art school, and had to provide work for its art
Duplls; that its profit was realized from the tultion pald by sald art students,
(2 and that siccordingly It would scll said beautiful paintings for only $2.95;

) Falleq to eall attentlon of enstomer In first contact to the peculiar convex
1'0""1. shape, and size of the flulshed picture, or to mentlon the fact that, by
Teason thereof, a frame could not be secured readily, if at all, except fr0t‘1'1 sald
Mividua) at his prices; and, through the second agent or “field artist who
Apbeareq with the uncolored rough proot of the enlarged photograph and col-
feled the amount charged therefor, sought to sell a frame which cost hllm
Trom $1.00 to $14.0, for amounts ranging as high as $15.00, setting forth, :
the event of the customer's gbjection or refusal, that the picture would be 0d
10 Value 1f not framed, and that unless frame was bought, the pleture ordere

(a

—

()

—

(c

~—



