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.As respects the multiple' basing point pricing system as applled by the cement 
Industry, the recognized principle of economics, that uniformity of price 
tends to result from free c9mpetit!on In the case of a standardized article 
sold to well informed buyers, does not serve to explain the identical delivered 
prices of the producers of cement, many sales of which, under the resulting 
price pattern, have the characterJstic of dumping, and the principle cannot 
explain uniformity of identical offers or sealed bids. Furthermore, it is 
also true that uniformity of price In a given market Is equally consistent 
with free competition or with monopoly. And when-as In the sale of 
cement-the price Is established by the seller, the· price leadership of the 
governing base mill is accepted by other sellers and there is no bargaining 
between buyers and sellers, prices are not the result of market action ln a 
true economic sense, but merely expressions of a noncompetitive or 
monopolistic price structure . 

.As regards the cement Industry's multiple basing point pricing system, under 
which (1) each mill shrinks its mill net ·by the amount necessary for it 
to match the delivered prices established pursuant to said system, each 
mill or producer waiving its advantage in its natural sales territory In 
return for reciprocal waiver by the oth,er pt·oducers; which (2) tends 
toward maintaining a price level sufficiently high to permit separate pro­
ducers to sell cement outside the territory naturally tributary· to their 
respective mills; and under which (3) In the face of a total productive 
capacity for the Industry long substantially In excess of total consumption, 
the producers, In the 1932 and 1933 depression years, following a decline 
In consumption to less than 30 percent of capacity, made numerous· sub­
stantial Increases in their base prices, many of which were still in effect, 
unchanged, in 1938, and, in the case of others, with few exceptions, showed 
only minor readjustments since early In 1933; and prices, remained un­
changed over varying numbet·s of years and showed a high degree of 
rigidity; general conditions shown to exist by producers' testimony l'nd other 
evidence in explanation of the above situation-Including evidence concern­
Ing the use of cement In connection with other materials, as well as that 
relating to shifting location of demand for cement-tended to coincide with, 
rather than contradict, the direct proof of restraints Imposed on competition 

'by them. 

t:§he failure of Co!)gress in the Rahtnsoo-Patmn,zJ Act' to define J)Uce.JJ.s...IIJ.J.JJJJg_t~ 
or the amount recovered by the cement mills after freight and other charges, 
under their multiple basing point plan of Identical delivered prices-does not 
avoid the necessity of having some definite concept of price In carrying out 
the administrative duty of preventing price discrimination under the statute, 
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and the contention that the history of the act shows an Intention on the part 
of Congress to legalize price discriminations involved In said system, must 
be rejected. To ·accept such a contention would attribute to Congress the 
contradictory Intention of prohibiting discriminations that fall to make due 
allowance for differences In cost of delivery and, at the same time, legalizing 
them ; and would be to recognize the right of a combination engaged in sup. 
pressing price competition to define and treat the word "price" in a manner 
that promotes and is Inextricably interwoven with Its price fixing objectives. 

Where (1) an unincorporated trade assocbtlon which was organized In 1929 to 
promote the Interests of its members, Including practically all domestic pro­
ducers of Portland cement; followed a 1916 association active until shortly 
before the 1924 Supreme Court decision in U. S. v. Cement Mfrs. Protective 
.Assn., 268 u. s. 588; was a repository of the authority delegated when 
partial self-government for the cement Industry was authorized under the 
National Industrial Recovery Act, and controlled the administration of the 
N. R. A. code· for the industry, subject to such limitations as were imposed 
by the Nationa.l Recovery Administration; and supplied with an effective 
vehicle for the promulgation, expression and execution of collective plans and 
purposes said industry~ontrol of a large portion of which was concentrated 
in relatively few Individuals, directly and through intercorporate relation­
ships; members of which bad, by understanding and agreement, developed 
over many years substantial uniformity of action with respect to practically 
every marketing procedure Involving price or other competition; and In 
which long pursued competitive restraints bad fostered a phllosophy of 
maintaining equality and keeping step, as opposed to a rivalry of excelling 
In quality, price or terms; (2) the officials and agents of said association 
or "institute"; and (3) some 75 member corporations who produced and 
distributed more than three-fourths of the Portland cement made iu this 
country-

( a) Entered Into, cooperated ln and carried out planned and common courses 
of action, understandings and combinations to quote and sell cement at 
prices calculated and determined ln accordance with a multiple basing 
point delivered price system developed over a period of some 30 years or 
more, the operative formula of which was that the delivered price at any 
location should be the lowest combination of base price plus all rail freight; ' 
under which nonbase mills quoted and sold at delivered prices determined 
by lowest combination of base price plus freight frc.m base mills, and which 
InevitablY' resulted over an Indefinite period of time In Identical delivered 
prices for cement by all sellers at any given locatlmi and through Its self 
perpetuating operation In said respect made unnecessary renewed under· 
standings or agreements ;' and 

Where said trade association, Its officers and member producers; In connection 
with and In support of aforesaid system, understandings and undertakings-

( b) Maintained and operated two freight rate bureaus and published rate books 
which were used-as were those previously secured from other sources-to 
provide common freight rate factors for pt•ic!ng purposes, and thus be able 
to quote Identical delivered prices for cement at all destinations; and reg· 
ularly made use of all-rail freight rates in calculating delivered prices, even 
though shipment was made by water tran,sportation or by motor truck .at 
different rates; 
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(c) In connection with Government business, determined delivered prices to 
be bid in accordance with aforesaid formula of lowest combination of base 
price plus freight; derived so-called f. o. b. prices, l'Se of which automatically 
produced identical delivered prices, tht·ough deducting ft·om said identical 
delivered prices, reached as aforesaid, particular mill's freight to destina­
tion concerned; and, as respects territory where Government land grant 
rates on Government shipments destroyed uniformity of destination costs 
through application thereof to aforesaid "f. o. b.'' prices, interchanged land 
grant rate information and reached understandings as to rates and prices 
to be used; umler the National Recovery Administration code, filed and 
systematically disseminated destination prices, thereby facilitating the 
making of Identical Government bids; defeated the Government's policy 
of deducting commercial freight in land grant rate territory, using said 
special rates, and awarding bid on basis of lowest delivered price thus 
arrived at, through insertion in Government bids of the so-called "control 
clause" under which, in its final form, the Government was limited to de­
ducting ft"Om destination cost to It, the lowest rate, whethet· the actual 
commercial freight rate, or special Government rate; for 2 or 3 years after 
the N. R. A. period undertook, for sam~ purpose as with the- commercial 
rates, ascertainment and uissemination of special land grant rates;· and 
through the perfection of their pricing formula and multiple basing point 
price system In pt·ollucing identical delivered pt·ices, dealt on an identical 
base with state governments and the federal government, as well as other 
purchasers, without systematic exchange of basing point prices or chunges 
therein, which, made known through notice to customers, common custo­
mers, and salesmen in the field, became also pt·omptly known to and under­
stood by other producers concerned; 

(d) l\Iade use of the means inherent within the multip:e basing point delivered 
price system and necessary to its successful maintenance, to force recalci­
trants, inclll(liug producers, who prefer more indt>pend!'nce of action, wish to 
exploit natural advantag:>s or desire to break away from the system in seek­
ing particularly attractive business, to adhere there~o. through the Imposi­
tion by the price leaders and larger cha ht mills of a punitive base price at 
the mill of the producer concerned, wbert!by latter's mill net 1VIlS absolutely 
fixed; without usually affecting the mill net or more than a portion of the 
business of the former, and with possibly only insignificant effect in the case 
of a large producer with mills r.t many points; tended thereby to localize 
the price cuts made and place the maximum effect thereof upon the rt~calci­
trant and impose upon him a much greater loss than that to "the producer 
imposing such disciplinary action; and subjected to such action and failure 
to inci·euse tiase p1·ices in harmony with increases elst>where, State, and other 
mills whieh faiiPd to eonform to eompetitors' views of proper practices in the 
sa:e (,f cement, including such matters liS secret rebatl's represPnting freight 
uuvan~age ut>ducted ·from open quotntlon; price cutting-and particular·ly 
during the depression years; and other dPpartures due to benefits of water 
transportation, or unuccPptuble pmctices on tlle part of pt·ouucers' customer­
dealers in delivering cement into other than tlle deulN·'s own locality. etc.; 

(e) Through coor~emtion among themselves und wi~h other intercste1l gronps, 
InCluding offielals of rnilroucls and truffle associations, and those of uenlPrs, 
took ucth·e stPps to eliminate tlw trucking of cement, which some dealers, 
rontruetors and o:her purchasers bPgun to make use of for reasons of cc01wmy 

M!J6:l7 -44---!) 
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or convenience, and which It was desired to eliminate on account of Its 
destructive effect on the delivered price system, through various restrictive 
activities, Including the addition of a 15-cent per barrel charge to the mill 
base price for delivery to trucks at the mill; conferences directed to the dis­
continuance, discouragement and prohibition of the practice; and its char­
acterization as an unfair method of competition, following the Inclusion of a 
similar provision in the N. R. A. Code for the industry and the invalidation 
of the act by the Supreme Court; with result that a large number of mills 
during the course of the years completely discontinued permitting the prac­
tice, while others Imposed a penalty in the form of an additional pt"ice, or 
permitted it at full rail destination price, or otherwise In one way or another 
discouraged It and took action against it; 

(f) Undertook, through understandings and agreements, to prevent pur­
chasers making diversion ln. transit which interfered with maintenance 
of uniform delivered prices at each destination, and by means of which 
purchasers-who under said price system generally paid the freight charges 
directly to the railroad and paid to the cement producer or shipper the 
derived f. o. b. or base pt·ice--were often able to secure their cement at 
a lower cost, through making ~ pur('hase at the delivered price In effect at 
some destination where the destination price, under said formula, Included· 
a freight factor higher than freight charge to the purehaser's true destina­
tion, and causing railroad to divert thereto the shipment, whereby amount 
received by seller was not changed but purchaser's total payment was less; 
In various ways, Including provisions In codes of ethics before, during and 
after the N. R. A., standard sales contracts, and provisions In bills of lading 
worked out with the railroads sought to discourage and prevent the prac­
tice; and finally adopted custom of themselves prepaying freight charges 
on all shipments, whereby diversion of shipments by the consignee to his 
advantage In price was made Impossible thereafter; 

(g) Cooperatively checked so-called "specific job contracts" under which the 
producers undertook delivery of a specified quantity of cement, at a speci­
fied price over a stated period of time, for dealers or contractors, and which 
presented possiblllty, In event the purchaser had contracted with one or more 
manufactQrers for more cement than was needed for the job, and In event 
of price advance of using the excess to his profit, thus aftectlng 'the pro­
ducers' ability to control the delivered price of cement established pursuant 
to said basing point formula; and having collected and fmnished to mem­
bers Information relative to excess quantities of cement thus contracted 
for and duplications of contracts for specific jobs, took collective action and 
exerted pressure of collective opinion to bring about their cRncelatlon, and 
disapproved and banned the practice In question before, during, and after 
the N. R. A. period; 

(h) Affirmed In broad terms In their code of ethics, and carried forward the 
substantial uniformity and standardization theretofore achieved by the pro­
ducer members and prior organizations In the matter of terms and condi­
tions, necessary to complete and total price uniformity and as a supplement 
to their said delivered price system; Including such matters as spec;fica­
tlons, costs of testing, standard appmved contracts, package charges and 
rebates, and ultimately discontinued differential to dealers, employed as a 
means of price cutting; sold to dealers on the same basis as to manufac·­
turers and those consumers accepted as direct customet·s; and made unifo1·m 
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terms with respect to cloth sacks, packages, and refunds for good bags 
returned; 

(i) In connection with harmonizing production with shipments, with a view 
to maintaining a price level considered satisfactory, among other activities 
extending over a long period, inculcated a philosophy of maintaining a 
static condition in the production of cement, to the extent of preserving the 
Individual manufaeturer's proportion of the total business and acceptance 
of the theory of dividing available business among producers in accordance 
with some predetermined formula; considered and pushed va·rlous plans 
D-irected to this end; and by agreement carried on an extensive program 
of cooperatively collecting apd disseminating figures showing production,. 
s'hipment and stock on hand, which not only included totals but also re­
vealed to ea·ch member the figures for each of the other members, so that 
-each member was thereby informed of the exact position of each of his­
competitors; with result that there· was a substantial restraint upon the­
price, production and sales policies of the producers concerned and a tend· 
ency to substitute collective opinion for individual judgment; and during 
.and after the N. R. A. period offered organized opposition to the entry of 
new production and new competition; 

(j) In connection with distribution of cement to and through dealers-through 
whom producers distFibuted a la·rge proportion of their prouuct-aml 
irregularities in price or otherwise ln the >;ale of· said p1·oduct Involved 
therein, which tended to disrupt lmiformlty of price or terms, sought mean:>: 
of eliminating or avoiding sncb disturbances through agreements and under­
standings among the producers and their ussociation and with groups of 
dealers and dealer organizations, to secure uniformity In their dealet· 
policies, to minimize competitive conflicts between themselves and dealers. 

' as· well as among dealers, to reduce inequalities in sales by individual 
dealers, and to minimize price competition among dealers; settled on the· 
practice of giving no discount to dealers, after unsntl!<Cuctory experiences 
with use of discounts and differentials as a means of cutting prices by 
dealers, and in some cases by manufacturers in cooperation with them·; 
in order to control competition between dealers and ma·nutacturers and 
among dealers, undertook to sell only to 'ftnd through dealers, with certain 
exceptions which they defined, lnrluding federal and State governments: 
and their contrnctors-i'xcept In the ca~e of work l()('ated entirely within 
cities or villap.;P!;-and railroads and conc1·ete proouct numufucturers; 
and defined what should constitute a dealer; and, following the rejection· 
of such provisions by the N. R. A., continued In other ways such definltiollJ 
and division of sales: 

(k) In connection with aforesaid division of business put Into effect new dealer· 
pollcies, which provided that sales of cement to the Federal Government for· 
emergency or unemployment relief agencies-such as the 'Vorks Progress· 
Administration, Civilian Conservation Corps, and Federal Emergency Uellf'f' 
Administration-should be rn11de by dealers; with result, by reason of saW! 
change in a long established practice of selling direct. to fedPrnl agencies;. 
that the Government, unable to make purchal'es of cement for such uses; 
directly from the producers, wa!l obliged to purcha!le its cemPnt requlrcmeut:o~ 
In those categories from "dealers, at prices Including the dealer mark-up ami1 
higher by that amount than would have been the ca:;e in direct purchases: 
from producers; It was prevented from taking ad\'antnge of land grant ratrs: 
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in order to reduce its delivered cost of cement; and the som·ces from which 
purchases might be made were limited; 

(l) To meet the competition encountered from time to time from imported cement 
ln some of the larger seaport cities and adjacent territory, established arbi­
trary prices or price zones in the tert'itory affected by the lower prices quoted 
on the foreign cement, while maintaining higher prices elsewhere under their 
delivered price system ;.for a time established a boycott of dealers handling 
foreign cement in the Boston and New York territory, who, in order to buy 
cement from the domestic producers during said time, had to discontinue 
handling the foreign product and agree not to handle lt thereafter; and, in 
the case of a number, maintained a cooperative system of watching the busi­
ness place of certain importers of the foreigu product, in order to check on the 
trucl's of dealers hauling such cement from the importer's warehouse, with 
the result that dealers in said cities who continued to handle the foreign 
product were unable to purchase cement from any producer herein concerned; 
and, after the expiration of the N. n. A. Code, again established arbitrary 
prices in the areas affected by the imported product, filing notices thereof 
with the trade practice committee of the asi'Oclation which sent them im­
mediately and before their effective date, to association members doing 
~usiness in the territory involved; 

(m) Through collective action made the sale of cement-which in cases of differ­
ent producers, had actually exceeded the minimum ngreed requirements by 
margins ranging all the way up from a small amount to more· than 100 per­
cent-subject only to standard specifications of three specified organizations, 
one of which was dominated by representatives of the producers concerned; 
rc ·lsted other specifications; and gave much publicity to claims that the 
quality of all cement is practically identical, refraining almost completely 
from adv~rtj-sing qlJality dlfferences in cements and brands, of which, in 
general, dealers and ordinary purchasers are not aware and knowledge of 
which would tend toward making It lmpo!'lsible for the prol:!ucers Involved 
to maintain uniform prices for their product; and 

(n) Automatically and inevitably discriminated in price between customers, in, 
violation of section 2 (a) of the Clayton .Act as amended through the appli­
cation of their said multiple basing point price system, under which (1) 
there were almost as.many true sale prices, l. e., the mill nets, as there were 
customers' locations; (2) higher mill nets were always exacted from 'cus­
tomers closer frelghtwise to the seller than from those at more distant p<)ints: 
(3) each mill knew that In reciprocity for its omission to o:trer a competitive 
price to customers located in areas adjacent to its mill, where it bad a 
natural advantage and received lts highest actual price, other producers 
would reciprocally waive their advantages in other areas, in order that 
there might not anywhere be genuine competition In price; ( 4) the variation 
In mill net discriminations was so wide, ranging from a fraction of a cent 
to amounts substantially in excess of $1 per barrel, and commonly amounting 
to 25 cents to 50 cents per barrel that It would be Impossible for any of the 
producer-sellers 'habitually and openly to obtain them in the form of f. o. b. 
mill prices, and any attempt to do so would undoubtedly arouse a r;torm of 
protest; (5) such discriminations enabled the producers involved to eliminate 
price competition and were Intended so to do; ( 6) were not made in good 
faith to meet an equally low price of a competitor, but, an the contrary, 
with their systematic variations and pattern-the mathematical counterpart 
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of the delivered price pattern resulting from said system and expression of 
the effort of each to match the delivered prices of others-were made .In 
order that the delivered prices of all producers selling in any given location 
might be equally high and equally low; and (7) the delivered prices, if treated 
as true prices, would not reflect due allowance for differences in the cost of 
delivery and could not, under the formula, do so In all cases where the poi_nt 
of shipment was not that of the governing base mill upon which the delivered 
price was calculated; 

Effect of which systematic discriminations by each producer among its va~ous 
customers, as the necessary result of the use of said system, had been and 
might be substantially to lessen competition, and tend to create a monopoly 
in the sale and distribution of said product and to injure, destroy and prevent 
competition with those who grant and exact such discriminations, saved 
neither by the making of due allowance only for the differences of cost of 
delivery or other permitted differe,ntials under subsection (a) of the Act, 
nor by being made in good faith to meet an equally low price of a competitor 
under subsection (b) ; and ' • 

Capacity, tendency, and effect of which combination and acts and practices per­
formed thereunder and in connection therewith, as above set out, had been 
and might be to-

(1) Hinder, lessen, restrain and suppress competition In the sale and distribution 
of cement In and among the several states, deprive purchasers of cement,. 
both private and governmental, of the benefits of competition in price, and 
systematically maintain artificial and monopolistic methods and prices in 
the sale and distribution of such product, including common rate factors used 
and useful in the pricing thereof; 

(2) Prevent purchasers from utilizing motor trucks or water carriers for the 
transportation of cement and from obtaining penefits which might accrue 
therefrom; 

(3) Require that purchases of cement be made on n delivered price basis and 
prevent and defeat efforts of purchasers to avoid such requirement; 

( 4) Frequently deprive agencie& of the Federal Government of the benefits of 
the lower land grant rates, and require certain of its agencies to purchase 
their requirements of cement through dealers at higher prices than wet·e 
available in direct purchases from manufacturers; 

(5) Establish and maintain an agreed classification of customers who might 
purchase cement from manufacturers thereof, maintain unl.form terms and 
conditions of sale, and hinder and obstruct the sale of Imported cement 
through restraints upon those who deal therein; and 

(6) Otherwise promote and maintain the Inultlple basing point delivered pl"ice 
system of the producers concerned and their association, and obstruct and 
defeat any form of competition which threatened or tended to threaten the 
continued use and maintenance of said system and the uniformity of prices 
created and maintained by Its use: 

1Ield, (1) That said ~ombination and acts and practices of said producers and 
their association, and its officers pursuant thereto, as above set torth, con­
stituted unfair methods of competition in commerce ln violation of the 
provisions of the Federal Trade Commis!lion Act; and 

(2) That their discriminations ln price as aforesaid set out, constituted viola-~ 
tlons of subsection (a) of section 2 of the Clayton Act as amenued by the 
Robinson-Patman Ac . 
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Before Mr. J ohn_~rwood, trial examiner. 
·llfr. Walter B.,J~~~de~)Assistant hief Counsel, and llfr. Everette 

., A.-!!_y_~rf( and.'::M~ynn 0. aulson Special Attorneys, for the 
-:7' . Co~e_.i.ssi.on( 

/ _Do·novan, Lei8Ure, Newton & Lumbard, of New York City and 
··washington, D. C., for The Cement Institute, S. '\V. Storey, G. H. 
Reiter, the vice-president, treasurer and trustees of said Institute, and 
AsH Grove Lime & Portland Cement Co., Castalia Portland Cement 
·Co., Coplay Cement Manufacturing Co., Cumberland Portland Cement 
Co., Dewey Portland Cement Co., Federal Portland Qement Co., Inc., 
Georgia Cement & Products Co., Hawkeye Portland Cement Co., Her­
{)Ules Cement Corp., Hermitage Portland Cement Co., Keystone Port­
land Cement Co., Kosmos Portland Cement Co., Vtwrence Portland 
Cement Co., Missouri Portland Cement Co., Nazareth Cement Co., 
Oregon Portlar'ld Cement Co., Petoskey Portland Cement Co., Pitts­
burgh Plate Glass Co., Portland Cement Co. of Utah, Valley Forge 
Cement Co., Vulcanite Portland Cement Co., ·wabash Portland Ce­
ment Co., and '\Vest Penn Cement Co., and along with-

Bulkley, Ledyard, Dickinson & lV right, of Detroit, Mich., for Aetna 
Portland Cement Co.; 

Porter & Tay_lor, of New York City, for Alpha Portland Cement 
Co.; 
. Lewis & Grant, of Denver, Colo., for Arkansas Portland Cement 
Co., Colorado Portland Cement Co., Nebraska Cement Co., Oklahoma 
Portland Cement Co., Three Forks Portland Cement Co., and Union 

· Portland Cement Co. ; 
Harrington, Huxley & Srnith, of Youngstown, Ohio, for Bessemer 

Limestone & Cement Co. ; 
Call, Murphey & Davis, of Los Angeles, Calif., for California 

Portland Cement Co. ; · 
Sidley, McPherson, Austin & Burgess, of Chicago, Ill., for Con­

solidated Cement Corp., Florida Portland Cement Co., Signal Moun­
tain Portland Cement Co., and Trinity Portland Cement Co.; 

Burt, Carson. & Shadrach, of Canton, Ohio, for Diamond Portland 
Cement Co.; 

Strange, Myers, Hinds &: Wight, of New York City, for Edison 
Cement Corp.; 

Barnes, Biddle&: Myers, of Philadelphia, Pa., for Giant Portland 
·cement Co.; . . · ' · 

Mr. J. Edward Singleton, of Glen Falls, N. Y., for Glen Falls 
Portland Cemen't Co.; 

Milbank, Tweed & Hope, of New York City, for Great Lakes Port­
land Cement Corp., and Lehigh Portland Cement Co.; 

I 
I 
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· Vinson, Thompson, Meek & Scherr, of Huntington, W. Va., for 
Green Bag Cement Co. of West Virginia; 

·Wright, Gordon, Zachry, Parlin & Cahill, of New York City, for 
Green Bag Cement Co. of Pennsylvania; 

Davi.s, lleil dJ Davis, of Spokane, ·wash., for Idaho Portland 
Cement Co.; 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
International Cement Corporation; 

Thompson, Hine & Flory, of Cleveland, Ohio, for Medusa Port­
land Cement Co.; 

Brown & Brown, of Wichita, Kans., for Monarch Cement Co.; 
Mr. William D. Burnett, of Los Angeles, Calif., for Monolith Port­

land Cement Co., and Monolith Portland Midwest Co.; 
Stokely, Scrivner, Dominick & Smith, of Birmingham, Ala., for 

National Cement Co.; · 
Beekman, Bogue, Stephens & Black and Mr. Eugene_W. Lealce, of 

New York City, tor North American Cement Corporation; . 
Weter, Roberts & Schefelman, of Seattle, ·wash., for Northwestern 

Portland Cement Co. ; 
Smith & Feeney, of Mason City, Ia., for Northwestern States Port­

land Qement Co.; 
Olar'k, J{lein, Brucker & Waples, of Detroit, Mich., for Peerless 

Cement Corporation; . 
Sherorman & Sterling, of New York City, for Pennsylvania-Dixie 

Cement Corporation; 
Crenshaw, Hansell & Gunby, of Atlanta, Ga., for Southern States 

Portland Cement Co. ; . 
Mr. Richard F. Burges, of El Paso, Tex., for Southwestern Port­

land Cement Co.; 
Wit her spoon & Witherspoon, of Spokane, Wash., for Spokane 

Portland Cement Co.; 
Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for Standard 

Portland Cement Co.; 
Mr. E. G. :Miller, of Portsmouth, Ohio, for Superior Cement 

Corporation ; 
Oates, Smith & Long, of Knoxville, Tenn., for Volunteer Portland 

Cement Co.; 
Mr. E. II. Molthan, of Philadelphia, Pa., for 1Vhitehall Cement 

Manufacturing Co.; and . 
Cowell w Frarlkhouser, of Coldwater, Mich., for 1Volverine Port­

land Cement Co.; 
Ohiclcering & Gregory and Mr. Walter 0. Fox, Jr., of San Fran­

cisco, Calif., for Calaverns Cement Co.; 
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Beaumont, Smith & Harris, of Detroit, Mich., for Huron Portland 
Cement Co.; 
· · Zimmerman ill Norman, of Chicago, Ill., for Marquette Cement 
Manufacturing Co.; 

Pillsbury, 11/adi.<son ill Sutro, of San Francisco, Calif., for Pacific 
Portland Cement Co.; 
· Little, Leader, LeSourd & Palmer, of Seattle, ·wash., for Superior 
Portland Cement, Inc.; 

[{napp, Oushinq, Hershberger &. Stevenson, of Chicago, Ill., for 
Universal Atlas Cement Co.; 

Morrison, Hohfeld, Foerster, Shuman & OZark, of San Francisco, 
Calif., for Santa Cruz Portland Cement Co., and along with-

0/Melveny ill lffyers, of Los Angeles, Calif., for Riverside Cement 
lli;md · 

Earl & Hall·& Gerdes, of San Francisco, Calif., for Yosemite 
Portland Cement Corp. 

CoMPLAINT 

Pursuant to the provisions of an act of Congress entitled, "An act , 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 2G, 1914, and commonly 
known as the Federal Trad~ Commission Act, the Commission having 
reason to believe that the respondents herein named have' violated the 
said act of Congress, and it appearing to the Commission that a pro­
ceeding by it in respect theTeof would be in the public interest, the 
Commission hereby issues its complaint stating its charges in such 
respect in count I hereof. 

Also pursuant to the provisions of section 2 of an act of Congress, 
approved October 15, 1914, entitled, "An act to supplement exist~ng 
laws against unlawful restraints and monopolies, and for other pur­
poses," commonly known as the Clayton Act, as amended ~y an act of 
Congress approved June 19, 1936, commonly known as the Robinson­
Patman Act, the Commission having reason to believe that the respond­
ents herein named have violated the said act of Congress, as so 
amended, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, the Commission 
issues this its complaint stating its charges in such respect in count II 
hereof. 
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COUNT I 

CIIAUGE UNDER FEDERAL TRADE COl\ll\IISSION ACT 

Description of the Respondents 

PARAGRAPH 1. The respondent, The Cement Institute, hereinafter 
referred to merely as ''Institute," is an unincorporated association 
which includes as its members producers of Portland cement, herein­
after referred to merely as "cement," located in all sections of the 
United States. The membership of the Institute comprises prac­
tically every producer of cement in the United States. It is a trade 
association formed for the promotion of the mutual interests elf its 
members. The Institute was organized in October 1929; it operates 
through its officers, trustees, committees, bureaus, and other agents. 
Its membership is divided into northeastern, southeastern, Chicago, 
and Kansas City divisions, each with its office. It has freight rate 
bureaus located at Bethlehem, Pa., and Chicago, Ill. 

Respondents, S. ,V, Storey and G. H. Reiter, are respectively, the 
president and secretary of the Institute. Respondents, vice-presi­
dent, treasurer, and trustees, whose names are not known to the Com­
mission, hold the said respective offices in the said Institute. 

Respondent, Aetna Portland Cement Co., is a corporation, the place 
of whose incorporation is not H;nown to the Commission, with its prin­
cipal place of bt siness at Detroit, Mich. 

Responden Alpha Portland C~~~ a New Jersey corpora-7 
tion, having it prmCipa place of business at Easton, Pa. 0 

Respondent, Arkansas Portland Cement Co., is an Arkansas cor-
poration, having its prineipal place of busines3 at Denver, Colo. , _......: 

Respondent, Ash Grove Lime & Portland Ceme.nLQ..o., is a Maine; )oo:o'"'""..--~ 
corporation, having its principal place of business at Kansas City, Mo. 

Respondent, Beaver Portland Cement Co.,,is an Oregon corporation, 
having its principal place of business at Portland, Oreg. 

Respondent, Bessemer Limestone & Cement Co., is an Ohio corpora­
tion, having its principal place of business at Youngstown, Ohio. 

Respondent, Calaveras Cement Co., is a Delaware corporation, 
having its principal place of business at San Francisco, Calif. 

Respondent, California Portland Cement Co., is a California cor­
ponition, having its principal place of business at Los Angeles, Calif. 

Respondent, Castalia Portland Cement Co., is a Pennsylvania cor­
poration, having its principal place of business at Pittsburgh, Pa. 

Respondent, Colorado Portland Cement Co., is a Colorado cor­
poration, having its principal place of business at Denver, Colo. 



I 

98 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 37F.T. C. 

Respondent, Consolidated Cement Corporation, is a Delaware cor­
poration, having its principal place of business at Chicago, Ill. 

Respondent, Coplay Cement Manufacturing Co., is a Pennsylvania 
corporation, having its principal place of business at Coplay, Pa. 

Respondent, Cumberland. Portland Cement Co., is a Delaware 
corporation, having its principal place of business at Cowan, Tenn. 

Respondent, Dewey Portland Cement Co., is a 'Vest Virginia cor­
poration, having its principal place of business at Kansas City, Mo. 

Respondent, Diamond Portland Cement Co., is an Ohio corpora­
tion, having its principal place of business at Middle Branch, Ohio. 

Respondent, Edison Cement Corporation, is a New Jersey corpora­
tionlohaving its principal place of business at New York, N.Y. 

Respondent, Federal Portland Cement Co., Inc., is a New York 
corporation, hav:ing its principal place of business at Buffalo, ,N. Y. 

Respondent, Florida Portland Cement Co., is,a Delaware corpora­
tion, having its principal place of business at Chicago, Ill. 

Respondent, Georgia Cement & Products Co., is a Georgia corpora­
tion, having its principal place of business at Atlanta, Ga. 

Respondent, Giant Portland Cement Co., is a Delaware corpora­
tion, having its principal place of business at Philadelphia, Pa. 

Respondent, Glens Falls Portland Cement Co., is a New York cor­
poration, having its principal place of business at Glens Falls, N. Y. 

Respondent, Great Lakes Portland Cement Corporation, is an 
Indiana corporation, having its principal place of business at Buffalo, 
N.Y. 

Respondent, Green Bag Cement Co. of \Vest Virginia, is a corpora~ 
tion, the place of whose incorporation is not known to the Commis­
sion, with its principal place of business at Pittsburgh, Pa. 

Respondent, Green Bag Cement Co. of Pennsylvania, is a corpo~a­
tion, the place of whose incorporation is not known to the Commis-· 
sion, with its principal place of business at Pittsburgh, Pa. 

Respondent, Hawkeye 'Portland Cement Co., is a 'Vest Virginia. 
corporation, having its principal place of business at Des Moines, 
Iowa. 

Respondent, Hercules Cement Corporation, is a Pennsylvania cor­
poration, having its principal place of business at Philadelphia, Pa. 

Respondent, Hermitage Portland Cement Co., is a Delaware cor­
poration, having its principal place Qf business at Nashville, Tenn. 

Respondent, Huron Portland Cement. Co., is a Michigan corpora­
tion, having its principal place of business at Detroit, Mich. 

Respondent, Idaho Portland Cement Co., is an Idaho corporation, 
having its prin~~:oal place of business at Inkom, Idaho. 
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Respondent, International Cement Corporation, is a Maine cor­
poration, having its principal place of busines::; at New York, N.Y. 
·Respondent, Keystone Portland Cement Co., is a Pennsylvania cor­

poration, having its principal place of business at Philadelphia, Pa. 
Respondent, Kosmos Portland Cement Co., 1s a Kentucky corpGra­

tion, having its principal place of business at Louisville, Ky .. 
Respondent, Lawrence Portland Cement Co., is a Pennsylvania 

corporation, ha'Jing its principal place of ~ness at Siegfried, Pa. . 
Respondent~high J>ortland Cement <2?/is a Pennsylvania cor- ~ 

poration, havin~ 1ts prmcipal place of business at llentown, Pa/ f-1....­
Responden , farquette Cement Manufacturing Co is an Illinois 

corporation, havmg 1 s prmCipa p ace o usmess a Chicago, Ill. 
Respondent, Medusa Portland Cement Co., is an Ohio corporation, 

having its princjpal place of business at Cle~Iand, Ohio. 
Respondent'(Missouri Portland Cement Co. 1s a Missouri corpora­

tion, having its rincipal place of b.usiness at t. Louis, Mo . 
. Responden Monarch Cement Co{ls a Kansas corporation, having 
1ts principal p ace o usmess at Humboldt, Kans. 

Respondent, Monolith Portland Cement Co., is a Nevada corpora­
tion, having its principal place of business at Los Angeles, Calif. 

Respondent, Monolith Portland Midwest CD., is a corporation, the 
place of whose incorporation is not known to the Commission, with 
its principal place of business at Los Angeles, Calif. 

Respondent, National Cement Co., is an Alabama corpomtion, 
having its principal place of business at Birmingham, Ala. 

Respondent, Nazareth Cement Co., is a Pennsylvania corporation, 
having its principal place of business at Nazareth, Pa. 

Respondent, Nebraska Cement Co., is a Nebraska corporation, hav­
ing its principal place of business at Denver, Colo. 

Respondent, North American Cement Corporation, is a Delaware 
corporation, having its principal place of business at Albany, N. Y. 

Respondent, Northwestern Portland Cement Co., is a 'Vashington 
corporation, having its principal place of business at Seattle, Wash. 

Respondent, Northwestern States Portland Cement Co., is a 'Vest 
Virginia corporation, having its principal place of business at Mason 
City, Iowa, 

Respondent, Oklahoma Portland Cement Co., is an Oklahoma cor­
poration, having its principal place of business at Denver, Colo. 

Respondent, Oregon Portland Cement Co., is a Nevada corporation, 
having its principal place of business at Portland, Oreg. 

Respondent, Pacific Portland Cement Co., is a California corpo­
ration, having its prineipal place of business at San Francisco, Calif. 
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Respondent, Peerless Cement Corporation, is a Michigan corpo­
ration,. having its principal place of business at Detroit, Mich. 

Respondent, Pennsylvania-Dixie Cement Corporation, is a Delaware 
Corporation1 having its principal place of business at New York, N.Y. 

Respondent, Petoskey Portland Cement Co., is a Delaware corpora­
tion, having its principal place of business at Petoskey, Mich. 

Respondent, Pittsburgh Plate Glass Co., is a Pennsylvania corpo­
ration, having its principal place of business at Pittsburgh, Pa. 

Respondent, Portland Cement Co. of Utah, is a 'Vyoming corpo­
ration, having its principa.l place of business at Salt Lake City, Utah. 

Respondef!t, Riverside Cement Co., is a Delaware corporation, 
having its principal place of business at Los Angeles, Calif. 

Respondent, Santa Cruz Portland Cement Co., is a California 
~orporation, having its principal place of business at San Francisco, 
Calif. ·· 

Respondent, Signal Mountain Portland Cement Co., is a Delaware 
corporation, having its principal place of business at Chicago, Ill. 

Respondent, Southern States Portland Cement Co., is a Georgia 
corporation, having its principal place of business at Rockmart, Ga. 

Respondent, Southwestern Portland Cement Co., is a '\Vest Vir· 
ginia corporation, having its principal place of business at El Paso, 
Tex. 

Respondent, Spokane Pdrtland Cement Co., is a '\Vashington cor• 
poration, having its principal place of business at Spokane, w·ash. 

Respondent, Standard Portland Cement Co., is an Ohio corporation, 
having its principal place of business at Cleveland, Ohio. 

Respondent, Superior Cement Corporation, is a corporation, the 
place of whose incorporation is not known to the Commission, with 
its principal place of business at Portsmouth, Ohio. 

Respondent, Superior Portland Cement, Inc., is a '\Vashington cor­
poration, having its principal place of business at Seattle, '\Vash. 

Respondent, Three Forks Portland Cement Co., is a Montana cor­
poration, havin its principal place of business at Denver, Colo. 

Responden Trinit Portllll,ld Cem.e.DLCT, is a corporation, the 
place of whose incorporation is not known to the Commission, having 
its principal place of business at Chicago, Ill. 

Respondent, Union Portland Cement Co., is a corporation, the place 
of whose incorporation is not known to the Commission, having its 
principal place f business at Denver, Col 

Respondent UniV'ersal Atlas Cement Co san Indiana corporation, 
having its principal place of business at Chicago, Ill. 

Respondent; Valley Forge Cement Co., is a Pennsylvania corpora­
tion, having its principal place of business at Catasauqua, Pa. 
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Respondent, Volunteer Portland Cement Co., is a Delaware corpora­
tion, having its principal place of business at Knoxville, Tenn. 

Respondent, Vulcanite Portland Cement Co., is a New Jersey cor~ 
poration, having its principal place of business at Philadelphia, Pa.. 

Respondent, \Vabash Portland Cement Co., is an Indiana corpora­
tion, having its principal place of business at Detroit, Mich. · 

Respondent, \Vest Penn Cement Co., is a Pennsylvania corporation,.· 
with its principal place of business at Butler, Pa. 

Respondent, 'Vh.itehall Cement Manufacturing Co., is a Pennsyl-­
vania corporation, having its principal place of business at Phila­
delphia, Pa. 

Respondent, 'Volverine Portland Cement Co., is a Michigan cor­
poration, having its principal place of business at Coldwater, Mich. 

Respondent, Yosemite Portland Cement Corporation, is a Delaware 
corporation, having its principal place of business at Merced, Calif~ 

All of the above~named corporate respondents are producers of 
cement and members of the Institute. l\Iany of them have mills il1l 
more than one locality. They are hereinafter collectively referred to 
as "producing respondents." 

Interstate Character of P1·oducing Respondents' Commerce 

PAR. 2. Producing respondents in the regular course of their busi­
ness in the sale and distribution of cement cause the same to be shipped 
and transported from the various points of its production ii1 certain 
respective States through and into other States of the United States. 
They are in competition among themselves except insofar as such 
competition bas been .hindered, lessened, restricted or restrained as 
alleged in paragraphs 4 to 7, inclusive, hereof. The Institute is not 
engaged in commerce but is engaged in aiding producing respondents 
in carrying out said unlawful methods as alleged herein, which directly 
and substantially affect competition among its members. 

J , ... 

The lndu.stry 

PAR. 3. Cement is a standard commodity made in standardized 
specifications not differing substantially among producers in quality 
except as between recognized and standardized grades thereof. Its 
production belongs to the class of heavy-goods industries. The car­
riage charges, for an overwhelming proportion of the sales of cement,. 
constitute a substantial part of the cost to the customer. 

Limestone and shale, from which cement is made, and the ne.eess~ry 
fuels are found in numerous parts of the country. Cement is pro­
duced in widely separated portions of the count~y and in .ull sections 
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thereof, including the following States named in approximately the 
order of the volume. of their production, namely: Pennsylvania, Cali­
fornia, New York, Illinois, Michigan, Ohi~ssouri";7Texas, Iowa, 
Kansas, Tennessee, and Alabama. It is also produced' in Arkansas, 
Colorado,. Florida, Georgia, Idaho, Indiana, Kentucky, Louisiana, 
Maine, Maryland, Minnesota, Montana, Nebraska, New Jersey, Okla­
homa, Oregon, South Dakota, Utah, Virginia, 'Vashington, 'Vest Vir­
ginia, 'Visconsin, and 'Vyoming. 

During the period from 1920 to 1930, inclusive, the production ot 
cement varied from over 99 million barrels to 178 million barrels, and 
the value thereof from over $187,000,000 to over $288,000,000. There­
after the production in barrels and value was greatly reduced to a 
minimum of about 64 million barrels with a valuation of about $85,-
000,000 in 1933.. The recent trend of production has been strongly 
upw~d. 
~tore than one-third of the cement produced in the United States 

is P'urchased and used for the building, construction, reconstruction, 
and repair of hi£h~a~and more than one-fourth in the erection of 
buildings. Cement is purchased by contractors for such jobs and 
proJects in great quantities, by Federal and State Governments and 
by counties, highway districts and other quasi-municipal bodies having 
taxing powers. 

Respondents' 0 om'bination Generally Stated 

PAR. 4. For more than 8 years last past, respondents have main.! 
tained and now have in effect a combination among themselves to 
hinder, lessen, restrict, and restrain competition in price, among 
producing respondents in the course of their aforesaid commerce 
among the States. The said combination is made effective by mutual 
understanding or agreement to employ, and by the actual employment 
of, the methods and practices set forth in paragraphs 5 to 7 inclusive, 
of this count. 

The Basing Point System 

PAR. 5. (a) Among other methods employed by producing respond­
ents in pursuance of the combination alleged in paragraph 4 hereof, 
said respondents, at almost all times and with respect to most of their· 
~ales, have cooperatively employed what is known as a multiple bas­
ing point system of pricing. Thereunder, all cement, wherever pro­
duced, is sold only at delivered prices. 

(b) Under the said multiple basing point system, for any destina­
tion of cement in the United States there is a governing basing point. 
There are in the cement industry within the United States approx-. 
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imately 60 basing points, each with its base price. In arriving at a 
delivered cement price for any destination, the first matter to be as­
certained is what basing point governs such destination. This is 
determined by calculating and comparing the sum of two factors for 
each basing point likely to govern the destination in question. These 
factors are the base price and the rate of aU-rail freight from each re­
spective basing point to such destination. Whatever basing point 
proves to have a lower total of these two factors than the correspond­
ing total of the same factors for any other b:tsing point governs the 
price at the destination in question. 

(a) Under said pricing system, each producing respondent, whether 
its mill be located at a basing point or not, quotes and charges to any 
given destination in the United. States, where it desires to make a 
sale, a delivered price derived by the use of a formula. Such formula 
is: the prevailing base price at the governing basing point plus the 
all-rail rate of freight from said governing basing point to the loca­
tion of the customer. The said multiple ba~ing point system is here­
Inafter referred to as "said pricing system." 

(d) The result is the quoting of a delivered price by every produc­
ing respondent identical with the delivered price quoted by all other 
respondents which seek business at any given destination point in 
the United States. 

How the System Operates 

PAR. 6. The following are illustrative' examples of many instances 
of identical bids received by various branches of the Federal Govern­
ment from producing respondents. 

On June 5, 1934, there were submitted to the War Department for 
use in the construction of a project for the United States at Fort Peck, 
Mont., which required 600,000 barrels of cement, 10 identical bids of 

'$2.7054 per barrel by 10 different producers variously located. . 
On June 12, 1935, there were submitted to the Department of Jus­

tice for use in construction of United States Industrial Reformatory 
at Chillicothe, Ohio, 14 identical bids by 14 differen~ producers vari­
ously located, on an indefinite quantity of cement. 

On July 25, 1935, there were submitted to the 'Var Department for \~ 
delivery at Kansas City, Mo., three identical bids by three different 
producers variously located, on a quantity of 600,000 barrels of 
cement. 

On September 6, 1935, there were submitted for use in the construc­
tion of the United States Northeastern Penitentiary at Lewisburg, Pa., 
requiring 264 barrels of cement, 15 identical bids by 15 different pro­
ducers variously located. 
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, On October 18, 1935, there were submitted to the War Department 
for delivery at Vicksburg, Miss., 17 identical bids by 17 different pro­
ducers variously located, on a quantity of 57,000 barrels of cement. 

On November 8, 1935, there were submitted to the Bureau of Sup­
plies and Accounts, Navy Department, 18 identical bids by 18 different 
concerns variously located. (Quantity not known.) 

On February 13; 1935, there were submitted to the War Department 
for use in construction for the United States at Eastport, Maine, on a. 
project requiring 5,000 barrels of cement, 15 identical bids by 15 dif­
ferent producers variously located. 

On March 27, 1936, there were submitted to the 1Var Department 
at New York, N. Y., 16 identical bids by 16 different producers vari-
ously located, on a quantity of 16,000 barrels of cement. · 

' On April 23, 1936, there were submitted to the ·war Department 
for delivery at Tucumcari, N. Mex., 11 identical bids by 11 different 
producers, variously located, on a quantity of 6,000 bags of cement. 

On June 22, 1936, there were submitted to the Department of Agri­
culture for use of the Soil Conservation Service, for delivery at Polk­
ton, N. C., 12 identical bids by 12 different pr~ducers variously locatedt 
on a quantity of 400 barrels of cement. · 

On June 22, 1936, there were submitt~d to the same department 
for use of the same service at Greensboro, N. C., 12 identical bids by 
12 different producers variously located, on the same quantity of 
cement .. 

On June 25, 1936, there were submitted to the Forestry Service of 
the Department of Agriculture for use at Tallahassee, Fla., nine iden­
tical bids by nine different producers variously located, on a quantity 
of 6,360 bags of cement. 

On July 26, 1936, there were submitted to the 'Var Department for 
delivery at West Point, N. Y~, 17 identical bids by 17 different pro· 
ducers variously wcated, on a quantity of 7;000 barrels of cement. · 

On September 8, 1036, there were submitted to the 1Var Department 
for w~e by the United States at Fort George G. :Meade, Md., requiring 
an indefinite _quantity of cement, 15 identical bids by 15 different pro­
ducers variously located. 

On October 23, 1936, there were submitted to the "\Var Departmentt 
for u~ of the United States ut Fort Devers, Mass., :requiring 225 bar­
rels of cement, seven identical bids by seven different producers vari­
ously located. 

The fore~oing instanceB of uniformity in delivered prices under the 
said pricing system are typical of bids submitted to the Federal Gov. 
ernment except for the fact that occasionally there are instances of 
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price variation in bids made to branches of the Federal Government~ 
In some of such instances, producing respondents have alleged that 
such price differences were made in error and have requested and have­
been granted permission to withdraw such bids. The foregoing ex­
amples, however, are alleged as actual instances and as typical of the 
uniformity of bids presented to the Federal Government as respects 
a majority of the volume of cement purchases by the United States~ 

Likewise, private buyers as a rule encounter no variation in deliv­
. ered prices az regards the great preponderance of sales made to them~ 

The degree of identity ·of quotations and delivered prices made pur­
suant to proposals and awanls for delivery of cement to states and 
municipal and quasi-municipal corporations approximates the degree­
of identity of delivered prices to the various branches of the Federal 
Government. In the grell.t majority of instances, state and local au­
thorities receive bids entirely identical. 

A great number of examples of responses to proposals issued by 
branches of state governments, counties and quasi-mUJlicipal corpora..: 
tions showing entire lack of competition in delivered prices on the­
part of producing respondents could be given. The following tabu­
lation shows 14 cases of. identical bids actually received by u. singll} 
branch of but one State Government. 

5G!lG37-H-10 



Date 

1-6-36 

3-8-36 

3-12-36 

3-25-3~ 

4-9-36 

4-1Q-36 

State Highway Commission (Oklahoma)-Tabulation of bids on cement purchased from Jan. 1, 1936 to Sept. 1, 1936 

Amount Bidders Destination 

450 bbls _______________________ ~sh Grove Lime & Cement Co _______________ Boise City _________ _ 
lonarch Cement Co ______ ------- ________ - _____________________ _ 
niversal Atlas Cement Co ____ ------ ____ ---- ___________________ _ 
ewey Portland Cement Co ____________________________________ _ 

Oklahoma Portland Cement Co. ________ --- _____________________ _ 
2,250 bbls_____ _ ____ _ _ _ __ _ _ _ ___ _ Dewey Portland Cement Co. __ ------ _____ :._~ Clayton ___________ _ 

Universal Atlas Cement Co ______________ -- _____________________ _ 
Monarch Cement. Co ____________________ -- _____ • _______________ _ 
Ash Grove Lime & Cement Co _______________ -------------~------
Consolidated Cement Co. _______________ - ______________________ _ 
Oklahoma Portland Cement Co _____ ---- _________________________ _ 

132 bbls. (in paper)-------------1 Oklahoma Portland Cement Co ______________ Waynoka __________ _ 
Universal Atlas Cement Co _____________________________________ _ 
Monarch Cement Co ___________________________________________ _ 
Lf'high Portland Cement Co ___________________ • ________________ _ 
Ash Grove Lime & Cement Co _______________ --------------------

175 bbls. (in paper) ____________ -I Ash Grove Lime & Cement Co __________ ----- Perry _____________ _ 
Oklahoma Portland Cement Co ______________ --------------------
1\lonarch Cement Co ___________________________________________ _ 

150 bbls _____ ------ __ ----------1 Dewey Portland Cement Co_________________ Alva ______________ _ 
Ash Grove L1me & Cement Co _______________ --------------------
Universal Atlas Cement Co _____________________________________ _ 
Oklahoma Portland Cement Co _________________________________ _ 
:Monarch Cement Co_· __________________________________________ _ 
Lehigh Portland Cement Co ____________________________________ _ 

450 bbls _______________________ l ksh Grove Lime & Cement Co. ______________ Boise City _________ _ 
1\.lonarch Cement Co ___________________________________________ _ 
Dewey Portland Cement Co ____________________________________ _ 
Oklahoma Portland Cement Co ________ " ________________________ _ 
Consolidated Cement Co ____________________ --------------------

390 bblS _____________ -~ ______ --1 Dewey Portland Cement Co_________________ Cyril ______________ _ 
Oklahoma Portland Cement Co. ________________________________ _ 
1\.fonarch Cement Co ___________________________________________ _ 
Ash Grove Lime & Cement Co _______________ --------------------
Consolidated Cement Co _________________ - _____________________ _ 
Lehigh Portland Cement Co_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __________________ _ 

Price bid 

3. 03 
3. 03 
3.03 
3. 03 
3. 03 
2. 72 
2. 72 
2. 72 
2. 72 
2. 72 
2. 72 
2. 55 
2. 55 
2. 55 
2.55 
2. 55 
2.42 
2. 42 
2.42 
2. 77 
2. 77 
2. 77 
2. 77 
2. 77 
2. 77 
3.03 
3. 03 
3.03 
3. 03 
3. 03 
2. 87 
2. 87 
2.87 
2.87 
2. 87 
2. 87 

$1,363.50 
1,363. 50 
1,363. 50 
1, 363. 50 
1, 363. 50 
6,120.00 
6, 120."00 
6,120.00 
6, 120. 00 
6,120.00 
6,120.00 

336. 60 
336.60 
336. 60 
336. 60 
336. 60 
423. 50 
423. 50 
423.50 
415. 50 
415. 50 
415. 50 
415. 50 
415. 50 
415. 50 

1,363. 50 
1, 363. 50 
1,363. 50 
1, 363. 50 
1, 363. 50 
1, 119. 30 
1, 119. 30 
1, 119. 30 
1, 119. 30 
1, 119. 30 
1, 119. 30 
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~ 
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::-1 
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8 

~ 
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4-18-36 132 bb1s _____________________ _ Dewey Portland Cement eo _________________ Buffalo _____________ 2. 86 
Ash Grove Lime & Cement Co _______________ -------------------- 2. 86 

377. 52 .00 
377. 52 ~ 

Oklahoma Portland Cement Co ______________ -------------------- 2. 86 377. 52 
Monarch Cement Co ________________________ -------------------- 2. 86 377. 52 
Universal Atlas Cement Co-------------------------------------- 2. 86 377. 52 
Consolidated Cement Co ______ ---------_-___ _ _ _ _ ___ _ _ _ _ _ _ _____ _ _ 2. 86 377. 52 

4-18-36 900 bbls-------~--------------- Dewey Portland Cement Co. __ ------- ___ --__ Stilwell _____ ------__ 2. 71 2, 439. 00 
Ash Grove Lime & Cement Co _____________ :_-------------------- 2. 71 
Oklahoma Portland Cement Co ______________ -------------------- 2. 71 

2,439.00 
2,439. 00 

5--16---36 200 bbls. (in paper) ____ ---------

Monarch Cement Co ________________________ -------------------- 2. 71 
Universal Atlas Cement Co------------------ ________ : ___________ 2. 71 
Consolidated Cement Co ____ · ________________ -------------------- 2. 71 
Oklahoma Portland Cement Co ______________ Perry ______________ 2. 42 
Dewey Portland Cement CO------------~------------------------ 2. 42 

2,439.00 
2,439. 00 

8 2,439. 00 
484. 00 ~ 
484. 00 1.;1 

6---2(}-36 750 bbls ______________________ _ 

Ash Grove Lime & Cement Co _______________ -------------------- 2. 42 
Universal Atlas Cement Co __________________ -------------------- 2. 42 
Monarch Cement Co ________________________ -------------------- 2. 42 
Ash Grove Lime & Cement Co _______________ -Boise City __________ 3. 03 
Monarch Cement Co ________________________ -------------------- 3. 03 
Dewey Portland Cement Co ___________________ :. _________________ 3. 03 
Oklahoma Portland Cement Co ______________ -------------------- 3. 03 

484. 00 () 

484.00 1.;1 

484. 00 ~ 
1.;1 

2,272.50 z 
2, 272.50 ~ 1-'3 
2, 272. 50 s ..... 
2, 272. 50 'E. z 

7-1-36 

7-8-36 

132 bbls ______________________ _ 

350 bbis ______________________ _ 

Universal Atlas Cement Co-------------------------------------- 3. 03 
Ash Grove Lime & Cement Co _______________ Buffalo _____________ 2. 86 
Oklahoma Portland Cement Co __________ ---- _________ ---- _ _ __ _ _ _ 2. 86 
Ash Grove Lime & Cement Co _______________ Apache _____________ 2. 82 
Monarch Cement Co __________ - _________ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2. 82 

2, 272. 50 e:. 00 
8 377. 52 !:!. ..... 

377. 52 8 
d 

987.00 8 
987. 00 1.;1 

Oklahoma Portland Cement Co ______________ -------------------- 2. 82 987. 00 1.;1 

Dewey Portland Cement Co------------------------------------- 2. 82 987.00 8 
Universal Atlas Cement Co __________________ -------------------- 2. 82 987.00 > 
Lehigh Portland Cement Co------------------------------------- 2. 82 
Consolidated Cement Co _________________ --- __________ ----- _ ___ _ _ 2. 82 

987.00 !="' 
987.00 

8--22-36 900 bbls _____ - ----------------- Oklahoma Portland Cement Co ______________ Stilwell _____________ 2. 71 2,439. 00 
Lehigh Portland Cement Co------------------------------------- 2. 71 2, 439. 00 
Ash Grove Lime & Cement Co _______________ -------------------- 2. 71 2,439.00 
Universal Atlas Cement CO-------------------------------------- 2. 71 2,439.00 
Consolidated Cement. Co ____________________ -------------------- 2. 71 2,439.00 
Dewey Portland Cement Co------------------------------------- 2. 71 2,439.00 
Monarch Cement Co ________________________ -------------------- 2. 71 2,439. 00 
Lone Star Cement Co _______________________ -----------------·--- 2. 71 2,439. 00 ...... 

0 
-l N OTE.-All cement in cloth except as otherwise specified. 
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111 ethods for lii aking System Elfeetive 

PAR. 7. In pursuance and in support of their combination averred 
in paragraphs 4 and 5 hereof, respondents have used many and various 
means and have followed many practices including the following: 

(a) Respondents have prepared and distributed among producers,. 
and from time to time amended, information as to all-rail rates of 
freight on cement. The said information, except interim amend­
ments, is furnished in the form of rate books, one for each State· 
throughout the country. Each State book shows the carload rate on 
cement from every basing point, whether within or outside the State,. 
which governs or which under any reasonably possible change of base 
price or freight rate might govern any territory within the State, to· 
all cities, towns, pnd other points of reasonably possible destination 
within the State. This is clone under th~ pretext of furnishing pro­
ducers with information needed by them to the end that they may 
know what rate of freight applies to any given transactioljl. This,. 
however, is not the true motive; the said freight rate information is 
furnished to the end that, irrespective of actual existing freight rates, 
all producing respondents shall reach precisely identical results in cal­
culating that factor of the said formula whjch is measured by the rate·' 
of freight from the governing basing point to destination as described 
in paragraph 5 (c) hereof. The purpose is not accurate rate informa­
tion but precisely uniform freight rate applications by all producers~ 
Such purpose appears from these facts: 

1. If a modification of a rate is made effective at any time for cement,. 
it is the understanding among respondents that none of them shall 
use the new rate for quoting delivered prices until it shall have been· 
promulgated officially by respondents' freight rate information service. 
The freight rate books furnished by the Institute to producers rather­
than any revised official freight rate of the railroad is the freight rate· 
effective for quotation purposes until all interested respondent pro­
ducers have been officially notified of such change of rates. Thus, for 
the purpose of arriving at producing respondents' delivered prices the· 
making of rates by the carriers and the supervision thereof by the· 
Interstate Commerce Commission are nullities until the Institute shaH 
have notified all interested producers. (Before su~h n1otificatiorr, 
however, the rates as modified from time to time are in force for pur­
poses of computing the freight paid by producing respondents to the 
railroads as actual carriage charges.) 

2. These freight rate schedules are a matter of great complexity and: 
intricacy. Since thousands of rates are given in each rate book, some· 
errors arise. J;>roducers frequently prepare and maintain their own: 
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freight rate data; yet, if any producer deems any rate given by the 
Institute to be erroneous, or even if the same be in truth erroneous, it 
is the understanding ·of respondents that each will use, in computing 
delivered price quotations, the rate given in the Institute's rate book 
rather than the true railroad or Interstate Commerce Commission 
rate. The Institute's freight rate books are instruments for the main-' . tenance of uniform delivered prices and not primarily of complete and 
accurate information. In cases where freight rates are reduced and 
in cases where the Institute's figures are ~rroneously too high, the bet­
ter informed and more diligent producing res"ponaents are restrained 
from making reduced delivered prices, as the result of respondents' 
understanding that for price quo~at,ion purposes the Institute's freight 
:rate schedules, right or wrong, are to be used. This understanding 
constitutes a safeguard against pleas, whether genuine or spurious, 
on the part of any producers making any quotation below those sub­
mitted by their competitors, that they acted in harmony with formula 
rather 1)1an as intentional price cutters. 

(b }~ustomers have frequently demanded the privilege of buying// 
at the point of production and delivering to destination by truck. , 
This has long been regarded by respondents as a menace to said 
pricing system because it constituted an element of uncertainty 
tendi~g t~ create price competition and..to weaken .the co~bin~t~on 
described m paragraphs 4 and 5 hereof/ At one bme said pncmg 
system broke down, largely as a result .of such use of trucks. The 
respo:ndents, accordingly, have resorted to various means to prevent 
the use by customers of trucks for delivery. Among these means, 
has be~n a concerted effort in certain parts of the country to charge 
customers requiring delivery to trucks 15 cents per barrel more than 
producing respondents charge to customers who obtain delivery by 
rail. At other times, respondents have attempted, with varying 
success, cooperatively to forbid entirely tl1e loading of cement on 
trucks furnished by customers. The result of these concerted efforts, 
so far as successful, has been to eliminate an important source of 
competition in delivered prices and to prevent savings in cost to 
consumers buying direct and to those who buy from middlemen. 

(e) Among the possible means whereby the said pricing system 
may be impaired or broken is the· diversion of shipments o£ cement 
in transit from the anticipated destination to a destination where the 
price is higher. This amounts to a concession in delivered price in 
favor o£ the transferee. Respondents have taken cooperative meas­
ures by the .use of provisions in their contract :forms in order to 
eliminate such diversions in transit. This tends toward the main­
tenance of concerted delivered prices. 
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(d) Under recent acts of Congress appropriating for emergency 
· and other expenditures, the Federal Government has expended large 
sums of money for cement in the "\V' est and in certain parts of the 
South, where it is entitled to reduced railroad freight rates under 
land-grant acts of Congress. These rates have never been published 
for general distribution. In many instances, they are not precisely 
known 'to commercial shippers including marketers of cement and 
are often highly difficult of determination and frequently in dispute. 
Respondents have thwarted the efforts of Government officials to 
secure f. o. b. mill prices on cement, both before and during the 
period of national emergency. If the United States had been able 
to obtain f. o. b. mill prices for cement, it would have been practicable 
for it to have elected to p~rchase from such mill as would have 
afforded it the maximum benefit of land-grant rates. In lieu of quot­
ing upon proposals of the Federal Government upon· an f. o. b. mill 
basis as called for by government officials, respondents have insisted 
upon maintaining their said pricing system and to that end have 
employed in each case a "control clause" by the use of which only 
delivered prices are quoted to the Federal Government. The control 
clause is used by all producing respondents bidding on any given job 
in land-grant territories. Under this control clause, the respondents 
arbitrarily select the route and approximate the land-grant concession 
to which the United States is entitled. This results in depriving the 
United States not only of the full benefit of the land grant rates 
reserved by acts of Congress but also of the benefit of price competi .. 
tion in its purchases of cement. 

(e) Before and during the period that the code of fair competition 
for the cement industry approved November 27, 1933, pursuant to 
the National Industrial Recovery Act, was in effect, respondents at· 
tempted to obtain approval of a code provision which would reqt'tire 
a division of customer:s into two classes, those to whom cement pro­
ducers might sell direct and those to whom cement producers would 
be prohibited from selling direct. These efforts were unsuccessful. 
Nonetheless, respondents arbitrarily and cooperatively made such 
classification and division of customers. 

(f) Respondents have entered into an understanding whereby they 
have combined to limit .their sales to middlemen to those who fall 
within respondents' agreed and arbitrary definition of a "cement 
dealer." Moreover, respondents agree that sales shall be confined to 
those who fall within such definition of cement dealer with the excep­
tion of certain specific classes of customers, arbitrarily seleded, who, 
though not recognized cement dealers, may, nevertheless, purchase 
cement.· 
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(g) Terms of sale and discounts are uniform and the result of 
mutual understanding and concert o£ action among respondents. 

(h) A relatively small volume o£ cement is imported into the United 
States chiefly from Belgium and Denmark. After paying the tariff 
charges, it may still be sold in certain seaboard centers at prices lower 
than the delivered prices at such centers derived under said pricing 
system. This price competition from foreign sources tends to cause 
producing respondents, selling at said centers, to make competitive 
prices and thus to depart from and break down said pricing system. 
In order to prevent such a break-down, producing respondents who 
have customers at such centers {1) have threatened to boycott and have 
boycotted dealer-customers who trade in imported cement; (2) have 
in some cases resorted to espionage upon dealers; (3) have made 
concerted and uniform deviations from the prices which would prevail 
at such centers under said pricing system; and (4) have taken other 
steps to minimize or. prevent genuine price competjtion in cement 
resulting from such importation. 

( i) Among the functions of respondent Institute, is that of inter­
preting the policies of cement companies and of formulating officiul 
policies for the industry both through its principal office and its officers 
and trustees and through its regional offices, freight bureaus and com• 
.rnittees. These policies as formulated by the Institute promote the 
combination in paragraphs 4 and 5 hereof described. Where individ­
ual action by producing respondents might result in breaking down 
the said pricing system and result in price competition, it is a frequent 
practice on the part of members to refer questions .of policy to the 
Institute or to a divisional office of the Institute. :Meetings of the 
Institute and of sectional or local groups of producers are also means 
for promoting the said described system of pricing. 

{j) By united action, respondents have sought to camouflage their 
combination and to allay public suspicion and criticism so that they 
.rnay more effectively carry on said combination, by causing public 
advertisements to be prepared, published, and circulated, in which 
advertisements respondents falsely represented that the basing point 
Inethod of pricing cement was practiced in order to discourage monopo­
listic practices and preserve free competition. Such representations 
were privately characterized by a prominent producer and trustee of 
respondent Institute as "sheer bunk and hypocrisy" in a letter written 
by him during May 1934, to hi3 associated leaders in the Institute. 
Said producer and trustee also stated in said letter that "the truth is 
of course-and there can be no serious, respectable discussion of our 
case .unless this is acknowledged-that ours is an industry above all 
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·others that cannot stand free competition, that must systematically 
1·estrain competition or be ruined." 

The foregoing means and practices set forth in subparagraphs (a) 
1to {j) r inclusive, are not exclusively alleged. There are numerous other 
unlawful means and practices which have been employed under the 
•combination averred in paragraphs 4 and 5. 

Effects of the Combination 

PAR. 8. The effect of the adoption, continuance, and maintenance 
·of the said pricing system, to the extent that it has been and is fol­
lowed, has been and is completely to destroy competition in price. 
'Thereunder each producing respondent quotes and charges a delivered 
price to any given customer wherever said customer may be located, 
identical with that quoted and charged to that customer by every 
·other producer adhering to the system. This. is done by each with 
the knowledge !Vld the mutual understanding that all other producers 
:following the ey-stem will quote and charge delivered prices identical 
with his own and with one another. Among other effects of the said 
pricing system, to· the extent that the same is used, are the following: 

(a) Each producing respondent whose mill is located at a basing 
point receives its highest net' price or true price, when it sells to 
·customers located within the area governed by the basing point where 
such producer is located. Each producing respondent whose mill is 
not located at a basing point receives its highest net price or true 
price from customers located at its own place of production; from 
-customers so located it receives, in addition to the base price at the 
governing basing point, the rate ·of all-rail freight from such basing 
point to customers' location and is obliged to pay no cost of transpor­
tation except possibly :from one part of the city to another. Both of 
these classes of producers refrain from .so reducing their delivered 
prices, in the territory where they receive their highest net price,. as 
to obtain or hold their most profitable business. Each reciprocally 
'refrains from price competition and offers no such price concessions 
·as might make it impracticable for more distant producers to obtain 
the business, because of the greater freight costs which would neces­
sarily be incurred in delivering from tlieir mills. Thus, each respond­
ent producer may sell in the vicinity of mills of other producers 
without encountering any delivered price competition from the latter 
producers. In many instances respondent producers thus noncom­
petively transport their said products beyond the successive localities 
or other producers' ~ills into far distant points of consumption. 

(b) In order thus to eliminate price conmpetition, producing re­
spondents' base prices are placed high enough to permit them often 
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to defray much higher amounts of actual freight than the amount of 
freight from the governing basing point to destination, which latter 
they include in the formula price under the said pricing sj·stem. This 
would not occur under conditions of true price competition. 

(c) The costs of producing cement vary somewhat due to natural 
conditions and differences in efficiency. By said pricing system var­
iations in such cost are nullified as an influence and check upon prices. 
The incentive :for any producing respondent to offer lower prices in 
order to obtain a greater volume of business is largely removed as 
shown by the fact that under said pricing system each producing 
respondent shares the territory wherein he obtains his highest net 
price with far distant producers. Under the said pricing system, 
delivered prices are charged by i·espondent producers with little re­
gard tp the varying local conditions of supply and demand. Said 
prices are made through a concert of action, which is formulated and 
expressed in terms of the said pricing system and applied throughout 
n1ost, if not all, of the country. Thus respondents maintain, against 
thousands of private and public consumers in many parts of the 
United States, an artificial price level little related to and not 
governed by truly competitive conditions. The result is higher base 
prices and higher delivered prices to the consuming public. 

(d) Even in times of greatly depressed demand, respondents' com­
bination has tended to eliminate the strong trend toward lower prices 
which normally operates at such times., The maintenance of higher 
prices delays the return to the market of prospective buyers, who,.on 
account of reduced purchasing power or fear, can, or believe that they 
can, buy only at lower prices, and thereby delays recovery. Rather 
than make reductions in price normal to a time of depression respond­
ents have elected to continue the s.aid pricing system and to refrain 
from making truly competitive prices,· even for the respective terri­
tories in which, as described in subparagraph (a) of this paragraph 
8, they obtain their highest net price, and even though they were then 
operating far below the respective capacities of their mills .. Thus, 
in definite measure, respondents by their combination in paragraphs 
4 and 5 hereof described, have neutralized the natural economic forces 
which operate to restore prosperity and have so acted in combination 
as to constitute an influence prolonging the depression. 

(e) Under conditions of true price competition, consumers located 
at points of production normally tend to buy from a local mill. If 
its prices advance unduly, the competition of the nearest competitor­
producer, having similar costs of production and distribution, at 
once becomes active and restores a more reasonable price. But under 
respondents' said pricing system the advantages which wouhl nor-
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:mally accrue to buyers located near cement mills are destroyed. The 
-buying public pays the same prices precisely as though there were 
·no natural advantages in producing and delivering cement. Each 
producer charges the same delivered price as every other. The buyer 
-located at the point of production, if he buys from the local producer, 
.pays such producer a greater net price than any buyer located else­
where. Under the system, no other producer will offer a lower price . 
. Buyers can perhaps purchase from a greater number of producers 
than would normally quote or sell under true price competition but 
the conditions under which they buy are monopolistic, not 
-competitive. 

(f) Under the said pricing system, producing respondents who fol­
]ow the same and who are well located with regard to raw materials, 
means of transportation and proximity to large consuming centers 
·and who are well financed and ably conducted, do not avail themselves 
-of their competitive advantages by offering competitive prices. They 
··do not cause these advantages to be reflected in their price level. The 
system precludes such producers from seeking volume of business 
through price reduction as the result of low costs. It, therefore, 
.-eliminates part of the natural incentive toward efficiency and economy. 
'The result is a loss to the buying public. 

(g) Under the formula, stated in paragraph 5 (c) hereof, the 
·freight rate from the governing basing point, comprising the second 
·factor in the delivered prices, is the all-rail freight rate, and that 
:is true irrespective of whether customers could save money by buying 
J. o. b. producing point and using their own or hired trucks or barges 
:for delivery purposes. The buying public pays the same delivered 
prices precisely for cement at respective destinations as though there 
were no destinations which might be served from any mill by delivery 
through means cheaper than a.ll-rail transportation. The wrong _com­
mitted against the consuming public is aggravated by the fact that 
producers are free under the system themf'elves to make actual deliv­
ery, wholly or in part, by highway or waterway at their option, thus 
monopolizing the benefits of these cheaper means of delivery intended 
to inure to the public from governmental expenditures for highways 
and waterways; and in fact they frequently do avail themselves of 
these cheaper means of delivery. If, however, genuine competitive 
conditions prevailed, circumstances -would in many instances force 
competing producers to pass on to consumers the benefits of cheaper 
means of delivery. Thus the system results in greater costs to the 
public.· 

(h) Respondents have made concerted efforts to avoid competition, 
between producers and wholesale dealers in cement in bidding upon 
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cement for Federal Government jobs. They have brought it about that 
certain agencies have been constrained to curtail the practice of buy­
ing direct from producers and have resorted to more costly purchases 
in quantity from dealers. • · : 

( i) State and Federal Governments and municipal and quasimu­
nicipal corporations have been unable to obtain competitive price 
quotations and prices. They have been obliged, as the result of re­
spondents' said pricing system, to raise larger sums by taxation, for 
such public works requiring cement as have been undertaken, than 
would otherwise be necessary; and the public have been'deprived of 
all benefits which would accrue from c~mpetition in price in the cement 
industry. State and Federal laws requiring competitive bids before 
the award of public purchases have been thus evaded and. rendered 
nugatory by respondents' uniform delivered price system. The State 
of South Dakota, finding it impossible to· obtain competitive cement 
bids, deemed it necessary to erect a state cement mill and now operates 
the same. Thus an important effect of said pricing system upon public­
buying agencies, and through them upon the public, has been substan­
tially to increase the cost of public works, to increase taxation, and to 
deplete individual incomes and thus the system has tended to lessen 
purchasing power and impede prosperity. 

(j) Respondents through their said combination have appropriated 
to themselves a disproportionate share of the huge funds appropri­
ated by Congress in aid of reemployment and the restoration of pros­
perity, in that their concert of action has maintained higher prices for 
cement than would otherwise have prevailed. Most departments and 
agencies of the United States expending moneys for public works have 
found it necessary to pay the identical deliYered prices uniformlY! 
-charged by cement producers. One Federal agency, the Tennessee 
Valley. Authority, was however given a reduced price by respondents 
when it became known that it had under consideration the Federal 
acquisition of a cement mill. One result of respondents' combination 
has been to lessen the public benefit from the emergency acts of 
Congress. 

The foregoing subparagraphs (a) to (j) inclusive, are not alleged 
exclusively or as the only unlawful effects of ·respondents' combina­
tion alleged in paragraphs 4 and 5. There are other effects thereof. 

The Public Interest 

PAR. 9. The combination of respondents as herein above averred has 
hindered, lessened, restricted, and restrnihed the trade of membeirs 
thereof and still hinders, lessens, restricts, and restrains the same. The 
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direct and immediate result of the said combination has been and is 
restraint upon interstate commerce with respect to cement manu­
factured by any of the producing respondents to be transported be­
yond the State 'in which the cement· was made. Such confederated 
action exercises a power which individual action could not exercise 
or possess, and the i1ecessary tendency and the direct and substantial 
effect of the combination are injury to the public. 

The effect of respondents' combination upon the public interest has 
been and now is: 1 

1. To bring about the disappearance of prices arrived at through 
the play of competitive forces; and the n.doption by concert of or­
ganized producers of prices calculated to preserve the more poorly lo­
cated, equipped, and conducted units at the expense of the buying 
public. · 

2. To lessen the demand for cement and the volume o£ public and 
private construction in which cement is used. 

3. Correspondingly to ]essen the opportunities for employment, both 
in the cement industry and in the construction industry. 

4. To raise the cost of public roads and projects and private_ struc­
tures in wh.ich cement is used and thereby either to make them less 
available to the public or to raise the taxes and rents by which the 
public pays for them. 

· 5. To encourage the development of excess capacity by the induce­
ments of high prices and of fictitious freight charges obtainable by 
mills not located at basing points. 

PAR. 10. The Federal Trade Commission further alleges that the 
public interest directly involved herein and set out more particularly 
in the preceding paragraphs is a part of the larger public interest~ 
within the meaning of the Federal Trade Commission Act, in main­
taining the l!atural regulatory forces of free competition in industry 
generally. The economic tendency of the respondents' combination 
upon the public interest, as thus broadly stated, is to lend encourage­
ment to similar impairment of competition in other industries, the 
effect of which upon the buying power of consumers, the employment 
of labor, the opportunities for independence in business, the necessity 
that the Government undertake by regulation to protect the public 
interest, and the fluctuations of national prosperity, must increase in 
severity as the extent of competition is reduced. The leaving to private 
industry of monopolistic special privileges and franchises is at the 
ex'pense of the purchasing power of the masses of the country, and 
results inevitably in reducing the opportunity freely to enter industry 
and commerce. 
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Violation of the Federal Trade Comm,ission Act 

PAR. 11. The acts and practices in this count set forth are all to 
the prejudice of the public; they have a substantial and dangerous 
tendency to hinder, lessen, restrict, and restrain, and actually have 
unduly, directly, and substantially, hindered, frustrated, lessened, re­
stricted, and restrained, competition ~n interstate commerce in ce­
ment; they have incteased the price of cement to the buying public. 
The said acts and practices constitute unfair methods of competition 
within the intent and meaning of the aforesaid Federal Trade Com­
mission Act. 

COUNT II 

THE CHARGE UNDER THE OLAY'l'ON ACT 

}>ARAGRAPHS 1 TO 5, INCLUSIVE. As paragraphs 1 to 5, inclusive, of 
count II of this complaint the Commission hereby incorporates para­
graphs 1 to 5, inclusive of count I to precisely the same extent as if 
each and all of them were set forth in full and repeated verbatim in 
this count. 

The Practice of Dis(f}'imination Generally Considered 

PAR. 6. Delivered prices made under the forinula set forth in para­
grap~ 5 (b) hereof are not the .actual prices received by producing 
respondents. This is for the reason that such delivered prices include 
not only the price of the cement but the price of its transportation. 
In order to derive the true price received, the 'price actually paid to 
the carrier for transportation of the cement to the buyer must be de­
ducted from the delivered price. Sales by producing respondents not 
located at basing points, and also sales by producing respomlents lo­
cated at basing points to customers outside the territory governed by 
the basing point where the seller is located, are made at almost as 
many true prices as there are customers' locations. The respective 
producing respondents thus discriminate in price in substantial 
amounts among their customers. These discriminations are mads 
with the purpose to prevent, lessen, and destroy competition in price 
in commerce on the part of each producing respondent, which grai1ts 
the .discrimination, with all other such producing respondents. It 
is only through the said described discrimination that respondents 
are thus enabled to eliminate price competition. 



118 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 37F. T. C. 

Examples of Discrimination 

PAR. 7. (a) For the purpose of illustrating the discrimination prac­
ticed by producing respondents, there are submitted as part of this 
paragraph 7 tabulations showing base prices and freight rates which, 
if concurr~ntly in existence, would cause the basing points mentioned 
therein to be the governing basing points for specific destinations. 
For present purposes, the said basing point pril·es and the said freight 
rates are hypothetical but they are not wholly so, for they constitute 
the respective base prices and rates of all-rail transportation which 
were simultaneously in effect at a former period. These tabulations 
are. not included herein as· allegations of current discrimination in 
prices made under said pricing system to customers located at destina­
tions named. They are alleged as typical of the discriminations in 
price now existing under the said pricing system throughout the 
United States. 

(b) Referring to the "delivered prices" included in the tabulations, 
it is usual in the trade to add ten cents each for the cloth bags, when 
delivery is so made, and this sum is refunded t:> the buyer if the bags 
are returned in good condition; and also to add sums which will 
later be deducted as discounts if the buyer qualifies to receive them. 
Since these sums are generally included in tho prices quoted only to 
be deducted subsequently, they are o~itted from the tabulated figures. 

(c) For the purpose of the illustrations below set forth, these as­
sumptions are made: (1) that the said pricing system is in full effect; 
(2) that each producer actually ships all-rail rather than to avail 
itself of less costly truck or water means of deli very; and ( 3) that 
the producer at the respective points of productio.n designated in the 
tabulation, has customers located at the points named in each respec-
tive illustration. · · 

(d) The final item entitled in each case "divergence from maxhnum 
price" shows the measure of the discrimination. 

(e) The illustrations above described are submitted in tabular form 
in lieu ·of extended textual averment and are hereby made a part of 
this comp~aint, to wit: 



Quotations by-
Albion, Brookville, Cannelton, 

Ind. Ind. Ind. 

Universal-Atlas Cement Co. Basing point __________________________________________ 
Buffington, Ironton, Binning-

Ind. Ohio ham, Ala. 
Base pri<'e (per bbl.) _______ -~- _____________________ $1. 40 $1. 30 $1. 00 
Freight from basing point (per bbl.) __________________ • 40 . 48 . 74 

• Delivered price (less deductions noted in par. 7b) ______ 1. 80 1. 78 1. 74 
Less actual freight to destination ____________________ . 40 . 51 • 59 

Actual price. _____________ - _____ -------- __ -_------ 1. 40 1. 27 1. 15 
Divergence from maximum price ____________ . _______ . 00 . 13 • 25 

Alpha Portland Cement Co. 

Delivered price (le~s deductions noted in par. 7b) ______ 1. 80 1. 78 --------
Less actual freight to destination ____ ., _______________ • 49 . 48 --------
Actual price~_--~-- __ .. _____ . ______ • _. _____________ 1. 31 1. 30 --------
Plv~rgence from maximum price_~~ _________________ . 19 . 00 --------

Lehigh Portland Cement Ca. 

Deliver{ld price (less deductions noted jn par._7b)-.---- 1, 80 l, 78 1. 74 
J..css actual freight to destination~------------~------ '49 • 4~ . 36 

------- -
Actual price ____________ --- _________________ ------ 1. 31 1. 86 1. 38 
~!verg~ncc frp~ maximum pri<'O----~-------------:-- ' ~~ . l4 : 1~ 

Lone Star Cement Co. 

Delivered price (less deductions noted in par. 7b) ______ 1. 80 1. 78 1. 74 
kss !I,Ctu!!,l frei~ht tp d~stjnatjqn __ ~ _. _,. --: __________ . 46 . 42 . 46 

- - .. -

For delivery at-

Greencastle, Shoals, Boonville, 
Ind. Ind. Ind. 

Limedale, Mitchell, Birming-
. Ind. Ind . ham, Ala. 
$1. 40 $1.50 $1. 00 

. 25 . 29 . 70 

1. 65 I. 79 l. 70 
. 46 . 55 . 57 

~. 

1. 19 1. 24 1. 13 
. 21 . 16 . 27 

-------- 1. 79 --------
-------- • 48 ----------
-------- 1. 31 --------
-------- . 09 --------

1, 6.'i 1. 79 1. 70 
• 34 '29 ,34 

1. 31 l. 50 1. 36 
: l9 • 00 • l4 

1. 65 1. 79 1. 70 
• 2.5 . 40 . 44 

.. 

Noblesville, Franklin, 
Ind. Ind. 

Limedale, Limed ale, 
Ind. Ind. 

$1. 40 $1. 40 
. 32 . 32 

1. 72 1. 72 
. 44 -48 

1. 28 1. 24 
. 1.2 • 16 

1. 72 1. 72 
. 49 • 51 

1. 23 1. 21 
• 27 • 29 

1. 72 1. 72 
-40 • 34 

1, 32 1. 38 
'l8 • 1~ 

1. 72 1. 72 
. 32 . 32 

00 

"" 

0 
0 
8 
~ 
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5" ..... 
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- For delivery at-
Quotations by-

Brookville, 
1 
Cannelton, loreencastle, Albion, Shoals, 

Ind. Ind. Ind. Ind. Ind. 

- Lone Star Cement Co.-Continued Basing point_ _________________________________________ 
Buffington, Ironton, Birming- I.imedale, Mitrhell, 

Ind. Ohio ham, Ala. Ind. · Ind. 
Actual price_ . ____________________________________ $1. 34 $1. 36 $1. 28 $1. 40 $1. 39 
Divergence from maximum prire __________ ---------- . 06 . 04 . 12 . 00 . 01 

Louisville Cement Co. 

Delive!'ed price (less deductions no~cd in par. 7b) ______ 1. 80 1. 78 1. 74 1. 65 1. 79 
Less actual freight to de~Liua.tion ____ . _______________ . 51 . 42 . 40 . 42 . 36 

----- ---- ---- -
Actual prire ______________________ -----·--------·--- 1. 29 1. 36 1. 34 1. 23 1. 43 
Divergence from maximum price ____________________ . 53 . 46 . 48 . 59 . 39 

Wabash Portland Cement Co. 

Delivered price (less deductions no led in par. 7b) ______ l. 80 1. 7R 1. 74 1. 65 1. 79 
Le~s actual freight to ctesdna.,ioa ____________________ . 30 . 38 . 57 . 44 . 51 

----
Actual price _______ , _____________________ : _________ 1. 50 1. 40 I. 17 1. 21 I. 2R 
Divergence from maximum price .. -------,---------- . 32 . 34 . 57 . 53 . 46 

Afarquette Ceinent .Ujg. Co. 

Delivered price (le<:s deduc;.ions no~ed in par. 7b) ______ 1. 80 1. 78 1. 74 1. 65 1. 79 
LeGs ac.ual freight to dcsdnadon ______________ _. _____ . 49 . 57 . 55 . 49 . 61 

------------
Actual price ______ . __________ .. _____ .. _________ . __ 1. 31 l. 21 1. 19 1. 16 l. 18 
Divergence from maximum price ___________ .. _______ . 19 . 29 . 57 . 34 . 58 

Boonville, 
Ind. 

Birming-
ham, Ala. 

$1. 26 
.14 

1. 70 
/ . 42 

1. 28 
. 54 

1. 70 
. 57 

1. 13 
. 61 

1. 70 
. 49 

1. 21 I 
. 55 

Noblesville,l Franklin, 
Ind. Ind. 

Limeclale, 
Ind. 

$1. 40 
. 00 

I. 72 
. 42 

1. 30 
. 52 

1. 72 
. 40 

----
1. 32 
. 42 

1. 72 
. 49 

1. 231 
. 27 

Limed ale 
Ind. 
$1. 4 

• 0 

1.7 
. 3 

1.3 
. 4 

1.7 
. 4 --

1.3 
. 4 

1.7 
. 5 

---
1.2 
. 2 

0 
0 
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~ 
4 

0 
0 
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I 
Clear Lake .. Iowa 

g Universal-Atlas Cement Co. 
~ Basing point_-----------------------------------------
1 

Mason 

f ..... ..... 

City, 
Iowa 

• Base price (per. bbl.) ______________________________ _ 
. --------Freight from basing pt. (per bbl.) ___________________ _ - --------- . 

---------
- --------

Delivered price (less deductions noted in par. 7b) ------
Less actual freight to destination ___________________ _ 

- --------
- --------

Actual price ________ -------------- ______________ _ 
Divergence from maximum price ___________________ _ 

Penn-Dixie Cement Co., Hawkeye Portland Cement Co.· 

1. 57 
. 44 

Delivered price (less deductions noted in par. 7b) _____ _ 
Less actual freight to destination ___________________ _ 

Actual price _________________________ ---------- __ _ 1. 13 
Divergence from maximum price __________________ -· .. 61 

Dewey Portland Cement Co. 

$1. 57 
. 51 

Delivered price (less deductions noted in par. 7b) ____ _ 
Less actual freight to destination __________________ _ 

- 1. 06 
- . 68 

Actual price ____________________________________ _ 
Divergence from maximum price __ -----_------ ____ _ 

Dallas Luther, Indianola, Center, Iowa Iowa Iowa 

Mason :Mason Mason 
City, City, City, 
Iowa Iowa Iowa, 

$1.30 $1. 30 $1. 30 
. 46 -------- --------

1. 76 -------- --------
. 61 -------- --------

1. 15 -------- --------
. 15 -------- --------

1. 78 1. 74 1. 74 
. 36 . 32 . 32 

1. 42 1. 42 1. 42 
. 32 . 32 . 32 

1. 78 1. 74 1. 74 
. 53 . 51 . 51 

1. 25 1. 23 1. 23 
. 49 . 51 . 51 

Ridgeway, Perry, 
Iowa Iowa 

Mason Mason 
City, City, 
IOWl! Iowa, 

$1.30 $1. 30 
-------- --------
-------- --------
-------- --------

-------- --------
-------- --------

1. 74 1. 70 
. 32 . 53 

1. 42 1. 17 
. 32 . 57 

1. 74 1. 70 
. 51 . 51 

1. 23 1. 19 
• 51 . 55 

[Donnelson, 
Iowa 

Prospect 
Hill, 

Alpha, Mo. 

$1.30 
. 51 

1. 81 
. 53 

1. 28 
. 02 

1. 81 
• 46 

1. 35 
. 39 

1. 81 
.44 

1. 37 
• 37 

Monmouth, 
Iowa 

Mason 
City, Iowa, 
Buffington, 

Ind . 

$1.30 
• 51 

1. 81 
. 51 

1. 30 
• 00 

1. 81 
• 51 

1. 30 
. 44 

1. 81 
• 34 

1. 47 
• 27 

00 
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-
Quotations by-

Clear Lake, Indianola, 
Iowa Iowa 

Lone Star Portland Cement Co. 
Basing point ______________________ ._ .. ________ . _____ -- Mason Mason 

City, City, 
Iowa Iowa 

Delivered price (less deductions noted in par. 7b). ___ . _ $1.57 $1. 78 
Less actual freight to destination ___________________ . -------- . 55 

Actual price _____________________________________ . -------- 1. 23 
Divergence from maximum price ____________ ------ __ -------- . 22 

Lehigh Portland Cement Co. 

Delivered price (less the deductions noted in par. 7b) ___ . 1. 57 1. 78 
Less actual freight to destination ____________________ • 27 . 48 

Actual price. _________________________________ . ____ 1. 30 1. 30 
Divergence from maximum price. ___________________ . 00 . 00 

Northwestern States Portland Cement Co. 

Delivered price (le.ss deductions noted in par. 7b) ______ 1. 57 1. 78 
Less actual freight to destination ____________________ . 27 . 46 

Actual price ________________________ . _____________ 1. 30 1 1. 32 
Divergence from maximum price.---~--------------- . 00 . 38 . 

I :Marquette Cement Mfg. Co. 
' 

Delivered price (less deductions noted in par. 7b) _____ . 1. 57 1. 78 
L Less actual freight to destination _____ .:.~------------ . 42 . 61 

- - - I 

. 
For delivery at-

Dallas Luther, Perry, Donnelson, Center, Ridgeway. 
Iowa Iowa Iowa Iowa Iowa 

Mason Mason Mason Mason Prospect 
City, City, City, City, Hill, 
Iowa Iowa, Iowa Iowa, Alpha, Mo. 

$1.74 $1. 74- $1. 74 $1.70 $1. 81 
. 55 . 55 . 55 . 70 . 53 

1. 19 1. 19 1. 19 1. 00 1. 28 
. 26 . 24 . 26 . 45 . 17 

1. 74 1. 74 1. 74 1. 70 1. 81 
.44 .44 . 44 . 40 . 53 

1. 30 1. 30 1. 30 1. 30 1. 28 
. 00 . 00 . 00 . 00 . 02 

1. 74 1.74 1. 74 1. 70 1. 81 
. 40 . 40 . 38 . 40 . 53 

I 1. 34 I 1. 34 I 1. 36 1. 30 11. 28 
. 36 . 36 . 34 . 00 . 02 

1. 74 I. 74 1. 74 1. 70 1. 81 
. 59 . 59 . 59 . 55 • 51 

I 

---------~·· ·-- -- ---- -

Monmouth 
Iowa 

Mason 
City, Iowa, 
Buffington, 

Ind. 
$1. 81 

• 61 

.1. 20 
. 25 

1. 81 
. 51 

l. 30 
. 00 

1. 8~ 
• 51 

1. 30 
. 00 

1. 81 
• 44 

I 
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Actual price ____ --------- _____________ -------- ____ 1. 15 1. 17 1. 15 1. 15 
Divergence from maximum price __ -------- ________ -- . 25 • 23 . 25 . 25 

Ash Grove Portland Cement Co. 

Delivered price (less deductions noted in par. 7b) ______ -------- 1. 78 1. 74 1.74 
Less actual frei~ht to destination ____ ---_- ________ --_ -------- . 53 . 48 . 48 

Actual price __ --- _______________________ ------ ____ -------- 1. 25 1. 26 1. 26 
Divergence fr~m maximum price ____________________ -------- . 66 . 65 . 65 

1. 15 1. 15 
. 25 • 25 

' 

1. 74 --------
. 46 --------

1. 28 --------
. 63 --------

1. 30 
. 10 

1. 81 
. 59 

1. 22 
. 69 

1. 3 
. 0 

1.8 
. 6 

7 00 ..., 

1..20 
.71 

1 In the case of producers having more than 1 mill from which shipment might be made, it is assumed that shipment would be made 
from mill which would net producer the highest price. · 
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Effect of the Discrimination 

PAR. 8. The discrimination in price set forth in paragraphs 6 and 7 
•of this Count II is the result of respondents' combination and con­
,E>piracy alleged in paragraphs 4 and 5 hereof. The effect of said dis­
·c~iminations in price is to injure, destroy, and .prevent competition 
in price on the part of each producing respondent with all others who 
likewise grant discriminations under respondents' said pricing system. 
Insofar as said system is followed, every producer knows what every 
'Qther producer following the system will quote and charge as his 
delivered price to any given destination and that all delivered prices 
will be identical. Each said producer knows that, in reciprocity for 
its omission to offer competitive prices to prospective customers located 
in the consuming areas adjacent to its mill (where it has a natural 
advantage and receives its highest actual price), each respective pro­
ducer will receive the same immunity :from price competition when it 
~ells in the consuming areas adjacent to other mills. A difference in 
delivered price of only 1 cent a barrel will deflect the business· away 
:from one manufacturer to another. Thus each reciprocally waives 
the advantages and neutralizes the disadvantages which it has in 
certain consuming areas as aforesaid in order that there may not any­
where be genuine competition in price between producers which, except 
for such reciprocal waiver and neutralization, would be in normal and 
active competition in price. 

Violation of Clayton Act as Amen_ded 

PAn. '9. The acts of discrimination in interstate commerce performed 
in the actual course of such commerce in this Count set forth may 
have the effect substantially to lessen, and they actually do substan­
tially lessen, competition in cement of like grade and quality; and 
constitute unlawful discrimination in price within the intent and 
meaning of section 2 of the aforesaid Clayton Act as amended by the 
.aforesaid Robinson-Patman Act. 

REI'OHT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an act of Congress entitled "An act to sup­
"plement existing laws against unlawful restraints and m~nopolies, 
.and for .other purposes," approved October 15, 1914 (Clayton Act), 
as amended by act approved June 19, 1936 (Robinson-Patman Act)! 
the Federal Trade Commission on July 2,1937, issued and subsequently 
served its complaint in this proceeding upon the respondents named 
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in. the caption hereof, charging them with the use of unfair methods: 
oi competition in commerce in violation of the provisions of the 
Federal Trade Commission Act and with discriminations in price in 
the sale of Portland cement in violation of the provisions of subsection 
(a) of section 2 of the 'said Clayton Act as amended. 

After the issuance of the said complaint and the filing of respond­
ents' answers thereto, testimony and other evidence in support of and 
in opposition to the allegations of said complaint were introduced be­
fore an examiner of the Commission theretofore duly designated by it,. 
and the said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the complaint, the· 
answers thereto, testimony and other evidence, report of the trial ex­
aminer and the exceptions thereto, briefs in support of and in opposi­
tion to the complaint, and oral arguments by opposing counsel, in­
cluding a general appeal by counsel for respondents from every ad­
verse ruling of the ~rial examiner without further specification except 
as to exhibits offered by respondents but not received in evidence; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in­
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS --------
./ 

PARAGRAPH 1. (a) Respondent, \fhe Cement Institute hereinafter 
frequently referred to as "Institut~m-olun ary u 1incorporated 
trade association. It was organized in August 1929 for the promotion 
of the mutual interests of its members and has functioned through its 
officers, trustees, committees, divisions, bureaus, and other agents. At 
the time of the issuance of the complaint in this proceeding, practi­
cally all domestic producers of portland cement, including all but one 
of the corporate respondents herein, were ~1embers of the Institute. 
At various times the Institute has had general offices at 11 East Forty­
fourth Street, New York, N.Y., and at 111 'Vest 1Vashington Street, 
Chicago, Ill., and divisional offices in those and other cities. 

(b) Respondent, Smith W. Storey (the individual referred to in 
the complaint as S. W. Storey), wus at the time of the issuance of the 
complaint in this proceeding president of the Institute. 

(c) Respondent, George H. Reiter (the individual referred to in 
the complaint as G. H. Reiter), was manager of the Chicago Division 
of the Institute from February 1930 to December 1930 and from Au­
gust 1, 1933, to June 1935. On the latter date he became general man-
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ager of the Institute, in December 1935 he was also made its secretary, 
'and contin1,1ed in t• ~n. positions until April1937. 

(d) The other ' alcers of the Institute at the time of the issnance 
of the comp1a.i••l in this proceeding were Frank G. McKelvey, vice 
president; Blame 6. Smith, vice president; and Charles F. Conn, treas~ 
urer; and the trustees of the Institute at that time were Harold M. 
Scott, John J. Po1ter, Harry F. Jennings, A. J. Rooney, D. H. Rader, 
l\I, C. Monday, C. B. Condon, Chester A. Brooke, William R. Blair, 
Charles Boettcher, Ernest E. Duque, Edwin P. Lucas, Charles L. 
Hogan, John D. John; Frank G. McKelvey, V. N. Roadstrum, Blaine 
S. Smith, Smith W. Storey, and JosephS. Young. 

(e) Respondent, Aetna Portland Cement Co. (hereinafter fre­
quently referred to as "Aetna"), is a corporation, organized and exist­
ing under the laws of the State of Maine, with its principal place of 
business in Bay City, Mich. It is a producer of cement and has its 
manufacturing plant at Day City, Mich. It has another plant at Fen­
ton, Mich., which has not been operated for some time. It became a 
member of the Inst~~e in June 1933. ..._:_ 

· (f) Respondent, \A} :ph~ Portland.._C~.wgnLCo? (hereinafter fre-
~ quently referred to as "Alpha"), is a corporation, 'organized and exist­

ing under the laws of the State of New Jersey; with its principal place 
of business in Easton, Pa. It is a producer of cement and has two 
manufacturing plants at Martin's Creek, Pa.; and one plant each at 
Jamesville, N. Y.; Cementon (Catskill), 1£. Y.; Manheim, W. Va.; 
La Salle, Ill.; Ironton, Ohio '(St. Louis.._!:l?,Birmingham, Ala; and 
Bellevue, Mich. The last-named plant has not been operated for some 
time. It was one of the original members of the Institute and con­
tinued as a member until May 1931, when it resigned, and thereafter 
rejoined the Institute in June 1933. (The articles of association of the 
Institute require the payment of dues for a period of 12 months follow­
ing notice of resignation.) 

(g) Respondent, Arkansas Portland Cement Co. (hereinafter fre­
quently referred to as "Arkansas"), is a corporation, organized and 
existing under the laws of the State of Arkansas, with its principal 
place of business in Denver, Colo. It is a producer of cement and has 
its manufacturing plant at Okay Junction, Ark. It joined the Insti­
tute in March 1930, resigned in l\Iay 1931, rejoined in Jline 1933, 
resigned in February,1936, and rejoined in February 1937 ... "'-... 

{h) Respondent(Ash Grove Lime & Portland Cement_9f.(herein­
after frequently referred to as "Ash Grove"), is a corporation, organ­
ized and existing under the 1 ws of the Stqte of Maine, with its 
principal place of busines~ in \:ansas Cit Mo/It is a producer of 



THE CEMENT INSTITUTE ET AL. 127 

87 Findings 

cement and has its manufacturing plant at\Chanute, Ka~ It joi~ed 
the Institute in January 1930, resigned iil1rebruary 1631, and re­
joined in June 1933. It has a subsidiary, Ash Grove Lime & Portland 
Cement Co. of Nebraska, with its manufacturing plant at Louisville, 

·Nebr. 
{i) Respondent, Beaver Portland Cement Co. (hereinafter fre­

quently referred to as "Beaver"), is a corporation, organized and exist­
ing under the laws of the State of Oregon, with its principal place of 
business in Portland, Oreg. It is a producer of cement and has its 
lnanufacturing plant at Gold Hill, Oreg. It became a member of the 
Institute in June 1933. · 

(j) Respondent, The Bessemer Limestone & Cement Co. (herein­
after frequently referred to as "Bessemer"), is a corporation, organ­
ized and existing under the laws of the State of Ohio, with its principal 
place of business in Youngstown, Ohio. It is a producer of cement 
and since July 1, 1935, has operated one manufacturing plant at Besse­
lner (shipping point Walford), Pa. It joined the Institute in July 
1935. 

(k) Respondent, Calaveras Cement Co. (hereinafter frequently 
referred to as "Calaveras''), is a corporation, organized and existing 
under the laws of the State of Delaware, with its principal place of 
business in San Francisco, Calif. It is a producer of cement and op­
erates a manufacturing plant at Kentucky House, Calif. It became 

· a tnember of the Institute in September 1933. 
(l) Respondent, California Portland Cement Co .. (hereinafter fre­

quently referred to as "California"), is a corporation, organized and 
e:x.isting under the laws of the State of California, with its principal 

· Place of business in Los Angeles, Calif. It is a producer of cement 
and has its manufacturing plant at Colton, Calif. It became a member 
of the Institute in June 1933. 

(m) Respondent, Castalia Portland Cement Co. (hereinafter fre­
quently referred to as "Castalia"), is a corporation, organized· and 
e:x.isting under the laws of the State of Pennsylvania, with its prin-

. cipal place of business in Pittsburgh, Pa. After closing its manufac­
turing plant at Castalia, Ohio, in 1932 it purchased its supplies of 
cement from Medusa Portland Cement Co. until early in 1938, and 
that company made shipments of cement pursuant to orders received 
from Castalia. Respondent is at present in bankruptcy and its affairs 
are in the hands of a trustee. It becam':l a member of the Institute 
in l\farch 1930. 

(n) Respondent, Colorado Portland Cement Co. (hereinafter fre­
quently referred to as "Colorado"), is a corporation, organized and 
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existing under the laws of the State of Colorado, with its principal 
place of business in Denver, Colo. It is owned by the Ideal Cement 
Co. and markets cement produced by mills of the latter company lo­
cated at Portland and Boettcher, Colo. It became a member of the 
Institute in June 1933, resigned in February 1936, and withdrew its 
resignation in February 1937. · 

( o) Respondent, Consolidated Cement Corporation (hereinafter 
frequently referred to as "Consolidated"), is a corporation, organized 
and existing under the· laws of the State of Delaware, with its prin· 
cipal place of business in Chicago, Ill. It is a producer of cement and 
has manufacturing plants located at Fredonia, Kans., and Cement 
City, Mich. Its plant at Mildred, Kans., has been dismantled. It 
became a me~ber of the Institute in January 1930, resigned in De­
cember 1930, and rejoined in June 1933. 
· (p) Respondent, Coplay Cement Manufacturing Co. (hereinafter 
frequently referred to as "Coplay"), is a corporation, organized and. 
existing under the laws of the State of Pennsylvania, with its prin­
cipal place of business in Coplay, Pa. It is a producer of cement and 
its manufacturing plant consists of two units: one at Coplay, Pa., and 
the other at Saylor, Pa. It became a member of the Institute in 
June 1933. 

(q) Respondent, Cumberland Portland Cement Co., (hereinafter 
:frequently referred to as "Cumberland"~), is a corporation, organized 
and exi~ting under the laws o{the State of Delaware, with its princi· 
pal place of business at Cowan, Ten·n. It is a producer of cement 
and its manufacturing plant is located 'at Cowan. It became a mem· 
ber of the Institute in. December 1929. --._ 

(r) Respondent,\Pewey Portland CeroenLC.o..l'(hereinafter fre· 
quently referred to as "Dewey"), is a corporation, organiz~d and ex· 
isting under the la~{!? the State of ~V~st Virginia, with its principal 
place of business irr Kansas· City, Mo/ It iJ. a produ~of cement 
and .its manufacturing plants are located a~y,_Q!-:Jp; and Lin· 
wood (near Davenport), Iowa. It became a member of the Institute 
in January 1930, resigned in December 1930, and rejoined in June 1933. 

( s) Respondent, Diamond Portland Cement Co. (hereinafter fre· 
quently referred to as "Diamond"), is a corporation, organized and 
E:xisting under the laws of the State of Ohio, with its principal place 
of business in Middlebranch, Ohio. It is a producer of cement and 
its manufacturing plant is located at l\1iddlcbranch, Ohio. It be· 
came a member of the Institute in February 1930, resigned at the end 
of that year, and rejoined in June 1933. 

(t) Respondent, Edison Cement Corporation (hereinafter fre· 
quently referred to as "Edison"), is a corporation, organized and ex· 
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isting under the laws of the State of New Jersey, with its principal 
place of business in ·west Orange, N. J. It is a producer of cement 
and its manufacturing plant is located at New Village, N.J. It be­
came a member of the Institute in J nne 1933. Its predecessor cor­
poration, the Edison Portland Cement Co., was a member of the Insti­
tute from August 1929 until its assets were taken over by Edison in 
1931. 

( u) Respondent, The Federal Portland Cement Co., Inc. (herein­
after frequently referred to as "Federal"), is a corporation, organized 
and existing under the laws of the State of New York, with its princi­
pal place of business in Buffalo, N. Y. It is a producer of cement 
and its manufacturi~g plant is located at Buffalo, N. Y. Prior to 
about the middle of 1933 the output of Federal was sold for it by the 
Bessemer Cement Corporation, but since that time Federal has mar­
keted its own output. It became a member of the Institute in J anu­
ary 1934. 

( v) Respondent, Florida Portland Cement Co. (hereinafter fre­
quently referred to as "Florida"), is a eorporation, organized and ex­
isting under the laws of the State of Delaware, with its principal 
place of business in Chicago, Ill. It is a producer of cement and its 
manufacturing plant is located at Tampa, Fla. It became a mem­
ber of the Institute in December 1929, resigr.ed in December 1930, 
and rejoined in June 1933. , 

(w) Respondent, Georgia Cement & Products Co. {hereinafter fre­
quently referred to as "Georgia"), is a corporation, organized and ex­
isting under the laws of the State of Georgia, with its principal place 
of business in Atlanta, Ga. It is a producer of cement and its manu­
facturing plant is located at Portland, Ga. It became a member of 
the Institute in December 1929. 

(w) Respondent, Giant Portland Cement Co. (hereinafter frequent­
ly referred to as "Giant"), is a corporation, organized and existing 
under the laws of the State of Delaware,· with its principal place of 
business in Philadelphia, Pa. It is a producer of cement and has two 
manufacturing plants: one located at Egypt, I>a., and the other at 
Lesley, Pa. It became a member of the Institute in August 1929. 

(y) Hespondent, The Glens Falls Portland Cement Co. (herein­
after frequently referred to as "Glens Falls"), is a corporation, dr­
ganized and existing under the laws of the State of New York, with 
its principal place of business in Glens Falls, N. Y. It is a producer 
of cement and its manufacturing plant is located at Glens Falls, 
N. Y. It became a member of the Institute in August 1921>. 

(z) Respondent, Great I ... akes Portland Cement Corporation (here• 
inafter frequently referred to as "Great Lakes"), is a corporation 



130 :FEDERAL TRADE COMMISSION DECISIONS 

Findings 87F.T.C. 

organized and existing under the laws of the State of Indiana, with 
its principal place of business at Buffalo, N. Y. It is a producer of 
cement, and the entire output of its manufacturing plant in Buffalo, 
N. Y., and its clinker grinding plant at Cleveland, Ohio, is marketed 
by respondent Lehigh Portland Cement Company, which company 
owns a controlling interest in Great Lakes. It became a member of 
the Institute in June 1933. 

(2a) Respondent, Green Bag Cement Co. of Pennsylvania (herein­
after frequently referred to as "Green Bag of Pennsylvania"), is a 
corporation, organized and existing under the laws of the State of 
Pennsylvania, with its principal place of business in Pittsburgh, Pa. 
It is engaged in marketing the cement produced by its parent corpora- · 
tion, Pittsburgh Coke & Iron Company, in a manufacturing plant 
located at Neville Island, near Pittsburgh, Pa. It became a member 
of the Institute in July 1933. 

{2b) Respondent, Green Bag Cement Co. of West Virginia (here­
inafter frequently referred to as "Green Bag of 'Vest Virgini~"), is a 
corporation, organized and ~xisting under the laws of the State of 
¥Vest Virginia, with its principal place of business in Kenova, W.Va. 
It is a producer of cement and its manufacturing plant is located in 
Kenova, W.Va. It became a member of the Institute in June 1933. 

{2c) Respondent, Hawkeye Portland Cement Co. (hereinafter fre­
quently referred to as "II a wkeye"), is a corporation, organized and 
existing under the)aws of the State of ·west Virginia, with its princi­
pal place of business in Des Moines, Iowa. It is a producer of cement 
and its manufacturing plant is located at Des Moines, Iowa. It be­
came a member of the Institute in January 1930, resigned in February 
1931! anll rejoined in June 1933. 

· {2d) Respondent, Hercules Cement Corporation (hereinafter fre­
quently referred to as "Hercules"), is a corporation, organized and 
existing under the laws of the State of Pennsylvania, with its princi­
pal place of business in Philadelphia, Pa. It is a producer of cement. 
and its manufacturing plant is located at Stockertown, Pa. It became 
a member of the Institute in August 1929, subsequently resigned, and 
rejoined in J'une 1933. 

(2e) Respondent, Hermitage Portland Cement Co. (hereinaftw 
frequently referred to as "Hermitage"), is a corporation, organized 
and existing under the laws of the State of Delaware, with its prin­
cipal office in Nashville, Tenn. It is a producer of cement and its 
manufacturing plant is located at Nashville, Tenn. It became a mem­
ber of the Institute in December 1929. 
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{2/) Respondent, Huron Portland Cement Co. (hereinafter fre­
quently refened to as "Huron"), is a corporation, organized and ex­
isting under the laws of the State of Michigan, with its principal 
place of business in Detroit, Mich. It is a producer of cement and its 
principal plant is located at Alpena, Mich., from which plant aux­
iliary plants at Muskegon, Saginaw, and Detroit, Mich.; Duluth, 
Minn.; Milwaukee and Gree.n'Bay, Wis.; Toledo and Cleveland, Ohio; 
and Buffalo and Oswego, N. Y., are supplied. It also markets the 
cement manufactured by the Michigan Alkali Co. at Wyandotte, l\Iich. 
It became a member of the Institute in June 1933. 

(2g) Respondent, Idaho Pol·tland Cement Co. (hereinafter fre­
quently referred to as "Idaho"), is a corporation, organized and ex­
isting under the laws of the State of Idaho, with its principal place 
of business in Inkom,. Idaho. It is a producer of cement and its manu~ 
facturing plant is located at Inkom, Idaho. It became a member of 
the Institute in Jam ary 1934. 

(2h) Respondent Lone Star Cement Corporatio0hereinafter fre- • 
quently referred to as • one tar , 1s a corporatTdn, organized and 
existing under the·laws of the State of Maine, with its principal place 
of business in New York, N. Y. It is the respondent named in the 
complaint as International Cement Corporation, its name having bee11 
changed to Lone Star Cement Corporation in 1036 when its subsidiary 
companies in the United States were merged into a single corporation. 
It is a producer of cement and has 10 domestic manufacturing plants 
which are located as follows: Hudson1 N. Y.; Nazareth, Pa.; Norfolk, 
Va.; North Birmingham and Spocari, Ala.; N~w Orleans, La.; Man­
chester (~~Houston), and Ha~·s (near Dallas), Tex.; Limedale, 
Ind.; and:~_gn.ner S£rings, Kans. one Star Cement Co. of New 
York, Inc., Lone Slar Cenwnt-Co. o Pennsylvania, Lone Star Cement 
Co. of Virginia, Lone Star Cement Co. of Alabama., and Lone Star 
Cement Co. of Louisiana became members of the Institute in Decem­
ber 1929, and Lone Star Cement Co. of Indiana and Lone Star Cement 
Co. of Kansas became members of the Institute in January HJ30. The 
parent corporation, International Cement Corporation, resigned these 
memberships in the Institute in October 1930, a1~d in June 1933 all 
of the Lone Star companies above named rejoined the Institute and 
the Lone ·star Co. of Texas also joined. 

(2i) Respondent, Keystone Portland Cement Co. (hereinafter fre. 
quently referred to as "Keystone"), is a corporation, organized and 
existing under the laws of the State of Pennsylvania, with its prin­
cipal place of business in Philadelphia, Pa. It is a producer of ce· 
ment and its manufactming plant is located at llath, Pa. It became 
a member of the Institute in June 1933. 
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(2j) Respondent, Kosmos Portland Cement Co. (hereinafter fre­
-quently referred to as "Kosmos"), is a corporation, organized and ex-

, .isting under the laws of the State of Kentucky, with its principal 
place of business in Kosmosdale, Ky. It is a producer o(cement and 
its manufacturing plant is located at Kosmosdale, Ky. It becan1e a 
member of the Institute in June 1933. 

( 2k) Respondent, Lawrence Portland Cement Co. (hereinafter fre­
·quently referred to as "Lawrence"), is a corporation, organized and 
·existing under the laws of the State of Pennsylvania, with its prin­
cipal place of business in Northampton, Pa. It is a producer of ce­
ment and its manufacturing plants are located, at Siegfried, Pa., and 
Thomaston, :Maine. It became a member of the Institute in June 1933. 

(2l) Responderi~gh Portland...C.ement__Q.p( (hereinafter fre­
··quently referred to as "Lehigh"), is a corporation, organized and ex­
isting under the laws of the State of Pennsylvania, with its principal 
place of business in Allentown, Pa. It is a producer of cement and 

• its active manufacturing plants are located at Sandt's Eddy, Ormrod, 
New Castle, and Fogelsville, Pa.; Buffalo, N. Y.; Union Bridge, Md.; 
:Mitchell, Ind.; Oglesby, Ill.; F rdwick Va.; Boyles (near Birming­
ham),Ala.; Mason City, Iowa; ola Ka~and Metaline Falls, ·wash. 
It became a member of the Institute in August 1929, resigned in March 
1931, and rejoined in)'une 1933. Q2? · 

(2m) Respondentf:Marquette Cement ~~!Lnufacturing ~(herein­
after frequently referred to as ''~farquette"), is a corporation, organ­
ized and existing under the laws of the State of Illinois, with its prin­
cipal place of business in Chicago, Ill. It is a producer of cement 
.and its manufacturing plants are)ocated at OglesbY-.{frequently re­
ferred to as La Salle) , Ill., and \Q!l.~ Gi ra rdea.u,..Mo?" It be?ame a 
member of the Institute in June 1933, 
. (2n) Respondent, Medusa Portland Cement Co. (hereinafter fre­
.quently referred to as '"Medusa"), is a corporation, organized and ex­
isting under the laws of the State of Ohio, with its principal place of 
business in Cleveland, Ohio. It is a producer of cement aild its man­
·ufacturing plants are located at York and Wampum, Pa.; Bay Bridge 
and Silica, Ohio; and Dixon, IH. Through a wholly owned sub­
.sidiary, the Manitowoc Portland Cement Co., it operates another 
manufacturing plant at Manitowoc, Wis. It has auxiliary plants at 
Milwaukee, Wis.; Chicago, Ill.; and Holland, Mich. Its plant at 
.Newaygo, Mich., has not been operated since 1931. It became a 
.member of the InstiJpte in August 1929. · 

(2o) Respondent;' Missouri Portlallil...C~lll~n! C;;:-i'hereinafter fre­
•quently referred to as ""i.fissouri")' is a corpo~,- org,anized and 

l ! ' 
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. (existing under the laws of the State of Missouri, witf1 its principal 
place of business in St. Louis, Mo. It is a producer of cement and its 
manufacturing plants are located at Prospect Hill ancl\Suga.!:...Qreek, 
MQ:::'-It became a m!2ber of the Institute i~nuary 1930. 

( ';/p) Respondent}\!:b.e 11_!2..na,r.~IUJ~rn~nt Q?j('hereinafter frequently 
referred to as "Monarch"), is a corporation, organized and existing 
unde'r the 1 ws of the State of Kansas, with its pi'incipal place of 
business- in lumboldt, Kano/ It is a producer of cement and its man­
ufacturi:I;g plant is located at Humboldt, Kans. It became a member 
of the Institute in January 1930, resigned in February 1931, andre~ 
joined in June 1933. 

(2q) Respondent, Monolith Portland Cement Co. (hereinafter fre­
quently referred to as "Monolith Portland"), is a corporation, or­
ganized and existing under the laws of the State of Nevada, with its 
principal place of business in Los Angeles, Calif. It is a producer· 
of cement and its manufacturing plant is located at Monolith, Calif~ 
It became a member of the Institute in June 1933. 

(2r) Respondent, Monolith Portland Midwest Co. (hereinafter fre­
quently referred to as "Monolith Midwest"), is a corporation organ­
ized and existing under the laws of the State of Nevada, with its. 
principal place of business in Los Angeles, Calif. ·It is a producer of" 
cement and its manufacturing plant is located at Laramie, Wyo. It 
became a member of the Institute in June 1933. 

(2s) Respondent, National Cement Co. (hereinafter frequently re­
ferred to as "National"), is a corporation, organized and existing 
lUnder the laws of the State of Alabama, with its principal place of 
business in Birmingham, Ala. It is a producer of cement and its. 
manufacturing plant is located at Ragland, Ala. It became a member 
of the Institute in December 1929. 

(2t) Respondent, Nazareth Cement Co. (hereinafter frequently re­
ferred to as "Nazareth"), is a corporation, organized and existing under-

. the laws 9f the State of Pennsylvania, with its principal place of busi­
ness in Nazareth, Pa. It is a producer of cement and its manufactur­
ing plant is located at Nazareth, Pa. It became a member of the· 
Institute in August 1929. 

(2u) Hespondent, Nebraska Cement Co. (hereinafter frequently 
referred to as "Nebraska"), is a corporation, organized and existing 
under the laws of the State of Delaware. It was incorporated in 
D~cember 1936 and succeeded to the business of a Nebraska corpora­
tion of the same name. Like its predecessor, the present company is 
controlled by the Ideal Cement Co. and, likewise, it operates a 
cement manufacturing plant at Superior, Nebr., owned by the Ideal 
Cement Co. Nebraska Cement Co. (the Nebraska corporation), became· 

. l 
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a member of the Institute in May 1930, resigned in September 1930, 
and rejoined in June 1933. The Nebraska Ce)llent Co. (the Delaware 
corporation), succeeded to the Institute membership of its predecessor 
company. . 

(2v) Respondent, North American Cement Corporation (herein-· 
after frequently referred to as "North American"), is a corporation, 
organized and existing under the laws of the State of Delaware, with 
its principal place of business in Albany, N. Y. It is a producer 
Qf cement and its manufacturing plants are located at How~'s Cave 
and Catskill, N.Y., and Security, Md. It became a member of the 
Institute in June 1933. 

(2u~) Respond~nt, Northwestern Portland Cement Co. (hereinafter 
frequently referred to as "Northwestern Portland"), is a corporation, 
organized and existing under the laws of the State of ·washington, 
with its principal place of business in Seattle, 'Vash. It is a pro­
ducer of cement and its manufacturing plant is located at Grotto, 
Wash. It became a member of the Institute in July 1933. 

(2x) Respondent, Northwestern States Portland Cement Co. (here­
inafter frequently referred to as "Northwestern States"), is a cor­
poration, organized and existing under the laws of the State of Iowa, 
with its principal place of business in Mason City, Iowa. It is a pro­
ducer of cement and its manufacturing plants are located at Mason 
City and Gilmore City, Iowa. It has continued the membership in 
the Institute of its predecessor corporation of the same name, which 
became a member in January 1930. 

(2y) Respondent, Oklahoma Portland Cement Co. (hereinafter 
frequently referred to ~s "Oklahoma"), is a corporation, organized 
and existing under the laws of the State of Oklahoma, with its prin­
cipal place of business in Denver, Colo. It markets the cement pro­
duced by Ideal Cement Company at two manufacturing plants at 
Ada, Okla. It became a member of the Institute in January 1930, 
resigned in February 1!J31, and rejoined in June 1933. 

(2z) Respondent, Oregon I>ortland Cement Co. (hereinafter fre­
quently referred to as "Oregon"), is a corporation, organized and 
toxisting under the laws of the State of Nevada, with' its principal 
place of business in Portland, Oreg. It is a producer of cement and 
its manufacturing plants are located at Lime and Oswego, Oreg. It 
became a member of the Institute in June 1933. 

(3a) Respondent, Pacific Portland Cement Co. (hereinafter fre­
quently referred to as "Pacific"), is a corporation, organized and ex­
isting under the laws of the State of California, with its principal 
place of business in San Francisco, Calif. It is a producer of cement 
lind its manufacturing plant is located at Redwood Harbor, Calif. 

I 
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Its plant' at San Juan Bautista, Cali£., has not been operated for a 
number of years. It became a member of the Institute in June 1933. 

(37>) Respondent, Peerless Cement Corporation (hereinafter fre­
quently referred to as "Peerless"), is a corporation, organized and 
E>xisting under the laws of the State of Michigan, with its principal 
place of business in Detroit, Mich. It succeeded in January 1936 to 
the business of another corporation of the same name which went into 
receivership and was dissolved. It is a producer of cement and its 
manufacturing plants are located at Detroit and Port Huron, Mich. 
It became a member of the Institute in January 1936 and its prede­
ressor company had previously been a member of the Institute. 

(3c) Respondent, Pennsylvania-Dixie Cement Corporation (herein­
after frequently referred to as "Penn-Dixie"), is a corporation, organ­
ized and existing under the laws of the State of Delaware, with its 
principal place of business in Ne'W York, N. Y. It is a producer of 
cement and its manufacturing plants are located at Kingsport and 
Richard City, Tenn.; Clinchfield, Ga.; Nazareth,· Penn Allen, and 
Dath, Pa.; Portland Point, N. Y.; and ·west Des Moines, Iowa. It 
became a member of the Institute in August 1929. 

(3d) Respondent, Petoskey Portland Cement Co. (hereinafter fre­
quently referred to as "l~etoskey"), is a corporation, organized and 
existing under the laws of the State of Delaware, with its principal 
place of business in Petoskey, Mich. It is a producer of cement and 
its manufacturing plant is located at Jietoskey, :Mich. It became a 
member of the Institute in January 1930. 

(3e) Respondent, Pittsburgh Plate Glass Co. (hereinafter fre­
quently referred to as "Pittsburgh Plate Glass"), is a corporation, 
organized and existing under the l:nvs of the State of Pennsylvania, 
with its principal place of business at Pittsburgh, Pa. It is a producer 
of cement and its manufacturing plant is located at Fultonham, Ohio. 
It became a member of the Institute in June 1933. 

(3/) Respondent, Portland Cement Co. of Utah (hereinafter fre­
quently referred to as "Portland of Utah"), is a corporation, organized 
and existing under the laws of the State of Wyoming, with its principal 

·place of busines~ in Salt Lake City, Utah. It is a producer of cement 
and its manufacturing plant is located in Salt Lake City, Utah. It 
became a member of the Institute in December 1936. 

(3g) Respondent, Riverside Cement Co. (hereinafter frequently 
referred to as "Riverside"), is a corporation, organized and existing 
Under the laws of the State of Delaware, with its principal place of 
business in Los Angeles, Calif. It is a producer of cement and its 
manufacturing plants are located at Crestmore and Oro Grande, Calif. 

,, 
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The latter plant has not been operated since 1928. It became a mem­
ber of the Institute in June 1933. · 

(3h) Respondent, Santa Cruz Portland Cement Co. (hereinafter 
frequently referred to as· "Santa Cruz"), is a corporation, organized 
and existing under the laws of the State of California, with its princi­
pal place of business in San Francisco, Calif. It is a producer of 
cement and its manufacturing plant is located at Davenport, Calif. It 
has auxiliary plants at Alameda, Stockton, and Long Beach, Calif., 
and Portland, Oreg. It became a member of the Institute in June 1933. 

(3i) Respondent, Signal Mountain Portland Cement Co. (herein­
after frequently referred to as "Signal Mountain"), is a corporation, 
organized and existing under the laws of the State of Delaware, with 
its principal place of business in Chicago, Ill. It is a producer of 
cement and its manufacturing plant is located at Chattanooga, Tenn. 
It became a member of the Institute in December 1929, resigned in 
December 1930, and rejoined in June 1933. 

(3j) Respondent, Southern States Portland Cement Co. (herein­
a~ter frequently referred to as "Southern States"), is a corporation, 
organized and existing under the laws of the State of Georgia, with 
its principal place of business in Rockmart, Ga. It is a producer of 
cement and its manufacturing plant is located at Rockmart, Ga. It 
became a member of the Institute in December 1929. • 

(3k) Respondent, Southwestern Portland Cement Co. (hereinafter 
frequently referred to as "Southwestern"), is a corporation, organized 
and existing under the.laws of the State of \Vest Virginia, with its 
principal place of business in El Paso, Tex. It .is a producer of cement 
and its manufacturing plants are located at El Paso, Tex.; Victorville, 
Qalif.; and Osborn, Ohio. It became a member of the Institute in 
January 1930, but paid dues only for its Osborn, Ohio, plant until 
June 1933, when it began payment of dues for all of its plants. · 

(3l) Respondent~ Spokane Portland Cement Co. (hereinafter fre­
quently referred to as "Spokane"), is a corporation, organized and 
existing under the laws of the State of Washington, with its principal 
place of business in Spokane, \Vash. It is a producer of cement and 
its manufacturing plant is located at Irvin, \Vash. This business was 
originally organized in 1910 as the International Portland Cement 
Co., Ltd., which, on or about May 2, 1932, by amendment to its articles 
of incorporation, changed its name to the Spokane Portland Cement 
Co. \Vith the consent of this company, a new corporation of the iden­
tical name was organized about February 5, 1937, and about February 
13, 1937, the original Spokane Portland Cement Co., by amendment 
to its articles of incorporation, changed its name to International · 
Portland Cement Co., Ltd. About l\fay 5, 1937, the present Spokane · 
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Portland Cement Co. acquired the property and business of the Inter­
national Portland Cement Co., Ltd., and thereafter the latter com­
pany was dissolved. The present Spokane Portland Cement Co. re­
tain~d and employed the same management and personnel previously 
employed by its predecessor corporation. The original Spokane Port­
land Cement Co. became a member of the Institute in June 1933 and 
paid dues up to the end of 1936. The present Spokane Portland 
Cement Co. paid dues to the Institute assessed against the original 
company for January 1937; thereafter paid dues assessed against the . 
International Portland Cement Co., Ltd., for the months of February, 
March, and April, 1937; thereafter, without formal application for 
membership, continued to pay dues through September 1937; and on 
or about March 1, 1938, formally resigned from the Institute. 

(3m) Respondent, Standard Portland Cement Co. (hereinafter 
frequently referred to as "Standard"), is a corporation, organized 
and existing under the laws of the State o:f Ohio, with its principal 
place of business at Painesville, Ohio. It is a producer o:f cement and 
its manufacturing plant is located at Painesville, Ohio. It became 
a member of the -Institute in June 1933. 

{3n) Respondent, Superior Cement Corporation (hereinafter fre­
quently referred to as "Superior"), is a corporation, organized and ex­
isting under the laws of the State of Ohio, with its principal place 
of business in Portsmouth, Ohio. It is a producer of cement and 
its manufacturing plant is located at Superior, Ohio. It was formerly 
known as the 'Vellston Iron Furnace Co., but by change of corporate 
name became the Superior Cement Corporation. It became a member 
of the Institute in January 1930. 

(3o) Respondent, Superior Portland Cement, Inc. (hereinafter fre­
quently referred to as "Superior Portland"), is a corporation, or­
ganized and existing under the laws of the State of 'Vashington, with 
its principal place of business in Seattle, Wash.· It is a producer of 
cement and its manufacturing plant is located at Concrete, 'Vash. 
Since 1931 it also has leased and operated the Seattle plant of the 
Pacific Coast Cement Co. It became a member of the Institute in 
June 1933. · 

{3p) Respondent, Three Forks Portland Cement Co. (hereinafter 
frequently referred to as "Three Forks"), is a corporation, organized 
and existing under the laws of the State of Montana, with its princi­
pal place of business in Denver, Colo. It markets the cement pro­
duced by a manufacturing plant located at Trident, Mont., which 
plant is owned and operated by the Ideal Cement Co. It became a 
Inember of the Institute in J nne 1933. 

~69637--44----12 
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{3q) RespondentJrinitx,_r.m:Uand Cement. <,;oJllereinafter fre­
quently referred to as "Trinity"), is a corporation, organized and 
existing under the laws of the Btate of ·west Virginia, with its prin­
cipal place of business in Chicago, Ill. It is a producer of cement and 
its manufacturing plants are located at Dallas, Fort 1Vorth, and 
Houston, Tex. It became a membt,r of the Institute in June 1933. 

(3r) Respondent, Union Portland Cement Co. (hereinafter fre­
quently referred to as "Union"), is a corporation, organized and ex­
isting under the Jaws of the State of Utah, with its principal office 
in Denver, Colo. It markets the cement produced by a Inanufactur- . 
ing plant located at Devils Slide, Utah, which plant is owned and 
operated by the Ideal Cement Co. It became a member of the Insti­
tute in .June 1933. 

(3s) Respondent, Universal Atlas Cement Co. (hereinafter fre­
quently referred to as "Universal'~), is a corporation, organized and 
existing under the laws of the State of Indiana, with its principal 
place of business in Chicago, Ill. It is a wholly owned subsidiary o:t; 
the United States Steel Corporation and is a producer of cement, hav­
ing manufacturing plants located at Buffington, Ind.;. Universal and 
Northampton, Pa.; Duluth, Minn.; Leeds, Ala.; Hannibal, Mo.; Inde­
pendence, Kans.; 'Vaco, Tex.; and Hudson, N.Y. It was originally 
k:q.own as Universal Portland Cement Co., having changed to its 
present name about January 1930, shortly after it acquired the assets 
of the Atlas Portland Cement Co., which included all of the above­
mentioned 111anufacturing plants except those at Buffington, Incl.; 
Universal, Pa.; and Duluth, Minn. It became a member of the Insti­
tute in June lf.l33. 

(3t) Respondent, Valley Forge Cement Co. (hereinafter frequently 
referred to as "Valley Forge"), is a corporation, organized imd ex­
isting under the laws of the State of Pei:msylvania, with its principal 
place of business in Catasauqua, Pa. It is a producer of cement and 
its manufacturing plant is located in 'Vest Conshohocken, Pa. The 
entire output of this plant is marketed by the Allentown Portland 
Cement Co. for the account of the Valleyli'orge Cement Co.,· and all 
the officers and directors of Valley Forge Cement Co. are "officers and 
directors o£ the Allentown Portland Cement Co. Under· date of 
February 23, 1937, the Institute advised its members that it then repre­
sented all members of the cement industry in the United States, with 
certain exceptions which did not include Valley Forge Cement Co., 
and in a list of members compiled shortly thereafter Valley Forge 
is listed, followed parenthetically by Allentown. Through its sales 
ngent, Allentown Portland Cement Co., which became a member o£ 
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the Institute in August 1929, Valley Forge was a party to the activities 
of the Institute. · 

(3u) Respondent, Volunteer Portland Cement Co. (hereinafter 
frequently referred to as "Vounteer"), is a corporation, organized 

· and existing under the laws of the State of Delaware, with its princi-' 
pal place of business in Knoxville, Tenn. It is a producer of cement 
and its manufacturing plant is located at Caswell (near Knoxvill~!), 
Tenn. It became a member of the Institute in December 1929, re­
~:>igned in December 1930, and rejoined in June 1933. 

(3v) Respondent, Vulcanite Portland Cement Co. (hereinafter 
frequently referred to as "Vulcanite"), is a corporation, organized 
and existing under the laws of the State of New Jersey, with its prin­
cipal place of business in Philadelphia, Pa. Its manufacturing plant 
at Vulcanite, N. J., has not been operated since 1933. Subsequent to 
the closing of its plant, Vulcanite has marketed cement manufactured 
for it by respondent Hercules. It became a member of the Institute 
in August 1929, resigned in December 1930, and rejoined in June 1933. 

(3w) Respondent, Wabash Portland Cement Co. (hereinafter fre­
quently referred to as "'Vabash"), is a corporation, organized and 
existing under the laws of the State of Indiana, with its principal 
place of business in Detroit, Mich. It is a producer of cement and 

· · its plants are located at Stroh, Ind., and Osborn, Ohio. It became 
a member of the Institute in January 1930, resigned in November 
1930, and rejoined in June 1933. 

(3w) Respondent, West·Penn Cement Co. ~hereinafter :frequently 
referred to as "'Vest Penn"), is a corporation, organized and exist­
ing under the laws of the State of Pennsylvania, with its principal 
place of business in Butler, Pa. It is a producer of cement and its 
manufacturing plant is located at 'Vest 'Vinfield, Pa. It became a 
member of the Institute in August 1929. · 

(3y) Respondent, The Whitehall Cement Manufacturing Co. 
(hereinafter frequently referred to as "1Vhitehall"), is a corporation, 
organized and existing under the laws of the State of Pennsylvania, 
With its principal place of business in Philadelphia, Pa. It is a pro­
ducer of cement and its manufacturing plant is located at Northamp­
ton, Pa. It became a member of the Institute in June 1933. 

(i3z) Respondent, Wolverine Portland Cement Co. (hereinafter 
:frequently referred to as ''\Volverine"), is a corporation, organized 
and existing under the. laws of the State of Michigan, with its prin­
cipal place of business i~ Coldwater, Mich. It is a producer o£ ce­
tnent and its manufacturing plants are located at Quincy and Cold­
Water, Mich. It became a member of the Institute in June 1933. 
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(4a) Respondent, Yosemite Portland Cement Corporation (herein­
after frequently referred to as "Y 4)semite"), is a corporation, organ­
ized and existing under the laws of the State of Delaware, with its 
principal place of business in Merced, Calif. It is a producer of ce.:. 
ment, and its manufacturing plant is located at Merced, Calif. It 
became a member of the Institute in June 1933. 

DAR. 2. The corporate respondents named in paragraph 1, except 
as otherwise specifically set forth tlierein, are engaged in the produc­
tion, sale, and distribution of portland cement, and in the course­
thereof each competes with others of said. respondents to the extent 
that competition has not been restrained, lessened, or destroyed as 
hereinafter set forth. Pursuant to sales made in the course and con­
duct of its said business, or sales made for it, each such corporate re­
spondent regularly transports cement, or causes it to be transported, 
from the State in which such cement is produced to purchasers thereof 
at locations outside the State in which such cement is produced; ex­
cept that Northwestern Portland makes no. sales or shipments outside­
the State of "\Vashington; Superior Portland, with few exceptions,. 
makes sales and shipments outside the State of Washington only to 
Alaska, and Florida makes few1 if any, sales and shipments outside 
the State of Florida except to destinations outside the continental 
United States. In general, said corporate respondents have main- ' 
tained, and now maintain, a constant course of trade and commerce 
in cement among and between the several States of the United States. 
The respondents named·in sections (a) to ( fi-), inclusive, of paragraph 
1 are not individually engaged in the production, sale, or distribution 
of cement, but have participated in, aided, assisted, and cooperated 
with the other respondents in planning, doing, and performing the 
acts and practices hereinafter set forth. · 

PAR. 3. (a) Portland cement, technical definitions of which appear 
in the record, is made of finely ground limestone, shale, or slag, and 
other materials which are heated or "burned" until fused into 
"clinker," which is then ground into the fine powder usually referred 
to merely as "cement." The first mill for the commercial manufacture 
of cement in this country was established in Pennsylvania some 70 
years ago. Prior to that time the cement used in this country was 
imported from abroad. The raw materials and fuel necessary for the 
production of cement are available in many parts of the United States 
and its manufacture has gradually spread until there are now cement­
producing plants in many States, including Alabama, Arkansas, Cali­
fornia, Colorado, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota, 
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!fi~_s9uri, ~lantana, Nebraska, New Jersey, New York, Ohio, Okla­
homa, Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, 
Virginia, Washington, \Vest Virginia, Wisconsin, and Wyoming . 

. There are approximately 80 manufacturers of cement in the United 
States and the total number of mills operated by them is about 150. 
·Cement is a heavy and bulky commodity and the cost of transporting 
it from point of manufacture to point of use generally constitutes a 
substantial part of the delivered cost. Freight charges of go cents 
to 60 cents per barrel for delivery are quite usual, charges approxi­
mating $1 per barrel are not uncommon, and in extreme instances the 
delivery charges sometimes reach amounts such as $1.33, $1.52, and 
$1.71 per barrel (Com. Exs. 2711-188; 2722-18; and 2671-27). The 
high transportation cost constitutes one of the factors which have con­
tributed to the extension of the manufacture of cement throughout 
the United States. 

(b) Cement is used in street and highway construction, in water 
power, irrigation, and flood-control works, in most heavy construction 
\Vork, in general building, in various public projects, in· the produc­
tion of blocks, pipes~ and other· products, and in many other ways. 
In some of these uses cement constitutes a very· substantial part of 
the total cost of all materials used in the project. The aggregate con­
sumption of cement is large, and the total quantity used and the value 
thereof make it a commodity of material importance in the national 
economy. Shipments from domestic cement plants during each of 
the 10 years from 1928 to 1937, inclusive, expressed in terms of barrels 
to the nearest million were : 

Year: Barrel4 

1928------------------------------------------- 176.000,000 
1929------------------------------------------- 170,000,000 
1930------------------------------------------- 150,000,000 
1931------------------------------------------- 127,000,000 
1932------------------------------------------- 81,000,000 
1933------------------------------------------- 64,000,000 
1934------------------------------------------- 75,000,000 
1935------------------------------------------- 75,000,000 1936 __ :_ ________________________________________ 113, 000, 000 
1937 _________________________________________ :_ 114,000,000 

(Resp. Exs. 3772-3781.) 

(c) Manufacturers customarily market cement by sales to dealers 
for resale, to processors who sell ready-mixed cement, to manufacturers 
of cement products such as blocks and pipes, to contractors who use 
it ,in construction, to railroads and other large commercial users, and 
to governmental agencies. In periods of normal business, sal~s to 
dealers constitute the most important channel of distribution in terms 
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of volume, but in the years 1930 to 1937 public construction, under­
taken in part at least as a relief measure to alleviate the effects of 
the economic depression, was on so large a scale as to mak0 govern. 
mental purchases an unusually important outlet for cement during 
those years. 

(d) The quantity unit in the cement industry is a barrel of 376 
pounds net weight. Cement is usually packaged in paper or cloth 
bags c6ntaining 94 pounds each, and when thus packaged four bags 
constitute a barrel of cement, th(l gross weight of which is 380 pounds. 

PAR. 4. (a) Five of the some 80 companies producing cement-

( 

~ph.!L, ~high, Lone Star, Penn-Dixie, and ~niv~rs.!ll-operate 49 
out of the approximate total of 150 manufacturing plants. The pro­
ductive capacity of these 5 respondents exceeds one-third of the total 
capacity of the industry, and their manufacturing pl~nts are so located 
as to enable one or more of these respondents effectively to reach all 
parts of the United States except the "Vest coast in the sale of cement. 
These respondents and 5 others control more than one-half of the 
productive capacity of the industry. These 10 and 16 other respond­
ents account for approximately three-fourths of the total capacity of 
the industry. 

(b) There are substantial interrelationships among a number of 
the corporate respondents. The Cow ham Engineering Co. holds stock 
in, manages, and directs the properties and sales of Florida, Trinity, 
Signal Mountain, and Consolidated. Great Lakes is controlled by 
Lehigh and its output marketed by that company. The president of 
Hermitage is also president of Cumberland. Monolith Portland owns 
a controlling interest in Monolith Midwest. The president of Medusa 
was for many years an officer of Petoskey. He resigned as president 
of Petoskey in 1937 but has continued since that time as a director 
of that company. All the officers and directors of Valley Forge are 
officers and directors of the Allentown Pot:tland Cement Co. Bes­
semer Securities Co. controls Federal and has stock holdings in Des­
semer and Peerless. After closing its manufacturing plant in 1932, 
Castalia secured its supplies of cement from Medusa. Superior Port­
land leases and operates the Seattle plant of the Pacific Coast Cement 
Co. After closing its manufacturing plant in 1933, Vulcanite secured 
its supplies of cement from Hercules. Oklahoma, Three Forks, Union, 
Nebraska, Colorado, and Arkansas are controlled by the Doettcher. 
interests through the Ideal Cement Co. 

(c) The concentration of a large proportion of the industry in 
the control of relatively few individuals, directly and through the 
existing relationships among numerous companies, has aided in creat­
ing and maintaining unity of purpose among respondents. These fac-
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tors also afford a basis for leadership in the industry, as well as the 
economic power to enforce that leadership. At the time this pro­
ceeding was commenced, practically all producers of cement were mem­
bers of the Institute and the industry thus had an effective vehicle 
for the formulation, expressi~n, and execution of collective plans and 
purposes. 

PAR. 5. There have been numerous trade organizations and associa­
tions in the cement industry over a long period of years. The Asso­
ciation of American Portland Cement Manufacturers was organized 
in 1902 and grew in size and strength until its membership included 
substantially all domestic cement manufacturers. In 1916 its name 

' was changed to Portland Cement Association, and it has continued 
under that name to the present time. Between 1907 and 1911 several 
members of the Association of American Portland Cement l.fanufac­
turers were also members of the Association of Licensed Cement Manu­
facturers. The Cement :Manufacturers Protective Association was 
organized in 1916 and remained active until shortly before the decision 
of the Supreme Court jn Hl24 in the suit brought by the United States 
against that association and its members (268 U. S. 588). In 1929 
The Cement Institute was organized and has continued to the present 
time. During a period of about 18 months beginning in November 
1933, when partial self-government for the cement industry was 
authorized under the terms of the National Industrial Recovery Act, 

' the Institute was the repository of the authority delegated and through 
its control of the Code Authority controlled the administration of the 
Code for the Cement Industry, subject to such limitations as were 
imposed by the National Recovery Administration. At various times 
during the life of the organizations named above there were also in 
existence in the industry other groups or associations of cement pro- · 
ct:ICers of a more strictly local or regional nature, svch as th Kansas 1\ __.­
C1ty Cement Bureau. Some of the respondents in this procee ing rr-

ave en members of and participated in the activities of one or more 
of each of the groups named above in addition to their activities in 
t.he Institute. 

l:>AR, G. (a) The records of cooperative activity among cement pro­
ducers which are available in this proceeding, beginning with the As­
sociation of American Portland Cement Manufacturers in 1902 and 
continuing to the present time, show that the cement industry has 
evidenced a strong aversion to free competition and that its mem­
bers have, by understandings and agreements, developed and main­
tained substantial uniformity of action among themselves with re­
spect to practically every marketing procedure which involves price 
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or other competition. A remarkable continuity of action is also dem­
onstrated. Some of the current practices of the industry, designated 
by respondents as "customs of the trade," originated in agreements en­
tered into as long as 20 to 30 years ago and have persisted, with the 
support of collective action, in substantially their original form. 
Other practices having similar origin have been modified or extended 
by collective action, as circumstances required, into their current 
form. Some of the respondents have been parties to substantially all 
of these activities; other respondents have participated in a lesser de­
gree, or fully or partially for shorter periods of time; other respond~nts 
have been mere followers, adopting and supporting the practices of· 
their more active associates; and a few respondents have from time 
to time, for various reasons, participated only reluctantly in some of 
the practices, and have occasionally opposed for a time particular 
instances of group action. 

(b) These long-pursued restraints of competition have contributed 
to, if not created, the belief now generally held by respondents that 
free and open competition is impracticable for the cement industry 
and have fostered among the respondents a philosophy of seeking not 
to excel others in quality or price or in affording terms of sale that 
would he more attractive to purchasers. Instances when~ expres­
sion has been given to this desire not to excel but merely to maintain 
equality-to keep step-follow. On May 17, 1934, John Treanor, 
then president of Riverside and a trustee of the Institute, in writing 
to a fellow trustee, stated in part: 

The truth is of course-and there can be no serious, respectable discussion of 
<1ur case unless this is acknowledged-that ours is an industry above all others 
that cannot stand free competition, that must systematically restrain competl­
fion or be ruined. • • • (Com. Ex:. 7-B). 

In a letter of March 5, 1934, to the editor of the \Vall Street Journal, 
Mr. Treanor stated: 

Now It is to the credit of the men responsible for the capital invested in the , 
-cement business that, tn' the face of this peculiar menace, they have been as 
successful as they have been in avoiding the extreme evils of such a system: 
that, foreseeing the dismal end-product of UDl'estrained competition, they have, 
by forbearance and skill, consciously obtained equilibrium at something above 
the level of ruin, even 'sometimes within the zone of profit (Com. Ex. 5ri3-3E). 

In response ton. question as to whether he thought it futile for com· 
petitors to try to increase their percentage of the total business avail· 
.able to the whole group, Benjamin F. Affieck, formerly president of 
Universal, testified in part: 
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I don't think my opinion as to whether it was futlle or not is important. It 
just is futile. • • • So I should qualify that by saying it wasn't entirely 
futile. They could get by with a certain increase in percentage for a certain. 
time but they soon ran out (T. 34933), 

He also testified: 

Q. You don't mean to say, though, that you have no purposes of your own 
to serve in the making of identical delivered prices on the basing point system? 

A. Oh, no, I wouldn't deny that at all. On the contrary, I would say that l 
was committing suicide if I didn't do that, • • • (T. 3-!947), 

In testifying before the Interstate Commerce Committee of the Sen­
ate in 1936 concerning a bid to the Government on a large quantity of 
cement which was identical to a tenth of a cent with the bids of his 
competitors, the same witness said in part: 

And, as I stated before, this would have been a very attractive order for any 
one of the four bidders, but we did not care to break the market, and probably 
the others did not. We have to live with this market a long time, and jobs such 
as this Deverly job will not be with us year after year. (Com. Ex. 2878-I). 

and also: 

The CHAIRMAN. On this extremely large order of 3G5,000 barrels, the largest 
order that any of these people probably had for many years, how did they know 
but that you were going to make a lowet• price? 

1\Ir. AFFLEcK. They did not know, but they thought we would l1ave sense en­
ough not to break down the market (Com. Ex. 2878-J). 

George H. Reiter, 'testifying as sales manager of Universal, was 
asked whether or not he ever bid under the destination price of a 
competitor calculated upon mill base plus applicable freight rate, and 
replied: 

Well, to the best of my knowledge, no (T. 4039). 

F. :M. 'Coogan, president of Alpha, testified: 

Q. You say you quote delivered prices because it enables you to meet competl­
ton. Aren't you interested in beating competition, or just meeting it? 

A. I am interested in meeting the lowest price which I find in any given market. 
Q. You are not interested in beating the lowest price that any competitor· 

offers? 
A. No, sir; I am not (T. 2-!340). 

A pamphlet, issued by Lone Star entitled "Trade Ethics and Mar­
keting Policies," in explaining cement prices, dated in part: 

In the second instance, as we cannot get more than our competitor's price, we­
quote a price which we expect will be identical with that asked by the compeU­

' tor whose lower freight rate gives his product the advantage at that point. • • • 
It Js equally simple to anticipate the competitor's price at any definite point, 
just as 1t is for any competitor to anticipate ours. This usually results ln. 
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identical quotations being submitted. by several man[ifacturers at 'a. given time 
-and place (Com. Ex. 1112, pp._ 23; 25). · 

H. c'. Koch, vice president o£ Lone Sta~; admitt~d that he testi.fi'ed 
as a witness in a suit against· his company under the. ,Texas antitrust 

. laws: · · . 

Q. Wpat is your definition' of competition on a 1pric() basis?. 
A. I always construed the word "competition" as matching -prices, or in plac­

ing yourself in a position to solicit an· order on a standardized product on an 
equality with the other man (T. 33161). · 

In a letter dated· August 20, 1935,· Blaine S. Smith, presidei1t ,o£ 
Penn-Dixie, in discussing the urii£ormity o£ prices-fat: cement, stated 
in p~rt: 

It is quite true that any deviation from the uniform price structure works in 
cumulative fashion and. cannot be _limited to a few isolated cases without do­
ing serious harm (Com. Ex . .971-21A): 

:Y. J. Capen, vice presiqent o£ Dewey, testified,in part: 
Q. In oth_er words, you want your deiivered prices to .be ·the same as those of 

your competitors? 
A. We want to meet competition. 
Q. And you mean, by meeting .competition, having the prices 'at given de~tina-

tions the same as yoi.1r competitors? · 
A. Yes, sir (T.'12678). 

L. T. Sunde.rland, preside~to£ Ash Gro~(3, t.es~ifled in-part: 

Q. Does itT mean. that you endeavor t~ make your delivered prices the· same 
as your competitors? . 

A. 'Ve endeavor to.ineet. 
Q. And by meeting them you mean riwking them the same? 
A. Well, w'e wouldn't want to discredit our product or be charged w~th being 

a chiseler by quoting a lower price ( T. 13694). · · 

Under elate o£. December 30, 193·5~ in .repiyiiig' t~ a protest' by. the 
Department o£. Highways o'£ the State o£. Nevada against identical 
bids, Santa Cruz stated in part·: . . .· 

The-prices .which we quoted are our reg~lar established prices under the clas- . 
. sification of State Highway Departments. It is expected .that prices would be 
uniform, otherwise the company quoting the lowest price would receive all the 
business and the other companies would be left without any (Com. Ex. 1212-B). 

In writing to the Louis,;ille Cement Co. ~~der date o£ July 5, 1~19, 
protesting price irregularities by th'at ·company,, Kosmos stated -in 
part: · -- · ·. · · · · 

_You also recogni~e an obligation of wh-~t I might c.all spot:tsmanship to com~te 
wtth the companies on their own level (Com. Ex. 3211...:.A). . .. 

h (o) Within the period .since th~ organization o£the }nstitu.te _ the~·e 
ave been, of course, instances wher.e cement manufacturers have made 
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concessiops. w price o·r; terms. Of sale; frorri ·tiine- to· time. numerous 
·concessions l~ave been made in particular- areas; al'1d in the depth' of 
the economic dept·ession in the early 1930's 'co:ncessions .·were 'wide­
spread.· These concessions, .. however,· are e~ception's to the ·general' 
practice and policy,· which is and has been to maintairi coritinued·and 
regular 1,1-11iforn1ity in prices arid tei·ms and' conditions:of sale-by all 
manufacturers offering cement at any given location. In conformity , 
~vith. the philosophy of "competitior1:':' indicated in this i)aragraph, . 
cell1ent is customar-ily sold by ·respondents upon tlie basis -of service; 
entertainment to the. buyer, and pei·so~1al relationships, '\Vitll,-out si.Ib­
stantial competition in quality; price,· or- tei'ms and conditions of 
sale .. Respondent, George H. Reiter, t'estifying before the Interstate 
Comm~rce Committee of the Senate. in l936, said: / -
· ·The O~AiR.·A~AN. One of your udvel:tisetuent~~;stri.teS [reading]": . · · 

Under the old system there. were only as' many ·corupetitive-.:points as: t}lerel 
were mills. Now, every village; town, ahd.city is a point o'f competition: · · ·. 

·No ~illage, town, or city has competition 'in pric~ or quality at'_ the present' time,-
has if? -· - · · · • _ ._ . . 

Mr. REITER.'· Of cout·se, what that advertisement is trying to do' is to defend 
the destination price: : · . . . . 

The CHAIR:r;IAN. Yes; but, as a matter of fact, .no. town or city has competition. 
as to prices or. as to quality of cement, has it? . - . 

l\fr. REITER.: Ge,nerally, that is· trve .(Com:- Ex. '2878-T).-

PAR •. 7. (-a) Sub~tantially all :?ales of' cement by the corponi.te' re­
spor1dents are n1ade on the basis of .a delivered price; that is; at a price 
determined by the location at whi~h actual deli~·ery of ·the .cement is 
made to the pm;chas~r .. In. deterniining the delivered price which will' 
be charged .for cem'ent at. 'any given location, respondents use a mul­
tiple basing-point· system. The formula used to .make this system 
operative is that the delivered price at ·anyJocation shall pe the, lowest. 
combimition .of base price plus all-rail freight. Thus, if mill A has 
a base· pi· ice of $l.?_O·per bar_rel~ its delivered price at: each location 
where it ~ells cer:nent will be $1.50 per barrel plus the all-rail freight 
fr()m its mill to the point of delivery, except tliat when· a sale· is made 
fo;r.deliverf at. a location at which the combination of the base price 

'plus all-rp.ii freight .from another-mill-is a lower figi1re, niill A uses 
this lower combination so that its delivered·price at such location will 
be the same as the delivered.price of the other mill.· At all locations 
where the base price of mill A plus freight is the lowest combination, 

I mill A reco'vers $1.50 net at the mill, and at locatiOI1s where the c0m­
bination of base .price plus freight of another mill is lower, mill :A 
shrinks its mill net sufficiently to equal that price'. Under these con-· 
diticins·it is obvious that the highest ·mill :net which can be· re~bv~red 
by m-ill A is $1.50 per bar:rel, and qrl'Sales where it has been necessary · 
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to shrink its mill net in order to match the delivered pric~ of another 
mill, its net recovery at the mill is less than $1.50. 

(b) Approximately half of the mills operated by the corporate re­
spondents l;a ve base prices and are known as base mills. The other· 
mills which ·have no base prices are known as nonbase mills. The 
number and identity of base and nonbasl3 mills change from time to 
time. A base mill may, for reasons its management considers­
sufficient, become a nonbase mill, and, similarly, a nonbase mill may 
become a base mill. 

(c) Having no base price, a nonbase mill quotes and sells cement 
at delivered prices determined by the lowest combination of base price 
plus freight from base mills. The mill ntlt of a nonbase mill is there­
fore highest iri its home location and is less at all other locations by 
the amount of the freight from its mill to the point of delivery to 
the purchaser. 

(d) In addition to basing points at mill locations, there are a limited 
number of basing points used for pricing purposes at locations where· 
no cement is produced. There are also basing points common to a 
number of different mills; that is, several mills may be located in an 
area from which the freight rates to other locations are the same· 
regardless of where within the given area a mill is located. 

(e) Respondents have maintained certain arbitrary variations with 
respect to basing points. A base may be a dual one; that is, have two· 
prices in effect simultaneously, each applicable in different territory. 
For example, the Ironton base price south of the Virginia-North Caro- , 
lina line was higher than its base price north of that line. The appli­
cation of a base price may also be limited to certain territory and the 
territory thus excluded be controlled by other bases. 'I11e Fmitation 
of the 'Vyandotte base to Michigan territory is _an example of this 
type. In the case of certain adjoining bases a consistent price rela­
tionship may be maintained between such bases over periods of years. 
For example, the Alsen (Hudson Valley) base was for years main­
tained at 10 cents above the Lehigh Valley base. 

{f) Various respondents have described their multiple basing-point 
system in differing language but without difference in substance. Il­
lustrative of these descriptions, Walter S. 'Ving, vice president and 
general manager of Penn-Dixie, testified. 

Q. Will you explain, Mr. Wing, what it is that determines which base price 
shal~ be applicable at a given destination? · 

A. The one that makes, with the freight rate, the lowest destination ·cost 
(T. 8136). 

A. T. 'Vood, general manager of Green Bag of 'Vest Virginia, 
testified: 
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Q. In other words, your method of making up delivered prices is to take the 
base point that you tlnd prevailing and add the freight In the freight rate book? 

A. Meeting prices; right (T. 2!l867). 

F. :M. Coogan, pz;esident of Alpha, testified: 
Q. Mr. {)oogan, today how do you determine the delivered prices which you 

-quote? 
A. We determine our delivered prices by the use of ~ertaln mill base prices 

plus the freight rates to the particular destination using the lowest combination 
-of mill base and freight rates which we arrive at, at that particular destination. 

Q. Does your particular company use basing points in calculating your de­
livered prices, If so, will you tell us to what extent? 

A. \Ve do. We use basing points. We use them almost entirely, in fact, almost 
-entirely. There are some few exceptions where you might have, as has been 
the case, in the past years, where, in order to meet foreign competition there 
!have been, what I call, "arbitrary prices" in certain sections. You will fino 
that once in a while, in order to meet a local competition, or local competitive 
situation, there are some prices which are not based on some of the mill basis 
:plus freight rates, but, generally speaking, all of our destination prices today are 
made up on the bases ~f mill basis plus freight rates to destination (T. 23050). 

Charles L. Hogan, president of Lone Star, in testifying before the 
Interstate Commerce Committee of the Senate in 1936, said: 

The CHAIB"'!AN. All the members of the Cement Institute use the basing-DO!nt 
E;ystem, do they? 

Mr. HOGAN. Yes. 
The CHAIRMAN. They all use the basing-point system? 
Mr. HOGAN. So far as I know. You do not mean that they all have basing 

prices? They do not have. 
The CHAIRMAN. How is that? 
Mr. HOGAN. They do not all have basing prices (Com. Ex. 2878-M). 

Respondent George H. Reiter testified: 
A. The Government destination cost would be the lowest sum of any price 

base plus the applicable lowest rate available to the Government, whether land 
grant, special. or commercial. 

Q. And I wanted. to extend that into the commercial purchases, and have you 
state to what extent the same principles applied there. 

A. Ordinarily the destination price - let me say the commercial destination 
I>rlce - is the lowest sum of any' base price plus the appllcable commercial 
freight rate (T. 3749). 

(g) The following is a hypothetical illustrntion of the system of 
pricing described: Assume that the base price of mill A, located at 
town A, is $1.50 per barrel; that the base price of mill C, located at 
town G, is the same; that mill D, located at town D, is a non base mill; . 
and that the all-rail freight rates are as indicated. Then the de­
livered prices of cement in the several towns and the mill nets of the 
several mills would be as shown below : 

i 
I 

'I 
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Town A Town B Town C TownD TownE Town F Town 0 
---------------

Freight from mill A ________ 0 $0. 10 $~. 20 $0. 30 $0. 40 $0. 50 $0. 60 
Freight from mill B _________ $0.30 • 20 • 10 ' 0 • 10 . 20 • 30 
Freight from mill c _________ • 60 . 50 . 40 . 30 . 20 .10 0 
Delivered price of mill A ____ 1. 50 1. 60 1. 70 1. 80 1. 70 1. 60 1. 50 
Delivered price of mill B ____ 1. 50 1. 60 1. 70 1. 80 1. 70 1. 60 1. 50 
Delivered price of mill 0---- 1. 50 1. 60 1. 70 1. 80 1. 70 1. 60 1. 50 
Mill net of mill A __________ 1. 50 1. 50 1. 50 1. 50 1. 30 1. 10 . 90 
Mill net of mill B __________ 1. 20 1. 40 1. 60 1. 80 1. 60 1. 40 1. 20 
Mill net of mill C __________ • 90 1. 10 1. 30 1. 50 1. 50 1. 50 1. 50 

(h) Excluding errors made in the application of th,is pricing for­
mula, it is plain that it will inevitably result in identical delivered 
prices for cement at any given location by all sellers using it .. It is 
equally plain that this formula, once put into operation, is self-per­
petuating in the sense that renewed understandings or agreements are 
not needed to maintain identical delivered prices over an indefinite 
period of time. This formula was not evolved and put into operation 
at one stroke. It came into existence and its territorial application 
was extended from time to time as a result of understandings and 
agreements among cement manufacturers. Prior to the organization 
of the Association of American Portland Cement Manufacturers in 
1902, cement was sold f. o. b. mill. In testifying before the Interstate 
Commerce Committee of the Senate in 1936, B. F. AfHeck, president 
of Universal, said: 

In 1001 the Atlas Portland Cement Co., which bad built and was operating one 
of the first plants built in the Lehigh Valley, began to build a large plant at 
Hannibal, Mo., on the Mississippi River, 100 miles north of St. Louis. The pur· 
pose was to better serve the Western territory and to make more profit. 

The company then announced it would name all pz·lces delivered instead of 
f. o. b. mill, and for a time these prices were based on Lehigh Valley base plus 
freight, the difference between freight from Lehigh Valley and from Hannibal 
going to increase profits of 'the Hannibal plant, the rustomers paying no more 
than before but getting better service (Com. Ex. 2878-K). 

F. M. Coogan, president of Alpha, testified that after 11>02 his com­
pany, which had formerly sold cement f. o. b. mill, began selling on 
a. delivered-price basis but for a few years continued making a limited 
number of sales f. o. b. mill. At about this period the domestic cement 
manufacturing industry was spreading rapidly from its birthplace 
in the Lehigh Valley. The increasing number of mills at new loca· 
tions :frequently resulted in purchasers buying f. o. b. mill from the 
nearest mill rather than from a more distant mill. The existenc·e of 
delivered-price se.Iling and f. o. b. mill selling side by side had an 
unsettling effect upon prices. 
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( i) Some of the background of the concert of action among cement 
manufacturers with respect to prices during this perio~ of time, and 
out of which the multiple basing-point delivered-price system evolved, 
is indicated in the following extracts from the minutes of various 
meetings of the Association of American Portland Cement Manufac­
turers. Numbers of the respondents in this proceeding were members 
of that association, and representatives of some of them were present 
at each of the meetings from the minutes of which extracts are quoted. 
At a meeting of the association in December 1904, it was announced 
that the membership of the association then represented approxi­
mately 90 percent of the ptoductive capacity in the United States. 
The minutes of this meeting show the following statement by one of 
the members : 

The main grievance which the Association has here today is the grievance for 
a uniform price for cement. I feel that I can safely state that two-thirds of 
those present today are ready to adopt any' proceedings that will advance and 
ke~>p the price of cement where 1t should be, and if there Is any member here who 
has the ability to present to the Executive Committee something that will ac­
corupllsh this, I assure them that the Executive Comruittee will do all In their 
Power to put it In fot·ce. Now it is in your hands-not In the hands of the Execu­
tive Committee-and I agree with you, and will sustain In any moqon that 
\Vlll advance the price of Portland cement for the year (Com. Ex. 3231>-U). 

At this meeting a representative of .Nazareth stated: 

Now, if we are going to accomplish anything in the matter of prices, I believe 
the right place to do it Is here. If we are men enough to get together, and If 
we can trust each other here In this room, we can have our Executive Committee 
appoint a few among themselves to get together and feel the market, and say 
whut the market price should be; what they estimate the price should be, and 
then send out circulars to the different members of this .Association on that 
line (Com. Ex. 3231>-V). 

A representative of Coplay then said: 

While we are on this subject today we ought to do something practical; ac­
cording to our By-Laws, we are here for mutual benefit and not for mutual ad­
llliratlon, and I think we can pass a resolution that will be a basis to steady the 
1Uarket for next year. I do not think It Is fair that dealers and consumers are 
enabled to speculate with our goods. It Is not fair to our stockholders to have 
this condltlon of things. If there is any speculating to be done with our goods, 
our stockholders should have this privilege-not dealers. I am sure that if we 
Da.ss a resolution here, fixing the price say to .April first deliveries, then Increase 
Drlce for deliveries after that time, and agree right here to do this, that we can 
carry this through. This is the time and place that this should be done. (Com. 
ll:x. 323:>-V). 

After discussion, the following resolution was au opted: 

Resolved, That the members of this .Association in answering Inquiries "for 
Dt·Iees, confine deliveries up to .April 1st, 1905, and quote a higher price for de-
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liveries after that date, and that 1t Is the sense of this meetJng that the price 
should not be less than $1.00 per barrel at the mill for the Lehigh District (Com. 
Ex. 3235-W). . 

At an association meeting in Philadelphia iri April1905, a represent­
ative of Lehigh made the statement: 

You take the Western situation; the remark was made last evening that, likely, 
Western prices would reach the Lehigh Valley level, and I think that probably 
that will be the case east of the Mississippi. Our Michigan friends are Interested 
In that proposition, because the West cannot produce sufficient cement for the 
business that will come up this year In the West. That will tend to bring on 
shipments from the Lehigh Valley, and will bring the prices out In the Middle 
West (east of the Mississippi) up to the Lehigh Valley level. I think It would 
be very interesting to hear from some of our Michigan members. In view of 
the fact that none of us have a very large stock of cement on hand, it does seem 
to me that we have good reason to congratulate ourselves on the satisfactory 
condition of the cement business today (Oom. Ex. 3235-X). 

This was followed by a statement by a member from Michigan, who 
<!Oncluded: 

We are trying to follow our Eastern friends in the Lehigh Valley, and we will 
be very well satisfied if they keep up their "nerve" (Com. Ex. 3235-Y). 

AnotP,er member from Michigan stated: 
We have lately issUed a schedule of prices on a basis of 85 cents in the Lehigh 

Valley, adding freight, and this price we can get without any trouble. This is 
all very encouraging (Com. Ex. 3235-Y). 

At the same meeting one of the members, Mr. Miller, said in part: 

It strikes me that you should appoint a special committee to take charge of the 
matter of prices and business methods and to report at the next meeting of the 
.Association. Let the committee take the Lehigh V~lley for the ground to work 
upon; no doubt they represent t]le largest amount of cement manufactured. 
It seems to me that it would be well if you would appoint a committee, with the 
majority coming from the Lehigh Valley, to take this matter in band, formulate 
some plan, and get together and have a report for the next meeting at .Atlantic 
City, establlsbing a uniform method (Com. Ex. 3235--Zl). 

Theren.fter, the proposal for the appointment of ·such a committee 
• was carried by unanimous vote and Mr. Miller was named as chair­

man thereof. It appears from the minutes of a meeting of the as­
sociation in September 1905 that: 

The president: Mr. Miller made his re>port to the Atlantic City meeting, which 
report was adopted at that meeting. That report is now here, together with a 
list of the members who have signed the same, together with those who have 
refused to sign. Forty-six members have signed the report, and three, the ,Atlas, 
J?acific and Standard Portland Cement Companies, have refused, the latter two 
l.lelng California companies and the other an Eastern company (Com. Ex. 3235-
Z3). 
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The record does not contai~1 the terms of the agreement signed as 
indicat€d in the above quotation. The minutes of a meeting in Sep­
tember 1!)06 show a report was made by Mr. Miller, as chairman of the 
committee on tr~de conditions, which stated in part: 

Having passed through both the dPmOI'alizing and unbnsinessllke methods of 
one year ago, and now experiencing and enjoying the very opposite, viz, a very 
healthy condition of our trade, there should he no question which method should 
govern the management of our business in the future. It may be well, however, 
nt this time to caution the members of our Association not to permit the present 
favorable conditions to lead them into a false position by adopting yV.ore stringent 
and uncalled-for method;;, or ul)reasonably high prices, and thereby create the 
false impression that a Trust has secured control of our common industry (Com. 
Ex. 3235-Zll). 

The minutes of a meeting of the association in September 1908 show 
a letter to the president of the association from Mr. Miller, chairman 
of the committee on trade conditions, expressing regret that he was 
unable to be present and stating in part: 

I think' it fair to assume that the consensus o:l' opinion of the Association Is that 
the la<'k of unity and coopemtion on the part of all the manufncturers in their 
respe<'tive territories Is the only lucid explanation of the unwarranted and un· 
fortunate condition which our business has drifted Into (Com. Ex. 323:3-Z3;'i). 

He then proceeded to make a number of rec.)mmendations, includ­
ing the following : 

All prices quoted for Portland Cement shall be the prices for delivery at the 
Point required by the purchaser (Com. Ex. 3235-Z36). 

(j) In 1900 two employees of the Atlas "Portland Cement Co., 
Messrs. Hurry and Seaman, secured a patent on a method of burning 
powdered coal in rotary cement kilns. In 1903 the Atlas Portland 
Cement Co. brought suit for infringement of this patent and final 
argument was had in July 1906. Before a decision was handed down, 
a settlement was effected and in November 1906 a new corporation 
known as the North American Portland Cement Co. was created, 
the capital stock of which was owned by Atlas Portland Cement Co., 
Lehigh, Alpha, American Cement Co., Vulcanite, and Lawreillc.e. 
The new company was granted an exclusive ]icense, with power to 
sublicense the use of the Hurry and Seaman patent. In December 
1907 the Association of Licensed Cement Manufacturers was formed 
and, pursuant to the terms of an agreement, vuious companies were 
licensed under the patent. A supplemental license agreement was 
entered into on January 13, 1909, to which Atlas Portland Cement 
Oo., Lehigh, AJpha, American Cement Co., Vulcanite, Lawrence, 
Pennsylvania "Cement Co., Penn-Allen Portland Cement Co., Naza­
reth, Catskill Cement Co., Bath Portland Cement Co., Glens Falls, 

G69637--44----18 
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Phoenix.Cement Co., Edison, Whitehall, and .Northampton Portland 
Cement companies were pllrties. The agreement provided that other 
Portland cement companies which might thereafter be licensed under 
the patents might also become· parties to it.- By this agreement the 
licensees were made subject to comJ?liance with numerous conditions, 
including: 

.All prices quoted for Portland cement covered by the (* • •) License 
Agreement of which this schedule is part made by any of the parties to said 
License .Agreement shall be prices for delivery at the point required by the 
purchaser. • • • (Com. Ex. 3196-2R). 

and, further: 
Until the Licensor shall give notice of establishment of delivery points and 

sections and minimum prices therein, prices In Territory A shall be as follows: 
All prices given below are the minimum prices to consumers and subject to 

th& discounts permitted to dealers and distr~butors by Paragraph (2) of this 
Schedule and no other discount. 

All prices shall be quoted and made dellve~;ed. 
Delivered prices for wood and cotton shall be the same and for paper 25 cents 

less, computing the freight at a weight of 400 lbs. for all packages. 
Prices in Territory .A shall be not less than $1.20 in wood and cotton and 95 

cents in paper plus the Northampton all-rail rate with the following exceptions: 
,• • • (Com. Ex. 3196-2Y). 

After a decision in 1910 adverse to the validity of the Hurry and 
Seaman patents, the licensing agreement was canceled on January 
1, 191L . 

(k) The extension of the price system under discussion to the Mich­
igan area, is indicated in the minutes of a meeting of the Association 
of American Portland Cement :Manufacturers in June 1910 at which 
representatives of a number of the respondents hereiJl were present. 
A member representing Wabash stated: 

The situation in Michigan Is very satisfactory and growing more so. There 
was a chaotic state there early In the year. There was no unity of action at all 
among the mills until they formed a little association which comprises all the 
1\Iichlgan mills and one or two ac'ross the border. This has resulted In a tree 
interchange of views and an understanding to the effect that the Lehigh prices 
should govern the prices out here. This understanding has been observed. 
The price today, based upon the Lehigh price of 80 cents, makes Detroit a price 
of $1.25 delivered (Com. Ex. 3235-Z59). 

(l) The extension of the basing-point system of pricing into the 
'Vest, as well as the :fact that this extension was not the result of inde­
pendent action, is shown in a letter of January 25, 1915, from the·gen· 
eral sales manager of Colorado to Three Forks, an affiliated company, 
in which it was stated in part: ' 
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From this d~te, our pl'ices will be made f. o. b. point of delivery and the 
Pt·ice including cost of sacks. The same to be due 30 days from date of invoice, 
and an allowance of 2¢ per bbl. will be made for cash received within ten days 
from date of invoice .. 

PRICE TO APPLY UNTIL FURTIIER NOTICE 

Use Irvin, Wash., as your basing point, and figure $1.50 per bbl., including cost 
of cloth sacks, f. o. b. that point. Add to this the amount of freight from Irvin 
to. point of destination at rates shown in list sent you by our Chicago friends, 
which you have no doubt received prior to this date. • • • No deviation 
or exception to the above price wlll be considered in any instance, and ant 
salesmen, or employee, deviating one iota, will be discharged at once. No er· 
cuse will be tolerated, and if we do not have salesmen at this time who can 
secure the business for' us on the basis of prices given them, we will have to get 
salesmen who can. We will give every salesman, and every employee, every 
assistance possible and complete information, so that they may be thoroughly 
posted, and we will see that our prices are as low as our legitimate competi­
tors are naming, but no lower If we know It, arid on this basis we expect them 
to secure for us practically all of the business In our territory. 

I will write you under personal cover, an explanation of the above some­
time, 1n detail, so that you may know exactly why we are so positive in our 

· statements, but can assure you, that every one of them are ironclad. In this you 
may know, I will refer to my recent visit to Chicago (Com. Ex. 321Q-A, B, C). 

This was fo1lowed by letter of January 28, 1915, between the same 
parties, in which it was stated in part: 

I have wired you the basis for quoting all of your territory, which is as follows: 

$1.50 per bbl. f. o. b. Irvin. 
$1.30 per bbl. f. o. b. LaSalle. 
$1.50 per bbl. f. o. b. Mason City. 
$1.10 per bbl. f. o. b. lola. 
Whichever figures lowest. 

• • • • • • • 
You have no doubt received lists of rates from Irvin, and I am preparing rates 

from all other basing poults, which I hope to have entirely completed within the 
next few days. However, you, no doubt, have the correct rates in your office at 
this time. We want no business on any other terms, or prices, than the abovP, 
but want you and your salesmen to keep us thoroughly posted in every instance 
Where you have any idea of any deviation from the above by our competitors. 
!ou need have no fear, whatever, of the Lehigh people taking any business ex­
cept on this basis, as their Chicago office is now in complete charge of their Spo­
kane factory, and wlll be responsible for every action of every on~ of their em­
tlloyes, and you may rest assured, that Mr. Brown, as well as all the others, un­
det·stands ~his perfectly. 1\Ir. Go~·an gave me his personal guarantee of this, 
O.nd I In turn gave him my guarantee of our strict adherence to this. Of course, 
nothing has been said to the International people regarding this, as in the first 
tllace, I have had no opportunity, and, in the second place, our Chicago friend:3 
Beem very certain, tbat the International people would not quote lower than 
that basis, as they claimed, that the cost at Irvin Is fully If not more than 
h.1o. · 
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What do you think of tbe advisability of seeing 1\Ir. Berry regarding tbis 
matter1 Of course, we want to work with them and will do nothing, whatever, 
against them, but we must realize that the Lehigh plant is om· stt·ongest com­
petitor, and we must work in harmony with them and keep absolutely In the 
clear, keeping our business open and above board in every particular. I have· 
not heard definitely whether 1\fr. Berry will remain this year with the Inter­
national Company, but I believe from what information I ha ,·e, that he will. 
You remember he stated to me, as no doubt be stated to you, that he would not 
go lower than any basis upon which he knew the Lehigh plant to be selling, wlliclt 
I hope Is true. While on this subject I want to call your attention to the fact 
of not letting any one know, that any understanding, whatsoever, !las been agreed 
upon, and especially nevet· mention this to any of your customers, but simply 
say to them, that' we have reasons to believe, that no lower prices will be named 
than those we .are quoting, because we know the basis to be practically cost of 
manufacture, at basing points, and no exceedingly large' profit can be made bY 
the plants operating at those bl:lsing points. Please cnution your salesmen par· 
ticularly In this regard (Com. Ex. 3209-A, B). 

The mill at Irvin, \Vash., referred to in the correspondence quoted· 
was not the property of either Lehigh or Colorado; it belonged to In­
ternational Portland Cement Co., Limited, the corporate predecessor 
of Spokane. 

(m) The record does not definitely shmv the date and manner of 
the extension of the multiple basing-point delivered-price system to 
California, but it was in existence there at the time the War Industries 
Board fixed maximum prices for cement during the first 'Vorld War. 
The central California mills used the Davenport mill of Santa Cruz 
as a basing point until about the middle of 19129, when all mills in 
that area became basing points. In southern California the basing­
point system of pricing is modified by an elaborate system of zone 
prices applicable in certain an~as. The system as used in California 
does not require separate calculations to determine the delivered price 
in' each transaction. The limited number of points at which sales are 
made makes it possible for each respondent to publish, and each has 
published, complete price lists showing the delivered prices at sub· 
stantially all delivery points. 

(n) The multiple basing-point delivered-price systein was extended 
to western Washington in 1931. Its introduction there followed a 
price war which commenced when two new mills began operating in 
that territory, one in 1928 and the other in 1929, and was appro:xi· 
mately coincident with the leasing of one of these new mills by Su­
perior Portland. 

( o) When the Institute was organized in August 1929, the state· 
ment of purposes contained in the articles of association included 
these provision: 
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To adopt and promulgate a Code of Ethics for the govel'Iiment of the members. 
To establish and maintain all such lawful trade customs and usages for the 

protection of the members as the Institute may deem advisable (Com. Ex. 138-C). 

The multiple basing-point delivered-price system was one o:f the 
"customs and usages" to be maintained. The _Code of Ethics adopted 
by the Institute, which remained in effect until the beginning of the 
NRA Code period, included the following: 

For mnnuf;lcturers to divert, or permit purchasers ot• users of cement to divert, 
carloatl shipments of cement, maue to one destination, to other destinations in 
cases where the result of such diversion Is to enable pul'chasers or users of · 
cement to secure cement less than the manufacturer's market price at the poir:t 
of final delivery, is discriminatory as between purchasers or users, and is there­
fore an unfair trade practice (Com. Ex. 138-S). 

The diversions thus prohibited would not have been inconsistent 
Witli f. o. b. mill selling, but would tend to break down a multiple 
basing-point delivered-price system. This Code o.f Ethics also pro­
vided: 

It is ful'tber dedared, that it Is desirable that a standard form of sale; contract 
he drafted aud adopted for the use of the Portland Cemcut industry (Com. Ex. 
138-Q). 

Pursuant to the last-quoted provision o£ the Code of Ethics, the In­
stitute on July 14, 1930, submitted a report to its members, stating 
in part: 

It represents a statement of the recommendations of the Institute as to the 
Drovisions which should be includ!;d in n proper contract for the sale of cement 
as declared in Article II of the Code of mh!cs, quoted above (Com. Ex. 153-M). 

Among the recommendlltions thus made was the following: 

l'UICE AND QUANTITY. A dl'finite ngreement to srll and to buy a specific 
number of barrels of portland cem:>nt nt a definite price or prices F. 0. B. a 

· ~Pecific destination ol' destinations, subject to terms and conditions as outlined. 
• • • '<com. Ex. 153-M). 

(p) At the time the National Industrial Recovery .Act was ap­
Proved, the multiple basing-point system of delivered prices was in 
~ft'ect in the cement industry throughout the United States, except 
ln certain limited zones or areas where special prices were in effect. 
'rhus one of the so-called "customs and usages" which the Institute was 
()rganized to 1naintain had been efit>ctive1y supported and maintained. 
\yhen the cemt>nt industry sought approval of a "Code of Fair Compe­
tition under tho NUA, the Institute wa.s -the vehicle for submitting a. 
Proposed code, and in doing so stated in part: 

The Institute includes !l6 percent in number and 98 percrut of "the producing 
caPacity of all Portland Cement producers In the United States, and is authorized 
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to represent the Industry under the National Industrial Recovery Act, the pollcY 
and purposes of which are set out in Section 1, Title 1, thereof (Com. Ex. 536, 
p. 1). • 

One of the provisions of the Sllggested code as proposed by the 
Institute read as follow.s: 

Except In cases where the Committee permits otherwise, all cement quotations 
and sales shall be F. 0. B. point of delivery, and al\ cement shall be sold on such 
delivered basis; ,provided, however, that in making quotations and sales to the 
Federal Government, cement shall be sold F. 0. B. plant, in the event land-grant 
rates may be availed of by the Federal Government In arriving at the delivered 
cost (Com. Ex. 556, p. 6). 

\Vhile the proposed code was pending~ Charles F. Conn, president 
of the Institute, on August 31, 1933, wrote to L. T. Sunderland, presi· 
dent of Ash Grove, and Joseph S. Young, president of Lehigh, saying 
that it was important that preparation should be made in advance to 
reply to criticisms and objections which might be offered, and 
continued: 

We [Washington contact committee] therefore request that you gentlemen give 
consideration to th~ provisions In the Code and In the supplements thereto, relat~ 
ing to price control (Including defense of the present level of prices) and the 
universal practice of quoting delivered prices only, so that you may be prepared 
to make a brief statement In support of any phase of this subject, If called upon 
to do so (Com. EI. 836-2V). 

·There was objection within the National Recovery Administration 
to the pricing system in use in the cement industry and the InstituW 
made special efforts to convince the Consumers Advisory Board of 
NRA that this system was flot objectionable. When approved on 
November 27, 1933, the Code for the Cement Industry did hot contain 
the provision concerning sales f. o. b. point of delivery which had . 
been submitted by the Institute in its proposed code. However, Exhibit 
C, annexed to the Code as approved, is described as "Form of Future 
Specific Sales Contract" and reads in part: 

If any of the cement shipped hereunder Is reconsigned or diverted by Duyer 
from the place of delivery specified herein or used for any other purpose, Seller 
may cancel this contract and refuse to ship any more cement and Buyer agreeS 
to pay Seller's market price at the place of final destination for such cement 
as has been diverted by Buyer f~;om the place of delivery specified herein or baS 
been used by Duyer for any other purpose than the purpose above speclfied (Colll­
Ex. 557). 

The Code for the Cement Industry as amended and approved on 
May 11, 1935, contained the following: 

To prevent diversions of cement prohibited by this Code and to Insure tb8 

broadest field of active competition for all cement business offered, cement 
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shall not be quoted or sold in quantities or for points of delivery which are not 
definitely specified (Com Ex. 560, p. 20). 

and 

All future sales orders and future sales contracts for the sale of products of 
the Industry shall contain a definite statement of price, quantities, terms of pay­
ment, time and place of delivery, and all other terms of sale necessary to form 
a complete and unambiguous contract (Com. Ex. 560, p. 21). 

The multiple basing-point delivered-price system was continued· 
in full operation during the NRA Code period. 

( q) For some seven months after the decision in the Schechter case 
(295·U. S. 495) the Institute, through its trade practice comml.ttee, 
composed of the same individuals who had previously constituted the 
Code Authority, attempted to administer some of the provisions of the 
NRA Code for the Cement Industry. The articles of association of 
the Institute, as amended December 11, 1935, contained in the state­
ment of purposes of tl~e Institute the following: 

To adopt and promulgate a Code of Fair Competition for the government of 
the industry {Com. Ex. 561, p. 5) .• 

· The Institute issued a so-called "Compendium of Established 
Terms and Marketing Methods of the Portland Cement Industry as 
Approved by the Board of Trustees of the Cement Institute December 
9, 1935," which compendium contained the following provision: 

All specific sales orders and specific sales contracts for the sale of Industry 
Products contain defiJ?ite statements of price, quantities, terms of payment, 
time and place of dellvery, and all other terms of sale necessary to form a 
complete and unambiguous contract {Com. Ex. 561, p. 14). 

and designated the following as an "unfair trade practice": 
Diverting or permitting the diversion of shipments of Industry Products, the 

effect of which will be to enable a purchaser or user to secure Industry Products 
at variance with 1\Iember's published price terms for point of final destination 
(Com. Ex. 561, p. 16). 

A standard form of sales contract recommended in the Compendium 
contains the following provision: 

If any of the cement shipped hereunder Is reconslgned or diverted by Buyer 
from the place of delivery specified herein or used for any other purpose, 
Seller may cancel this contract and refuse to ship any more cement and Buyer 
agrees to pay Seller's market price at the place of final destination for such 
cement as has been diverted by Buyer from the place of delivery specified 
herein • • • (Com. Ex. 561, p. 21). 

and the recommended contract form also states: 
All shipments made on this contract wlll be at the current destination price 

Of Seller on the date of shipment, if this price Is below the contract destination 
Price mentioned herein {Com. Ex. 561, p. 21). 
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(r) The determination of respondents to maintain the multiple 
basing-point delivered-price system in the sale of cement and the de~ 
gree of their resistance to selling £. o. b. mill are illustrated by cer­
tain occurrences with respect to the NRA Code for the Cement Indus­
try. Ineffectual efforts to secure bids from cement manufactur'ers on 
an f. o. b. mill basis were made during the Code period by purchasing 
agencies of both State and Federal Govf)rnments. The failure of 
these efforts resulted in protests and objections by such agencies. 
On May 8, 1~34, Barton "\V. l\furray, Deputy Administrator of the 
National Recovery Administration, telegraphed B. H. Rader, chair­
man of the Code Authority for the Cement Industry: 

I HAVE BEEN REQUESTED BY THE PRESIDENT OF THE UNITED 
STATES TO.EN90URAGE TIIE MANUFACTURERS OF CEMENT TO SUB­
MIT FOB 1\IILL PRICES TO PROSPECTIVE PURCHASERS STOP I URGE 
THAT TillS QUESTIO~ BE PLACED BEFORE THE CODE AUTHORITY 
FOR YOUR INDUSTRY AND A REPORT OF THEIR ACTION THEREON 
PARTICULARLY AS IT AFFECTS PURCHASES BY. STATID AND FEDEUAL 
AGENCIES BE l\IADE TO THIS ADMINISTRATION WITHIN THE NE..'{'I' 
TWO WEEKS (Com. Ex. 6-A). . 

On May 15, 1934, 1\Ir. Rader replied, saying in part: 

* * * WE EARNESTLY REQUEST YOUR COOPERATION TO PROCURE 
FOR A Sl\IALI, REPRESENTATION OF OUR INDUSTRY AN AUDIENCE TO 
PRESENT TO THE PRESIDENT OF THE UNITED STATES TilE FACTS AS 
WE SEE THE.l\1 WHICH WE THINK Jt}STIFY THE PRESENT METHOD 
OF SELLING AND QUOTING OUR PRODUCT * * * (Com. Ex. 6-B) 

On l\fay 17, 1934, John Treanor, president of Riverside,·wrote 1\Ir.· 
Rader regarding this, saying in part: 

I have been thinking about your telephone call, from which I get the im· 
pression that you sent a pretty unyielding telegram to 1\Iurray-as you say at 
least that you "did not intend to rnak" any concession uefor~ the 'trading' 
iitarts." . 

Now I would have conceded the mill price at once on Federal business and I 
would have indicated a very open-minded attitude toward the larger question; 
e.nd this to create the Impression, deliberately that something besides obstruction 
and short range tradi~g can be had out of the cement industry. • • • 

• • • • • • • 
The f. o. b. mill price on Federal business is of no real importance, is entirelY 

practical to grant, can and I think will be forced out of us-therefore good 
trading would have been to give it without any trading. Now, when it comes 
to the larger question of mill price on commercial business, much as I would 
like to think otherwise, I am convinced that we will have to maintain our 
bnslng point position and refuse the President's requel'lt. It will not be an 
easy refusal to defend upon economic grounds. It will be almost Impossible to 
persuade an unsympathetw government that we are justified ln our refusal. 
nut the least we can do ls to prepare the way by an Initial showing of open 
mindcdnpss, which might entitle our later arguments to sympathetic hearing 
(Com. Ex. 7-A, D). 
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On May 24, 1934, l\Ir. Treanor wrote A. E. Morgan, Chairman, Ten­
nessee Valley Authority, in part: 

• • • It Is certain that the entire cement industry will not voluntarily 
ndopt the f. 0, b. mill system, for a very substantial part of it, having made its 
plant investment with reference to the basing point system, now has a vital 
Interest In keeping that system In force • • * (Com. Ex. 347-C). 

On June 4, Hl34, Mr. Treanor telegraphed A. E. Morgan, informing 
him that the industry had requested an audience with the President 
to "inform him of the confusion which would result from any sum­
mary order to change marketing methods long established in the 
eement industry," and in referring to a suggestion by one of the 
President's secretaries that the industry have a hearing before Secre­
tary Ickes and Admiral Peoples, said that the industry should not 
,;be required to deal with another committee upon the same subject 
at the same time" (Com. Ex. 350--C, D). On June 5,1934, Mr. Rader 
wrote to C. F. Conn, president of the Institute: 

Enclosed Is copy of lettet· (rom Mr. Murray referring to my letter of May 24tb 
·regarding the request from the. President to quote f. o. b. mill prices . 

.Also enclose copy of letter from 1\lr. M. H. 1\lclntyre to 1\Ir. Murray and copy 
of Mr. Murray's letter to me . 

.After the receipt of tbese letters, Mr. Treanor was in Chicago and I asked llim to 
take the matter up with Dr. 1\!organ, and I enclose copy of his telegram to Dr. 
1\Iorgan. 

I'am now going to wait and see if this telegrnm produces results before following 
1\Ir, Mcintyre's letter any further. I frel that we must not ue carrying on two 
hearings on the same subject (Com. Ex. 839--4K). 

On June 7,1934, Dr.l\Iorgan wrote l\Ir. Treanor, replying to his tele­
gram and saying in part that he had talked with the President on June· 
5th and "told him that in case the basing point system should be 
abandoned, I thought it should be only on the development of some 
other policy which would avoid confusion and which could have gen­
eral application" (Com. Ex. 350--E). The industry did not comply 
with the request of the President. 

PAR. 8. (a) In order for the pricing formula of lowest combination' 
of base price plus all-rail freight to produce identical prices by all re­
spondents selling or offeri'ng to sell at any given delivery point, it is 
necessary that the freight factor used in the delivered price of each 
l'ieller be the same. The ascertainment of freight rates involves the 
Use of complicated freight tariffs, knowledge of routing, switching 
charges, car weights, and other factors. Independent determination 
of freight rates may readily, and frequently does, result in different' 
individuals reaching varying results. 

(b) Members of the industry began many years ago to disseminate 
freight rnte infonnation among themselves in order to avoid quoting 
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different delivered prices as a result of having used different freight 
rate factors in determining those prices. The cooperative preparation 
and publication of special freight rate books for use by cement pro­
ducers was commenced about 1914 by various regional associations 
which included in their memberships some of the present respondents. 
The Cement Manufacturers Protective Association, the Southeastern 
Portland Cement Association, the Kansas City Cement Bureau, and 
other organizations furnished freight rate information. That fur­
nished by the Cement :Manufacturers Protective Association until· 
about 1922 was in much the same form as the rate information subse­
quently supplied by the Institute. When the Protecti-ve Association 
discontinued supplying freight rate information during the pendency 
of the suit brought against that association by the United States, many 
cement manufacturers thereafter obtained a similar service from the 
Nazareth Traffic Bureau. For a few years immediately preceding the 
organization of the Institute a number of respondents cooperatively 
compiled common freight rate factors, and others secured such rate 
factors from the National Traffic Bureau. On November 6, 1929, the 
traffic manager of the Cowham Engineering Company addressed a 
letter to the manager of one of the respondent companies under its 
direction and control explaining the reason for subscribing to the rate 
service furnished by the National Freight Rate Bureau, and stated in 
part: 

As to the cost, we considered that it was quite reasonable for the reason that 
ff we' did not take the· service we would have to compile our own rate books, 
Involving additional clerical help and the cost of printing the rate books and 
supplements. This service cannot be compared with the old plan that was used • 
In furnishing our company with rate books when the general revision of cement 
rates took effect on April 14, 1928. Due to the fact that it would have been 
impossible for each company to have compiled all rate books needed between 
the time that the tarifl's were published by the railroad and the effective date, 
we entered Into an arrangement with the other cement companies which provided 
that each company would complle one or more rate books and bill each company 

. only for the cost of printing, it being thought that the cost of complllng or 
clerical help furnished by one company would practically Qfl'set this cost for all 
companies. This arrangement was only temporary and Is to remain in eft'ect 
only until such time as the National Freight Rate Bureau can ftnish compUlng 
all rate books needed in the South (Com. Ex:. 988-.A). 

(c) The Institute has maintained and operated two freight rate bu­
reaus: one in Bethlehem, Pa., managed by the individual who previ­
ously operate,d the Nazareth Traffic Bureau; and one in Chicago, Ill. 
The Institute has published rate books for substantially every State 
east of the Rocky Mountains. These rate books show the railroad 
freight rates on cement from each of a number of points to all destina-
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.. tions in a given State or States. The manner in which this work of 
the Institute was initiated and superseded previous rate services is 
indicated in a letter of April 17, 1930, from the traffic manager of 
Lone Star to various offices of that company, as follows: 

The Cement Institute wlll establish rate bureaus which should function ln 
the near future. It is contemplated that the bureau established at Bethlehem 
Will handle Trunk Line, New England and Southeastern territory. The bureau 
at Chicago will handle C. F . .A. territory, and the bureau at Kansas City Western 
Trunk Line territory. The bureau at Bethlehem will start immediately to re­
issue Trunk Line, which will include Virginia and West Virginia and the New 
Elngiand books. The plan for the Southeast is that those books will be reissued 
by those that formerly handled those books; this territory will be taken over by 
the bureau at Bethlehem soon after they are reissued. · 

Detail instructions will be issued by Mr. Gubernator, Chairman of the Traffic 
Committee of the bureau, and roughly speaking, 'win call for a reissue of the 
Alabama book by the Lehigh at Birmingham; Florida by the Consolidated at 
Chicago ; Geot·gia by the Alpha at Birmingham ; Mississippi by the Lone Star 
at Birmingham; South Carolina by the National at Birmingham; North Carolina 
by the Lehigh, Allentown. Tennessee. by the Penn-Dixie at Chattanooga. The 
kentucky book will be worked out by the Alpha at Chicago in connection with 
the buren u at that point (Com. Ex. 2460) . 

(d) The rate books published by the Institute were intended, ·as 
\\>'ere those previously secured from other sources, to provide common 
freight rate factors for pricing purposes, avoid differences in deliv­
ered price quotations resulting from errors in rate calculations or 
failure to keep abreast of rate changes, and thus enable the corporate 

. respondents to quote identical delivered prices for cement at all des­
tinations; and they were in fact used for that purpose. Illustrative· 
of this are the following extracts from exhibits and testimony. On 
February 25, 1916, C. N.'Apgar, traffic manager of Alpha, wrote the 
Security Cement & Lime C~. of Hagerstown, Md., as follows: 

Replying to your favor of February 24th, would advise that it is the general 
Understanding that the cement <:ompanies wlll use the books publlshed by us. 
This is the book which we are using and which we will continue to use. 

For your information, I might state that the Lehigh Company and ourselves 
Watch the changes and exchange correction notices (Com. Ex. 3100). 

· In a letter of July 1, 1918, B. L. Swett, the eastern sales manag,er of 
Lehigh, wrote the Cement Manufacturers Protective Association: 

linve you an extra West Virginia price book? If so, I wlll greatly appreciate 
if you can let me have It (Com. Ex. 3ZOO). 

The association official replied to :Mr. Swett: 
Responding to your letter of July 1st, File 65414-C, we are sending you under 

Separate cover a copy of West Virginia Rate Book, which I take it is what you 
Want. ' 

!: .I ,, 
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In your letter you request a price book, which is no doubt a typographical enor, 
inasmuch as you are aware of the fact that this Association does not issue any 
books in any way connected with price matters (Com. Ex. 3200). 

In a letter dated September 3, 1931, Charles L. Hogan, then vice 
president of Lone Star, advised a divisional manager o£ that company 
who had suggested discontinuing the Institute rate service, in part: 

From this you will learn that we In this office feel that the freight service Is 
well worth the money that the Institute charges, in that it has a distinct advantage 
over any ·individual company record, because it seminates freight rate informa­
tion to practically all of the companies in a given territory, and thereby serves 
to prevent variations In quotations by the various companies, which might be 
due entirely to incorrect freight information (Com. Ex. 2461). 

In explaining the recommendation he had made, the divisional man­
ager stated in a letter elated September 10, 1931, that: 

Our recommendation was based solely in an effort to economize, feeling that 
we were sufficiently up to date with our freight rate Information; that we should 
be able with our present organization, to carry on this worl{ in a reasonably sat­
isfactory way, thus saving the company the cost of this service, which we 
estimated at $595.00. However, since receiving your letter and Mr. Hogan's 
letter of the 3rd we have reached the decision that this service is worth all that 
it costs (Com. Ex. 2462). 

On October 4, 1934, J. F. Neylan, then assistant general sales man­
ager of Lone Star, in writing to the Dallas office of that company, 
stated in part : 

You have no doubt received copy 'of a lettl'r from G II. Reiter, Manager Chi­
cago Division of The Cement Institute, which was addressed to. Members in 
District #9. This letter has to do with an assessment to cover the compiling 
and distribution of freight rates on cement from all points of origin to Texas 
destinations. 

We know you appreciate the advisability of having freight rates compiled 
at one central point and issued to all members operating in any given district In 
order that everyone rna~ be operating on the s1une rate. This is being followed 
in practically every other section of the connh·y and we are of the opinion it 
should be continued ln Texas (Com. Ex. 2417). 

Under date of November 7, 1936, the manager of the Institute Rate 
Bureau in Bethlehem, Pa., wrote to Volunteer explaining the omission 
from Institute rate books of information on switching charges, stat­
ing in part: 

As you probably undet·stand, rate books show lowest rate available t~ any 
given destination, and are not intended for shipping purposes. And, under these 
circumstances, we do twt carry destinations which are located within switching 
districts of stations to which rates are published or. as in the instant case, 
where lt is possible to accomplish delivery at the Knoxville rates (Com. E:s:. 
1002-B; Resp. Ex. 2243-A). . 
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In addition to the office use of the Institute freight rate books, they 
were ft-e-quently furnished by respondents to their salesmen for use in 
~alculating and quoting prices. For example, the sales manager of 

· Edison testified : ' 

Q. Of what value 11re any of these freight rate sei·vices to you? 
A. 'Vell, they are only valuable in so far as they are-the books are conven­

ient. The rates are shown in a form that we use them in our business, and they 
&re convenient: 

Q. And convenient for what, 1\Ir. Sweeney? 
A. For the salesmen who carry them for their- particular territories-they 

can can·y them a whole lot more com·eniently than they could a long list of 
freight rates which we might prepare and furnish to them. 

Q .. You use them mostly for quotation purposes? 
A. That Is all ( T. 35807). 

The sales manager of Coplay testified: • 
Q. Where your salesmen do carry them, do they use them to calculate the 

delivered price at the different destinations? 
A. Presumably they do, but it is understood that all quotations are to be con­

fh·med at the office. 
Q. You supply them with the freight rate books so that they may use them 

fot· that purpose? ' 
A. Yes, sir (T. 6777). 

In writing one of its district sales managers on November 11, 1936, 
eriticizing the use, in computing a price, of a rate which did not ap­
l)ear in the Institute rate book, an official of Lone Star stated in part: 

So far as our company is concerned, we have always workEid on the policy 
that the freight rates shown In the rate books are the only rates we will use 
in the computation of prices. If we h~ve knowledge of any rates that are dif­
ferent from those In the rate books, then' we ha've an obligation to Inform tl1e 
Uate Bm·eau of the new rate before such· a rate Is used in computing a pt·ice 
(Com. Ex. 287-D). 

(e) The freight rate books first issued by the Institute included con­
Version tables for use in translating rates quoted by the railroads in 
terms of cents per hundred pounds into rates in terms of cents per 
barrel of cement of 380 pounds gross weight, the barrel being the unit 
llsed in the quotation and sale of cement. These tables provided for 
eliminating fractions of a cent in the rate per barrel, presumably to 
avoid fractions in price quotations, by stating the converted rate in 
cents per barrel to the nearest cent. In calculating freight charges, 
rullroads apply the rate per hundred pounds to the total weight of a 
!ihipment and ,if the resulting figure ends with a fraction of a cent, 
they eliminate that fraction. In all instances, tberefore, where the 
eom·ersion of a rate per hundred pounds into a rate per barrel re­
EiUlted in eliminating u fraction of a cent in the latter rate, a calcula-
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tion of the cost of a shipment according to the Institute formula . 
would give a result different from a calculation made according to the · 
method followed by the railroads and on which payment of freight 
charges must be made. By action of the Institute in May 1937, the 
conversion tables were omitted from the rate books issued by its bu· 
reau in Bethlehem, and they had been previously dropped from the 
rate books issued by its bureau in Chicago. The same :p1ethod of con· 
version into. rates per barrel has, however, been continued. The rate 
books lack information that a genuine rate service would be expected 
to supply: they· give no information which would assist in routing 
shipments; they give no information concerning minimum car 
weights; and they give no information r~specting switching charges. 

(f) When the Institute rate service was organized, there was dis· 
cussion as to whether rates would be shown in t~ rate books' frolll 
basing points only or from all points where cement is produced. .A. 
member of a committee of traffic managers, in writing to the chairman 
on August 6, 1930, stated the problem thus: 

Confining the rate books to certain points o:t origin, would eliminate a lot of 
extra Information that is of no value, while the master rate sheets, showing the 
rates from all points of origin, would supplement that information so that eacb 
subscriber would have all the rates. The method appears to be more economical 
and more efficient, however, it does not answer the question as to why you sboVI" 
rates from certain points of origin, and not others. This subject has been 
discussed a number of times, and one of the reasons for showing all the rate~ 
In the rate books ls to avoid any ~ppearance of preference (Com.· Ex. l139-4H)· 

The rate bo~ks were revised in 1933 to show rates from more pro· 
ducing mills, but rates from all producing points have not been in· 
eluded. These rate books, how'ever, have included rates from 'points 
such as ports where no shipments of domestic cement ·originate, but 
which have been used as basing points for pricing purposes. 

(g) The Institute rate books have regularly been used for pricing 
purposes, either directly or indirectly, by most of the corporate re· 
spondents located in territory covered by the rate books, and this hilS 
been done even though a price quotation made 'tm the basis of a con· 
verted rate may include an artificial freight rate factor. The follo-«· 
ing extracts from testimony are illustrative of this. A representa.­
tive of Federal testified: 

Q. And hasn't it been your experience that the price at those various destina· 
tlon points in your sales territory always correspond with the freight rate In tM 
freight rate book, including the correction sheet information plus the con· 
trolling· base? 

A. Yes, generally speaking, I think you are absolutely right there. It is ll 

pattern that we follow on basing prices, we use our freight rate, we add our 
package plus that constant figure that we have predetermined (T. 30825). 
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In his testimony, the traffic manager of Volunteer said: I! 
Q. But with the exception of arbitraries, have you ever found ·a price at a f 

destination point which was not built up on a base plus the Institute freight rate I r 
~~? ! 

A. No, I don't think that I have. 
Q. In your 10 years' experience? 
A. I do not think so (T. 31934). 

AU-rail freight rates have regularly been us~d in calculating de· 
livered prices, even though shipment was made by water transporta· 
tion or by motor truck at rates different from the aU-rail rate on which 
the price was calculated. The use of Institute freight rate books was 
not limited to members of the Institute; nonmembers were permitted 
to, and some did, purchase rate books from the Institute. 

(h) Respondents extended their cooperative rate dissemination 
activity to land-grant r~tes for the same purpose as existed with respect 
to commercial rates discussed above. Land-grant rates are special 
rates received by the Government from certain railroads. In order to 
secure the benefit of such rates 'on a shipment over these railroads, the 
shipment must be one of Government property on a Government bill 
of lading. Since such rates are not 'available under any circumstances 
to any of the corporate respondents, their cooperative activity with· 
respect thereto emphasizes their true interest in common freight 
factors-the use thereof as a means of attaining and maintaining iden-
tical delivered prices. · 

( i) Government purchasing officers frequently requested cement 
· bids both f. o. b. mill and at specified delivered points. Respondents 

ordinarily determined the delivered price to be bid according to the 
formula of lowest com'Qination of base price plus freight, which pro­
duced identical delivered prices. By deducting from the destination 
price determined in this manner the actual freight from his own mill to 
the delivery point, each bidder arrived at a so-called f. o. b. mill price 
which was in fact a derived price. The derived f. o. b. mill prices thus 
calculated might vary greatly among bidders on a given bid, but 
resulted in identical cost to the Government at the point of delivery. 
This method worked satisfactorily to respondents in 'territory where 
land~grant rates were not available to the Government, but did not 
operate very satisfactorily in th~ case of bids in territory where land­
grant rates were available to the Government because the application 
of land-grant rates to an f. o. b. mill price determined in the manner 
stated ordinarily destroyed the uniformity of destination costs. 
Sporadic efforts to correct this difficulty were made by respondents in 
land-grant territory by using land-grant rates in determining delivered 
prices and derived f. o. b. mill prices. This would have solved respond-
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ents' difficulties if they could have accurately ascertained the applica­
ble land-grant rates. Such rates; however, are a matt~r between the 
Government and the railroad concerned. There is no official publica­
tion of such rates and it is generally impossible to determine in advance 
what the rate will be. In practice1 the land-grant rate actually paid 
is determined by the Government upon the facts of the particular ship­
ment, and this figure is controlling unless the 'railroad successfully con­
tests it before the United States Court of Claims. Respondents, how­
ever, did what 'they could to ascertain the land-grant rates applicable 
in specific instances, sometimes securing information from the rail­
roads, sometimes from previous lettings, and sometimes from competi­
tors. During this time there was substantial interchange of land­
grant rate information among respondents interested in particular 
bids, and from time to time groups of respondents concerned in the 
same bid had understandings and agreements as to the rates to be used 
or the price to be bid. 

(j) The land-grant rate problem was not, however, of great im­
portance to respondents until, under the stimulus of the expansion of 
public works in the early 30's, governmental purchases of cement as­
sumed important proportions. A rapid expansion of such purchases 
was coincident with the existence of the National Recovery Adminis­
tration, and it was while operating undm· their NRA Code that respond­
ents first found a ~atisfactory answer to the land-grant rate problem. 
At first the Code Authority for the Cement Industry was satisfied to 
continue the previous practice. On December 23, 1933, it issued_ an 
interpretation to the effect. 

• • • that United States Govemment may be quoted with the use of land 
grant rates, in exact accordance with the prevailing practice prior to the 
adoption of this Code (Com. Ex. 716-A). 

Under the Code, respondents filed their destination prices with the 
Code Authority and these were systematically disseminated amorig re­
spondents by the Code Authority, althougl~ the Code .did not specifi­
cally provide for such dissemination. The result was to :facilitate 
greatly the efforts of respondents to make identical bids to the Govern­
ment. Purchasing officers o:f governmental agencies developed a 
policy of deducting commercial freight from destination prices bid 
by respondents and then awarding the contract upon the basis of the 
lowest delivered cost, using land-grant rates. This practice resulted 
in creating differences in otherwise identical bids. 

(k) Respondents, however, found a means of defeating the deduc­
tion by the Government of commercial freight in land-grant terri­
tory. A clause for insertion in bids to the Government, which be­
came known as the "control clause," was developed and filed with the 
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Code Authority. This clause went through several changes in form 
and finally, as most frequently used oy respondents, assumed the 
following form: 
'-'The U. S. Government shall determine its cost f. o. b. cars ______ for lnvoi"' 
!ng purposes on shipments moving on U. S. Government bills of lading to the 
above named destination only, by subtracting from the above mentioned des­
tination cost to the U. S. Government the land grant rate as determined by the 
U. S. Government as being applicable from ______ to said destination, the actual 

· commercial freight rate or special U. S. Government rate applicable from _____ _ 
to destination named, whichever rate Is the lowest (Com. Ex. 538-C). 

The chairman of the Code Authority in a letter dated April 11, 
1935, explained the effect of this clause in part as follows: 

Under the open price provisions of our Colle interested competitors have 
knowledge of such Government Destination costs filed with us and may meet 
them if they care, to do so, thus making it possible for all interested 1\Iembet·s 
of this Industry to bid on a parity. A control clause usually in the form of that 
quoted in our General Lettet· of October 5, 1934, requires the Govemment to 
deduct the actual land grant rate from the Government Destination Cost bid 
and thu~ in effect continues the parity as between derived prices f. o. b. mill 
(Com. Ex.- 27-K). • 

In the same communication he also referred to the general letter 
issued by the Code Authority on November 19, 1934, which expressed 
the opinion that a member of the industry would be in violation of 
the Code if he allowed the Government to deduct commercial' freight 
to determine the price f. o. b. mill for cement to be shipped on Federal 
bills of lading. The Code Authority promoted and furthered the 
Use of the control clause in bids made to the Government by members 
of the industry, and its use did in fact become widespread. The de­
cision in the Schechter case did not end the used the control clause in 
Government bids. 

(l) Defore respondents developed the method stated above for 
handling Government bids involving land-grant rates, each proposal 
llpon which bids were requested was generally handled separatefy and 
involved cooperation among the respondents concerned which in some 
instances amounted to agreements upon bids to be made. The ex­
change of telegrams and letters set out below illustrates how a group 
of bidders were able to file identical sealad bids. On March 17, 1934, 
the vice president of Pacific telegraphed the chairman of the Code 

' Authority: 

REFERRI~G PHONE 1\IESS.\GE DATE WITH YOU AND YOUR ASSIST­
ANT PERTAINING APPLICATION LAND GRANT RATES STOP SOUTHERN 
CALIFORNIA J\IILLS INSISTED O:s' J\1.\KI:\G PRICES WHERE LAND 
GRANT RATES INVOLVED STOP B.\SIS TO USE WAS LIST PRICE AT 
DESTINATIOX LESS CO~ll\IERCIAL rREIGIIT RATE STOP ON LARG~ OR· 

li61HI37---H-14 
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DER AT NOGALES OPENED EARLY PART OF FEBRUARY CEMENT MANV· 
FACTURERS BID ON THIS FORMULA .A.Np DEVELOPED THAT TIIROUGII 
APPLICATIO:s' OF LAND GRANT RATES IT MADE CALAVERAS MILL 
APPROXIMATELY 'l'WO CENTS BARREL. LOW AND THEY SECURED 
BUSINESS STOP IT WAS THEN DECIDED THE ONLY WAY TO QUOTlll 
GOVERNMENT PROJECTS WHERE LAND GRANT OR , OTHER SPECiAL 
RATES WERE USED WHICH WERE LOWER 'IHAN PUBLISHED RATES 
AS CONTAINED IN RAILROAD COMPANY TARIFFS THE FOLLOWING 
FORMULA SHOULD BE USED STOP TAKES DESTINATION PRICE DEDUC'f 
]'ROM ALL ~NTERESTED MILLS THEIR COMMERCIAL FREIGHT RATlll. 
THEN ADD FOR COMPARATIVE PURPOSES THEIR LAND GRANT OB 
SPECIAL RATE APPLICABLEt WHICH WILL GIVE COST TO GOVERNMEN'f 
AT DESTINATION FROM VARIOUS MILLS AND THE HIGHEST RATED 
MILL IF THEY WERE INTERESTElD WOULD HAVE TO DEDUCT FROl'll 
THEIR MILL PRICE TilE DIFFERENCE TO EQUALIZE WITH THE LOW· 
EST RATED MILL AND THIS HAS WORKED OUT IN SATISFACTOR'i' 
MANNER TO INTERESTED PARTIES FOR THE REASON THAT Tillll 
PRICES SO ARRIVED AT AT THE VARIOUS MILLS PLUS RATE GOVERN· 
1\lENT WOULD PAY WOULD MAKE SAME TOTAL PRICE AT DE'STINA· 
TION STOP THE GOVERNMENT IS CALLING. FOR BIDS AT BONNEVILLlll 
OREGON OPENING MARCH TWENTY THIRD AND THIS FORMULA WAS 
SUGGESTED TO OREGON MILLS AT CONFERENCE AT SAN FRANCISCO 
FRIDAY BUT TilEY CLAIM IN THEIR OPINIO:s' PROPER METHOD TO 
USE WOULD BE DESTINATION PRICE LESS THE COMMERCIAL OR LAND 
GRANT RA'IE AS THE CASE MIGHT BE WITH FREIGHTS EQUALIZED 
WITII. THE LOWEST RATED MILL STOP WILL YOU PLEASE WIRE tJS 
FIRST TiliNG MONDAY MORNING SO THAT WE CAN NOTIFY INTEB· 
ESTED PARTIES IIOW WE ALL SHALL FIGURE BONNEVILLE BID BASED 
BACK TO A MILL PRICE WIIICH IN ALL CASES IN OUR OPINION Tillll 
1\IILL PRICE MUST BE THE DIFFERENCE TO EQUALIZE WITH THE LOW· 
EST.RA'IED MILL STOP ALSO .APPRECIATE IF ASCERTAIN AND WIRlll 
WIIAT MILL PRICE CALAVERAS AND MONOLITH ARE GOING TO 
USE STOP • • • (Com. Ex. 159-1, 2). 

Respondents Beaver and Oregon on the same date also wired the 
then chairman of the Code Authority concerning the bids on cement 
for t?e Bonneville Dam and stated in part: 

• • • AN IMMEDIATE RULING BY THE CODE AUTIIORITY TO ALL 
. CALIFORNIA OREGON AND WASHINGTON MILLS WIIICII WILL pnO· 
·VIDE A METHOD OF BIDDING EQUITABLE TO ALL WILL DE GREATL'i' 
APPRECIATED OT~ERWISE WE FEAR MANY VIOLATIONS OF THE CODJ!l 
WILL BE .APPARENT WHEN BIDS .ARID OPENED ON THE TWENTY THIRD 
STOP • • • (Com. Ex. 159-3,1). 

The chairman of the Code Authority wired respondent Beaver on' 
March 22nd: ' 

RETEL AS BON:s'EVILLE LETTING IS TWENTY THIRD AND PRICES 
MUST BE ON FILE IN OFFICE OF CODE AUTIIORITY FIVE DAYS pniOB 
TO USE NO PRICES TERl\IS AND CONDITIONS FILED TODAY CAN APPL'i' 
AND O~LY PRICE ON FILE NOW IS TWO FIFTY SIX GROSS BULK FOB 
BONNEVILLE STOP • • • (Com. Ex. 159-18). 
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Oregon, Beaver, Pacific, Santa Cruz, Monolith, and Henry Cowell 
Lime & Cement Co. bid $2.56 f. o. b. Bonneville, or derived mill 
prices equivalent to $2.56 f. o. b. Bonneville. Calaveras bid $2.5307296 
f. o. b. Bonneville and was low (Com. Ex. 159-40). Thereupon, re­
spondent Santa Cruz filed protest with the Code Authority which 

. concluded: 
• • • INASMUCH AS EACH BIDDER WAS REQUIRED TO MAKE AF· 

FIDAVIT THAT ITS BID WAS IN ACCORDANCE WITH TERMS OF THE 
CODE FOR THE CEMENT INDUSTRY SHOULD NOT CALAVERAS BID BE 
DISREGARDED? {Com. Ex. 159-25.) 

The Code Authority on April 13, 1934, protested to the National 
Recovery Administration, which, in turn, advised the Secretary of 
War in part: 

You are informed that the Administrator for Industrial Recovery bas found 
that the bid of the Calaveras Cement Company did not comply with the Code. 
Inasmuch as nearly all the other bids have been found to be In violation of the 
Code, lt ls recommended that all bids be rejected (Com. Ex. 159-56). · 

This recommendation was followed and the bids were rejected. The 'J 

final result was that on another letting all bids were identical and the 
contract was awarded by lot. 

( m) The filing of "destination cost" prices on Government business 
under the NRA Code and the dissemination of these prices among 
respondents bypassed th~ difficulties of reaching identical deli vercd 
prices where land-grant rates were involved. After the Code period, 
however~ the problem was once more with respondents. As a solution, 
the Institute undertook to collect and disseminate land-grant rates 
and thus provide common freight factors on Government business, 
as was done through the rate books for commercial business. The 

' Institute began collecting from its members such information as they 
had concerning }and-grant rates and assigned the respOn$ibility for 

, furnishing such_j.nfo:rmation for specified territories to particular 
respondents. Under date of December 12, 1935, The Cement Institute 
circularized its members; stating in part: 

At lts meeting on December 9 the Board of Trustees in~tructed the General 
Manager to collaborate with the Freight Rate Bureau at Chicago in compillng 
and publlshlng for the convenience of the Members information regarding 
current Land Grant Rates on cement from the several points of origin to various 
des tina tlons. 

It is the Intention of the Institute to publlsh a schedule of current Land 
Grant Rates just as lt has long been the practice to compile and publish the 
actual commercial rates. Where It Is impossible to secure the exact Land 
Grant Rates, the best available Information, together, with the source thereof, 
wlll be published. 

We are, therefore, addressing E'ach member and requesting you to send us all 
the information which you have concerning current Land Gt·ant Rates appllcable 
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from your m!lls and also such Information as you have concerning Lund Grant 
Rates ap'[llicable from other mills. In compiling this data It Is necessary that 
we designate the source of the information regarding such Land Gmnt Rates. 
Will you, therefore, Indicate In each case the source of your Information regarding 
the .respective Land Grant Rates? (Com. Ex. 8·!1-A.) 

( n) There being no ofliciai publication of land-grant rates,· the 
lnE>titute puQiication of such rates included figures arrived at by vari­
ous means: some were secured from railroads; some were determined 
us a result of previous transactions; some were derived by calcula­
tion; some were derived by mileage prorat~s; and some were obtained 
by other means. 'Vhen the amount of a given rate as furnished to 
the Institute by different sourc~s varied, the lowest of such rates was 
reported by the Institute. The explanation of the land-grant rate 
schedules issued by the Institute states in part: 

The term the lowest land grant rates Indicates that in many Instances the 
current aprllicable laud gmnt rate bP.tween two given points was reported vari­
ously by different sources, and that the figure included herein was the lowest 
land grant rate reported to the Institute on the date of issuing this schPdule. 

In no case does the figure represent a computation by The Cemf'nt Institute, 
which merely serves as the mt'dium for exchanging information. Furthermore, 
there is no assurance that the stated land grant rate will be the exact one which· 
will be computed and used by the U. S. Government In any pat'ticular case (Com. 
Ex. 841-J). 

Under date of Jan nary 2, 1936, th~ Institute in a circular letter to 
its members gave a more detailed statPment with respect to the col­
lection and dissemination o£ land-grant rates. It stated in part: 

Briefly stated, our purpose in this regard is identical with the purpose which 
we have pursued for many )·ears through our Tratnc Bureaus in compiling and 
distributing information to the members regarding commercial ft•e!ght rates. 
In other words, it Is recognized that the cost of trauspot'tat!on Is a neceRsarY 
element for each manufacturer to consider when he quotes a price or files a 
bid on any other basis than f. o. b. mill. The compilation C!f ft'eight rates pro­
vides a convenient in~trnment for the cement manufacturer in determining a 
delivery price, whenever he chooses to quote such a price. 

I • • • * * • • 
Dm·ing the NllA. code period when all cement manufacturers were required to 

file their prices and terms of sale, the methods which the difl'et·ent companies 
followed In bidding on Government business was a matter of public record; It 
l•ecame evident that many of the companies labored under difficulties, since it 
seemed that they were unwllling to deviate ft·om their long established practice 
of quoting destinntion prices and ret bids of this nature would not assure to 
the Government the benefit of land grant rates. 

In the Code days, companies which did not desire to quote f. o.' b. mill prices 
to the Government filed their bids with certain control clauses, and as these 
f~nditions were made public other companies either adopted them or mttde 
<:ertaln rhanges. The result was that. It became a wid~>ly ·prevalent practice, In 
the rase of bids to tbe United Stutes Govf'rnmc•nt, for Cl'llH'nt companies to quote 
wbat was called a ''Government Destination Cost." 
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· In biu!ling a Govemment Destination Cost it wus the practice of the Individual 
company to quote a figure which was based upon the mill net return (that the 
company was satisfied with In the particular ruse) to which was added the land 
grant or special rate to the destlnat1on. In the absence of exact information 
regat•ding the applicable land grant rate the company added its best approxima­
tion of that rate. The result was the so-called "Government Destination Cost," 
which was filed as a bid on the condition that the Government could determine 
the bidder's mill price (for purposes of Invoicing) by subtracting the actual land 

• grant rate or some other specified amount. 
The so-called open pt·ice plan is no longer opet·ative in the cement industry, 

E.o that it will no longer be possible for the Cement Institute to handle the filing 
uf prl~es or of the Go,·ernment D~stination Costs. Nevertheless, the problems 
Which m·ose undet· the open price plan continue to exist. 

• • • • • • • 
• • • Therefore, It Is frankly admitted that, except In rare Instances where 

the Government will make such computations and publish them In advance, It 
Is not possible for anyone to have accurate lnfot·mutlon regarding the land grant 
rate 11.pplicable at a particular time between two particular points. 

Nevertheless, the method of computing such land grant rates Is so well known 
that the discrepancy between the figure arrived at by the Govel'llment and the 
figure arrived at by the railroads or others is negligible. For all practical pur­
poses it is possible to secure estimated land grant rates which are practically 
identieal with the actual ones. For this reason a careful computation of land· 
grant rates amounts to factual data rather than to fanciful or arbitrary figures. 

It is further recognized that It is a considerable burden for any in!liviuual 
company to se~ure information regarding all applicable land grant rates. It is 
<>bvious that cooperation of all the companies through the Institute wlll lessen 
this burden on each and should make it possible to secure the factual data more 
promptly and make it available for the assistance of each company (Com. Ex. 
tl5--A, B, C). 

A little more than a year after the date of the above communication, 
1he general manager of the Institute notified members that "effective 
immediately The Cement Institute will discontinue the distribution 
'of information on land-grant rates * * *'.' (Resp. Ex. 169). · 

( o) The publication by certain respondents on the Pacific Coast 
of price lists showing commercial delivered prices at most destinations, 
and tho exchange of such lists among themselves, did not aid such re­
spondents in maintaining identical prices on sales to the Government 
where land-grant rates were involved. For a time there was some 
informal interchange of land-grant rates among certain of these re­
Rpondents. This was followed in 1936 by the organization of the 
l~acific Coast Cement Institute, composed of members of the Institute 
and originally intended to become a division of the Institute, The 
l'elationship between the Pacific Coast Institute and the Institute was 
close, and for a considerable time after its organization the president 
of the former was a trustee of the latter. One of the principal activi­
ties of the Pacific Coast Cement Institute was the collection and dis-
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semination of land-grant rate information. In practice, the member 
I'espondents requested information on such rates from the secretary 
of the Pacific Coast Cement Institute as needed, and in replying to 
bnch inquiries the secretary sent copies of his letter to others so situated 
as to be in a position to bid on the particular project. Typical of the 
letters of notification sent by the secretary is the following: 

The Southern Pacific Company general offices at San Francisco advise, under_ 
their file No. 2-S-12050-6702, that tbe following are the current commercial 
and approximate land-grant rates (In cents per 100 lhs.) on cement, minimum 
carload weight 60,000 pounds to Elko, Nevada. 

To Elko, Nev. 

From- Commercial Land gri!Jit 
rate rate 

Davenport, ·Calif__- ______________________ ---- __ ---_ 
Redwood City, Calif_ _________________________ _, ____ _ 
Cowell, Calif_ ____ -------- _____________________ -----
Stockton, Calif _________________________ . ___________ _ 
Kentucky House, Calif_ ____________________________ _ 
Merced, Calif_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ' 

so~ 
so~~ 
sox 
sox 
sm~ 
SO}f 
so~ 
47 
61 
56 
56 
56 
59~ 
SO% 

29. 756 
None 
None 
None 
None 
None 
None Devils Slide, Utah _________________________________ _ 

Monolith, Calif ____________________________________ _ 
Victorville, Calif~---- __________________________ ~ ___ _ 
Colton, Calif_ ________ -----_ .. ___________________ ----
Crestmore, Calif_ __________________________________ _ 
Los Angeles, Calif _________________________________ _ 
Long Beach, Calif. ________________________________ _ 

Salt Lake City, Utah--------------------------------

(Com. Ex. 564-Q.) 

43. 268 
52. SlO 
47. S10 
47. 858 
48. 5S2 
50. 814 

None 

PAR. 9. (a) Respondents' pricing formula, when supplemented by 
common freight factors, inevitably produces identical prices at anY 
given delivery point by all sellers who use it. Identical prices are im· 
portant to respondents because, under the conditions which have ex· 
isted, a difference in price as small as one cent per barrel may divert 
business from one seller to another. In testifying, numerous officials 
of respondent companies have stated that ordinarily the commercial 
prices of all sellers of cement at any given delivery point are the same. 
An examination and comparison of the invoices in the record cover· 
ing actual sales of cement made in April1938 in some 250 widely scat· 
tered communities show an extremely high degree of uniformity 
in the delivered prices of cement at each delivery point by aU respond­
ents who made sales there. In particular locations at particular pe· 
riods of time there have been arbitrary prices, including zone and area. 
prices, and there have been instances where'departures from the pric· 
ing formula have caused price differences, but in general it is true 
that the commercial delivered prices of all respondents making sales 
of cement at any given location have been identical. 



THE CEMENT INSTITUTE ET AL. 175 
87 Findings 

(b) The perfection of respondents' pricing formula in producing 
identical delivered prices is best illustrated, however, by sealed bids 
lnade to public agencies. Instances of bids by various respondents 
to public agencies, some of which involved the use of commercial 
rates and some the Qse of land-grant rates, follow. An abstract of 
the bids on 8,000 barrels of cement for the Navy Department at Brook­
lyn, N.Y., opened May 29, 1936, shows the following: 
.... 

Name of bidder -
Allentown Portland Cement A Co ______________________ _ 

clpha _____________ ~---------
B~play ----- _______ :_ ________ _ 
C. Ison _____ ~- ______________ _ 
triant ______________________ _ 
l( ercu!es. __________________ _ 

L eystone-------------------~ 
t!~rence ___________________ _ gh _____________________ _ 

... 
(Com. Ex. 387-E, F.) 

Price 
per bbl. 

$2.43 
2.43 
2. 43 
2.43 
2. 43 
2. 43 
2. 43 
2. 43 
2. 43 

Name of bidder , 

Lone Star of New York ______ _ 
NationaL __________________ _ 
Nazareth ___________________ _ 
North American _____________ _ 
Penn-Dixie _________________ _ 
Standard Lime & Stone Co ___ _ 
UniversaL _____ ---------- __ _ Vulcanite __________________ _ 
WhitehalL _____ -------------

Price 
per bbl. 

$2.43 
2. 43 
2. 43 
2. 43 
2. 43 
2. 43 
2. 43 
2.43 
2. 43 

An abstract of the bids on 1,200 barrels of cement to the United 
States Engineer Office at Vicksburg, Miss., opened August 30, 1937, 
shows the following: -

Destine.· Destine.· 
tlon cost to Amount tfon cost to Amount Govern· l. o. b. local Govern· f. o. b. local ment, switch, ment, switch, 

Name of bidder f. o. b. f. o. b. 
Monroe, Missouri Name of bidder Monroe, Missouri 

Pacific Paciflo La., on R.R., Mon· La., on R.R., Mon• Govern• Govern· 
ment bills roe, La. ment bills roe, La. 
of lading of lading ...._ 

~en n· . $2,772 $3,060 Lone Star _________ $2,772 $3,060 A n- lX!e ________ 
b~~ansas _________ 2, 772 3, 060 Monarch. ___ ----- 2, 772 3,060 C JVersaL ________ 2,772 3,060 NationaL ____ ----- 2, 772 3,060 
'l'~·m.berland _______ 2,772 3,060 Consolidated. _____ 2, 772 No bid 
fl· Inity- ---------- 2, 772 3,060 Volunteer _________ 2, 772 3,060 
A\gnal Mountain ___ 2, 772 3,060 Georgia ______ ----- 2, 772 3,060 L Pha ____________ 2,772 3,060 Hermitage. ____ --_ 2, 772 3,060 ehigh ___________ 2, 772 3, 060 -!!; AI! bids subject to 10 cents per barrel discount for payment in 15 days (Com. 

lt, 180--A). 

An abstract of bids on 600,000 barrels of ~ement in bulk and 10,000 
~arrels sacked in paper to the War Department for the Fort Peck, 
h Iont., dam, opened July 25, 1935, shows the following prices per 
arrel: 
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Name of bidder Bulk per Pater per Name of bidder Bulk per Paper per 
bbl. bl. bbl. bbl. 

UniversaL __ ---" __ $2. 5054 $2. 7145 Three Forks _______ $2.5054 $2. 7145 
Huron __________ ._ 2. 5054 2. 7145, 

All bids subject to 10c per barrel discount (Com. Ex. 168-A). 

A list of the bids for 500 barrels of cement for the United States 
Industrial Reformatory at Chillicothe, Oh.io, opened June 12, 1036, 
shows the following: 

Name of bidder Price Price 
per bbl. Name of bidder per bbl. 

-------------------------1------ 1---------~----------1~ 
Alpha _____ ~-----------------
Green Bag (West Virginia) ___ _ 
Southwestern _______________ _ 
Standard ___________________ _ 
Universal ____ ------ ________ _ 
~edusa~--------------------
Pittsburgh Plate Glass _______ _ 

$2.02 
2. 02 
2. 02 
2. 02 
2. 02 
2. 02 
2. 0? 

' West Penn_----------------_ Bessemer ___________________ _ 
Lehigh"---------------------
Sup!!rior ________ ------------
Louisville Cement Co ________ _ 
Diamond ___________________ _ 
\Vabash ____________________ _ 

$2.02 
2. 02 
ll. 02 
2.02 
2. 02 
2. 02 
2. 02 

All bids were subject 1o 10 cents per barrel discount for payment in 11> days 
(Com. Ex. 373-A). 

An abstract of the bids for 1,000 barrels of cement for the United 
States Penitentiary at Leavenworth, Kans., opened September 3, 1935, 
shows the following: · · 

Name of bidder Price per bbl. Name of bidder Price per bbl. ---
UniversaL ______________ $2. 163424 Lehigh __________________ $2. 163424 
Ash Grove ______________ 2. 163424 ~onarch ________________ 2. 163424 
Missouri_ _______________ 2. 163424 Consolidated ____________ 2. 17528 
Lone Star _______________ 2. 163424 Dewey __________________ 2. 163424 

All bids subject to a 10 cents per barrel discount foi: payment in 15 daY8 

(Com. Ex. 370). 

An abstract of the bids to Tennessee Valley Authority on 200,000 
to 800,000 barrels of cement, or partial quantity, at Coal Creek, Tenn.; 
100,000 to 700,000 barrels, or partial quantity, at Wheeler Dam; 100,· 
000 to 700,000 barrels, or partial quantity, to the Wheeler Dam .Au· 
thority; and 100,000 to 700,000 barrels, or p·artial quantity, at Shef: 
field, Ala., opened October 15, 1934, shows the following: 

, 
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Name of bidder Wheeler 
authority 

Sheffield, 
Ala. 

Alpha ________________________________________ $1. 8798 $1. 8398 $1. 7008 
UniversaL ____________________________ -------- 1. 8798 1. 8398 I. 7008 
Marquette____________________________ _ _ _ _ _ _ _ _ 1. 8798 1. 8398 1. 7008 
Lehigh __________ ·-------------------- ________ 1. 8798 1. 8398 1. 7008 
IIermitage ____________________________ $1. 7384 1. ~798 1. 8398 1. 7008 
Cumberland ___________________________ 1. 7384 1. 8798 1. 8398 1. 7008 
Signal Mountain ____________________ L-- 1. 7384 1. 8798 1. 8398 1. 7008 
Lone Star (Alabama) ___________________________ 1. 8798 1. 8398 1. 7008 
National______________________________ _ _ _ _ _ _ _ _ 1. 8798 1. 8398 1. 7008 
Georgia _______________________________ -----·- 1. 8798 1. 8398 I. 7008 
Penn-Dixie ____________ , ________________ 1. 7384 1. 8798 1. 8398 1. 7008 
Volunteer _____________________________ 1. 7384 -------- -------- --------

All bids were subject to a 10 cents per barrel di~count for payment in 15 days• 
Some bidders limited their offers to partial quantities (Com. Ex. 401). 

An abstract of the bids for 6,000 barrels· of cement to the United 
States Engineer Office at Tucumcari, N. :Mex., opened April 23, 1936, 
shows the following: 

Name of biddor Price per bbl. Name of bidder . Price per bbl. 

~!anarch __ ~------------- $3. 286854 Consolidated ________ " ___ $3. 286854 Ash Grove ______________ 3. 286854 Trinitv ____ ------------- 3. 286854 Lehigh __________________ 3. 286854 Lone Star _______________ 3. 286854 
Southwestern ____________ 3. 286854 UniversaL ______________ 3. 286854 Oklahoma _______________ 3. 286854 Colorado ________________ 3.286854 
U. S. Portland Cement Co_ 3. 286854 

All bids subject to 10 cents per barrel discount for payment in 15 days 
(Com. Ex. 175-A). 

(c) The operation of the pricing formula in bids submitted to State 
agencies is indicated in the following description of a few such 
bids: 

On January 18, 1935, the Louisiana Ilighway Commission received bids from 
Trinity, Marquette, Monarch, Universal, Penn-Dixie, Lehigh, Alpha, Arkansas, 
and Lone Star for 238,000 barrels of cement delivered at 70 different destinations. 
Although differing as between destinations, all of the bids at each destination 
We1·e hlentlcal, except that 1\Ionarch was higher than the other bidders at three 
destinations (Corn. Ex. 2454-A, B) .. 

On March 30, 1937, the Illinois Ilighway Commission received bids for 125,000 
barrels o! cement delivered at 102 different destinations. Alpha, Lehigh, Mar­
quette, Universal, Lone Star, and Medusa bid at all destinations; Missouri bid 
at 71 destinations, Dewey at 5G, and Ash Grove at 35. Although differing between 
destinations, all of the bids received at each of 1)8 destinations were Identical; 
Dewey was higher than the others at 1 destination, and Lone Star was higher at 
2 and lower at 1 destination than the others (Corn. Ex. 1879). 
· In February 1937 the Nol'th Carolina Division of Purchase and Contract re­
ceived bids for 500,000 barrelR nf cement. Excluding a few destinatiOn$ at which 
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only one bid was received, the record shows bids at 144 destinations. Cumberland 
and National bid at 115 destinations; Southern States, Superior, and Hermitage 
at 113; Penn-Dixie at 112; Lehigh at 111; Signal Mountain at 110; North American 
at 97; Medusa and Universal' at 94; Lone Star and Volunteer at 92; Alpha at 
83; and Standard Lime & Stone at 81. Although differing between destinations, 
all the bids received for each destination were Identical, except that Lone Star 
was higher than other bidders at 2 destinations, Cumberland was higher 'than 
others at 1 destination, Superior was higher at 1, and Volunteer was higher at 
1 destination (Com. Ex. 12-A, B). 

(d) Sometimes a respondent, who for some reason did not desire 
to sell at a particular location but did at others, or wished to retain 
his name on the list of bidders, bid a price higher than the basing-point 
pattern provided. 'Vhen a respondent, by reason of miscalculation or 
mistake, made a bid lower than the basing-point pattern provided, he 
would sometimes correct or withdraw, or seek to correct or withdraw, 
such bid. 

(e) Except to the extent that the dissemination of delivered prices 
during the NRA Code period and some seven months thereafter nec­
essarily carried with it an exchange of base prices, and except for lirn­
ited direct exchanges among certain respondents which the record 
does not show to have been made under the auspices of th~ Institute, 
there has been no systematic exchange among the corporate respond­
ents of basing-point prices or changes in such prices. No such ex­
change is ~eeded in the successful operation of the multiple basing­
point delivered-price system. 'Vhen a corporate respondent makes a. 
change in its base price, written delivered-price quotations reflecting 
this change are usually sent to all customers. Through common cus· 
tomers and throug,h salesmen in the field, information concerning this 
change reaches the other respondents selling cement in that area almost 
immediately. Examination of a reasonable number of the new price 
quotations reveals the pattern followed and thus discloses the base 
price change made. Notices of price increases are usually sent to 
customers five days in advance of the effective date thereof; and in 
the case of a decrease, customers are usually given the benefit of the 
decrease. on shipments made during 'the five days preceding the 
decrease. , ~ 

PAR. 10. (a) In the operation of the pricing system hereinbefore 
described, national in its scope, it is to be expected that there will be 
some producers who prefer more independence. of action than the 
system permits, who wish to exploit natural advantages, or who can· 
not resist the temptation to break away from the system in seeking pur· 
ticularly attractive business. This has occurred, and the departures 
have probably beeri more frequent among price followers. Success­
ful maifltenance of the system requires, therefore, that the. price lead· 
ers, usually the larger chain mills, possess the power to force recalci· 
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trants to adhere to the system and that this power be exercised when 
necessary. The multiple basing-point delivered-price system has in­
herent within itself means for enforcing its observance. One pro­
ducer can, by putting a base price into effect at the m-ill of another 
producer, absolutely fix the maximum mill net of that producer, usu­
ally without affecting the mill net on more than a portion of his own 
business. If a large producer with mills at many points places a base 
price upon the mill of another producer, the effect upon his own mill 
net may be insignificant. The loss to the producer whose mill has 
been subjected to an involuntary or punitive base is much greater than 
the loss to the producer who imposes the base, because the net return 
on all of the former's business is affected. In practice, punitive bases 
have frequently been lower than the base price of the seller impos­
ing them. An involuntary base tends to localize the price cut made 
and place the maximum effect thereof upon the producer whose de­
partures from th~ pricing formula have invited- the imposition of a 
punitive base. Some of the leaders of the cement industry have not 
hesitated to. use this instrument to force adherence to the pricing 
system used in the cement industry. The following circumstances 
illustrate the operation of this policy. 

(b) In 1927, about a year after the South Dakota State Cement 
Mill began operating at Rapid City, Lehigh applied an involuntary 
base to it which resulted in lowering the mill net of the new plant 
by approximately 60 cents per barrel. A representative of Lehigh 
testified that before the imposition of this involuntary base the State 
plant had made many prices lower than its openly published prices. 
In January 1930, at a time when prices were increased at surrounding 
basing points, the base price at Rapid City was left unchanged. Cor­
respondence between representatives of Monolith Midwe~t indicates 
that the reason the base price at Rapid City was left unchanged was 
that the State mill had not fully conformed to its competitors' views 
of what constituted proper practices in the sale of cement. A letter 
between these representatives dated Janu~ry 22, 1930, states in part: 

Yesterday morning 1\:Ir. Morse of the Colorado Portland Cement Co. phoned 
and said that Mason City base was up 25¢, that be had l1eard of no changes. 
Immediately on receipt of thls Information I telephoned to Mr. Hartley and he 
told me that he had quotations out raising his mill base 25¢ at points where it 
applied in Wyoming, Nebraska, North and South Dakota, but that he was hav­
ing difficulty in the eastern part of his territory and he did not know whether 
or not he would stand by these quotations. It all depended on whether or not 
the other manufacturers were going to follow. I assured him that we would 
follow ln Wyoming but that we could not sx}eak for the rest of the industry, 
although I would take the matter up with the Colorado Portland Cement Co. 
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This I did and Mr. Morse assured me that he would raise his prices in Wyoming 
25¢, wherever the Rapid City base governed. 

I telephoned this information to Mr. Hartley and he said that he would let 
his quotations stand but he wanted the Colorado Portland Cement Co., to com­
mit themselves to him and asked me to have 1\lr. Warner telephone him. This 
I did and late in the afternoon Mr. l\Iorse calleu me anu said that 'be had been 
talking to Chicago and had learned from them (I suppose he meant Universal) 
that Rapid City had quotations out on the new figure but that they n<rcepted 
business at the old' price for shipment during April. l\Iorse said that in view 
of this he was reluctant to change his quotations until he was smc thnt Rapid 
City would stay in line. This morning Mr. Warner telephoned nw anu saiO. 
that he was leaving tonight for Chicago to aw;nd a meeting and emleavor to 
E:traigl~ten up the situation (Com. Ex. 1202-G). . 

A second letter between the same parties dated January 30, 1930, 
states in part: 

This morning 1\Ir. Warner, of Colomdo Portland Cement Co., advised me bY 
phone that the gas belt mills bad increased their base 20¢ per barreL This 
means a general increase in prices In practically all of our shipping territory. 
The basing point will move from lola to Kansas City. As yet there bas been 
no changes reported from either Sugar Ct·eek or Donner Springs so we are bas-
ing our new prices on $1.55 Kansas City. · 

'Varner had just returned from Chicago and he says that the powers in the 
East are inclined to let the Rapid City base stay where it is; in other words, 
they will not increase price where Rnpid City controls until they have some 
definite 'assurance from Rapid City that they will !tbide by it. Warner says 
that they put out quotations on a base. of $1.65, their mlll, and then were will­
Ing to accept business for delivery during April. As long as this condition Is in 
effect, it means there will be no change ln prices at any Wyoming points con­
trolled by Rapid City. Warner further said that the industry as a whole hesi­
tates to take this matter up with the South Dakota officials because their ex­
perience In the past bas been that the Governor of South Dakota broadcasts 
anything that is told to the officials of the cement plant and makes the state­
ment that the cement trusts are trying to control their mill (Com. Ex. 1202--K). 

(a) On December 5, 1927, Lone Star imposed an involuntary base 
at a nonbase mill at Spocari, Ala. In furnishing information to 
John M. Clark and Arthur R. Burns, two economists, ~mployed by the 
Institute, Lone Star explained this action by saying: 

Spocarl producer was found to be passing to buyers, secret rebates (repre· 
senting freight advantage) deducted from open quotation calculated on N. 
Birmingham base (Com. Ex. 975-5U). 

The following year Lone Star acquired this mill upon which it had 
imposed an involuntary base. 

'(d) The tabular statement in paragraph 3 setting forth total sales 
of cement by years shows the heavy toll the advancing depression 
began to take in the cement industry in 1930 in ·the form of reduced 
sales. This decline in .sales volume led some of the respondents to 
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seek attractive orders through departures from the multiple basing­
point delivered-price formula in the form of nonidentical lower prices 
in particular transactions. As these departures became more fre­
quent, numerous involuntary punitive bases were imposed upon price­
cutters. Lehigh placed an involunt:rry base upon the Painesville, 
Ohio, mill of Standard. A representative of Lehigh, in explanation 
of this, testified that Standard's prices appeared to vary from day to 
day and job to job. Alpha placed involuntary bases upon the Osborn, 
Ohio, mill of Southwestern and the Fultonham, Ohio, mill of Pitts­
burgh Plate Glass. A representative of Alpha, in testifying cbn­
cerning this, indicated that the action was the result of spotty com· 
petition. Lehigh placed involuntary bases upon the Louisville, Nebr., 
mill of Ash Grove and the Kosmosdale, Ky., mill of Kosmos. In­
voluntary bases '"ere also established at the Ada, Okla., mill of Okla­
homa; the Dewey, Okla., mill of Dewey; the Superior, Nebr., mill of ' 
Nebraska; the Cape Girardeau, Mo., mill of Marquette; and at other 
points. 

(e) The unsettled price conditions during this period and the im­
Position of numerous involuntary bases created considerable resent­
lnent on the part of some respondents against what was felt to be the 
arbitrary action of the larger units in the industry, and both conditions 

. contributed to the withdrawal of many members from the Institute 
nnd the Portland Cement Association. There was much activity 
among respondents in seeking to w-ork out the situation, restore price 

. E>tability, and secure the removal of the involnntary bases. Illustra­
tive of these activities a.re the following extracts from correspondence 
among various respondents. On April23, 1931, '\V. H. L. McCourtie, 
:President of Trinity, wrote Joseph S. Young, chairman of the com­
tnittee on public relations of the Portland Cement Association and 
tn·esident of Lehigh. After setting forth how thoroughly Trinity had 
cooperated with the association since 1916, Mr. McCourtie stated: 

• • • In view of' the fact, bowe,·er, that conditions indicate-at least as 
l see them from this distance-that a dissolution or a disintPgratlon of the Asso­
ciation ls now Imminent, I cau see no very good reason for its acquiring or our 
giving any information which Is intended to be used for the benPfit of the In­
dustry ns a whole. 

If one of the larger units In the industry-such as the one with which you are 
ldentifietl-can justify the broudcnstlng of quotations three or four hundi·ed miles 
further from its mill thun It ever heretofore has made either quotations or shlp-
01ents, and to which territory it does not expect to muke any shipments-the 
11Uotatlons being made simply for the purpose of compelling another manufac­
turer, lPgitimately and properly serving that territory, to sell his product at a 
OiUch lower price than be otherwise would-then I can see no very good reason 
for maintaining an Association, nor to further attempt any active cooperation 
\VI th sul'11 units. 
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Frankly, I cannot make myself' enjoy the Idea of' any other company giving 
away my money, not only without saying "by your leave," but without a com­
mercial grievance of any kind against us that would in any sense justify sucb 
action (Com. Ex. 1195-A, B). 

On April18, 1931, L. T. Sunderland, president of Ash Grove, wrote 
to Charles Boettcher, who controlled the respondents composing the 
"Ideal" group, referring to "this cement market debacle" and stating 
in part: 

I 

My present conviction is that the five or six interests which apparently ob· 
served the published market at the recent Oklahoma bidding, should get together 
as soon as possible and organize, for mutual protection and to map out a con· 
structive program. Until at least a few of us can present a solid front and 
have something constructive to offer, I feel any individual efforts to try to 

. placate our belligerent Eastern friends would be futile at this time and might, 
longer delay market recovery. 

On account of commitments I cannot readily change, I shall be away the 
greater part of' next week; but If It Is agreeable to you and your mind reacts 
favoral:)ly to the above suggestion I shall be very glad to try and arrange sucb 
a conference at Kansas City at the earliest date after my return as may best 
suit your convenience (Com. Ex. 2245). 

On May 28, 1931, Charles Boettcher wrote Frank Powell, president 
of Southwestern, in part: 

I w~sh you would give me some Idea as to what success you people had at the 
New York 1\Ieetlng, and whether anything wm be done In the nea't· future. .A.s · 
you know, we have this $1.00 base at Ada and also at the Nebraska plant and 
I am extremely anxious to have this taken off If it can be done, so If you people 
I.Jave a meeting ln the near future, I would like to attend it, or help all I can· 
Ot course, I don't want to go to New York, but if the meeting Is In Chicago oL' · 
this side of Chicago, I will be glad to attend, If you want me to (Com. Ex. 2248)· 

On June 5, 1931, Charles Boettcher wrote to B. H. Rader, vice 
president of Lehigh, stating: 

As I wired you May 29, I went to Kansas City last Monday and returned hel'e 
Wednesday. We had a pleasant meeting in Kansas City; there were only a feW 
present and everything went off very nicely, but, at the same time, I can't see 
that we accomplished much. No doubt, you heard all about It from Mr. Norcross, 
as he represented the committee of twelve appointed to see the various people. 
We have agreed to join the Association; under certain conditions which. could 
easily be complied with. 

When I saw you in Chicago, you said you would do what you could to take 
off the base at our Ada plant. I am very anxious, Mr. Rader, to have that done 
and I believe, with your help, it could be done. Will you not kindly advise 
what you can do for me and when I may look for a change In conditions, that 
is, when we will have the privilege of putting our own base on our mill. T1JIS 
Is not asking a great deal, as your putting a base on our mill does not help you 
at all and it Injures us very much. Will you not please see what you can do tot 
ns, and I certainly will be glad to return the compliment (Com. Ex. 2249). 
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On August 13, 1931, L. T. Sunderland, president of Ash Grove, 
>vrote Charles Boettcher, president of the Ideal Cement Co.: 

.After leaving you today I tried to reach Hiram by phone but wa$ unsuccessful, 
nnd therefore sent him a personal note, copy herewith, so he could shape his 
Nans accordingly, · · 

I think It leaves the mutter In excellent shape since It will allow Hiram time 
to develop tbe phases of the situation which he was delegated to try and get 
straightened out as far as our districts are concerned. In the meantime none 
(Jf us will be paying additional dues which', we all agt·ee with you, none of us 
should pay unless, and until, the principle Is recognized that each company has· 
the exclusive right to determine Its pwn maximum selling (base) price at Its 
own rn!U (Com. Ex. 2257). · 

1 
-!t- copy of the note referred to in the above letter, addressed to 

lu·am. Norcross, reads in part : 

After you left I had an opportunity to further discuss the situation with 
llr. Boettcher, who authorized me to say his companies would join with others 
~'eDresented today In making application to join the P. C. A., effective January 1, 
Ul32, Without attaching to the application any conditions, but with the under­
Standing nevertheless (among ourselves only) that If matters mentioned are 
not In the wny of being straightened out before the annual meeting in November 

(
(When the amendments are to be submitted), the applications may be withdrawn 
Com. Ex. 2258). 

. (f) An examination of the details of the imposition of an invol­
Untary base is further illustrative of the practice. Marquette, with 
a lnill at La Salle, Ill., and a nonbase mill at Cape Girardeau, Mo., 
;here it had the benefit of water transportation, frequently departed 
/ 0ln formula pricing, and particularly in sales for delivery at loca­
(~ons where it would derive a high mill net. The president of the 
>O'Wham. Engineering Company, manager of several respondents, 

'wrote the president of one of these on May 6, 1929, .stating in part: 

"'~ SO¢ Cape Girardeau base, I understand, was very narrowly averted last 
n eek. This has been brought about by Marquette and I am not at all sure It will 

2~7t be the base price there befor.e the Summer is over • • • (Com. Ex. 
9-.B). 

th ln bids to the Indiana Highwa~ Commission on November 19, 1929, 
there were 15 bidders, all of whom except Marquette bid according to 
a 6 multiple basing-point delivered-price formula. .Marquette bid 
}'l c:ording to the formula at 58 destinations, but bid below formula 
o?ees at 32 destinations and was low bidder by a few cents at each 

26 these. It was partially out o£ line on othe~ bids, and on November 
C' 1930, Alpha put an involuntary base of $1.35 net on :Marquette's 

1 at>e Girarde01u mill, a reduction of 10¢ per barrel, and on December 
/~ t·e~uced this involuntary base by 10¢ per barrel, making a total 
e Uct10n of 20¢ per barrel. Alpha explained this action by stating 
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that Marquette had made "Special prices to paving contractors later 
met by Missouri Portland" (Com. Ex. 975-4L). The economic situa· 
tion was worsening as the depression advanced and departures from 
formula prices were becoming more frequent. On l\Iarch 13, 1931, 
the vice presiaent and manager of the Davenport mill of Dewey wrote 
F. E. Tyler, president of that concern, in part: 

Illinois is taking bids again on March 26, and I am wondering what will happen. 
It somebody could get Marquette in line to bid with the rest there would be 11 

chance to the awards being made. As long as Marquette continues to cut and 
take all the business, I doubt if the State will make awards, • • • (Coni. 
Ex. 2178). 

Dy the latter part of May 1931 the Cape Girardeau involuntary base 
price had been reduced to $1 per barrel net. On August 13, 1931, the 
president of Dewey wrote the manager of the Davenport mill of that 
company in part: · 

This will acknowledge your letter of August 12th advising the Marquette CoOl· 
puny are making deal!! of 10¢ off to practically all lineyard lumber companies. 

The above practice has of course been chronic with them during a long period 
of time • • • (Com. Ex. 2185). 

'Vhen price stability was being approached in some other areas 
in 1932 on the basis of advanced prices, Lone Star on June 3, 1932, 
reduced the involuntary base at Cape Girardeau to 75 cents per barrel 
net. The min~tes of a meeting of the board of directors of the Port· 
land Cement Association for July 12, 1932, show the following: 

I 
JosephS. Young reported that he had, with Mr. Rader, interviewed T. G. Dick· 

inson of the Marquette Cement Manufacturing Company, who agreed to take 
membership in the Association effective July 1. 

President Mehren reported that he had been ln communication by telephone 
with F. E. Tyler of ,the Dewey Portland Cement Company, II. L. Block of tbe 
Missouri Portland Cement Company, and C. B. Condon of the Hawkeye Portland 
Cement Company, who had agreed, provided the Marquette Manufacturing CoOl' 
puny resumed membership, i:o do the same thing. . 

F. L. Stone reported that the Universal Atlas Company would withdraw for 
the time being its letter of May 13 regarding the payment of dues on the pro· 
duction of their Buffington, Indiana, Hannibal, Missouri, and Independence, 
Kansas, plants. 

J. B. John advised that the Medusa Portland Cement Company would wlthdra\"9" 
its resignation in view of the action outlined above (Com. Ex. 3005-E). 

On July 16, 1932, the manager of the association t~legraphed 
Missouri: . 

Wecker of Marquette just telephoned that he was mailing membership appllcll· 
tion effectiv.e July one (Com. Ex. 3003). · • 

On the same date Marquette increased the base price at its CaRe 
Girardeau mill by 40 cents, making it $1.15 per barrel net, and thlS 
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~dvance was accepted within a few days by other companies operating 
1ll that area. In December 1932 Marquette made two advances of 10 

. cents per. barrel each, thus increasing its Cape Girardeau base to $1.35 
l'let, and these advances were accepted by other companies. Various 
-~rice advances were being made at other bases from time to time, and 
111 June 1933 Marquette advanced its Cape Girardeau base to $1.60 
:Per l;>arrel net. The general advances at various bases resulted in 
eliminating a number of the involuntary bases which had been imposed. • 
In March 1935 the Cape Girardeau base was advanced to $1.70 per 
barrel net, in February 1936 to $1.75 per barrel net, ana in March 
~937 Marquette increased tl1e Cape Girardeau base, to use the language 
In which the advance was described by Universal, "from $1.75 to $1.90 
?r some other figures sufficiently high to make this base price inactive 
1D figuring delivered prices as against other base prices now in effect" 
~Com. Ex. 3340). Thus, Marquette's Cape Gir!lrdeau mill returned to 
Its former status as a nonbase mill. 

(g) The opposition to the use of punitive bases which developed 
alllong some of the respondents as a result of the numerous instances in 
Which such bases were imposed in 1930, 1931, and 1932 found ex­
Pression in the tentative draft of a code to be proposed to NRA, as 
recommended to the trustees of the Institute by the Institute member­
ship in Districts 5, 7, and 8, an area in which many punitive bases had 
been imposed. The provision suggested was: 

Fair competition requires fair standards In the attitude of eaeh member of an 
industry toward his competitor, to the end that competition may be honest, open, 
and fair. The following practices are not in accord with this standard and will 
not be used: 

• • • • •• • • 
5. For a manufacturer to establish a maximum (base) price at the mill of a 

COilJpetitor constitutes an act of unfair competition (Com. Ex. 828--7F, 7G). 

'I'he Code as proposed to the National Recovery Administration by 
the Institute did not, however, contain any suggested prohibition 
against involuntary or punitive bases. 

(h) The necessity for retaining the compelling force, both actual 
an~ potential, of punitive bases in restoring and maintaining uniform 
Pr~ces determined according to the multiple basing-point delivered 
irlc~ formula was evidently recognized and accepted, for when the 

1
nshtute in December 1935 adopted the "Compendium of Established 
rade Methods and Marketing Policies," which listed many practices 

;s unfair, punitive bases were iwt among the practices so listed. In 
act, the president of Kosmos, one of the respondents which had been 
~bjt>cted t9 nn involuntary base, prepared n memorandum dated 

ecember 6, 1935, which he submitted toll. II. Hader, vice president 
1169637-H-liS 
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of Lehigh, the company which had imposed the involuntary base on 
J{osmos, suggesting the systematizing of the method of imposing 
involuntary bases. He wrote in part: 

Practically all manufacturers want an adequate price for their product. Some 
however, noting the great effect of volume upon costs and the great effect of a 
cent or two off the price ou sales, try to secure both a satisfactory price and an 
unusual volume by small secret price cuts. So long as these cuts remain reallY 

, secret (which is seldom) or so long as the great majority ~f competitors ignore 
them, such a policy is highly profitable to its followers. But it is very bad eco­
nomics for the. competitors not to meet the real prices: The great overproductive 
capacity of our industry is largely due to that policy in the past. At the same 
time it Is bad practice, leading. straight to chaos, for each manufacturer to take 
individual action purely on his own information or suspicions; there Is too mucb 
room in that for biased reports, personal dislikes, hasty assumptions and so forth. 

What is needed is that everyone in the industry shall know that if he reduces 
the going price, no matter by what subterfuge, the general open price will fall 
to his figure and that this principle will operate with the same certainty as tbe 
law of gravity. As a first step to assure such certainty ali available sources of 
information must be used: short of a complete audit of the books, which prob­
ably cannot be had, the consensus of opinion o! the competitors directly affected 
Is the best criterion of whether n price has actually, by any means whatever, been 
changed. As a second step there must be a determination on the part of the 
Individual companies, if there has been a deliberate and Intentional cut, to. :fol· 
low lt, regardless of an apparent temporary loss by so doing. Tilnt Is the price 
of stability and in the long run it is the cheapest way of getting stability at a 
fair level of prices. 

A plan to carry out the foregoing might be as follows: 
1. Continue reporting past transactions as under the Code and as permitted 

by the Supreme Court decree in the cement cases. 
2. Elect from time to time a Chairman and a Vice-Chairman for each State 

( pr subdivision of a State If found desirable) and bold regular meetings everY 
two weeks, the days being staggered as between adjoining States. Additional 
£•mergency meetings could be had on call or the regular meetings could be re­
duced if the need for them were less. All companies shipping into a State would 
be asked to send a representative to each meeting. 

3. The meeting would be a fact finding jury, each company pt·esent having 
one vote. Any accusation as to a lowered pl'ice would be written to the Chair· 
man with supporting facts, anonymously, far enough In advance to enable hilll 
to notify the company suspected so that the latter might have its representative 
present pt•epared to reply. The Chairman would read the accusation and as 
far as possible the Identity of the accuser would remain unknown in order to 
reduce personal feeling. After the reply and any discussion that might folio'\\" 
one representative for each company would vote anonymously as to whether 
the price had actually been changed and, if so, to what amount. In case a com· 
puny accused did not attend or answer the jury would have to decide without 
the aid of that side of the case. Without being bound to do so, which would be 
illegal, there would be a strong lnlluence upon each individual manufacturer to 
guide his course by the verdict of the jury (Com. Ex. 817-G, H). 
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Mr. Rader submitted this memorandum to JosephS. Young, presi­
dent of Lehigh, who commented on it in a letter to Mr. Rader dated 
January 6, 1936, jn part as follows: . 

The basic principle upon which the plan is predicated is that force is the only 
Practical stabilizer. What is meant by force, I presume, Is price. As you know. 
I have always been firmly of 'the opinion that it Is only through price control 
that stabilization can be accomplished and I agree wholeheartedly with the 
argument that the threat of general price reductions to meet lower competitive 
Prices In the field is the only method that has yet been discovered to insure price 
lnalntenance. 

• • • • • • 
To summarize, I question whether there is any difference in principle between 

Lehigh's conception of market stabilization and the basic theory of price maln­
tl"uance outlined in the plan.· However, before discussions of the plan proceed 
further I would like to suggest that its proponent submit an outline to his at· 
!orneys for a specific opinion • • • (Com. Ex. 817-I, J), 

' (i) In at least one case failure to conform fully to the pricing and 
1llarketing practices established by respondents had results of a per­
sonal nature to executives of the company concerned. Harold S. Cree 
became sales manager of Aetna about 1910 and O::>ear Lingeman was 
general manager of that company for many Jiears. During the time 
!hese individuals were its managing officials the company, out of earn­
lngs, was able to, and did, greatly improve its original plant and build 
a much larger plant at Bay City, Mich., which increased the productive 
capacity of the company to approximatel~v 1,200,000 barrels annually. 
Aetna's sales cost per barrel was unusually low, and at a time when the 
average rate of production in the industry was around 23 percent of 
capacity, Aetna operated at about 70 percent of capacity. The con­
trolling interest in Aetna was held by individuals residing in and near 
lloston, Mass. F. R. Johnson of Boston, president of the United Shoe 
:M:achinery Co. and an official in other companies, was also president 
of Aetna. l\fessrs. Cree and Lingeman httd followed a somewhat in­
div-idual course and did not in all instances co~form to the pricing and 
lllarketing practices used by their competitors. l\fore than once in­
~oluntary bases were imposed on Aetna because of such nonconfonn­
lty, and finally competitors began complaining frequently to F. R. 
Johnson, bringing to his attention instances of nonconformity. On 
October 3, 1933, Mr. Jolmson wrote Oscar Lingerrtan, with directions 
that the letter be read and initialed by Lingeman, Cree, and certain 
other employees and thereafter returned to him, saying in part: 

Referring to the conference which Harold Cree and I attended on Friday last, 
at which there were also present, Mr. Stone of the Universal .Atlas Cement Co., 
Atr. J. D. John of the Medusa Company, Mr. Rooney of the Huron Company, l'llr. 
Lucas of the Petoskey Company, a representative from the Marquette Company, 
and later we called on Mr. Emil Stroh of the Wabash Company, 
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It seems to me that the results of that conference should be a matter of record. 
1. We admit that we had made a blunder when we quoted on the Government 

-Muskegon and H&lland, Mich. jobs, March, 1933, and I promised that this will 
.not happen again. 

2. I did admit that while we quoted regularly on the Indiana letting In De· 
ocember, 1932, we did quote Irregularly and different from the others in March, 
:1933, by using the Wyandotte base. The result of that bidding has been rather 
•disastrous, as I see It. 

3. It was stated that the other ct>ment conct>rns could never find out definitelY 
just what we were doing, when they called us by telephone, and that our answers 
·were evasive. My answer to this was that we 1vill tell them at all times boW' 
.much a particular contract Is for; and we are perfectly willing to tell them, If 
~they Inquire, at what price we took the ordt>r. Moreover, I stated that if we 
were in doubt or not clear what was going on or we sensed any trouble in the 
:market, we would not hesitate to call up Mr. Rooney or Mr. Lucks, 1\It'. John 
ur 1\Ir. Jennings, or anyone else, and ask them about the situation, in order that 
we might know and not unintentionally tear down a situation. They stated that 
they would answer those questions promptly and freely, and we will do the same. 

4. As to the Milwaukee situation and Pipkorn, that was discussed and we 
agreed that we should not allow a jobber to buy a large amount of cement with 
an Idea that he could use it later on to burst open the market; If he did, then 
In future we should be careful as to how much cement we sold him, and try to 
control the situation. I appreciate that when a man buys merchandise and 
pays for It, It becomes his. own and we cannot very well tell him what he shall 
do, but we must try to prevent a condition of this kind again. 

5. 'Ve agreed that at any time, whenever we are going to enter a new territory, 
we would carefully survey and look over that territory, to find out what procedure 
should be followed, what the customs were in that particular territory, in order 
that we might not knowingly tear down any price structure. · 

So In summing it all up, I pledged my word and the word of the Aetna Cement 
Company that we would play the game one hundred percent-there would be no 
deviation from this in any way; we would be regular in quotations, fair In speech, 
in impressions and Innuendoes, which we would expect others to be. With that 
general understanding, all trouble caused by chiseling wlll be eliminated, and 
we shall go on in a harmonious way (Com. Ex. 2Q-A, B). · 

In October 19351\fr. Cr~e, in a memorandum to Mr. Lingeman con­
cerning criticisms lodged with Mr. Johnson by competitors, said in 
part: "This memo would suggest that we do everything that our com­
petitors say that we should do which we know is to their benefit 
rather than to ours and it makes us realize that they and not ourselves, 
are running our business, so naturally, to put over their dema~ds, they 
would hold out an increased price in cement. That is becoming smart 
business" (Com. Ex. 37-B). On December 13, 1935, Mr. Johnson 
wrote Mr. Lingeman, saying in part: 

I now refer you to our policies, as dated December 6, which wet·e read at tbe 
meeting the other day; and for your information I will say thet·e were present 
at that meeting the following men: 
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Mr. Ben Calvin and Mr. WilHam Storey, of the Consolidated Cement C<i .• 
Jackson, 1\Ilch.; • 

Mr. J. B. John and Mr. Harry Lucas of the Medusa and Petoskey Cement 
Companies; 

Mr. Burt Rooney of tbe Huron Cement Co. ; 
}.:fr. Frank Mooney, Sales Manager of the Wolverine Cement Company> 
Mr. Archie Conkrlte (who came in later), of the Univer~nl Atlas; 
Mr. Jennings of the 'Vabash (who likewise cnme in afterwards) • 
Mr. D. C. Colburn, Vice Pres. of the Marquette Co. ; 
Mr: William Russell and 1\Ir. Luck of the Peerless; 
Mr. F. R. Johnson, Mr. Oscar Lingeman, and Mr. Harold Cree, of the Aetna 

Company, 
You will remember that at that meeting all things were discussed clearly. 
I call your attention to the second page--first paragraph-as it was rend at 

that meeting. Now In the first paragraph, we speak about selllng to dealers. 
It Is clearly understood that we sell to a dealer at our regular price. What profit 
he makes Is a matter up to him, and we will not attempt to concern ourselves 
about that, but he must not .deliver that cement, except tnto his own locality; 
and he must confine him&>lt to the distt·icts in which he Is entitled to operate. 
It he cannot do that, or will not do that, then we must tell him definitely that 
we cannot' sell him. 

Now this Is a matter of much importance and I want you 1md your organiza­
tion to start at once to see these people, whether It is McCall or who; and: no 
better work can be done than to have Smullens, Sherry, Harold, and yourself 
if necessary, call on these people and explain the matter clearly to them, so that 
Dromlsed we will clo, and we will; and it Is up to yon, Oscar, to see that It is 
done; and then when it Is done, report to we, hut this should not be allowed 
to drag, and Harold can report to you, as that is his line of operation, and I 
know he will. 

The second thing to be taken up is this question of warehouse situation. 
"' . . 

After discussing warehouses under the control o£ a distributor 
named Smith with whom Aetna would continue, Mr. Johnson said: 

Other concerns who have had a distributor (as Mr. Smith) have not had good 
results-perhaps that is because they did not have a good man ;,.so please ask 
Mr. Smith to assist us in every way, so that we can build up higher prices in tbe 
market there, and in Michig:m generally, because we have given our word that 
we wm not tear down any price structure-we will build it up-and we don't 
care It we lose an order now and then; but we do want to sell every barrel of 
cement that we can, at the full price, and no advantages to be given to the 
PUrchaser in any way-trucking or anything else; not that I think he Is doing 
it, but I do want to have him be careful, and be careful with his men. 

You k~ow, we ln our organization have made mistakes when we should not, 
and shame on us. 

Therefore, those three places are taken care of. 

CLEVELAND 

See J. B. John about this. Have that 0. K.'d and as soon as 1t is arranged, 
write me, and ask Mr. John to write me. 
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PORT HURON 

See Mr. Russell and get that straightened out; and when It Is, and 1t Is 0. K. 
for both of you, write me and have Russell write me. 

As you sef!, I have started on this thing and I am going to go through with it. 

DETROIT IS 0. K. 
SAULT STE. MARIE 

Withdraw from there. 

GRAND HAYEN AND' TOLEDO 

See what you can do in both places that wlll be satisfactory. It may be wise 
to withdraw from both places. 

* * * * * * * 
I shall hope and expect that you will get right to work at this ImmediatelY· 

I believe It is the Intention of you and Harold to work in accordance with IllY 
plans as laid down; in fact, I might say that it is very decidedly essential for 
your future value to this organization to do so, and I don't believe you will diS· 
&ppoint me (Com. Ex. 45-A, B, C, D). 

In the spring of the following year a new dispute arose' between 
Wabash and Aetna 11nd a punitive base was again imposed at BaY 
City by Wabash in June 1936. Mr. Crapo of Huron wrote to Mr. 
Johnson on July 9, 1936: 

I told Lingemann, at the time of our talk, that I was scheduled to leave within 
a day or two for the 50th Reunion of my Yale College class. I thought at that 
time that it would be possible for me to come back via Boston. 

Before, I left, the Wabash bad dropped the base at Bay City. Such incom· 
plete knowledge as I have of this incld~nt, led me to believe ·that Cree had 
hlghjacked a Wabash contract In a manner slmllar to one taken away from the 
Wabash a year or two. ago, and that the result at this time was the same as be­
fore; I. e., the Wabash dropped the base. In the l)revlous in13tance, the big 
brothers in the Cement Industry Interested themselvt-s in the matter, and ac· 
compllshed a reconclllation which restored the base price. _ 

It was my belief that you would be so busy on this matter, that it was not a 
favorable time to go to Boston to discuss the general situation. 

It Is too bad that Cree made this move, especially after his previous expe1+ 
ence (Com. Ex. 909). 

A few days after this, !IIr. Johnson went to Detroit, discussed the 
situation with competitors, and then obtained the resignation of Mr. 
Lingeman and dischay;ged Mr. Cree. Mr. Ben Calvin, present as 11 

representative of Consolidated at the conference on December 6th, 
mentioned above, was then placed in charge of Aetna. :Mr. Calvin 
proceeded to conduct the affairs of Aetna in a more cooperative man· 
ner, frequently discussing policies and prices ·with competitors. In 11 

report to Mr. Johnson dated May 7, 1937, Mr. Calvin stated: 
"* • • we are now merchandising our cement according to the 
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ethics of the industry" and explained that this invohred the employ~ 
lnent of additional salesmen because he was "In the process of getting 
business on a new basis" (Com. Ex. 97 -A, B). 
' PAR. 11. (a) From time to time various develop~ents have occurred 
Which threatened to disrupt the operation of respondents' method of 
~aintaining uniform delivered prices by means of t1le multiple bas~ 
lng-point system and common freight rate factors. One such de­
telopment has been the desire of some dealers, contractors, and other 
PUrchasers to utilize motor trucks for the transportation of cement 
from respondents' mills or warehouses ·to destinations within a rea­
sonable distance, particul~rly where such transportation may be more 
economical than shipment by rail or where direct delivery to a job by 
truck is more convenient, as well as cheaper or at least not more ex~ 
pensive than rail shipment, or where purchases of less than a carload 
quantity are desirable. It is obvious that if a purchaser is allowed to 
take delivery· at the mill in trucks owned or controlled by him, the 
seller .loses control of the destination price. 

(b) The trucking of cement began about 1920. At first it was the 
general practice to sell cement f. o. b. trucks at the mill at the delivered 
pr~ce applicable to the buyer's destination, less the rail freight to ,that. 
~Olnt. Purchasers quickly realized various advantages from truck­
lng. Many· of the respondents also recognized the advantages of 
trucking to the purchaser, but also began to recognize the effects which 
it had upon the uniform delivered~price system and began to examine 
and consider the relative advantages and disadvantages of their in­
dividual positions· with respect to the trucking of cement in compari­
son with the positions of their competitors. Finally, around 11)29 
and 1930, the respondents through cooperation, understandings, and 
agreements among themselves and with other interested groups, be­
~an taking active steps to eliminate, discourage, and control the truck­
lug of cement. The primary reason for this activity by respondents 
\Vas the destructive effect of trucking upon the delivered-price sys­
t:m. There is test~mony by some of the respondents stating objec­
tlons which they had to trucking, such as added handling and loading 
expense, difficulty of providing loading facilities, dangers arising 
from trucks moving around their plants, and similar reasons. How­
·?ver, numerous respondents stated their reasons for making changes 
ln their trucking policies prior to the issuance of the complaint herein. 
This was done in response to a questionnai1'e sent to Institute members 
by Professors Clark and Burns in the course of the study undertaken 
by them for the Institute in 103! and continued in 1935, 193G, and 1937 • 
.Among the reasons given for eliminating, penalizing, or restricting 
trucking were the following. Lehigh said in part: 

I 
' I 
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The manufacturer, striving to figure his prices on Indeterminate and fluctuating 
trucking rates and to meet the equally fluctuating and Indeterminate rates frolll 
his competitors' plant, quickly found himself engaged In blind, reckless and de­
structive competition (Com. Ex. 969-14M). 

Alpha reported in part: 

We could not control the deliveries and the many trucki~g prices disrupted 
our entire marketing and price structure (Com. Ex. 008-SI). 

Lone Star reported in part: 
Unsatisfactory marketing conditions due to lndlscrimlnatory trucking • • • 

To protect our rail markets In the trucking zone from possible arbitrary rail 
price established by distant competing mills to meet this. truck competitiOn 
(Com. Ex. 969-3V). 

Trinity reported in part: 
Because of uncertainty of price at destination when delivery was made to 

buyer's trucks at mill, whereas carload prices at destination were determinable . 
(Com. Ex. 967-17G). 

Universal reported in part: 

• • • therefore we had no control of the delivered price at destination and 
could not prevent the disruption of marketing practices at destination (Colll· 

. Ex. f68-4II) . 

Lawrence reported in part : 
Our business has been built on a delivered price basis and when we were selling 

to buyer's trucks at the mill our whole price structure within a trucking radiUS 
of the mlll was jeopardized (Com. Ex. 969-6P). 

Many other respondents gave similar reasons, and there is other 
evidence of a substantial character that the effect of trucking on 
prices and. distribution was the motivating cause of respondents' 
action with respect to trucking cement. 

(c) One of the earliest restrictive steps taken, as shown by the 
record, was the addition of a 15-cent per banel charge to the mill 
base price for delivery to trucks at the mill. On July 25, 1929, the sales 
manager of Penn-Dixie wrote to the then president of that company, 
Blaine S. Smith: 

A plan Is being developed to Improve the trucking situation, particularly In 
the Lehigh Valley. 

I understand this morning that the plan as now contemplated puts In a mini· 
mum, price F. 0. B. destinations of $2.44 cloth, and a price F. 0. B. trucks at all 
mills in the Lehigh Valley and New Jersey districts of $2.40 cloth. 

I will have additional Information for you on this subject next Tuesday (Colll· 
Ex. 2853). 

By September and October of the same year the Lehigh Valley and 
New Jersey mills had in effect a 15 cents per barrel differential against 
delivery to trucks at the mill. This penalty of 15 cents per barrel for 
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delivery to trucks at the mill did not spread immediately to the Mid­
West, principally because Universal did not install the charge at its 
Buffington mill. On November 19, 1929, an official of Southwestern 
telegraphed from Chicago to anotheF official of that company, stating 
in part: 

VERY QUIET 1\IEETING LIGHT ATTENDANCE ESTABLISHING TRUCK­
ING BASIS OUTLINED KLUGSTON LETTER DOES NOT HAVE SUPPORT 
IMPORTANT MILLS BUFFINGTON REFUSES ADD FIFTEEN CENTS TO 
MILL PRICE FOR TRUCK DELIVERY USELESS ATIEMPT CHANGE TO 
NEW BASIS UNDER TIIESE CONDITIONS (Com: Ex. 127Q-A). 

Subsequently, however, Universal did impose th~ 15 cents premium 
on truck delivery at its Buffington mill. 

(d) Various plans were used by respondents in different localities 
. to discourage or control trucking. Some of these are indicated in a 
letter of June 16, 1933, from an official of Lone Star to the sales man­
ager of Aetna: 

Our company has perhaps the greatest number of plants located close to large 
consuming centers, and our company is probably better equipped for truck 
deliveries than any other company in the industry. Yet we have found It abso­
lutely Impossible to evolve any plan, and we have tried many, which will permit 

. the use of trucks as a raedium of transportation in their present uncontrolled state 
Without seriously a1fecting our price structure or our earning capacity. 

The so-called "Oswego plan" or "Cleveland plan,~· while not perfect, at least 
Olrers a minimum of difficulty as compared with the other plans which have been 
tried in the past. At Cleveland, for instance, trucking Is limited to one county and 
the price delivered by truck is 5 cents higher than the price f. o. b. cars. Within 
the limited area of Cuyahoga County, into which trucking is limited from Cleve­
land, and Lucas County, where trucking Is limited from Toledo, the 5 cents sur· 
charge closely approximates the actual cost of rnoYing cement from the nearest 
ran siding to any destination within the county. The same is true, to a lesser 
e:x:tent, however, around Oswego, yet at Oswego the condition is not so aggrlt­
\'ated as to prevent the carload shipper from closely approximating the competi­
tion o«ered by those operating on a trucking basis and makes it possible, to some 
e:x:tent, for the carload shipper to compete without destroying the natural ad­
\'antage which the local m!ll or silo should enjoy. 

As we have previously stated, this plan is not by any means perfect. There ls 
<>nly one way In our opinion to solve the problem and that Is to eliminate trucking 
entirely until such time as the truck Is subject to regulation as a common carrier 
(Com. Ex. 422-E). 

I 

(e) Organized dealers began to oppose trucking because of fear of 
losing business through direct sales by manufacturers and because 
of keener competition which resulted among dealers if one dealer was 
able to deliver cement at a lower price through trucking, and other 
dealers could not or did not want to truck cement, or for other reasons 
desired to preserve the conditions existing under rail delivery. While 
the trucking problem was acute in 1931, ,V. W. Campbell, presi?ent 
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of the National Builders Supply Association, promoted a conference 
of interested parties which was held in New York City on July 22, 
193"1, and was attended by D. H. McFarland, then president of the 
I~stitute, and officials of various railway companies and railway asso· 
ciations. The purpose of the meeting was to discuss means of· elirn· 
inating or controlling the trucking of cement. In a letter to·Mr. Me· 
Farland dated July 18, 1931, Mr. Campbell included a postscript: 

At this meeting I shall make a brief Introductory remark, stating the purpose 
of and reason for co.ll1ng the conference, then call on Holway to go more into 
detail. Afterward I shall call on you to give _the Mfrs. angle (Com. Ex. 1470)· , 

Mr. 1\IcFadand was called upon at the conference, as set out in the 
Campbell letter. At this conference it was arranged that railroad 
representatives would confer with cement manufacturers located on . 
their respective li:ries. This was done, and some of the results are in· 
dicated in the following extracts from letters. J. L. Eysmans, vice 
president of the Pennsylvania Railroad Co., on August 26, 1931, wrote 
R.N. Collyer, chairman, Traffic Executive Association-Eastern Ter· 
ritory: 

With the exception of the Green Bag Cement Company, Pittsburgh, Pa., with. 
which organization the P. & L- E. Is endeavoring to arrange conference, tile 
cement companies assigned to us, as per your memorandum of July 27th, have 
been Interviewed with the following results: 

UNIVERSAL ATf.-AS CEMENT COMPANY: 

President B. F. Affieck, of this concern, was interviewed at Chicago on the 
7th Instant and corroborated the statements made by Messrs. Campbell, HolwaY 
and McFarland at the New York conference on July 22nd as to the Injurious 
effect that trucking is having on the cement Industry. Mr. Aflleck' stated that 
if thet·e is any reasonable Indication that the other manufacturers are willing to 
discontinue the use of trucks or put on a 15¢ differential in those instances in 
which trucks are used, his comp'any is willing to cooperate. 

BESSEMER PORTLAND CEMENT COMPANY: 

Representatives of the P. & L. ID. and P. R. R. conferred with Mr. J. L. Dunkel, 
Sales Manager, and Mr. G. T. Peterson, Trame Manager of this company at 
Youngstown, 0., on the 13th instant, In the absence of Vice Presld€'nt Schmutz. 
These gentlemen expressed themselves as being heartily In accord with the posl· 
tion of the New York conference on the 22nd ultimo and stated that they have 
been actively Interested in the elimination of tru;:king in the Youngstown district. 

* * * "' "' "' * 
' They further stated that dealers will not object to this as there is great danger. 
under present conditions of their being eliminated altogether through deliverY 
by trucks direct from mills to consumers. 

• • • • • • •• 
HERCULES PORTLAND CEJIENT COJJPANY: 

Mr. 1\IacCarey, Traffic Manager of this company, was Interviewed at Pblla· 
delphia on July 23rd and stated that while they were compelled to buy four 
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trucks and trailers several years ago, that with the establishment of short baul 
rates in Trunk Line tenitory and also due to understanding with the other 
cement companies, they laid up their truck~ and trailers about a year ago and 
IIave not trucked one ton since nor do they propose to do so. He stated, however, 
that they had a few cases of outside trucking companies coming to their plant 
and purchasing a few bags of cement but it was only for odd lots and did not 
11mount in the aggregate to one carload per month. 

Mr. MaeCarey expressed' his hearty accord with the contemplated program 
llnd promised his sincerest cooperation (Com. Ex. 1149-A, B). 

On August 31, 1931, :Mr. Eysmaris again wrote Mr. Collyer con­
cerning a conference with officials of the Green Bag Cement Co. of 
Pennsylvania, including A. P. Meyer, and said in part: 

Mr. Meyer will make no commltme1it to discontinue the use of truck trans­
llortation, but indicated that If this Is done It will be the result of an understand­
ing Within· the cement Industry rather than through Intervention by the National 
Builulng Material Dealers Association or the rail~oads (Com. Ex. 1150). 

On ~eptember 11, 1931, C. J'. Brister,. vice president of the New 
York Central Lin.es, wrote Mr. Collyer: 

The Wyandotte Cement Company, \Vyandotte, Mich. : Huron Cement Com­
llany and Peerless Cement Company, Detroit, 1\lich., have been Interviewed with 
the following result. , 

'l'he Peerless Cement Company stated they endeavor to ship via rail at all 
times, but are confronted with competition created through trucking on the 
Dart of other cement companies. 

The Wyandotte and Huron companies. expressed their desire toward confin­
Ing their trucking operations to within a radius of twenty-five miles of their 
Dlants, but they likewise are affected by general trucking conditions. • • • 
(Com. Ex. 1152-A). · • 

On September 23, 1931, Mr. Brister again wrote Mr. Collyer, supple­
lnenting his previous letter: 

• • • Mr. H. F. Jennings, Secretary and General Manager of the Wabash 
:Portland Cement Company, who have a plant at Osborn, Ohio, was Interviewed, 
anu he stated he was heartily in favor of the use of railroads, Instead of motor 
trucks, for his shipments. ' 

Mr. W. J. Jennings, General Manager of the Southwestern Portland Cement 
Company, who also have a plant at Osborn, was lik:!wise interviewed, and he 
Stated they were endeavoring to discourage their dealers specifying truck service, 
and in order to bring this about, they are adding 15¢ per barrel on movements 
'\'la truck over their prices for shipments via rail (Com. Ex. 1153). 

Representatives of the Central Railroad Co. of New Jersey, the 
neading Co., and the Lehigh Valley Railroad, reporting to Mr. Coll­
~er under date of September 3, i931, stated: 

h The undersigned bad a conference with Colonel E. M. Young, President, Le­
Igh Portland Cement Company, at Allentown, Pa., ('n August 12th. We dis­

~~ssect the questiofl raised by the National Building Material Dealers Associa­
on at considerable length and Colonel Young, with reservations due to com-
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petltive conditions in the trade at certain points, assured us of his desire to 
cooperate with the railroads and the Building Material people (Com. Ex. 1146). 

On September 3, 1931, John Duffy, vice president of Lehigh Valley 
Railroad Co., wrote Mr. Collyer in part:. 

This is to advise that I have called upon 1\Ir. Blaine S. Smith, Pz·esldent of 
the Pennsylvania Dixie Portland Cement Company, and Messrs. C. L. Hogan, 
Executive Vice President, and H. C. ·Koch, Vice Pz·esldent in charge of SaleS 
<Jf the International Portland Cement Company (Lone Star). • • • 

Mr. Smith of the Pennsylvania Dixie Company manifested a sympathetic at· 
titude toward th·e Building Supply Dealers with respect to the position theY 
bave taken in this matter. On the other hand, he felt that the best way to 
ocontrol the situation was the making of an arbitrary charge on all cement 
loaded on tru~ks at the mills. As you are aware, there has been an agreement 
:among the cement companies to make a charge of 15¢ a barrel in this connection, 
but I am told that all the companies have not strictly adhered to the agreement . 

.Messrs. Hogan and Koch expressed an attitude similar to that of Mr. Smith 
:and asserted that they were not using trucks In the East, and at their mills out· 
.Side of Eastern territory they were loaded only when competitive conditions 
demanded (Com. Ex. 1145). 

On August 3, 1931, J. H. Day, vice president of the Nickel Plate 
Road, wrote Mr. Copyer in part: 

Have talked to Mr. George Cole, Traffic Mana-ger of the Medusa Portland Cement 
()o., Cleveland, and he has definitely stated to me that the Medusa Portland 
'·Cement Co. will be glad to discontinue trucking If the other cement companieS 
will agree to do likewise (Com. Ex. 1144). 

(f) On November 23, 1931, E. J. Holway, one of the participants 
in the conference of July 22, ;1.931; wrote J. L. Eysmans, vice president 
<Of the Pennsylvania Railroad, in part: 

A meeting of cement manufacturers was held at Chicago on November 17, 18, 
and 19. Realizing tqat the larger manufacture;rs would undoubtedly travel 
Sunday night, I arranged to be In Chicago on Monday, the 16th, and visited 11 

number of them, especially the larger ones, leaving the thot with them, how fal' 
the legitimate dealer would go along ·to correct the trucking evil. 

I understand that the Universal and Basic, of Pittsburgh, will close their 
plants to trucks on December 1, and I think the Ohio plants will have a meeting 
the latter part of this week, and I believe it wlll be the unanimous opinion of 
.all the Ohio manufacturers that they should follow the Plttsbuz·gh lead, so that 
l think all plants In Eastern Pennsylvania and all of Ohio, will be closed to 
trucking by not later than December 31, Hl31. • • • 

• • • • • • 
You can readily understand there Is no copy of this kept In my files and 1 

would kindly ask that you destroy It (Com. Ex. 1348-A, B). · 

On November 27, 1931, Universal announced: 
In accord with expressed desires of dealers in Pittsburgh District, eftectlve 

December 1, 1931 platforms at our mill, Universal, Pa., and at our Homestead 



THE CEMENT INSTITUTE ET AL. 197 

87 Findings 

l'ack!ng Plant w1ll be closed to all trucking except uncompleted contracts. made 
on a trucking bllsis pl'iot· to that date (Resp. Ex. 2519). 

On May 4, 1932, A. P. Meyer of Green Bag of Pennsylvania wrote tOo 
Eugene Morris, president of the Central Freight Association, in. 
Part: 

In November of last year we agreed to discontinue the trueking as of December 
1st, at Neville Island, this agreement to continue until July 1, 1932 with the under­
standing that certain things be corrected in the meantime. • • • (Com. Exs. 
22GO; 1043-B). 

On January 7, 1932, a conference was held in Philadelphia, Pa.,. 
attended by W. W. Campbell and E. J. Holway of the National Build­
ers Supply Association, D. H. McFarland, president of the Institute,. 
and representatives of a number of railroad companies, the minutes. 
of which read in part: 

It was stated that iu southern Ohio and western Pennsylmnia substantially 
un of the cement traffic had been returned to the rails, and that initial steps 
haa been taken having In view like results as to shipments from the lake front 
!l.jstrlct, centel'ing principally at Buffalo, Cleveland, Toledo, Detroit and Chicago. 
(Com. Ex. 1043-4T). 

On January 11, 1932, R. A.. Wiiliamson, assistant freight traffic­
tnanager of the Nickel Plate Railroad, wrote Eugene Morris, chair­
lnan of the Central Freight Association, in part: 

Cement producers in the entire State of Ohio, with the exception of the north­
ern Part of the State, have reached an agreement as far as concerns stabiliza­
ti?n of prices, the result of which means that the movement of Cement by truck 
\\'ill be discontinued. 

'I'he producers In the northern part of the State, which will Include Castalia 
~nd Toledo, 0., have not as yet reached an agreement but it Is hoped that they will 

0 so shortly (Com. Ex. 1043-4V). 

~ (g) The preparation and promulgation of the NRA. Code for the 
Cement Industry afforded respondents an opportunity to consolidate 
their position with respect to trucking. Section 18 of Article IX o.f 
the code declared it an unfair method of competition: 

1\:nowingly to shlp cement by any transportation agency which makes pay­
lbents or concessions by rebates or otherwise for the pul'pose or wlth the effect 
Of Inducing or influencing the sale or purchase of cement (Com. Ex. 5GO, p. 18) .. 

Respondents included the same provision in identical language-,. ex­
~,ept for the substitution of the words "industry products'' :for the word 
lieement," as section 10 o! article V of. the "Compendium of Estab­
.shed Terms and Marketing l\Iethods" Issued after the Schechter de'­

C!sion. On September 23, 1!>37, a representative of Universal re­
llorted to his superior that trucking was being done from cenwnt 
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plants in Houston, Tex., and commented, "I thought this wasn't in the 
rule book" (Com. Ex. 1941). And thereafter, on September 28, 1937, 
~mother representative o£ Universal was instructed to "dig into this 
and find out all you possibly can about it" (Com. Ex. 1940). 

(h) The effectiveness of the movement to control the trucking of 
cement is shown by the answers of 117 mills of respondents to the 
Clark and Burns questionnaire previously mentioned. The meaning 
of the answer by 1 mill is not clear, and of the remaining 116 mills 
reporting, the status' of trucking was approximately as follows: 85 
mills reported no trucking permitted under any circumstances; 8 re­
ported trucking permitted, but ·a penalty in the form of an addition 
to the price ·was imposed; 5 reported trucking permitted at full rail 
destination prices, but 2 of these were limited to trucks under the con­
trol of the mill; 1 reported trucking permitted on the basis of destina· 
tion price at the mill at times, and at other times the addition of a 25 
cent penalty to the base price; 4 reported trucking permitted, but lim­
ited to certain points; 6 reported trucking permitted at destination 
prices less freight; and only 7 appeared to have permitted trucking 
upon the basis of the applicable price at the location of the mill with­
out any restriction. Many of the answers made to the questionnaire, 
in addition to showing what change, if any, was made in trucking 
policy, indicated the date of such change. Of the 117 mills, 21 gave 
no date of change of policy and 5 indicated that trucking had never 
been permitted. Of the remaining 91 mills, approximately 56 
changed to the policies stated above in 1932; and of the others, about 
one half changed to such policies before 1932 and the remainder after 
1932. . 

PAR. 12. (a) As heretofore pointed out, respondents' m'ultiple bas· 
ing-point delivered-price system is directed toward the maintenn,nce 
of uniform prices for cement by all respondents at any given location. 
Under this system, ·until recently, purchasers of cement generally paid 
the freight charges thereon directly to the railroad. This often 
afforded an opportunity for purchasers to secure cement at a delivered 
cost lower than the delivered price quotation in effect at the point 
where the cement was to ~e used. This was done by making a purchase 
at the delivered price in effect at some destination where such price 
included, under respondents' pricing formula, a freight factor higher 
than the actual freight charges to the purchaser's true destination, 
and then causing the railroad to divert the shipment to the true desti· 
nation. Such diversions in transit did not change the amount received 
by th~ seller from the amount he would have received had the diver­
sion not been made (though not the same amount as he would have 
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received had the purchase been made on the basis of the delivered 
Price in effect at the buyer's true destination), but the purchaser, after 
Paying the actual freight to the railroad, received the cement at a de­
livered cost lower than he could have secured by purchasing at the 
delivered price in effect at his true destination. This interfered with 
respondents' desire to maintain uniform delivered prices at each 
destination, and they undertook, by means of understandings and 
agreements, to prevent purchasers making diversions in transit. 

(b} The "Code of Ethics" adopted by respondents when the Insti­
tute was organized contain~d a provision prohibiting diversions in 
the following language: 

For manufacturers to divert, or to permit purchasers or users of cement to 
dlvPrt, carload shipments of cement, made to one destination, to other destina­
tions In cases where the result of such diversion is to enable purchasers or users 
Of cement to secure cement less than the manufacturer's market price at the 
Point of final delivery, is discriminatory as between purchasers or users, and 
is therefore an unfair trnde practice (Com. Ex. 138--S). 

The Institute included a provision in the code which it proposed 
to NRA. similar to that which appertred in the "Code of Ethics" quoted 
above, and the NRA Code as approved contained a provision making 
it a violation of the Code: · 

To divert or permit purchasers or users of cement to divert shipments of 
cernent from one destination to another destination, the result of which will 
enable the· purchaser or user to secure 'cement at less than the member of the 
industry's published market price at the point of final destination (Com. Ex. 
557, p. 338). 

The "Compendium of Established Terms and Marketing Methods", 
approved by 1he trustees of the Institute after the expiration of the 
N'RA Code contained a similar provision declaring the following to be 
an unfair method of competition: 

Diverting or permitting the diversion -of shipments of Industry Products, the 
effect of which will be to enable a purchaser or user to secure Industry Products 
at variance with Member's published price-terms for point of final destination 
(Com. Ex. 561). 

The Compendium also recommended the use of a standard form of 
sales contract which provided that in the event a buyer diverted a ship­
lllent of cement he would pay the seller's price applicable at the place 
of final delivery. This provision reads: 

I! any of the cement shipped hereunder Is reconsigned or diverted by Buyer 
from the place of dellvery specified herein or used for any other purpose, Seller 
lnay cancel this contract and refuse to ship any more cement and Buyer agrees 
to Day Seller's market pt·ice at the place of final destination for such cement 
aR has been diverted by Buyer from the place of delivery specified herein or has 
Leen used by Bu~·er for any other purpose than the purpose above spt..'Cified; 
• • • (Com. Ex. 561, p. 21). 
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(c) Under respondents' pricing formula it was the practice to quote 
delivered prices which included freight charges. When a shipment 
was invoiced to a purchaser, the total amount was ordinarily shown 
on the invoice and the amount of the freight charge was also stated 
&eparately. The purchaser paid the freight charges to the carrier 
und remitted payment for the balance of the invoice to the seller. 
The Institute approved a recommendation for a change in this prac­
tice, as shown by· t}:le minutes of a meeting on December 13, 1929: 

1\Ir. Storey brought up the question of the application of Paragraph 14 of the 
Code of Ethics. .After discussion, on motion of 1\lr. Kind, seconded by 1\lr. Storey, 
It was recommended that in order to prevent divet·sions in violation of Pat·agraph 
14 of the Code of Ethics, It is desirable that no freight allowances be shown 
on manufacturers' invoices and that the following notation appear on all such 
invoices: "Freight allowance does not appear on invoice. Receipted freight biU 
showing payment of freight charges to destination shown on Bill of Lading will 
be accepted as part payment of the invoice" (Com. Ex. 136--X). 

On January 3, 1930, Luther G. McConnell, then manager of the 
Institute, telegraphed Hercules concerning this recommendation: 

CD:\IP.ANIES GENERALLY FOLLOWING RECOMMENDATION IN SOUTH­
EAST TERRITORY STOP NORTHEAST 'l'ERRITORY STILL UNDER Dl~ 
CUSSION (Com. Ex. 141--5). 

' In general, respondents were not successful in inducing purchasers 
to send the receipted freight bills with their remittances, and with a 
few excPptions respondPnts did not continue to rPquire receipted 
freight bills before allowing credit for freight payments made by 
purchasers. 

(d) Traffic representatives of a number of the corporate respond­
ents, in their association on the committee on transportati<;m of the 
Portland Cement Association and otherwise, worked upon the problem 
of inducing the railroads to accept bills of lading stamped with a pro­
ldbition against diversion without the shipper's consent. In testify­
ing about this, F. M. Coogan, president of Alpha, said in part: 

Q. Now, referring again to this matter of diversion in transit, would your 
traffic manager, Mr. Apgar, work with traffic managet·s of other cement com­
panies In Inducing the American Association of Railroads to accept the stamp on 
bllls of lading regarding diversion? 

A. Yes, sir; I think he did. 
Q. Do you draw some distinction between your company working with com­

petitors in some such way as that and understanding or agreement between theiU? 
A. I certainly think that we have a perfect right to act with our competitors 

on anything that wiii improve or bring about a better freight rate and freight 
f.ervlce situation at our mills. 

Q. Well, did the stamp restricting dl\·erslons come within the category you 
just named? 

.A. I think it does, yes. 
Q. In what way? 

I 
I 
I 

I 
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-A. Well, it puts a certain moml obligation 011 the railroads not to divert ship­
ments without the approval of the shipper, and inasmuch as we sell at delivered 
Ill·lce we feel that we have a perfect right to control the shipment until it reaches 
dl'stination (T. 24626). 

In March 1935 the traffic advisory committee of the Association of 
American Railroads recommended the acceptance of bills of lading 
stamped with a clause prohibiting diversion, and this privilege was 
~tv-ailed of by many of the respondents. In a letter to numerous com­
Petitors dated December 18, 1935, the traffic manager of Penn-Dixie 
stated: 

As infot·mation, the Traffic Executive' Committee of the Association of American 
llai!roads at their meeting on March 14, 1935, under Topic #24 approved the 
Uceeptance of bills of lading by the railroads bearing notation reading as follows: 

"This is the property of the shipper and no reconsignment or diversion Is to 
be rnade unless authorized by the consignor." 

This notation has been stamped on the bills of lading covering shipments 
ntoving in the east since the middle of last May and has worked out very satis­
factorily. Therefore, if you desire you can tender your bills of lading bearing 
the same notation. 

It would be well if you should desire to use this nutation to notify the ·rail­
rouas serving your mill of your intention so as to initiate a smooth working 
llrrangement (Com. Ex. 584-G). 

In writing the traffic manager of Lehigh in July 1936 concerning 
?~roval of the stamp on bills of lading prohibiting diversion, the 
re1ght traffic manager of the Pennsylvania Railroad said in part: 

d Under advice of Trunk Line Counsel, however, shoald a consignee request a 
!version, the carriers are obligated under their tariffs to ascertain who the 

t·e 1 , u owner Is and comply with his instructions (Com. Ex. 749-A). 

tl (_e) In July 1930 the Institute recommended to its members 'that 
le1r contracts of sale for cement include "A luss and damage clause 

llrotecting seller from liability after delivery to common carrier or 
~gainst any other loss occuring in transit m~ storage" (Com. Ex. 
~~P). The actual performance of respondents with respect to 

c 8Ims for loss or damage in transit was not entirely uniform. Some 
~espondents declined to assume any responsibility for such loss or 
amage; some respondents did assume such liability; and other re­

. 
8
llondents undertook to secure adjustments of freight overcharges 

~l' claims for loss or damage in transit for and in behalf of their cus­
tomers. Over a long term of years respondents have shipped cement 
ho Purchasers without prepaying the freight charges and purchasers 
ll av.e .Paid such charges directly to the carric:r. Respondents have, 

0~tll quite recently, opposed in organized fashion the prepayment 
th freight charges, except where shipment was made to a point where 

e carrier required that charges be prepaid or some unusual condi­
~69637-44--16 
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tion existed which made prepayment desirable or necessary. Begin· 
ning about January 1937, increasing numbers of respondents added 
to the provision in their terms of sale :for the payment o:f freight 
charges by the purchaser directly to the carrier an additional pro· 
vision that such payment be "for the account" o£ the seller. In prac· 
tice, there was no accounting between the carrier and the seller re· 
specting the payments received :from purchasers, and the procedure of 
the parties pursuant to this provision was not different :from what it 
previously had been. Some 2 years after the issuance o£ the com· 
plaint in this proceeding the corporate respondents generally be.gan 
prepaying the freight charges on all shipments o:f cement. 'Vhen ' 
freight is prepaid, there can be no diversion of shipments by the con· 
signee to .his advantage in price. 

PAR. 13. (a) For many years it has been customary for the corporate 
respondents to contract with dealers or contractors for the deliverY 
of a specified quantity of cement at a specified price over a stated pe· 
riod of time, and these contracts are ordinarily referred to as "spe· 
cific job contracts," although in practice they are merely an option 
granted to the purchaser. The contractor who undertakes a construe· 
tion job desires to be protected against price increases until the job 
for which he has contracted is completed, and if he has purchased . 
cement through a dealer, the dealer desirE:>s similar protection. ThiS 
.practice presents the possibility that the dealer and perhaps the con· 
tractor, may contract with one or more manufacturers for more ce· 
ment than is needed :for a specific job, and i£ the price o£ cement 
should advance in the meantime, the pmchaser may take the e:x:ces9 
amount of cement at the lower contract price and resell it or otherwise 
use it to his advantage or profit. 'Vhen this occurs, it affects the re· 
spondents' ability to control the delivered price of cement and tends to 
disrupt the market and break down the uniform delivered price estab· 
lished pursuant to the multiple basing-point formula. In order to 
prevent such interference with prices and marketing practices, re· 
spondents have engaged in the cooperative checking of such contracts 
and have taken collective action to eU'ect their cancellation. The arti· 
cles of association of the Institute provided for the collection and dis· 
semination of "Information concerning actually closed specific job 
contracts and other contracts for the future delivery of Portland Ce· 
ment" (Com. Ex:. 138-B). . 

(b) The interest of respondents in th~ cancellation o£ specific job 
contracts for excessive quantities o£ cement was lrtrgely limited to pe· 
riods immediately following an advance in price. It was at such tin:-es 
that respondents' interest was most actively expressed. This limita· 
tion upon the value of contract checking was recognized by the In· 
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~titute.· In a memorandum describing the activities of the Institute, 
lts general manager, George H. Reiter, wrote in part : 

The Institute's present method of filing and reporting contract information is 
Undoubtedly of less value than during a period of a rising market (Com. Ex:. 
li95-E). 

' (c) The effect of these contracts upon respondents' prices for cement 
Was not a new problem. The report of the committee on trade condi­
tions published in 1915 by the Association of American Portland Ce­
tnent Manufacturers, of which some of the respondents herein were 
tnernbers, in discussing this subject, stated in part: 

Urging dealers to place orders for extended delivery for specl.fl.c work, and 
I>ermitting such dealers, at their option, to tal<:e more or less cement on such 
orders than, actual quantity used in the work, bas been one of the most objec­
tionable devices and practices known, and has done more than· any other one 
thing to bring about demoralization (Com. Ex. 3193, pp. 8, 9). 

The Portland Cement Association, in which numerous respondents 
herein were active at the time, publi3hed in 1919 a compilation of 
reports of the trade practice committee "intended to eliminate unfair 
lllethods of competition," and for other purposes, stating in part: 

Great demoralization results from the ability of dealers to place orders with 
manufacturers for large amounts for deferred delivery upon the representation 
that the cement is for specific work which tht~ dealer has sold, all or part of 
Which has in reality not been sold by dealer for such work (Com. Ex. 3192, p. 9). 

(d) Very early in its history the Institute organized a method ot 
checking contracts entered into by its members for the sale of cement. 
Such contracts were reported to the Institute daily by its members, 
t~us enabling the Institute to determine whether there were duplica­
tlons; that is, whether cement for the same job had been contracted 
for with more than one member, and also afforded a basis for deter­
tnining by chec~ing in the field, if necessary, whether the amount con­
tracted for was in excess of the amount needed for the particular job. 
Members also reported on changes in outstanding contracts previously 
reported to the Institute, and a summary of the contract information 
Was sent by the Institute to all its members. In 1930 a number of the 
corporate respondents loaned the services of some of their salesmen 
as a field force to check specific jobs to determine whether the amount 
of cement contracted for was excessive, and the Institute also had 
field eng,ineers in its employment who did like work. 

(e) Having collected and furnished to its members information 
concerning excessive quantities of cement contracted for and duplica­
tions of contracts for specific jobs, the Institute did not then leave 
the matter to the independent judgment of individual members. Col­
lective action and the pressure of collective opinion were exerted to 
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bring about contract cancellations. The minutes of a meeting of 
the board of trustees of the Institute on 1\Iarch 14, 1930, contain the 
following: 

The principal subject discussed was t}1e matter of checking contracts and can~ 
ceiling any that weL·e found to be without proper supporting eYidence (Com. Ex. 
604-A). 

On April29, 1930, William J. Jennings, an official of Southwesternr 
wrote another official of the same company in part: 

I spent last Wednesday and Thursday in Chicago at a meeting of the Cement 
Institute. Each cement company representative took his contracts with him to 
Chicago, and it took us two days to go over all these different contracts and 
cancel the duplicates and come to an agreement along the- different ones on 
what they were willing to do (Com. Ex. 1270--K, L). 

In writing C. L. Hogan, vice president of Lone Star, on April 28r 
1930, concerning a meeting of the Institute, G. E. Pierson, also a vice 
president of the same company, stated: 

At our former meeting held two weel{S ago n report was made by the secretarY 
indicating that cancellations up to that time totalled approximately 500,000 
barrels. The report at the last meeting indicated subsequent to that time and . 
prior to the last meeting additional concellatlons totalling 1,050,000 barrels had 
been made. During the two-day conference in. Chicago it was estimated that 
cancellations approximating 500,000 barrels were made. There remains addi­
tional duplicated bookings to be eliminated and it looks on the face of It at thiS 
writing that when the slate is finally cleaned there wlll have been canceled 
somewhere in the neighborhood of 2,500,000 barrels. This, !_think, speaks well 
for the work of The Institute and indicates very definitely just how atrectlve 
this work can be made if It is properly supported by the membership (Com. EX· 
1018-A). 

(f) During the NRA Code period the standard form of specific 
job contract annexed to the Code approved in 1933 contained, among 
other provisions, the following: · 

Buyer represents that the aforesaid number of barrels of cement will be used !u 
the construction of the above-described work and agrees that no portion of ·such 
cement will be used for any other purpose without the written consent of Seller. 
It any of the cement shipped hereunder is • • • used for any other purpose, 
Seller may cancel this contract and refuse to ship any more cement and Buyer 
agrees to pay Seller's market price at the place of final destination for such 
cement as • • • bas been used by Buyer for any other purpose than the put'­
pose above specified: • • • (Com. Ex. 557, p. 349). 

The amended NRA Code for the Cement Industry 11s 11pprov.ed MaY 
11, 1935, contained a provision requiring the filing with the Code 
Authority of all contracts or orders for the sale of cement, including 
quantity and price terms, and, further, "Upon receipt of such filed 
orders or contracts the agent of the Code Authority shall send digests 
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thereof to all interested Members of the Industry" (Com. Ex. 560, p. 
15). After the Code period, contract provisions similar to those quoted 
above were incorporated in the specific sales contract form recom­
lllended in the ''Compendium of Established Terms and Marketing 
Methods." Collective action to bring about cancellation of excessive 
or duplicate contracts was also continued after the Schechter decision. 
On July 22, 1935, George H. Reiter, chairman of the trade practice 
committee of the Institute, wrote '\Vabash in part: 

The unshipped balance on this contract as of June 30 was 6,538% barrels and 
lllember owning this contract states that they are not shipping at this time and 
believe that Wabash cement is being furnished. 

We find no contt·act of your company covel'ing this project and inasmuch as 
there have been raises in price since. this contract was awarded we are investi­
gating this. matter and request that you advise us whether or not you have a 
contract covering a portion of these requirements and have failed to file it with 
this office as required by Section 7, Article VIII, of the Amended Code. 

Please make reply within five days of receipt of this letter (Com. Ex. 1014). 

On July 23, 1935, the Chicago Division of the Institute wrote the 
Louisville Cement Co. in part: 

We have had our engineer check contract Indicated below. 

• • • • • • • 
, The store and apartment building at 4900 Glenway, the address shown above, 
\\'as completed in 1929. A new building of the same type is being built at 4927 
Glenway but the contractor is Harry Ledermeier. Lee Knose, the contractor 
listed on your contrac~ is not connected with this job in any way. 

We, therefore, believe that no obligation exists under this contract for cement 
(Com. Ex. 1015-A). 

On August 22, 1935, Louisville Cement Co. wrote to one of its repre­
sentatives in part: 

I am enclosing a letter from Bass & Co. asking us to extend the expiration date 
on the 1,000 barrel contract for the w. B. Hudson job from Sept. 1st to December 
lst. I don't know just what to do about this. Representatives of other cement 
companies have been investlgath':lg the three contracts we have at Clarksville 
lind reporting to the Institute that these contracts are not legitimate and that 
they will requh·e a great deal less cement than the contracts ~all for. The Insti­
tute hns been questioning the validity of these contracts. We are on the spot 
Concerning them. , , 

We do not want to ruin our reputation for fair dealing In the industry, but 
on the other hand we want to be absolutely fair with Bas!! & Co. at Clarksville. 
\Ve want to supply on these contracts every barrel of cement that Is necessary 
to fill them, and if It Is necessary to extend the expiration date on the W. B. 
liudson contract to December 1st ln order to do so, then we are perfectly wllllng 
to make this extension (Com. Ex. 1015-B). • 

On September 24, 1935, the Chicago Division of the Institute again 
took this matter up with the Louisvi.lle Cement Co., writing in part: 

We have had our engineer check contract Indicated below. 
• • • • • • • 
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It Is our Information that Bass & Company are furnishing this cement at tbe 
old price on the Post Office job at .Clarksville, so naturally they were able to 
undersell other dealers, as this was bought .at a lower price on these fictitious 
contracts. 

:May we have your understanding? (Com. Ex. 1015-C). 

(g) In order that the contract checking and cancellation carried 
out by it might appear to be the result of individual action, the Insti­
tute attempted to disassociate itself"as far as possible from any public 
connection with the results of this activity. When a member of the 
Institute, one of the corporate respondents herein, wrote the Insti­
tute suggesting that summaries of contracts and cancellations be sent 
directly to its salesmen to save respondent the necessity of copying 
information from these reports for the use of its salesmen, the Insti· 
tute on March 12, 1936, replied in part: 

I am afraid that It Is out of order to send copies of our Dally Report to saleS· 
men and th1s has never been done. The reason Is that we merely send to :mern· 
bers In this matter Information for their guidance, and It Is the usual practice 
.for member companies to forward a part of this infor:matlon to field :men without 
Identifying It as coming from the Cement Institute. . 

The purpose of this procedure Is to Indicate the fact that the company Itself 
Is responsible for the information furnished salesmen and also to avoid tbe 
implication that the Cement Institute has any authol'ity In the control of contract 
obligations (Com. Ex. 1932). ' 

PAR. 14. (a) Prices which app~ar to be uniform may be affected bY 
differences in the accompanying terms and conditions of sale. Stand· 
ardization of terms and conditions of sale is needed to effect complete 
and total price uniformity. Respondents' multiple basi"ng-point de­
livered-price system has been supplemented by uniformity of terms 
and conditions of sale brought about by collective action. The proc· 
ess of standardizing these terms and conditions through collective 
action did not begin with the Institute, although it carried forward, 
supported, and supplemented the unifor~nity previously created. 

(b) The record shows that collective action to establish and tnain· 
tain uniformity .of terms and conditions of sale was carried on by ce· 
ment manufacturers over a long period of years. At a meeting of 
the Association of America Portland Cement Manufacturers in Sep· 
tember 1905, at which representatives of a number of the corporate 
respondents herein were present, the following occurred: . 

Mr. HARDING (Bonneville). I should lil{e to know how many companies arc 
really living'up to the agreement with reference to discounts to be made on an~ 
after September 1st? We all signed the report ln good faith, but I understan 
that some companies are still making quotations covering 2 percent ot! 1~ ten 
days, good until the end of the year. 

After considerable discussion on fbls question the report of the Committee 
on Trade Conditions was read by the Secretary (Com. Ex. 323:i-Z3). 
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.At a meeting of the same association in December 1905, also attended 
by representatives of a number of the-corporate respondents herein, 
the president of the association called attention to a change made in 
the report of the Miller committee in order to eliminate therefrom 
~he references to price and said that all members who signed the orig­
lllal report had, with one exception, agreed to the change. As thus 
lllodified, the agreement read in part: 

.AGREE~fENT TO STANDARDIZE THE CUSTOMS AND 
USAGES IN THE CEMENT TRADE 

WHEREAS, ·we, the undersigned, Manufacturers of America Portland Cement, 
desire to standardize the customs and usages in the cement trade for the pur­
Pose of making all our business transactions more easy, simple, safe and 
economical ; 

Therefore, We agree as follows: 

• • • • • • • 
Concerning terms of payment: In all cases payment within thirty (30) days 

after date of shipment from the works to be insisted upon. A one (1) per cent 
discount for cash to be allowed for payment within ten (10) days from data 
Of Invoice. Invoices to be stamped "Positively no discount on this bill after 
'-----·" No discount to be allowed on freight and sacks under any con,.di! 
tiona. This change to take effect September 1, 190:). 

Concerning bags, the following recommendations are made: Bags positively 
to be paid for with the cement. Discount In no case to be allowed on bnlgS 
~r freight. Count and Inspection at mill always to govern. Freight on bags to 
e Prepaid by.customers (Com. Ex. 3235-Z<l, Z7). 

At the same meeting the association unanimously adopted the report 
0.f the bag committee and appointed a committee "to put that Resolu­
hon in shape for signature, and to present the same to the Association 
this afternoon." The report referred to reads: 

I respectfully report, on behalf of the Committee on Bags, that I have com­
tnunicated with all members of our association, and have received written re­
~li(ls, In which they express their opinion relative to the charge which should 

1 
e lllade for cotton sacks, and also the price of their repurchase, and find that a 

trge rnajorlty of the companies are In favor of uniform action. From this in­
tor:r:natton I respectfully report as follows: "That all cotton sacks be charged at 
he rate of 10 cents each, and be Included In the price of cement, and when the 
~Otton sacks, having the label of the respective manufacturers, are returned 

11 good condition, ft·elght prepaid, that each company repurchase the cotton 
sacks at 7% cents each" (Com. Ex. 3235-ZS, Z9). · 

'I'he minutes of n. meeting of the same association in March 1906, 
~ttended by representatives of a number of the corporate respondents 
letein, show: 

th 'rhe reat>on the Association did not act upon l\Ir. Gersten's motion (1. e., that 
. e Association agree to charge 15 cents per barrel for cen:ent in paper) was-
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some of the members were of the impression that if we should issue another 
agreement which would necessitate each member sending out a number of ctr· 
culars, it would cause much comment among the dealers about the so-called 
"Cement Trust'1 (Com. Ex. 3235-Zll). 

'l'he minutes of a meeting of the same association in September 1915, 
attended by representatives.of a number of the corporate respondents 
herein, contain the following: 

(The report of the Committee on Trade Conditions was here presented, rearl 
and-after discussion-the recommendations approved, bnt since the Conunit· 
tee were authorized to prepare a special booklet containing their r~port, tbe 
same Is not .Included as part of these minutes.) (Com. Ex. 3236-Z85.) 

In the introduction to the publication thus authorized it is stated: 

The maguitude and importance of the cement industry demand that the sale 
and distribution of the product be conducted upon firm and definitely tlxed prin­
ciples, and that doubt and uncertainty be eliminated. 

It appears that the Importance of this attitude is being more fully appreciated 
by the cement manufacturers, and that the membership Is desirous of a full and 
free discussion of the various subjects Involved In order that the consensus of 
opinion may be ascertained and established as custom, and so recognized bY ail 
cement manufacturers (Com. Ex. 3193, p. 1). 

Some of the recommendations made were, in substance: 
1. In making delivered prices the manufacturer only guarantee cost at deS· 

tinatlon and not be responsible for shortage or damage occurring In transit: 
and, further, that no sales or quotations be made subject to any specifications 
except those of the United States Government or the American SocietY tot 
Testing Materials. 

2. When cement Is tested and kept In sealed bins for the purchaser, a charge 
of not less than 3 cents per barrel be made. . 

3. The use of standard forms, a:s per the accompan;,rlng examples, for specifiC 
job contracts, contracts with dealers, and orders. . 

4. Sale of the packages provided for cement on the same terms as the cement 
Is sold, and that cloth sacks be repurchased from the original purchaser onlY 
when In serviceable condition or readily repairable. 

5. No rebates or concessions in any form to be made to any purchaser or 
his agent. . 

6. Trade quotations to be limited to one ear for Immediate acceptance and 
15-day shipment. 

7. Change of the cash discount from 2 to 5 cents per barrel. 
8. A statement of the conditions necessary for a purchaser to be considered 

as a dealer, constituting a definition of dealer. 
9. No sales to a dealer for shipment to any town other than his home town 

except at consumer price, excepting towns adjacent to his home town where 
there Is no dealer. 

10. In quoting contractors or consumers add not less than 5 cents per barrel 
to dealer price. 

11. No payment of commissions to dealers. 
12. Price changes to be effective upon announcement. 
13. No guarantees against decline in price (Com. Ex. 3193). 

.I 
I 
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(c) In 1919 the Portland Cement Association, largely composed 
of respondents herein, published a pamphlet containing various rec-
0llllnendations adopted by that association. The substance of some · 
of the recommendations was: 

1. No sale of cement subject to specifications other than those of the American 
Society for Testing Materials. · 

2. \Vhen cement is tested and kept In sealed bins for the purchaser, a charge 
or not less than 3 cents per barrel be made. 

3. The use of standard forms, as per the accompanying examples, for dealer 
contracts and orde.rs. 
· 4. Sale of the packages provided for cement on the same terms as the cement 
Is Sold and that cloth sucks be repurchased from the original purchaser only when 
In serviceable condition or readily repairable. 

5. Trade quotations to be limited to one car for Immediate acceptance and 
15-day shipment. 

6. That the 5 cents per barrel discount for payment In 10 days be continued. 
· · 7. A statement of the conditions necessary for a purchaser to be considered 
as a dealer, constituting a definition of dealer. 

8,. No sales to a dealer for shipment to any town other than his borne town 
. except at consumer price, excepting In towns adjacent to his borne town where 

there Is no dealer. 
9. Manufacturers have for some years made a differential in price between 

dealers and consumers, first of 5 cents and later 10 cents per burrel (though 
111 some sections of the country some manufacturers still use a 5-cent differential). 

10. No payment of commissions to dealers except where clear liability for such 
llayrnent exists. 

11. Price changes to be effective upon announcement. 
12. No guarantees against~decline In price. 
13. Only two classes of buyers to be recognized-dealers and consumers (~om. 

~X. 3192). 

(d) Having in preceding years created substantial uniformity in 
terms and conditions of sale, it was not necessary to 'go over the same 
route again in minute detail when the Institute was organized in 
1929. Affirmation in broad terms was sufficient, and this was given in 
~he Code of Ethics agreed to by members of the Institute. Included 
ln the provisions of this code wer~ prohibitions against: 

'1' 1. Selling cement except under specifications of the American Society for 
,.., esung Materials, American Standards Association, or the United States 
" 0Vernrnent. 
t 2. The payment or absorption by the manufacturer of costs for testing cement 
or a purchaser. 

3. The use of contracts in the sale of cement which do not contain definite 
Statements of price, quantity, terms of payments, time and place of delivery, 
110d all other Items necessary to form a complete contract. (The adoption of a 
Standard form of sales contract by the Industry was recommended.) 

4. Failure to require payment of the manufacturer's published charges for 
llllekages and the making of payment or allowances for unserviceable sacks 
returned or for sacks of anothet• manufacturer. 
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l'i. The granting of any form of rebate, refund, credit, or unearned discount, 
or special services or privileges to one customer not given to other~\\ (Com. Et· 
138-N-U). 

(c) The differential in price previously granted to dealers was wiped 
out in 1930 when the effects of the depression caused dealers to cut 
prices and pass on to purchasers a portion of the trade discount re· 
ceived by them. Lehigh reduced the differential to dealers to 5 cents 
per barrel, withheld payment until the end. of the year, and made pay· 
ment contingent upon the dealer's satisfactory conduct with respect 
to the discount. Other respondents :followed Lehigh's action, but 
there was some division among the respondents upon this matter. In 
a letter of December 12, 1930, Charles L. Hogan, vice president of 
Vme Star, said in part: 

The Lehigh Company and some of those who have joined with them have been 
making very strenuous efforts to bring all the members of the Industry to tbe 
Lehigh selling plan. They have been successful to n marked degree, for as 
stated In a previous letter, the only companies in the East who have not an· 
nounced that they were going to follow the plan are Whitehall and ourselveS· 
In the Middle West Wabash, Standard Portland Cement at Painesvllle, OblO, 
Marquette and our company are the exceptions, although Missouri Portland 11115 

also put In a modified plan which recognizes the 5¢ differential but allows deduc· 
tion when the Invoice is paid. They have not been so successful In the Kansas 
field for there all of the companies are following the old plan, with the exceptton 
of Atlas, Lehigh and Alpha (Com. Ex. 1131-J). 

Substantial dealer opposition to the "Lehigh" plan developed· 
Leaders of the cement industry met and discussed the situation thUS 
created and sought to work out a basis of settlement.' The final result 
was that no differential has been granted to dealers since 1931, and 
the manufacturer's price was maue the E:ame to dealers as to those 
consumers who are accepted by manufacturers as direct customers. 

(f) Each of the above provisions in the Code of Ethics had itS 
counterpart in the NRA Code for the Cement Industry, but such Code 
was by no means limited to those provisions. The cash discount of 
10 cents per barrel appeared in the Code, and the standard forms of 
contracts annexed to the Code included the package charge of 10 cents 
for cloth sacks' and a refund of 10 cents for each of the seller's bags 
returned in good condition. 

(g) The "Compendium of Established Terms and Marketing :Meth· 
ods" published by the Institute after the NRA Code period contained, 
among other recommendations; the substance of the provisions men­
tioned as appearing in the Code of Ethics and the NRA Cod~. 'The 
f>tandard :forms of contracts annexed to the Compendium provided fo~ 
a. package charge of 10 cents each for cloth sacks and :for the refun 
thereof to the sellers on sacks returned in good order. The chargeS 
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<Jf 15 cents-per barrel for packaging cement in paper bags ·and of 40 
cents per barrel for packaging in cloth bags have been continued un-
~hanged for more than 35 years. . 

PAR. 15. {a) With a view to maintaining a price level considered 
satisfactory, some of the respondents have been concerned for a long 
Period of years with means of harmonizing production· with ship­
ments of cement. These activities have included the inculcation of a 
Philosophy of maintaining a static condition in the production of 
cement to the extent of preserving the individual mannfa.cturer's pro­
Portion of the total business and acceptance of the theory of dividing 
av-ailable business among producers in accordance with some prede­
termined formula. Respondei1ts have, by agreement, carried on an 
~x:tensive program of cooperatively collecting and disseminating de­
tailed figures showing the production, shipment, and stocks on hand. 
'I'hese figures are arranged in various ways, not only including totals, 
hut -also revealing to each member of the Institute the individual fig­
Ures for each of the other members. Each member was thus informed 
of the exact position of each of his competitors. 

(b) The minutes of a meeting of the Association of American Port­
land Cement :Manufacturers in September 1903, &.ttended by repre­
sentatives of a number of the respondents herein, show that considera­
t~on was then being giyen to a situation resulting from an overproduc­
tion of cement and lower prices resulting therefrom. A committee 
\Vas appointed to consider a plan for overcoming these difficulties, the 
chairman of which suggested, that they should have figures-

• • • actual figures of the various mills • • • showing from month to 
tnonth, stocks on hand and the cement production and capacity of the various 
Ill ills, • • • (Com. Ex:. 3225-0). . 

The mi~utes of a meeting of the same association in 1\Iarch 1904, 
nlso attended by representatives of a number of the respondents herein, 
~~ow that arrangements were made for the collection, compilation, and 
Ulssemination of statistics for the industry. The minutes of a meeting 
of the same association in June 1910, attended by representatives of a 
number of respondents herein, show that by unanimous agreement the 
E>tatistical reports were broadened to include monthly reports of pro­
duction and shipments expressed in both actual figures and percent· 
ages. In the course of a discussion of stocks on hand, production, and 
other data nt a meeting of the same association in June 1911, also at· 
~ended by representatives of a number of the respondents herein, "\V. S. 
fallory said : 

Yes, sir-that is right, from 25 to 30%; but In the meantime if we continue 
lllanufueturlng at the present rate-and that is what we are doing now-It we 
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continue making cement for the balance of the year as we are making it no'\\', 
it means just one thing-trouble (Com. Ex. 3235-z-9). 

• • • • * * • 
Now, in regard to that, I have only this suggestion to make. • • • I 

cannot speak for all the companies. There is one, however, I can speak for, and 
that Is the Edison Company; * • * We have decided on an amount of stock 
and cllnker that we will accumulate, and the moment our shipments fall oft In 
volume, and we have that stock on hand, that moment the Edison CompanY 
shuts down. * • • I cannot help saying that It seems to me that everY 
company represented here could do the same thing. If they would do so, that 
would be a form of co-operation that would be very effective in remedying present 
conditions, and a plan of operations that would absolutely and e:ffectlvely solve 
our problem of over-production for the balance of the year, • * •. 

• • * • • • • 
Mr. KELLEY (VIrginia). Then, In your opinion, the crux of the whole matter 

Is this: the people who have thirty days' production on hand should shut do'I\"D 
for a time? 

Mr. MAU.ORY (Edison). Well, every one can do as they think best, but that 
is what we are going to do (Com. Ex. 3235-ZlOO, ZlOl, Z102). 

(c) In September 1933, '\V. S. Mallory was employed by the Insti· 
tute as its statistician. From 1926 to 1933 Mr. Mallory had furnished 
a statistical servic~ on a subscription basis to some 50 of the corporate 
respondents herein and for many years prior to 1926 he had been active 
in statistical work designed to aid in controlling the production of 
cement. His first connection with this work apparently began about 
1906 while he was an official of Edison. In 1932 Mr. Mallory began 
furnishing the figures for individual mills, including production and 
shipment figures, the mills being identified by key numbers known to 
all subscribers. The statistical service furnished by Mr.l\J:allory, both 
prior to and after the organization of the Institute, included figures 
purporting to show the productive capacity of each mill. These were 
said to have been estimated on the basis of the "three highest consecu· 
tive months' actual clinker production" of each mill (Com. Ex. 821-M) · 
The total of these figures, however, is less than the total compiled 
from the individual reports of producers as reported by the United 
.States Bureau of Mines. 

(d) In a teleg,ram sent from Chicago under date of November 19, 
1929, F. H. Powell, president of Southwestern, stated to a vice presi· 
dent of that company in part: 

VERY QUIET MEETING LIGHT ATTENDANCE * * • CONSENSUS 
GENERAL OPINION IF CURTAILMENT PRODUCTION COULD BE BROUGll't 
ABOUT OTHER GRIEVANCES WOULD SOON BE CLEARED UP * • • 
(Com. Ex. 1270-A). 

In writing to another official of Southwestern on January 10, 1929 
(1930i), concerning an Institute meeting he attended in Chicago, V{. 
J. Jennings stated in part: 
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'l'he meeting of this Cement Institute started In the morning and we were stlll 
at It along about 8 o'clock at night, and I want to say It was probably the most 
lnteMive meeting ever held by the.c!'!ment Industry . 

... * * • * • * 
~ow, Mr. Merrill, this formation of the Cement Institute is going to put a 

Clfferent aspect on the cement business in this territory. During the meeting, 
l:lr, 1\Iallory, who is statistician for the Cement Institute and who bas developed 
the amount of cement available for each plant throughout the U. S., was culled 
'llPOn to give the capacities of the different plants in the mid-west district. 
• • • He had us down at 1,500,000 barrels and he had Wabash down at 
llSO,ooo, and they called on each one of us to state If these amounts nam.dd 
'\\!ere anywhere near correct. I told them that we could manufacture a great 
deal more than this and that by the end of this year our capacity would be over 
!!,ooo,ooo. Harry Jennings stated that they also had a 2,000,000 barrel plant 
ilr Would have by the end of this year. But they would not allow him any ad­
~ance. I have a promise from Mr. Mallory that he will advance no one in this 
Clstrlct until he advises me- beforehand. ·This Mallory was .very wllllng to do 
as 1t was after I had been appointed to the Executive Board! 

It Is the Idea of the Cement Institute to get all the member companies to re­
duce their output to 70% of the capacities allowed them by Mallory, and of 
course the price would then automatically go back to what it originally was, 
&.nd sorp.e are talking of 40¢ over the present price. This operation on 70% 
capacity would continue until such time as the country was able to consume 
D!ore or stocks on hlmd are reduced to zero (Com. Ex. 1270-B-J). 

(e) According to Mr. Mallory's figures, the average percentage of 
:Production to capacity for 1930 for the several districts did not ex­

. ~eed 70 percent in any district, the closest approach being 69.9 percent 
111 eastern Missouri, Iowa, Minnesota, and South Dakota; the same in 
re:s:as and 69.8 percent in western Missouri, Nebraska, Kansas, Okla-

0tna, and Arkansas. The average percentages for other districts 
iaried considerably but were substantially below 70 percent (Com. 

:s:. 2805-A-D). It is not practicable to determine to what extent 
this resulted from cooperation among respondents or from the effects 
of general economic conditions in 1930 . 
. (f) The effect of keeping continually before manufacturers the in­

dlvidual production of e!lch, and its relation to the total, aided in 
~l'eating among many respondents a philosophy of sharing the avail­
a?Ie business and of not seeking too strenuously to increase their in­
dlvidual shares of the total. In his testimony D. F. Affleck, formerly 
President of Universal, said that he understood before 1930 and 1931 
the futility of attempting to increase his proportion of the total 
business by price reductions and that others learned that lesson in 
those years. He also said: 

Q. You think It Is futile for competitors to attempt to change their percentage 
or the total business that Is available to the whole gro::~p? 
l A. I don't think my opinion as to whether it was futile or not Is Important. 
t Just Is futile. 
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Q. Well, why? 
A. Because he can't get away with it. 
Q. In other words, you don't think it is possible for a concern that has ten 

percent of the business this year or last year to make it fifteen percent this year? 
A. Oh, I didn't mean to convey that idea. The fact of the matter is, our per­

centage of the total underwent quite a severe shrinkage. We didn't get our 
percentage In 1931 or 2 and others got more. 

Q. And others got more? 
A. So I should qualify that by saying it wasn't entirely futile. They could 

get by with a certain Increase in percentage for a certain time but they soon 
ran out (T. 34933, 34934). 

In a memorand~m prepared in 1931 or early 1932 by Diamond and 
circulated by it to competitors, it was stated: 

In the year 1930, according to Mr. Mallory's yard-stick, we shipped only 4500 
barrels in excess to our fair share of the business, which should be a clear indica­
tion that we have not abused our positibn (Com. Ex. 2662-ll). 

In a memorandum dated March 9, 1934, Albert Moyer, president of 
Vulcanite, stated in part: 
• • • our tonnage has, even from the start, been in aC<'ord with the ship­
ments of other plants in this district (Com. Ex. 426-P). 

In a memorandum sent by 1\fr. 1\fallory to Nazareth on April 5, 1934, 
it was stated in part: . 

First I want to try and show that the theory that it Is good business to iU· 
crease the volume of shipments of any company in excess of its quota share b~­
cutting the market price in order to reduce manufactming costs Is a very costlY 
fallacy not only for the company, but also for the entire industry, • • • 
(Com. Ex. 821-E). 

In writing to the same respondent on November 15, 1933, l\Ir. 
1\fallory had stated in part: 

You may be interested in the results of my last tabulation of the 1933 shiP· 
ments (January 1st to October 31st), figured out on the percentage share pla11-
I know there are one or more companies in each district who have Ignored thiS 
plan entirely and, in the following calculation, I have omitted their shipments 
in order to learn the results of the operations of the companies who are more 
Inclined to co-operate for the common good. 

To enable you to understand just what I mean by "out ot balance," I will 
explain It by using the figures of Districts 1 and 2 • • • the total shipments 
from the thirty-six: plants for the ten months of 1933 (Jan~ary-October) amount 
to 13,611,000 barrels and the "out of balance" shipments are 549,000 barrels or 
4% of the total shipments, which means that, if the 549,000 b!urels were J?roperlY 
redistributed, each of the thirty-six plants would have shipped Its percentage 
share of the total1933 shipments. 

The following gives the results in the districts mv ''"'ork covers: 
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-
Total Number 

plants In plants In • Out or 
this balance district calculation -

~a. Pa., N.J., Md., N.Y., and Me ______________ 38 36 4.0% 
''hio, Western Pa., and W. Va ______ ... ____________ 19 16 8. 1% 
,/is., Ill., Ind., and Ky _- _- _------------------- -· 11 10 12.2% 
Ra., Tenn., Ala., Ga., Fla., and La _______________ 19 16 7.4% 
\\t Mo., Ia., Minn., and S. Dak---------------~- 13 12 4.5% 
'I'· Mo., Nebr., Kans., Okla., and Ark ____________ 13 12 8. O% 
exas--------------------------·-------------- 8 8 13.2% 

121 110 -----·---
Average for 110 plants out of balance 6.9 percent (Com. Ex. 821-2J). 

(g) When the NRA Code was approved November'27, 1933, it con­
tained a provision under which the board of trustees of the Institute 
\Vas authorized to formulate a plan for the sharing of available busi­
ltess for presentation to the Code Authority for consideration by the 
Administrator. Earnest and continued efforts to formulate such a 
l!lan were made. The l\Iallory formula, based on productive capacity, 
nnd also the so-called "Storey" plan, based upon shipments, were con­
sidered. Substantially all members of the industry desired a pro­
ration plan, but there was difficulty in agreeing upon a basis for pro­
ration. Some respondents had been unable to establish a three-month 
Pl'oduction recot·d which they felt properly reflected their productive 
c:apacity; some objected to any plan which would allow those mills 
'"hich had failed to cooperate and had expanded their production at 
lhe expense of others to retain their gains; and some objected because 
they thought chain mills might be favored as against individual mills; 
Consideration was given to other method& of allocating business, but 
llo plan or method was ever approved by NRA. 

(h) A plan was suggested by the chairman of the committee on 
sharing available business (Joseph Brobston) for the allocation of 
11usiness by districts, dividing the total in each district between chain 
lttills as a group and individual mills as a group and allowing e~ch 

, ·· ~l'oup to decide upon further division among its individual members. 
l'he minutes of a meeting of the members of the Institute for Districts 
1 and 2 held on September 12, 1934, show: 

'I'he Chair recognized 1\Ir. Conn, who stated that the meeting was called be­
cause of a Resolution passed by the Board of Trustees to the effect that the final 
Storey Committee report be again submitted to the membership In Districts #1 
111ld #2 for such action as those membl'rs desire to take. 

'l'he Chair recognized by Mr. Coffin, who addressed the meeting relative to his 
llosition regarding a plan for sharing available business. After a discussion, 
~he ron call showed that the membership In Districts #1 and #2 was unanimous 
or some plan of Sharing of Available Business (Com. Ex. 637-L). 
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Thereupon Mr. Brobston presented his plan in detail and the 
minutes further show: 

After- considerable d~scu&sion the.C~air recognlzed,Mr. Coffin, who moved that 
the trustees of Districts #1 and #2, calling In such assistance as they may dee!ll 
advisable. attempt to formulate a plan of allocation of business In Districts #1 
&nd #2; seconded by Mr. Conn and unanimously carried (Com. Ex. 637-0). 

In writing C. F. Conn on September 27,1934, George F. Coffin stated 
in part: 

A canvass of all the members in Districts 1 and 2 seemed to indicate that In 
the past the business seemed naturally to fall In figures which showed that 62% 
of the going business In Districts 1 and 2 fell to the so-called "Chain Companies," 
and that naturally the remaining 38% fell to the Individual or smaller operating 
units. I think the statement was made that from whatever angle you lool,ed 
at the picture, the division remained practically the same (Com. Ex:. 577-2P)· 

The minutes of meetings of producers located in these districts do 
not show the adoption of any plan of allocation but do show that 
"much labor has already been expended" (Com. Ex. 637-T) upon the 
mbject. Figures for these Districts for the years 1936, 1937, and 1938 
prepared by Mr. Mallory and rearranged and translated into ter:rns 
of percentages, show the extent to which shipments conformed to the 
f\2 percent and 38 percent pattern and the relationship of shipments to 
clinker capacity. 

Districts 1 and e 
Percent of total shipments 

-
1936 1937 1938 

Total, chain mills ..... 63.42 63. 93 62. 58 
Total, individual mills. 36.58 36. 07 37. 42 
Lehigh ______________ 16. 15 16. 72 15. 58 
UniversaL ______ ----. 12. 31 13. 03 12. 75 Penn-Dixie ___________ 7. 77 7. 55 7. 82 
Alpha·-----------~·- 6. 78 5. 78 7. 31 Lone Star ____________ 6.46 6. 99 6. 16 
North American ______ 6. 49 6. 78 6. 25 
Lawrence._. __ ------- 5. 61 5. 21 4. 98 
~1edusa.-----·------- 1. 85 1. 86 1. 72 
Vulca.nite. _. __ -- __ .-. 2. 14 2. 35 2. 33 
Edison_~ ____________ 4. 53 3.98 3. 68 Coplay ______________ 

2. 82 2. 84 2. 96 
N azat eth. _. ______ • __ 3. 22 3. 14 3.40 
Hercules._. __ • __ ._.-. 3. 28 3. 09 2.95 
Giant .•. -----~------ 2. 37 2. 51 1. 86 
Allentown __________ •• 4. 69 4. 88 4. 47 
Keystone _____ • __ •• _. 4. 22 4. 08 4. 78 
Glens Falls ______ • ___ • 1. 83 2. 14 3. 26 
FederaL ______ • ______ 1. 63 1. 74 1. 66 
WhitehalL .. ___ • _____ 5. 85 5. 31 6. 06 

(Com. Ex. 3203-A; 3205-A.) 

--
Percent of shipments to capacitY 1 

1936 1937 

33. 28 37. 46 
37. 90 38. 82 

29. 74 42. 41 
31. 19 34. 30 
33.05 33. 36 
30. 43 26. 96 
42.02 47. 18 
39.41 42. 73 
35. 75 34. 51 
53.01 55.40 
22. 41 25. 61 
47.46 43. 34 
31. 03 32.43 
39.08 39. 61 
37. 79 37.05 

'28. 48 31. 33 
48. 70 52. 62 
49. 65 49. 88 
32.37 39. 24 
33.01 36. 63 
71. 95 67. 80 

--
1938 ---34.03 
37. 37 ---36.68 
31. 14 
32.06 
31. 64 
38.59 
36.54 
30. 51 
47.55 
23. 58 
37. 2 3 

4 31. 3 
39.86 
32. 75 
21. 5 
44.75 
54. 18 
55.43 
32.45 
71. 85 

1 Includes estimated capacity of National Portland Cement Company. Ship­
ments of this company oot available. 
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(i) The nature of the statistical data collected and disseminated to 
its members by the Institute is shown in a letter dated July 26, 1935, 
from Mr. Mallory to the manager of the Institute: 

(A.) Gives the percent of clinlwr production and cement shipments on the basis 
Of clinker capacity for each distl"ict for the preceding twelve months; also the 
nnH;»unt of clinker and cement produced, and the shipments, for the current year. 
'rhe purpose of this report Is to enable each compa11y to estimate the production 
and shipments of Its plant or plants and to know every month whether It is pro· 
(Jucing and shipping more or les~ than the average of all the plants of the district 

_in Which the plant is located. Issued monthly. 
(B) The purpose of the report marked "B" Is to show all stocks on the same 

basis by using clays' supply Instead of barrels in order to bring out clearly when 
the stork of any one district is becoming too large; to illustrate, on June 30th 
IIIitohigan had enough cement 011 hand. to supply the 1{)33 rate of demand until 
about January 15, 1936, without producing any in the meantime. Issued monthly. 

(C) Gives the avemge factory value per barrel of portland cement from 1920 
to lllarch 31st, 1935. This report is issued quarterly. 

(D) This series of reports gives for each company the amount of clinker and 
celllent produced, the amount of cement shipped, and the clinker and cement 
stock of the pt·evious month, together with the total production and shipment 
figures of the previous twelve months. A key sheet for Districts 1 and 2 Is at· 
taehed, as well as the forms used to obtain the informatioll. (Reports for the 
Itocky Mountain and Pacific Coast districts are not issued.) The purpose of 
this tabulation Is to enable each .company, to know not only what It Is producing 
llnd shipping, but also what each of its competitors Is doing. 

(E) Gives for each State in Districts 1-9 inclusive the dollar amount of build· 
lng contracts awarded during 1935 up to the current month, together with the 
111Uount awarded during the same period for eaeh of the past t,hree years. The 
I>urpose of these figures Is to indicate in which State or States there Is the. proba· 
bility of a change In demand. An estimate of the probable consumption (shlp­
lllents Into States) In each district over a peri,)d about six months hence also 
accompanies these figures in order to give the companies some Idea of what the 
future consumption may be (Com. Ex. 1025-A, D.) 

The thought expressed in (D) above was reiterated in a letter by 
:hir. Mallory to the manager of the Institute dated April 2, 1936, in 
,'\Vhich' he said: ' 

l have no knowledge as to the actual value the reports have to the companies. 
liowever, they are issued In the belief that they l1elp the companies by elirnlnat· 
lng their suspicions in connection with what their competitors are producing 
110d shipping since they get the facts, and the repot·ts also bring them Information 
about current conditions In the consti·uctlon indul"try (Com. Ex. 2Si9) . 

.A few members of the Institute finally objectE>cl to Fuch disclosure of 
the details of their business to competitors. On July 17, 1936, the 
llresident of Marquette "Tote the Institute in part: 

1 • * * However, we do object to the mnnner In which reports are presently 
~sued by the Institute. T.hey show the sltuntion with respect to pt·oduction, ship-

1569037-H--17 
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ments, and stocks of each individual plant in a given district, designating each 
plant by a key number. But, since the key Is known to us, and we presume to 
all other manufacturers as well, the result is to make known to each ~ember 
ot the Industry the exact position of each of its competitors. 

As in the case of the reporting of contract information, covered by the attached 
copy of letter, we maintain that such a detailed dissemination of lnfot·mation 
serves no useful purpose whatsoerer. "\Ve do not require that information con· 
cerning the business of our competitors and we see no reason why they are en· 
titled to such Information concerning our business. 

All that Is necessary or desired Is a simple statement once each month exuctlY 
similar to the statement produced by the Bureau of 1\Iines. This statement 
shows the production, shipments, and stocks by districts established by the 
Bureau many yeurs ago. The district figures cannot be broken down by anyone 
to show the Individual figures of a particular manufacturer. Preferably an effort 
should be made by the Institute to cause the Bureau of l\Iines to speed up ItS 
monthly compilations and dissemination of these figures. If this were accoJil· 
plished, there would be no need for duplicating the work through the Institute as 
Is now done (Com. Ex. 102::i-G). 

The president of Ash Grove, L. T. Sunderland, on August 22, 1936, 
wrote to Charles F. Conn, chairman of an Institute committee, sug· 
gesting the trustees should be advised concerning 

The known objections on the part of an uncertain number of the members of 
om· Industry to the form in which reports of production, stoeks, and 8hipments 
have be('n distributed. Frankly, I ·question whether we could secure government 
approval of our present method and forms which reveal to competitors such inti· 
mate details of their business operations. 

• • • • • • • 
It is well known that such statistics have been misused, 1and besides, have 

been a .source of constant Irritation ever since thPy were instituted, which I 
believe was under the NRA. Consideration of this matter is clearly contemplated 
by Section 2, Page 6 of the report, but I think the Trustees at the time of receiving 
the report should be Informed of the objections which ha\'e bl'en registered, both 
formally and inf01·mally, against the revelation of individual statistics (Com. £:S:· 
87o-6H). 

In testifying with respect to the above-mentioned letter, Mr. Sunder· 
land said in part: 1 

/ 

Q. You said that the revelation of such mattPrs to competitors tended to mn~;e 
11. mill who was not increasing Its business snspieions of th·e man who was iu­
crensing his business? 

A. I did (T. 13C6:i). 
• • • • • • • 

Q. lias there bPen nny specific harm result to your company from it? 
A. Well, that Is rather Intangible and I couldn't give ron nny srwcific case. 
Q. What i.~ your bdief in regard to It? 
A. Well, I lwlie\·e that when we han~ hePn fortunate enmtgh or enterprising 

enough to do a !urger amount of business than some of our compic•tltors, our 
jealous competitors thought we qught to do, doubtless It would result in activities 
of theirs that were hat•mful to us (T. 13669). 
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(j) Continuing as they did a prior cooperative activity of many 
Years' standing, the statistical services of the Institute in furnishing 
to each corporate member of the Institute intimate details of the busi­
ness of each of its competitors and the relationship thereof to the 
aggregate business, accompanied as they were by other activities set 
out herein, resulted in substantial rest:caint upon the price, productionr 
and sales policies of the corporate respondents and tended to substitute 
collective opinion for individnal judgment. 

PAR. 16. (a) Another aspect of the cooperation among respondents 
to prevent increases of production of cement which might interfere 
With price stability appears in their organized opposition to the entry 
of new production and new. competitors into the cement industry. 

(b) The proposed code submitted to NRA by the Institute provided 
that prior to the establishment of a new plant, an increase in capacity 
of an existing plant, or the moving of a plant to another location, the 
~nstitute might, if it believed the facts warranted such action, peti­
b<?n the President to prohibit the contemplated action. The NRA 
~ode for the Cement Industry, as approved, contained such a provi­
!Hon. At a meeting of the trustees of the Institute on December 7, 
1933, it was moved that: 

• * * It is the position of this Board that there should not be any increase 
ot Droductive capacity in any area; seconded by Mr. Affie<>k and unanimously 
carried (Com. Ex. 616-D). 

At·a meeting of the trustees of the Institute on May 10, 1934, th~ 
tninutes show: 

the chair also read a report from 1\Ir. John Treanor, Trustee District #11, in 
\\·hich It was recommended that the Southwestern Company be permitted to re­
locate 50% of its Victorville plant nt 'forrance all!l that the members of the 
Institute in SouthPrn Califol'llia accept the statement made by the Southwestern 
l>ortland Cement Company that this relocation will not, in any way, Increase the 
llroductlve capacity of the District. After discussion, the Chair recognized Mr. 
ll.ader, who moved that the Southwestern Portland Cement Company be granted 
this permission In accordance with the statements made In their letter; seconded 
br Mr. Sunderland; unanimously carried (Com. Ex. 020-C, D). 

(c) In a circular letter to Institute membets dated December 14, 
1935, George H. Reiter, general manager of the Institute, advised 
that: 

• * • Colonel John B. Reynolds of the Cement Information Bureau of this 
organization appeared before the Resolutions Committee for the purpose of pre­
lllenung and discussing a resolution which he bad bPen requested by offleiuls of 
~he National Assoclatio~ of Manufacturers to draft In regard to the policy of 
he Reconstruction Finance Corporation In extending loans to units of imlustries 

ll.lready in a state of excess capacity of production (Com. Ex. 674). 
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The resolutions committee recommended the insertion of a resolu· 
tion in opposition to "this harmful practice" in the report of the corn· 
mittee on relations of government to industry. Mr. Reiter then sng· 
gested that members of the Institute who were members of State and 
local associations "can do much by urging these organizations to take 
similar action and by bringing the matter to th,e attention of their 
senators and representatives in "\Vashington." 

(d) At least a portion of the mechanics of the opposition to neW 
capacity appears in the activities shown by the record with respect 
to the completion of a cement plant at Forem:m, Ark. On JanuarY 
11, 1934, a 'vice president of Arkansas wrote Charles Boettcher, presi· 
dent of the Ideal Cement Co., which controls Arkansas, and stated in 
part: · 

\Ve have heard several rumors here to the effect that the cement plant at 
Foreman, Arkansas, is trying to resume building operations and operate under 
the Code Authority. 

* * * * ...... "' 
With the curtailment of production of other going concerns, it would be .a 

catastrophe if any additional tonnage wet·e put on the market at this time (CoJJI· 
Ex. 415-28). 

Mr." Boettcher on January 13, 1934, wrote B. H. Rader, chairman of 
the Code Authority, enclosing a copy of the letter received from Ar· 
kansas and stating in part: 

1\.ly understanding is that the NRA does not encourage building or finishing 
:any old plants. Will you kindly let me know something about this, whether 
the completion of the Foreman Plant can be stopped, ~r not (Com. Ex. 415-27) · 

On March 10, 1934, :Mr. Rader wrote JosephS. Young, president of 
Lehigh: · 

I enclose herewith letter from the Reconstruction Finance Corporation, iD 
rpgard to a loan they are requested to make to complete a Cement Plant in south· 
western Arkansas. Also attached ls all the data the Portland Cement Associatioll 
has available. I am sending this to you as Chairman of the Committee on Build· 
lng New Cement Plants. 

I am· also enclosing a few letterheads of the Code Authority, and If you call 
add some data to this, I wish you would write a letter. You can sign my naJUe to 
it and forward lt. I thought also it mlght be advisable to have someone call oil 
the Reconstruction Finance Corp., 33 Liberty Street, New York City. 

If you agree with me on this metho<l of handling lt, wish you would do so 
'nnd send copies back to me for our files. You w!ll notice he asks for two copieS 
of the data (Com. Ex. 415-22). 

On May 24, 1935, Mr. Boettcher wrote Blaine S. Smith, presidell~ 
of Penn-Dixie, who was active in Institute affairs, and stated in part: 

At a court hearing connected with the for'eclosnre sale of the cement pJallt 
equipment at Foreman, Arkansas, the other day, I am Informed there "'119 
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testimony offered to the effect that the management of the defunct Company 
11~tlcipated that you would join with them and complete bllilding of the Plant. 

I trust that this statement he made was without foundation, Mr. Smith, as I 
feer that two Plants located as close togethe~ as would be ours at Okay and 
~ours at Foreman would be unable to earn returns on the investment. In fact, 
~t has been my Intention to bid on this equipment and if possible, purchase it 
10 Order to remove it as a menace to the market in Arkansas. As you know, 
there are so many Plants which sell into the State of At·kansas that there is very 
little business for any one of thenl, and placing this promotion at Foreman into 
Production would make conditions much worse than they are at pt·esent, with 
Probable resulting price demoralization (Com. Ex. 5QO-H). 

Mr. Smith replied to this letter on June 8, 1935, in part: 

We naturally are interested in seeing no increase In cement productive capacity 
In the country. There is too much already. But, if this plant is going to be 
completed anyway, and of course that Is their intentiJn, we thought we might 
be interested in it. 

The result of our Investigation was not favorable and I doubt if we could 
~ecome interested. I understand the sale which wa~~ scheduled was postponed 
0 a later date (Com. Ex. 5QO-G) • 

On September 30, 1935, Coy Burnett, an official of Monolith, tele­
graphed F.l\f. Coogan, president of Alpha, who w'as active in Institute 
afl'airs, as follows: 

I.EARN THAT R. F. 0. AUTHORIZED THREE HUNDRED THOUSAND 
;OAN TO AMERICAN PORTLAND CEMENT AT FOREMAN ARKANSAS FOR 
G I.ANT COMPLETION STOP BELIEVE THlS MATTER MERITS INTELLI­

ENT OPPOSITION (Com. Ex. 942-D). 

Mr. Coogan replied by telegram on October 1, 1935, as follows: 

'l'ELEGRAM RECEIVED CEMENT INSTITUTE WIRING PROTEST 
~GAINST LOAN TO FOREMAN ARKANSAS PLANT COPY OF WHICH WILL 
C E SENT YOU TillS WILL BE FOLLOWED UP VIGOROUSLY BY PERSONAL 

ON'l'ACTS (Com. Ex. 942-C). 

l 0? October 1, 1935, G. F. Coffin, in his capacity as president of the 

0
nstitute, telegraphed the Chairman of the Reconstruction Finance 
.orporation, making a strong protest against a loan for the comple­

~ 10n of the Foreman plant. On October 8, 1935, Mr. Coffin advised 
the members of the Institute of the. reply received from the Recon­
struction Finance Corporation, and stated in part: 

ti I am, therefore, sending you a copy of Mr. Jones' reply. It Is evident that add!· 
onat and energetic effort be m1ule by the membership to forestall this additional 

el:cessive capacity. Copy of the letter follows: 
"Permit me to acknowh:idge your telegram of October 1. 
'''I' C his Corporation has made a commitment to the American Portland Cement 

1
. 
0illPany. Tbe economic justification for this loan was that the Engineers' 
eports indicated that the plan could operate at a profit if completed acco1·ding 
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to plans and speci.ficatlons. The record further showed that a very large number 
of Innocent stockholders bad Invested six or seven hundred thousand dollars In 
the ·stock of this Company, which Investment represented a total loss to theDl 
unless the plant could be completed. 

"If the applicant Is able to meet the conditions Imposed, the Corporation will bB 
compelled to comply with its commitm·ent" (Com. Ex. 1029-B). 

On October 10, 1935, R. J. Morris, vice president of the Ideal Cement · 
Co., wrote B. F. AfHeck, president of Universal, setting out in detail 
the conditions imposed by the Reconstruction Finance Corporation · 
with respect to the Foreman loan, and stated: 

As I stated j:o you over the 'phone, this loan is apparently a menace to tbB 
entire cement industry, as It will constitute the entry of the U. S. Government 
In the manufacture of cement (Com. Ex. 553-5Z,.6A). 

On October 14, 1935, George F. Coffi~, president of the Institute, · 
addressed a letter to all members of the Institute in which he advised 
of a further protest made by him to the Reconstruction Finance Cor· 
poration against a loan for the Foreman plant and continued: 

On the whole, I would say that my previous request for help In this situation 
has met with a very generous response, and R. F. C. by this time, In addition to 
The Institute's protest, has a large number of individual manufacturers' pro­
tests. I think we are making real progress, but additional help Is highly desir· 
able. Kindly advise me of any steps that you take along the line of backi.ng uP 
The Institute's protest (Com. Ex. 500-B). 

'On November 12, 1935, an article by n. C. Forbes entitled "Waste~ 
Taxes" appeared in the Chicago Herald and Examiner sharply critl· 
cizing an RFC loan authorized for the Foreman plant. A circular 
letter to all members of the Institute on November 18, 1935, by George 
H. Reiter, general manager, contains the following: 

The attached syndicated article by B. C. Forbes may already have reached 
your attention. 

The article Indicates very clearly Mr. Forbes' friendly Interest In this Indus· 
try, as has previously' been shown on a number of occasions. This present art!· 
cle was based on lnfonmation from various sources compiled and pt·epared by tbe 
Cement Information Dureau of The Cement Institute and personally presented 
to and discussed with Mr. Forbes by Colonel Reynolds (Com. Ex. 1032-G). 

On February 11, 1936, the manager of the 'Vashington office of the 
Portland Cement Association wrote the Institute in part: 

Sorry to be delayed In tha~king you for the material which you so promptlY 
sent to us regarding the proposed RFC loan to the American Pot·tland eement 
Company at Foreman, Arkansas, and the Washington-Idaho Lime ProductS 
Company at Orofino, Idaho. 

I am holding the rna terial regarding .the former ltf'llll until we are approached 
again by Mr. Macartney of the RFO (Com. Ex. 102S-G). 
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This and other correspondence in the record indicates that the as­
sistance of the Portland Cement Association, composed largely of 
n1embers of the Institute, was enlisted in the opposition to the com­
Pletion of the Foreman plant. This plant was not put into operation. 

(e) A similar cooperative plan· of opposition through the Insti­
tute, and otherwise, against a Reconstruction Finance Corporation 
loan for a plant at Orofino, Idaho, was carried out in 1936 by respond­
ents but in this instance was unsuccessful. The Institute, through its 
Cement Information Bureau, also interested itself in qpposing the 
construction of cement plants by States or municipalities. 

(/) When the Tennessee Valley Authority had in contemplation 
the use of millions of barrels of cement and called for bids on cement 
for its construction work, it received bids from various of the corpo· 
rate respondents which were substantially identical in price. There· 
llpon, a study was undertaken by TV A to determine the practicability 
of building and operating its own cement plant. While this study 
\vas in progress John Treanor, presi<.lent of Riverside and a trustee 
of the Institute, arranged a meeting of Chairman Arthur E. Morgan 
of the TVA; Charles F. Conn, president of the Institute; John J. 
:Porter, a trustee of the Institute Dlain~ S. Smith, president of Penn­
Dixie; and himself. In a memorandum· to the Board of Directors 
of TV A dated February 28, 1934, Dr. Morgan dealt in detail with this 
conference. He statod in part:' 

We discussed the Tennessee Vnlley Authority and Its building program, and 
then discussed our need for cement. Mt·. Conn and the ·others present under­
took to explain to me the general nature of the organization of. the industry. 
'l'he ·personal impression i recei~ed from listening to them Is that, In their 
0Pinion, uncontt;olled price competition in a staple Industry will tend' to\ de­
Stroy that industry, that some kind of control is necessary for stabilization, 
and thnt the cement Industry has sought to bring about such control; thnt the 
~roblem Is a difficult one and has not been completely worked out, especlnlly 
10 its relation to the public. There might be superficial appearance of collusion 
110d 'conspiracy against the public, when In fact there was only an' honest ef­
fort to stabilize the Industry for the benefit of everyone concerned. • • • 

lie stated n. preference for purchasing cement but said that: 
Inasmuch as a call for bids results in rereiving identical bids for cement, from 

our Point of view as consumers there Is no competition; • • •. 

lie suggested n. joint examination of costs to determine a fair price 
\Vhich TV A would pay for cement and then stated: 

'l' It bids t·ecelved should not be reasonable In the terms of these findings, then the 
'thennessee Valley Authority would tnke such action as It should see fit toward 

e Production of Its own cement (Com. Ex. 344-A-E). . 
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After long-continued negotiations, Dr. Morgan, on September 3, 
1934, telegraphed Blaine S. Smith in part: 

IT IS 11\IPERATIVE TIIAT WE DETERMINE OUR COURSE AS TO PUR­
CHASE OR MANUFACTURE OF CEMENT WITHOUT IWRTIIER DELAY 
STOP WE PLAN TO ADVERTISE FOR BIDS FOR CEMENT AND ALSO FOR 
BUILDING A CEMENT PLANT Il\IMEDIATELY AFTER THURSDAY MEET­
ING STOP BIDS RECEIVED FOR CEMENT WILL THEN DETERMINE 
OUR COURSE STOP THURSDAY MEETING SHOULD BRING NEGO'fiA· 
TIONS TO A CONCLUSION STOP * * * (Com. Ex. 354-A). 

On September 5, 193-!, John Treanor telegraphed Blaine S. Smith the 
substance o£ a telegram he proposed sending to Dr. Morgan. Replying 
on the same day, 1\fr. Smith wired Mr. Treanor: 

RETEL JUST RECEIVED CONSIDER YOUR PROPOSED WIRE ENTIRELY 
JUSTIFIED AND WITH SUCH HEVISIONS AS YOU l\IAY MAKE BELIEVE IT 
SHOULD BE SENT AS NIGHT LETTER TONIGHT AS OUR MEETING IS AT 
TEN THIRTY CENTRAL STANDARD TIME THURSDAY MORNING SEPTEM· 
BER SIXTH WILL KEEP YOU POSTED (Com. Ex. 502-12H). 

Thereupon Mr. Treanor telegraphed Dr; Morgan in part: 

* * * THE FACT THAT I HAVE LONG MAINTAINED AND DO MAIN'· 
TAIN A PERSONAL LOYALTY TO YOU ENTIRELY FREE FROM SELF· 
INTEREST ALSO ENTITLES ME IN MY JUDGEMENT TO EXPRESS MYSELF 
FREELY AND FRA~KLY IN A PERSONAL WAY NOT IN ANY WAY AS MEM­
BER OF INDUSTRY COMMITTEE STOP I Al\1 DISCOURAGED AND DISIL­
LUSIO~ED BY THE CONDUCT OF THIS INVESTIGATION PURPORTING TO 
BE A FAIR INQUIRY TO DISCOVER THE TRUTH STOP TO MY MIND YOU 
HAVE KEPT THE WORK [WORD?] OF PROMISE TO TilE EAR AND BROI{· 
EN IT TO THE HOPE STOP YOU HAVE DONE TillS UNWITTINGLY I BE· 
LIEVE THROUGH A DEEPSET GENERAL PREJUDICE AGAINST BUSINESS 
MEN A PREJUDICE UNWARRANTED AS I BELIEVE IN YOUR CASE AT 
ANY RATE STOP I THINK THAT WHILE YOU HAVE GONE THROUGH 
A FORM OF INVESTIGATION OF TIIIS CEMENT MATTER AND WIIII,E 
YOU 1\IAY BELIEVE THAT YOU HAVE TRULY INVESTIGATED IT yOU 
IIAVE NOT OPENED YOUR MIND STOP YOU HAVE IN FACT AS I SEE 
IT ADOPTED A COURSE CALCULATED MERELY TO COERCE TilE COM· 
PANIES BY THREATENED USE OF ARBITRARY POWER TO BUILD TilE 
SHEFFIELD PLANT * • * IS YOUR JUDGMENT FINAL INFALLIBLE 
AND NOT TO BE QUESTIONED BY THE PEOPLE WHOSE VITAL INTER· 
ESTS ARE SO DEEPLY INVOLVED STOP TO ~IE YOUR PRESENT ACTION' 
IS BALD ASSERTION OF TilE IMMENSE POWER WHICH IS YOUHS 
THUOUGII YOUR CONTROL OF VAST GOVERNMENT FUNDS STOP IT IS 
A RUTHLESS DECLARATION THAT TillS POWER CAN BE USED AT WILL 
WITHOU'l' OBLIGATION TO JUSTIFY ITS USE STOP IT IS TANTA· 
MOUNT TO ARBITRARY DETEHMINATION OF THE INDUSTRY PRICE 
UNDER THREAT OF DIRE MJNISHIIIENT IN CASE OF RESISTANCE • * "' 
YOU HAVE THE OPPORTUNITY TO AID IN 'l'IIE DEVELOPMENT OF A 
PROCESS OF COOPERATION BETWEEN INDUSTRY AND GOVERNl\IEN'f 
OR TO DEAL THE PROSPECTS OF SUCH COOPERATION AS TO TFIIS 
PARTICULAR INDUSTRY A SERIOUS IF NOT A FATAL BLOW STOP I 
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TELL YOU ALSO AS A FRIEND IN CANDOR AND IN ALL SINCERITY TUAT 
IT IS MY BELIEF THAT IF YOU EMBARK ON TillS PROJECT IN TiiE 
FACE OF TiiE ALTERNATIVE WHICH IS BEFORE YOU COMMA IT WILL 
HE~ULT IN DISAPPOINTI\IENT AND CHAGRIN TO YOU AND YOUR ASSOCI­
.ATES AND AN INJURY '1'0 TilE ADl\IINISTRATION OF WIIICII YOU ARE 
A PART STOP I REMAIN WITH KINDEST FEELING (Com. Ex. 354-B-D). 

vVithin a few days thereafter a formula worked out between TV A 
and men01.bers of the industry was accepted. Subsequent thereto, 
identical bids equiyalent to $1.30 per barrel f. •). b. the second nearest 
mill, made pursuant to the agreed formula, were accepted and cement 
Was purchased by the Tennessee Valley Authority. 

PAR. 17. (a) A large proportion of the cement sold by the corpo­
rate respondents is distributed to and through dealers. Iri·egular­
ities, in price or otherwise, in the sale of cement by dealers tend to 
disturb uniformity of price and terms of sale among respondents. 
Means of eliminating or avoiding such disturbances were sought by 
respondents through agreements and understa,ndings among them­
selves and with groups of dealers and .dealer organizations to secure 
1lniformity in their dealer policies; to minimi'?:e competitive conflicts 
between themselves and dealers, as well as among dealers; to reduce 
irregularities in sales by individual dealers; and to minimize price 
competition among dealers. 

(b) As in the case of other concerted action by respondents, that 
taken with respect to dealers an~ dealer polieies began many years 
ago and the Institute has continued, adapted, and supplemented pre­
Vious actions as changing conditions and circumstances dictated. As 
set out in paragraph 14, the Association of American Portland Ce­
ment Manufacturers, in which numerous respondents herein were 
members, recommended in 1915 that a dealer be defined as: 

• • • n merchant, firm, or corporation regularly engaged In selling Port­
lan!l cement and other building mnteriah! plll'chased by him for resale only 
Who Is. also properly equipped with storage facilities; supplied with teams or 
trucks; and Is recognized !n his home town as a bui!Lllng-material,dealer (Com. 
Ex. 3Hl3, p. 12). 

and, further: -

* • • that no dealer be qu,oted for shipment to any town other than his 
home town except at consumet· price, excepting only in towns adjacent to hls 
home town in which there is no dealer (Com. Ex. 3193, v. 2). 

The Portland Cement Association, largely composed of respond­
ents herein, recommended in 1919 the adoption by manufacturers o£ 
the following dealer definition·: · 

, A. dealer is a person, firm or c01·poration regularlzt eugr.gcd in selling Portland 
Cement and other merchandise, especially building materials, purchased by him 
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for resale; who Is also properly equipped with storag~ facilities·; supplied with 
teams or trucks; and is recognized I~ his home town as a building matedal 
dealer (Com. Ex. 3192, p. 4). 

and, further: 

• • • a dealer should be quoted the consumer lil'ice on cement for ship· 
ment to any town other than his home town, except that it Is proper to quote 
the dealer price to such a dealer on cement for dellvery in towns adjacent to 
his home town in which there are no dealers (Com. Ex. 3192, p. 9). 

(a) A chronological outline of the cement marketing structure 
published by Lehigh in 1931 reads in part: 

Prior to 1913-Dcalers generally were not protected in any way. In some sec­
tions attempts had been made to establish dealer protection in one form or 
another, but none succeeded. 

January 1Dl3-0n opet·ations requiring less than 7500 barrels each, first efforts 
were made to quote only through dealers. On jobs requiring wore than 7500 
barrels, the minimum price was quoted to contractors. 

December 1913-The quantity per operation on which the dealet• received pro· . 
tection was lncreaseu to 15,000 barrels. 

Throughout 1914-No general protection was given to dealers on any quantlty. 
However, late in 1914, in the Northeastern States, protection was once more 
given to dealers generally on jobs of less than 3000 barrels. The quantity was 
again successively Increased to 7!300 barrels ancl 15,000 barrels. In the central · 
West deu~ers wet;e protected to the extent of 5¢ per barrel regardless of quantitY· 

February 1915-In all territories contractors were quoted 5¢ per burrel higher 
than dealers, regardless of quantity. 

Februat·y 1916-The differential was increased from 5¢ to 10¢ per barrel. 
August 1926-The Trade Discount method of quoting was advanced, maldng 

price to dealer and consumer the same, but with a 10¢ per barrel dealer diS· 
cc,unt to dealers on business handled by them. 

November 193(}-The Set·vice Payment Plan of dealer protection was created. 
And, In 1931-Tlle flat price method of quoting without general dealer pro· 

tection, returned (Com. Ex. !l71-33N, 330). 

In commenting upon some of the changes made and the underlying 
causes, Lehigh stated in part: 

Before 1!l13 the liat price method of quoting prevailed most generully-tbe 
same price being made to dealers and consumers. The difficulty with this method 
was that while some manufacturers did not sell carloads to consumers where 
they had dealer representation, others, without such representation, did quote 
and sell dll·ect. With the rapid growth of carload business this difficulty led 
to market conditions so disturbed that both dealer and manufacturer sought to 
develop methods that would correct these conditions and give both a stable basiS 
of operations 

• • • * ... ' ... 
• • • Price discriminations brought the invariable result of secret conces· 

slons, Inside commissions, unequal and unfair dealing as between buyers in the 
same market and Inevitable trade resentment and resistance (Com. Ex. 971-~30)· 
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With regard to the 10¢-per-barrel differential, Lehigh stated in 
Part: 

h While the entire Industry observed the 10¢ per barrel differential, disquieting 
appenings indicated that there would be difficulty In maintaining it. 
_ In a desire to obtain attractive carload business, many dealers continued to 

sen on a 5¢ margin, and thus quoted the manufacturer's product to the con­
;ullie_r at ,a lo~er price than the manufacturer himself would quote. The manu­
hacturer who endeavored to uphold the 10¢ differential for dealers soon found 
b hnself at a disadvantage In actual selling-the business going to competitive 

_ rands on which split differentials were quoted . 
... ... ... ... ... ... . 

t 'the practice of selling through cut dealer differentials again became so general 
~hat a complete breakdown of the structure of dealer protection was Impending. 
Ianufacturers, dealer associations, and prominent Individual dealers again re­

newed their activities to correct the evils, and there was an urgent call for a 
new marketing structure (Com. Ex. 971~3V, 33W). 

Difficulties arising under the trade discount plan were stated as: 

k Cutting tbe Trade Discount by competition between dealers in their own mar­
ets. Often this was doue to sell other materials. 
Shipping for the account of a dealer to markets other than his own. By this 

~:ncttce •the .manufacturer, using for the purpose a dealer who would cut his · 
! tfferential, sold carload tonnage over n wide territot·y at le::s than the manu­
aeturer's own price to the consumer. 

'l'he Elubterfuge dealer, created by the manufacturer to secure attractive busi­
llesl3 at split discounts. 

l'he ''assigned contract," where the dealer-real or subterfuge-received a 
!Srnnu commisslo~ for the use of his name, enabling the manufacturer to sell 
direct and pass the Trade Discount on· to the consup1er (Com. Ex. 971~-lB). 

(d) Having returned to the. practice of giving no discount to dealers, 
a method of controlling competition between dealers and· manufac~ 
~Urers and among dealers was desired. The next step taken appears 
1!1 the code agreed upon and presented to NRA by the Institute. 
Among the provisions proposed were the following: · . 

1. Except as otherwise specified, portland trment r-hall be marketed in each 
community through the building material dealers, regularly serving such com­
to.unity. This applies to all classes of buyers except as in Paragraph 2. Im­
Dolters, brokers, and so-called distributors shall be considered as competitors. 

2· The following classes of buyers shall be sold direct by a manufacturer and 
a.t the same price and under the same terms and conditions of sale as to dealers, 
e~ . 

cept as pt·ovided in Paragraph 6: . 
United 'states Government. 

h State Government, counties and parishes when' pt·operly authorized to pur­
e ase cement for public improvements or maintenance. 
'1\t Contractors doing any of the foregoing classes of work, except where such 

ork is located entirely within cities or v1Ilages. · 
T llal!roads filing tariffs with State or Interstate Commissions, including 

ermlnai Rallroads and contractors doing work for such rallroads. 



228 FEDERAL TRADE COMMISSION DECISIONS 

Findings 37F. T.C. 

Owners or contractot·s buying for power development, flood control, and water 
supply projects not requiring dealer service. 

Concrete product manufacturers including block, tile, roofing, pipe, piling, 
and all other precast concrete units, when for their own manufacturing opera­
tions but not for resale. 

Commercial concrete mixing plants for their own processing operations but 
not for resale. 

3. Definition of a dea:ter.-A cement dealer in the Industry is one who haS no 
established place of business where he is regularly engaged in selling portland 
cement and' other building materials to the public, with facilities to serve tbe 
retail trade in a given territory and able and willing to perform all functions· 
devolving upon him in securing, performing and protecting contracts for the 
delivery of portland cement for specific work on bis ac-:!ount. 

'l'he dealer's compensation shall come from the sale of his materials to }liS 
customer, based on services rendered and the cement manufacturer shall not paY 
a dealer commissions or other remuneration (Com. Ex. 5G6, pp. 13, 14). 

'When approved on November 27, 1933, the Code for the Cement 
Industry contained the above provisions in :::ubstantially identiclll 
language. Numerous interpretations of these provisions were issued 
by the Code Authority during December 1933 and January 1934, de­
termining the application of such provisions in specific cases. On 
January 24, 1934, by order of the Administrator, these provisions 
were set aside and were never thereafter a part of the approved NRA 
Code for the Cement Industry. In response to a subpoena clnceS 
tecum calling for communications between Colorado and variot~S 
parties, including Baxter McClain, manager of the Kansas City Vl· 
vision of the Institute, Colorado produced a mimeographed mel11°' 
randum dated 2/17/34, bearing no signeture except the printed let· 
ters "1\IcO.," and reading in part: 

1\Iemo to Sales Managers: 
Attached hereto a complete copy of Cement Trade Practices revised to and 

made etrective February 17th, 193!. d 
The pertinent chnnges from former revisions are in Sections 7 and 8, an 

specifically in reference to NRM projects (Section 7) and CW A projects ( sectloll 
8) • "' • If not clear after study call up (Com. Ex. 9!7-lGL). 

The above memorandum was accompanied by a mimeogr[\phed ?ir· 
culur bearing the same date and entitled "Cement Trade PracticeS 
(revised to elate)" (Com. Ex. 947-161\I). This memorandum contain~ 
in almost identical language the definition of a dealer which appe:tre 
in the provisions of the Code which were set aside on January 25, 19~-1, 
and provides, though in much greater ~lctail and with some modi~­
cations respecting Government work, for substantially the same di"\'"l' 
sion of sales as between manufacturers and dealers as appeared in ~he 
stricken portion of the code. The record does not show similar act1011 

by other divisions of the Institute at that time and there is evidence 
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that considerable confusion and uncertainty developed. The Code 
Authority, however, continued 'to interest itself in and make sugges­
tions concerning procedure in the method of handling sales in various 
trade classifications. On April 16, 1934:, the chairman of the. Code 
Authority advised all members of the industry "how they may quote 
a contractor for sale by a dealer a price fixed for such resale by such 
dealer" (Com. Ex. 1020-F). In the meantime, agreements between 
respondents and dealers were worked out with respect to classification 
of trade and eli vision of business between respondents and dealers. On 
June 8, 1934:, the chairman of the Code Authority advised all members 
vf the cement industry in part: 

I enclose herewith New Article XI. I am nble to advise you that the National 
l'euPration of Builders· Supply Associations, Inc. have accepted this on the basis 
that It will be put in for a four or six-months' ti:ial period, and if at the end 
Of that time, it is not working satisfactorily to either the dealers or the manu­
facturers, we will both go to Washington and try to have it corrected so that 
it Will be satisfactory to both of us (Com. Ex. 10!:!1-A). 

Hearing upon the proposal was had before NRA on July 11, 1934, 
at which a statement on behalf of the cement industry was made by 
Charles F. Conn in an effort to secure reinstatement of the trade-clas­
sification and division-of-business provisions which had been stricke~ 
from the Code. This attempt was unsuccessful. Finally, in February 
1935, some o£ the' corporate respondents began issuing statements of 
lllarketing policy. One respondent, in sending the statement to its 
Salesmen, explained the existing situation by stating in part: 

announcement is made at this time because the Consumer's Advisory Board :nu the legal division of the NRA have definitely and finally bloekeu all efforts 

1
° Include any classification of buyers In our Co1le. Please understand that the 
0dustry was perfectly willing to ,'ompromise w!th the uealers, and In fact, sev­

eral such compromises were arrived at during the past year. Action in each case 
Was blocked by the National Recovery Administration. This statement of 
[loJicy represents practically the lust compromise (Com. Ex. 1023). 

ln making its announcement of policy~ Lehigh stated in part: 

t F'or sometime efforts have been directed by both dealers and manufacturers 
towaru establishing a policy for the sale of cement which would adequately pro­
eet all interests concPrned * • • (Com. Exs. 643-B; 873-C) . 

. (e) The policies thus announced provided in substance for approx­
~111ately the same division of business between respondents and their 
C~alers as was contained in the provisions stricken from the NRA 

ode, Similar policies which grew out of conferences and ngree­
lilents between respondents and dealers having been announced by 
"arious of the corporate respondents, the X !ltional Federation o£ 
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Building Supply Associations advised its directors "and also .several 
hundred outstanding dealers through the United States" under date 
of February 25, 1935, in part: 

You will find enclosed a typical statement of policy ~;uch as Is being issued bY 
individual cement companies throughout the United States. So far as theY 
have been Issued by the cement companies, we believe the statements of policY 
are identical. 

This is not now a Code matter but an Association 9roblem, and the officers of 
the Federation must ascertain the position which the Industry wishes them to 
take in regard to this matter. 

'Vill you give this problem your immediate and thoughtful consideration· 
Before March 4, I would like to have a reply from you, giving the Federation 
officers your opinion of this announced policy for the distribution of cement 
and your considered advice as to what action, if any, should be taken by tbe 
Industry (Com. Ex. 2300). 

The secretary of the Southwestern Lumbermen's Association, in 
writing to Oklahoma on March 16, 1935, stated in part: 

It is our understanding that there will be a meeting of the cement industry in 
Chicago next Tuesday. We attach herewith a purported declaration of what Is 
being considered at this time by certain manufacturers. Believing that in itS 
final analysis, these are matters that should be negotlated between the dealers 
and the manufacturers, and recognizing the fact that the Oklahoma Portland 
CemPnt Company has strongly favored a dealer policy, we trust the attitude 
of the Oklahoma Portland Co. in this Chicago conferenc~ will be favorable towurd 
maintaining a strong dealer policy (Com. Ex. 737-2B). 

On or about March 19, 1935, there was a meeting in Chicago b~­
tween representatives of the dealers and representatives of the Instl· 
iute at which changes proposed in the dealer policies announced bY 
cement manufacturers in February were considered. · A similar 
meeting was held in Chicago in April1935. A-;. these meetings dealer 
policies were decided upon. On April29, 193;), the Nebraska Lurnbe

5
r 

Merchants Association wrote "TO ALL CE~fENT COMP ANIE 
SERVING THIS AREA" in part: 

We have been Informed that the cement distribution policy developed ill 
Chicago on March 19th bas been accepted by the majority of the cement In· 
dustry (Com. Ex. 461). 

In writing to the Mountain States Lumber Dealers Associa.tioll 
under date of March 2, 1936, the Nebraska Lumber Merchants Asso· 
ciation stated in part: 

I am rather surprised at your letter regarding cement distribution,' for tbl~ 
reason-! was under the impression that the cement distribution stateJlleoJ 
which was worked out nearly a year ago, was applicable to the entire Unite 

~~ b 
Our Trades Relation Committee as well as the Southwestern and Nort ~ 

western's Committees, sat In with the heads of the cement Industry and worke 
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out a cement distribution statement, copy of which Is enclosed. I might say 
that this is the accepted distribution statement used by all cement companies In 
the Central Middlewest. 

* * * * * * * 
You wlll be interested in knowing that since tlli:i! statement was adopted, 

.April 30, 1035, there is no record, -of any cement company having violated it in 
their transactions. I regret to say that we cannot eay that much for our re­
tail dealers (Com. Ex. 1904-A, B). 

At a meeting of members of the Sixth District of The Cement In­
stitute held on July 17, 1935, at which George H. Reiter, manager o:f 
the Institute, was present, a method of marketing cement substantially 
identical with the method adopted in the Chicago meetings was agreed 
Upon. The district trustee of the Institute, M. C. Monday, in writing 
un July 24, 1935, to the various members o:f the Institute in that dis­
trict, stated: 

I bC'g to endose herewith three (3) copies of the 1\Iethod of Marketing Cement 
find three (3) copies of the Inte1·pretatious In connection with Section 2 of 
1\Ietbod of Marketing Cement on State Govel'fl_ntent Work. ' 

These Plans and Interpretations we1·e· unanimously concurred in by all" mem­
bers of the Southeastern District and approved at the meeting held. in Knoxville 
or, Wednesuuy, July 17, 1935 (Com. Ex. 547-4C). 

· The various understandings and agreements provided in exact and 
detailed terms for the division of business between manufacturers and 
dealers; that is, the types of business th~t would be accepted by cement 
lnanufacturers and the types that would be refused and therefore 
handled by dealers. The details of this division appear in the dealer 
Policies announced by the corporate respondents. The practices thus 
established were almost completely unifLwm and were effective over 
areas which account for the major part of the national cement con-
8Utn pt ion. 

(f) Having agreed upon dealer policiec:, steps were taken to main­
fain uniform compliance with such policies. On April24, 1935, B. H. 
lhder addressed letters to other trustees o:f the Institute stating: 

Mr. IIarloe S. Chaffee, of Buffalo, New Yoi·k, llas been appointf'd contact runn 
hetwPCn the National Federation of Builders 8npply Association and cement 
tnanutacturers by the Na tiona! Federation. 

Yoti will undoubtC'uly hear from him from time to time. on allf'ged violations 
Of the Salf's Pullcirs by manufacturers, and I hope you will give him any in­
forlnatlon you can that he asks for, ns he is trying very hard to do a constructive 
!llet•e of worl{ between the dealers throughout the country and the manufacturers. 
1 lllll sure you will find him falr, c.pen and above board with you. He does not 
Want to put any one on' the spot but does hope to straighten out as many of ' 
I he d"ffiC'ulties as he can (Com. Ex. 832-G). 

Vario~s of the trustPes aclmowledgPd this letter from Mr~ Rader, 
~aying: "It will be a pleasure for me to cooperate with l\Ir. Chaffee 
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in any and every way that ·would seem helpful in this connection" 
(Com. Ex. 832-D) ; "We will be glad to be of any service possible to 
him" (Com. Ex. 832-C); and "Will be glad indeed to cooperate to 
the fullest possible extent with Mr. Chaffee. If you say he is 0. K., 
that is enough for me" (Com. Ex 832-E). 

PA~. 18. (a) The concerted action of ·respondents in establishing 
a specific division of business between themselves and dealers in~luded 
a division of sales to agencies of the Federal Government. For many 
years prior to 193.5 it was the established practice. for producers of 
cement to make direct sales to Federal agencies. The new dealer 
policies put into effect in 1935 provided, however, that sales of cement 
to the Federal Government for emergency or unemployment relief 
agencies such as the 'Vorks Progress Administration, Civilian Conser­
vation Corps, and Federal Emergency Relief Administration should 
be made by dealers. This change resulted in the Government being 
unable to make purchases of cement for such uses directly from 
respondents and in its being obliged to purchase its cement require­
ments in those categories from dealers. The prices paid dealers nec­
essarily included the dealer mark-up and were higher by that amount 
than would have been the case in direct purchases from producers. 
Purchases from dealers also prevented the Government from taking 
advantage of land-grant rates in order to reduce its delivered.cost of 
cement. A further result was to limit the sources from which pur­
chases might be made. 

(b) In order to smooth the path for these changes, the president of 
the Institute appointed a committee to maintain contact with Govern­
ment purchasing agencies and, so far as possible, further the respond­
ents' new dealer policies. In writing to George H. Reiter on May 18, 
1935, George F. Coffin stated in part: 

For the present, as President of The Institute, I am appointing you chairman 
of what you might call an informal committee, fot· the purpose of keeping in close 
touch with the various departments in Washington; and with you I am also 
appointing: 

G. E. Warren, J. F. Neylan, 
F. M. Coogan, L. T. Sundl'rland, 
E. P. Lucas, S.W. Ston'y. 

The duty that I am ·assigning to the members of this committee Is to keep 
in close touch with d~velopments In the purchasing end of ·material for thiS 
governmental work, and report back to me • • • (Com. Ex. 415-373). 1 

This Institute committee cooperated with E. J.l\fehren and William 
Kinney of the Portland Cement Association and with L. I. MacQueen, 
H. S. Chaffee, Frank Carnahan, and other dealer representatives in 
presenting the agreed program for division of bus:lness to officials of 
the Procurement Division. After an initial conference with purchas-
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ing officials, E. J. Mehren telegraphed George H. Reiter on July 10~ 
1935: • 

BELIEVE IT, DESIRABLE TO BRII\'G TO WASHINGTON COPIES ORIG­
INAL CODE AND OF DRAFT OF DIRECT AND DEALER SELLING _.\GREED 
ON SUDSEQUENTLY WITH DEALERS ALSO COPIES DECLARED POLICY 
OF COMPANIES REG.-\RDING DIRECT AND DE.\LER SELLING (Com. Ex .. 
41G-G42). 

A letter to all members-of the Institute dated July 10, 1935, by 
George H. Reiter, as chairman of the trade practice committee of the 
Institute, stated in part: 

1'be Trade Practice Committee met In Chicago on July 9 and designated your 
Chai1man, together with Counsel, to serve as a subcommittee to expedite this 
Work. The subcommittee had a preliminary confere!lce in Washington about 
ten days ago wfth Captain H. E. Collins, who is assistant to Admiral Peoples, 
bh·ector of the U. S. Procurement Division. Also present at this conference 
\\·as Mt·. II. E. Hilts, wllo Is a commodity chief in that division, serving as 
lltlvtser on cement pr•oblems. 

The U. S. Procurement Division will have general supervision of the purchase 
Of all materials under the so-called four billion dollar emergency fund. This 
WiJJ include purchases for resettlement programs, for highways, :!'or federal 
reuef activities a'nd for other projects financed by that fund. . 

~\'e have just received a request from Captain Collins to attend a joint con­
ference to J;le held Friday afternoon, July 12, at his office in Washington to dis­
cuss cement purchases. He requests that both the <lealers and the manu:l'ac­
~urers of cement should be represented at this confez·ence by a small committee. 
hVe are informed that the dealers will be represented by Messrs. Frank Carna­
S lln of the National Retail Lnmbet· Dealers ·Association and L. I. MacQueen, 
ecretary of the National Federation of Builders Supply Association. To repre­
~nt the cement manufacturers President Coffin has designated 1\Ir. John F. 
CJ eylltn and 1\Ir. George H. Reiter, who are both members of the Trade Practice 

0 tntnlttee (Com. Ex. 1022-N) . 

. ~n a letter to all members of the Institute dated July 15,' 1935, ad­
~s~ng of the conference had with the Procmem~nt Division, Mr. 

e1ter stated in part; ' 

th The Committee for the Cement Industry explained to Captain Collins that 
b ere had developed in the Cement Industry a method o:l' sales and of dlstri­
t~tlon which was characteristic of the territory east of the Roclty l\Iountains­
D at is, excepting in districts 10, 11, and 12, there was a definitely accepted· 

ractice of marketing cement throughout the country. 
"'lt Was therefo1·e stated that the committee believed It would be in accord 
u·lth such established practices for the United States Government to purchase. 
lrect :!'rom cement manufacturers in the following cases : 

e 1· Purchases by or for governmental departments not regularly engaged in 
lliergency relief work. 

- 2· Uighway pavements and grade crossing elimination projects. 
c a. Bridge, culvert and repair work awarded us part of highway vavement. 
ontracts. · 

ri6!l637-44--18 
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4. Water supply development work located outside of and not designed to 
serve-cities, towns and villages local to such projects. 

5. Large water power, flood control and irrigation work located entirely or 
partly outside of cities, towns or villages. 

As to all othe'r purchases and pl'Ojects, it was indicated that it would be in 
accord with the established practices of cement manufacturers In Districts 
1 to 9 Inclusive if the United States Government refrained from purchasing 
direct. In any such case where the government awards a· contract to a con· 
tractor such contractor should be pet·mitted to furnish cement which he would 
secure in accordance with the marketing practices of the cement manufacturers. 

Mr. MacQueen, speaking for the dealers, stated that he ";as in accord with t11e 
statement that this plan recognized and preserved the normal method of doing 
business in the Cement Industry (Com. Ex. 202-E, F). 

(c) I~ a letter dated August 28, 1935, L. I. MacQueen secretary of 
the National Federation of Builders Supply Associations, stated in 
part: 

There were those who said "it couldn't be don~." To them It seemed a hopeless 
task to buck a Department of the Government which was determined to bUY 
llirect. However, It has been done and, in my ju(lgment, it is conservative to 
say that In excess of $50,000,000 of business will be helll in dealer channels which, 
but for your help nnd that of the othet·s who joinell with us, would certainlY 
have'gone dit·ect. Not only would we have lost this splendid volume, but buying 
precedents would also have been established which would have continued to cause 
sevet·e losses for years to come. 

Instead of disaster which seemed to be certainly headed in our direction, vve 
have been able to gain a signal victory. ·we have proved to the Government, to 
manufacturers and to ourselves that we are alive and willing to fight for our 
rights. 1\Iore than 10,000 communications went into Washington, I am Informed, 
either directly to members of Congress or to the ProcurPment Division. No\V 
they should be conTinced that a lluil!lers S1ipply Industry really does exist 
(Com. Ex. 2401). 

PAR. 19. (a) From time to time the corporate respondents who sell 
cement in some of the larger seaport cities have encountered competi· 
tion at such ports, and in territory adjacent thereto, from cement of 
foreign manufacture imported for sale in this country. The most 
commonly used method of meeting such competition has been the es· 
tablishment by respondents of arbitrary prices, or price zones, in the 
territory affected by the lo·wer prices quoted on foreign cement, at 
the same time maintaining higher prices else'\\here under the multiple 
basing-point delivered-price system. For a qme beginning late in 
1!>32 or early in 1933 a boycott of dralers who handled foreign cement 
was established in the Boston, l\1ass., and New York, N. Y., territori~s 
by the corporate respondents engaged in selling cement in those locall· 
ties. In order for a cement dealer in the a1fected territory to buY 
cement from domestic producers during the continuance .of this boy· 
cott, it was necessary that he discontinue handling foreign cement and 
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agree not to handle it in the future. After about two years, the re­
spondents concerned reverted to the use of arbitrary price zones. In 
some localities, including certain Texas ports, persuasion a·nd agree­
ments with dealers were used to combat the importation of cement. 
The most objectionable feature of imported cement to respondents was 
~ts impact upon domestic prices even after the payment of substantial 
linport duties. 

(b) In carrying out the boycotts mentioned, the terms used by the 
Participating respondents as the basis on which sales of cement would 
be made were similar to those stated by Lone Star in its letter of De­
cember 31, 1932, to the official in charge of its sales in the New York 
area: 

In keeping with our past performance In other sections of the country, our 
·company has reached the conclusion that In the l\Ietropolltan District, wl1ich 
Includes northern New Jet·sey, you should place in effect immediately the policy 
Of classifying building material dealers who handle foreign cement us competi­
tors, and, as such, decline to sell them Lone Star or "l'Jcor" until such time as 1t 
can be shown that they have discontinued handling for~ign cement and give their 
assurance that no additional foreign cement will be handled In the future. 

- The instructions excepted the sale of any foreign cement which a 
dealer had on hand, but did not except oblirrations of dealers for 
foreign cement not yet received or obligations of dealers for future 
~elivery of foreign cement on bids made on, that basis. The instruc­
tions continued: 

Please arrange to have Mr. Bradley watch as closely as possible the known 
foreign cement deposits in this town. Likewise instl'Uct the representative of 
Lone Star Cement Company Pennsylvania covering northern New Jersey to 
watch the deposits In and around Newark and the other known points with a 
" 1ew to determining whether or not any dealers are drawing cement from these 
dePosits. 

1'he Brooklyn deposits we understand are in lower Brooklyn and at the Bo­
back Terminal. In New Jersey we understand there are one or more deposits 
at Newat·k or Port Newark. These should lie d,efinltely developed and watched 
nnu periodical reports made showing what dealers are drawiug cement froin 
the warehouses from time to time (Com. Ex. 1132-A, B). 

ln the Boston area respondents maintained n cooperative system of 
Watching at the place of business of Jenny & Lux, Inc., importers of 
~oreign cement, to check on dealers' trucks hauling foreign cement 
from the importer's warehouse. Uepresentatives of various respond-

. f:nts, including Lehigh, Universal, Alpha, Her~ules, Lone Star, Law­
re~ce, Allentown Portland Cement Company, N"azareth, Edison, and 
G1ant, took turns in watching the importer's place of business and 
lnaking lists of dealers' trucks hauling foreign cement. Dealers in 
New York and in Boston who continued to handle foreign cement 
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were unable to purchase cement from any respondent manufacturer. 
Some dealers, in their efforts to purchase, canvassed all respondents 
who normally sold cement in the affected territory without being able 
to purchase. Representatives of a number of respondents, including 
Lehigh, Universal, and Penn-Dixie, discussed with dealers the ban 
on purchases of domestic cement by dealers handling foreign cement, 
and informed some dealers that the matter had been di~cussed and 
agreed upon by manufacturers. In these conversations, references 
were made by respondents' representatives to the Institute and to 
meetings of respondents for acting upon the· question of removing 
individual dealers from the "blacklist." 

(c) In 1935, after the expiration of the NRA Code, arbitrary prices 
were again established in the areas affected by imported cement. Re­
spondents filed with the trade practice committee of the Institute de­
tailed notices of such arbitrary prices, specifying the price at each 
destination in advance of the effective date thereof. The trade prac­
tice committee immediately sent complete notice of these price filings, 
before the effective dates thereof, to Institute members doing busl.ness 
in the territory i'n which the arbitrary prices were announced. 

PAR. 20. (a) The matter of making sales of cement subject only to 
standard specifications has long been a subject of collective action by 
the cement industry. The minutes of a meeting of the Association of 
American Portland Cement Manufacturers in December 1904, at which 
representatives of a number of the corporate respondents herein were 
present, show the adoption of standard specifications for portland ce­
ment. As set out in paragraph 14 hereof, this association recommended 
in 1915 that no quotations for or sales of cement be made subject to 
any specifications other than those of the United States Govern­
ment or the American Society for Testing Materials; the Portland 
Cement Association, of which many respondents herein were members, 
in 1919 recommended that no sales of cement be made except subject 
to specifications of the American Society for Testing Materials; the 
Code of Ethics adopted by the Institute in 1929 prohibited the· sale 
of cement subject to specifications other than those for the American 
Society for Testing Materials, American Standards Association, or 
the United States Government; the NRA Code for the Cement Indus­
try, approved November 27, 1933, provided that all portland cement 
marketed should comply with specifications of the American Society 
for Testing Materials, American Standards Association, or Federal 
Specification Board except if cement was designed to meet unusual 
conditions not covered by the specifications referred to, the price for 
such modified cement be filed with the Code Authority; the "Com-
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Pendium of Established Terms and Marketing Methods" issued by 
the Institute in 1935, after the NRA Code;provided that portland ce­
:rnent marketed by members comply with specifications of the Amer­
ican Society for Testing .Materials, American Standards Association, 
or Federal Specification Board, and stated that products other than 
Portland cement are sold to meet unusual conditions not cover.ed by 
the standard specifications for portland cement. 

(b) For many years the minimum specifications for portland ce­
ment have been standardized and all cement has been sold subject to 
such minimum specifications. This does not mean that cement was 
standardized, but merely that it was guaranteed to meet the minimum 
specifications established. As a matter of fact, the cement produced 
by some mills has exceeded some of the requirements of the specifica­
tions by a relatively small margin, that produced by other mills has 
C:ll:ceeded some of these requirements by as much as 100 percent, and 
that produced by the remaining mills has exceeded these requirements 
by varying degrees within the extremes stated. In 1930, minimum 
ii>pecifications for high-early-strength cement were adopted. The prin­
cipal difference between standard cement and high-early-strength 
cement is the fineness to which the latter is ground, and with the es­
tablishment of specifications for high-early-strength cement the fine­
ness requirements for portland cement were discontinued. Some of 
tl~e cement previously sold as standard approximated in quality the 
high-early-strength specifications. The cement sold under the high­
early-strength specifications has commanded a premium price of 
approximately 50¢ per barrel more than standard cement. 

(c) 'l11ere is a direct and substantial connection between cement 
Prices and respondents' interest in requiring that only certain agreed 
specifications be used in making sales of cement, and this connection 
received recognition at an early date. At the time when specifications 
"'t;re adopted in 190-i, a member comm~nted thereon, as shown by the 
lllinutes of an association meeting attended by representatives of some 
of the corporate respondents, as follows: 

This will certainly give us a common ground In the cement business on which 
;e can meet, and will enable a standard uniform article to be made at a uni­
t orm price, and anything outside of this standard article, will represent add I­
t lonai cost for additional trouble to meet the whims of any individual. I cer-
lllnly trust this will be dealt with as a commercial question, as well as an en­

gineering one (Com. Ex. 3235-U). 

}. (d) The cement conunittee of the American Society for Testing 
Iaterials, which handles cement specifications, is composed of repre­

sentatives of manufacturers, consumers, and a general interest group, 
the manufacturers having representation numerically equal to that of 
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all other interests. In fact, however, the tendency has been for the 
manufacturing representatives to dominate the action of the com­
mittee. 'Over a long period of years there ha;; been an improvement 
in the quality of cement generally and an increase in the requirements 
of the specifications, but there has also been considerable opposition 
to the higher requirements from the manufactnring group. 

(e) Respondents have not only refrained almost completely froDl 
advertising quality differences in cement, but have in fact given much 
publicity to the claim that the quality of all portland cement is prac· 

, tically identical. The general attitude of resp~mdents in these mat­
ters is well put in a letter dated March 29, 1934, from Charles L. 
Hogan, president of Lone Star, to B. F. Aflleck, chairman of the 
committee on public relations of the Institute, in which Mr. Hogan 
in describing conditions which led to public distrust of the cement 
industry, listed among the reasons therefor: 

The absence of quality competition between brands, refusal of manufacturers 
to bid on non-standard specifications at any price and the resistance which baS 
been put forth by the industry to specifications calling for high quality (Coiil· 
Ex. 553-Y). 

and: 
It Is usual in selllng a product to claim advantages for it over the competition­

These advantages are advanced as a reason for buying a brand in preference 
to another. We have managed to eliminate brand preference from the market­
Ing of cement, thereby precipitating a scramble for business using weapons 
wrought from influences which have nothing to do wlth the product or the 
merits of the manufacturer's proposition (Com. Ex. 553-2A). - ' 

(f) Resistance to specifications other than those collectively ac· 
cepted by respondents is illustrated by action shown in minutes of 
Districts 1 and 2 of the Institute for October 26, 1934, as follows: 

The Chair recognized 1\Ir. Wetzler, who brought up the question of unfair 
specifications in the State of New Jersey. After discussion, l\Ir. Coffin moved 
that members of the Industry, in Districts #1 and #2, respectfully request tbe 
Portland Cement Association to take under consideration, steps to eliminate the 
unfair specifications now in effect In New Jersey. Seconded by Mr. Blaine s. 
~mith and unanimously carried (Com. Ex. 637-T). 

Also, the minutes of the meeting of the North0astern Division of the 
Institute on February 13, 1935, show: 

The Chair stated the next matter to b~ brought to the attention of the meet· . 
. ing was New York State Highway Department Sp<>clflcatlons for Portland 

Cement. After considerable discussion the following Resolution was offered 
by 1\Ir. Robeson : . 

Resolved, That a committee be appointed to wait on the New York State Iligb· 
way Department with a request that they change the strengths In Specifications 
15 and 15S to confOrm with present standard specifications. 

Resolution seconded by Mr. Neylan and carried • • • (Com. Ex. 637-:X)· 
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• (g) In its advertising the Institute has stressed the theme that 
Portland cement is a standard commodity and negatived the idea of 

·there being a difference in quality between brands. Among advertise­
Inents published by the Institute statements such as the following 
appeared: 

Since portland cement is a standard product as uniform as any given grade 
or gasoline, sugar, or wheat, buyers in any town or city will purchase it only 
from the cement plant that quotes the lowest delivered price (Com. Ex. 2835). 

• * * • • • • 
It is the simple and natural way to sell a standaruized product like cement 

(Com. Ex. 2836) . 

• • • • • • • 
Since .cement is a standard product as uniform as wheat or sugar of any given 

grade, buyers at any point will buy it only from a cement plant that Is quoting 
the lowest price (Com. Ex. 2837). , . • · 

• • • • • • • • 
b Since cement is a standard product, conforming to government specifications, 
DYers will buy it only from u cement plant quoting the lowest delivered price 

( Cozn. Ex. 2839). 

. (h) In general, dealers and ordinary purchasers are not aware 6f 
differences in quality among the brands of cement sold by different­

. Producers. The possession of such knowledge by these groups would 
tend toward making it impossible for respondents to maintain uni­
form prices for cement. 

PaR. 21. (a) When price stability was restored in 1932 and a series 
of substantial advances in the price of cement were made in that year 
and in 1933 in the face of the continuing depression, the higher prices 
ll.nd the uniformity of those prices, including identical sealed bids on 
PUblic projects, brought renewed protests from both public and pri­
Vate sources. As a result of the protests and f'.harges against the ce­
Inent industry and its members, the Institute and its members en­
g~g:d in a concerted course of action directed toward allaying the 
c:Ihcism and seeking to convince the public that there was no collu-
81011 among cement manufacturers. Measures such as those indi-
cated below were taken to accomplish the end sought. . 
t (~) In writing on May 1, 1933, to JosephS. Young, president of 

elllgh, concerning charges of collusion among cement manufacturers 
lilade by Governor Horner of Illinois as a result of identical bids on 
~en1en~ made to that State, H. Struckmann, then president of Lone 

tar, said in part: 

lll; also wish to confirm m; statement to you over the phone, that I nm com­
! tely in accord with 1\It·. Mehren's opinion that the public should be fully 
l!forO!ed relative to the allegut!ons made by Governor Horner. . . 

I 

I 

,.· 
! • 

I' 
i 
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I believe that Mr. Mehren's long experience in publicity work would be e:S:· 
, tremely helpful in creating a better understanding on the part of the publiC 
of the situation which Govemor Horner has given wide publicity in a rather 
unfriendly and.unjustified manner (Com. Ex. 82!}--T). 

In writing to A. J. R. Curtis, assistant to the general manager of 
the Portland Cement Assodation, on September 29, 1933, Joseph S. 
Young said in part : 

In an effort to absolve the industry ft·om charges of conspiracy and collusion 
attempts have been made ft·om time to time to describA the operation of the 
multiple base system. To the h~y mind any price formula and especially one I 
that smacks of base prices conjures up visions of Pittsburgh plus and the ne· 

1

1 

farlons practices of the steel barons. Therefore, any academic explanation of tile 
price system In the cement industry which Is Intended to de~cribe the operation I 
-of the basing-point· srstem, is likely, regardless of how ably presented, to prove · 
{}angerous (Com. Ex. 83G-3S). 

After stating that explanations made of the pricing formula ha-ve 
unduly accented the importance of the mill price in describing the 
operation of the system, 1\Ir. Young continued: 

The cement Industry should encourage the public to view the price as a market 
price and not as a mill price. Every writer on this subject on the contrary bas 
purposely diverted the attention of the reader to the importance of the basillg· 
point In building up the delevered price. Faced continuously with such an e-s.· 
planation the public has every reason to believe that the cement Industry b05 

developed a very clever and foolproof scheme for price manipulation. 

* * * * * "' "' 
Over and above this consideration, however, is the fact that the material in­

cluded In your release Is intended to answer certain of Governor Horner's charges 
and pat•ticularly the charge of collusion In refusing to sell f. o. b. mill. :Much 
of your mimeogmphed statement Is devoted to a reprint of my remarks on deliV· 
ered prices at the public hearing. 'l'he argument I tried to advance was that 
f. o. b. mill pt·ices, if Imposed upon the industry, would result In chaos. If the 
readet· is told on the first page of the release that the indl!l;try arrives at a de· 
livered price' of adding something to a mill price, it strikes me that he Is verY 
likely to woncler why we persist in refusing to sell at a p1·ice we say we have· 
1\Ioreover the reader Is bound to cast a skeptical eye at the argument presented iO 
the remainder of the release when in your opening remarks you freely admit tb!lt 
the Yery mill price that we contend will bring chaos to the industry Is not onlY 
in existence but In actual use (Com. Ex. 83G-3'£,BU). · 

In replying to Mr. Young on October 7, 1933, 1\Ir. Curtis :;;aid ill 
part: 

Your point relative to the damaging effect of talldng about "mill price" iS 
admirable and I think we were all very dense in our failme to spot that fallaCY 
sooner. \Vith refet·ence to "mill price" disennled, one of the chief stumbiiD!r 
blocks in the diseussion of unifot·mlty of prices Is removed. 

* * * * * 
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Public curiosity has bl'en aroused to an extent where unquestionably, we must 
sntilSfy it or expect bitter consequences. Certain editors who should be friendly 
fl'el that we are gouging. A prominent citizen who has carried on battles for 
Us in an Illinois city informed our fieldmen only a few days ago that he had 
helped us because he knew there were asphalt, bricl• and several other rings, 
but believed the cement people honest; however, l1e now knew that th~ latter 
"-'ere tarred with the same stick so he would have to remain quiet and could 
help us no further. . 

In an appropriate manner, we should see to it that the Incoming and other 
tlninformed public officials are acquainted with this price matter. Isn't it more 
or less to be expected that a newly elected governor of judicial temperament, 
lneking in business knowledge but with a political urge suggesting an eye on 
llllblic expen<litures, might be confounded by the riddle of bow he can get a dozen 
bids listing identical quotations at 102 distinctions, except by collusion? 

... * • • * * * 
Many employees of the industry honestly believe that there Is collusion. Some 

Snles managers .have told me so. I know some Association employees think so 
(Com. Ex. 730-H, I). 

lln acknowledging a copy of the letter from Mr. Young to Mr. Curtis, 
lax A. Berns, publicity manager f~r Universal, wrote Mr. Young on 

October 4, 1033, in part: 

'l'he point you bring out about stat·tlng a price equation with a mill price Is 
"-'ell taken and in the future we might well avoid starting such discussions with 
lltJ assumed mill price (Com. Ex. 836-3P) . 

.After pointing out that the question o£ price uniformity had been 
thrown into the public arena, he contended: 

I . . 
• • We scarcely can avoid a discussion of unlform prices because the 

<:!llestton has been presented by others to the public. 
lt is for tbis reason that, although it may require a long drawn-out effort to 

llecomplish results, lt seems important to discuss uniformity· of prices a's well as 
lloint-of-clelivery prices. Indeed, it is hardly possible to discuss the latter with­
out admitting the former. And since we must in a discussion of delivered prices 
lldmit uniformity, we are almost forced to defend uniformity or ·else leave the 
~ -

litter solely for others to condemn (Com. Ex. S36-3Q). 

. (c) The committee on public relations of the Institute, and various 
~~Port ant figures in Institute affairs, began working assiduously upon 
b e _Problems arising from criticisms of the industry, diversions o£ 

0 
ll~,;Iness to other materials, and threats of competition from publicly 
Wned cement plants. On l\farch 21, 1034, B. F. Affieck, as chairman 

of the conunittee on public relations' of the Institute, sent a letter to 
"~rious members which began, "The cement business is in public 
chsfavor," listed evidences of such disfavor, and concluded, "How 
E>hu]l we cure the situation 1 A ·committee o£ the Institute has been 
studying it, and wants your counsel" (Com. Ex. 950-ll). A further 
communication from the committee datetll\farch 26, 1034, after again 

I, 
I 
I 

1.: 
1:: 
!I 
I. 

'· 

!; 
·I 



'. 

:242 FEDERAL TRADE COMMISSION DECISIONS 

Findings 37F. T.C. 

listing causes for the cement industry being in public disfavor, 
-continued: 

A study of 2580 recent newspaper articles and editorials mentioning r.ement 
shows only 208, or 8 percent favorable to our industry-!J2 percent were unfavor· 
-able or indifferent. · 

• • • • • • • 
Analyzing the various points which have Men raised against the cement 

.Industry, the committee at work on the problem believes the task to be: 
1. Remo\;al of misconceptions regarding our commercial practices. 
2. Replacing these misconceptions with a favorable attitude based on appre· 

·elation of the onstanding contributions of our industry to public health, safetY 
cand comfot·t. 

We must convince- . I 
(a) public officials-federal, state and local. 
(b) newspaper and other editors. ., 
(c) individuals and groups in the trade. I 
(d) our own stockholders and employees. 
(e) the general public. 
Internal education, reaching class (d) is a basic and should seek to n1ake 1. 

·our own people enthusiastic about 
-our commercial policies and practices. 
-our contribution toward making Amel'ica a better place in which to live. 
A thorough job within our industry should give us hundreds of able belpers 

"In putting our case before the public. 

• • • • • • • 
* • * 1\Ieanwhile your views on the need of a program would be helpful 

to the committee. Please write promptly (Com. Ex. fJGO-F, G). 

Suggestions received in response to these letters included: 
I'm wondering if we c!!ment people might not gain if we followed the progra!ll 

·of the packers when they were under fire years ago. They published a good 
·many advertisements giv1ing figures to show they were not. getting exorbitant 
:profits (Com. Ex. 950-N). 

• • • • • • • 
My suggestion is we start a. "Good Will Club" in the industry. Pledge everY· 

body to preach good will. Pledge ourselves and divorce from our minds because 
we are representatives and executives of a large industry that we can do no 
wrong, and I am making this statement as though I were of a larger companY• 
and eliminate from the minds of your smaller competitors that you are constantlY 
reminded of Sbal,e!'peare's qu~tation in your attitude toward your competitors 
and your trade, namely "When I speak, let no dog bark" (Com. Ex. 9i:i()..Q). 

• • • * • • • 
The quickest way to dispose of this matter Is to give advertising matter to 

all of the papers in the United States~metropolltan, local and farm. 
Quite a few years ago this same matter developed and the Advertising CoJJl· 

mittee of the Al'lsociation at that time started a campaign of placing paid ad· 
' vet·tlslng in all of the metropolitan, city, and county and local papers in tue 

United States, amounting, I think, to from 4000 to 5000 pel'iodicals-the smaller 
ones being hanrliPd through a press agency. The favorable result was almost 
instantaneous (Com. Ex:. OGO-R). 
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The reply made by Charles L. Hogan, president of Lone Star, under 
date of March 29, ~934, is noteworthy: . 

Your letter of March 21st is timely. I cannot recall a time when the industry 
-enjoyed full public confidence. We are In this unenvious position even though 
We have done much ns an industry to merit confidence. Through the Portland 
Cement Association, we have maintained an agency of public contact which bas 
.accomplished many constructive acts that have rebounded to the public interest. 
That ill will exists despite the high standing of the Portland Cement Association 
suggests we must look elsewhere for the cause. · 

Sporadic efforts to promote good will have consisted mainly of programs cal­
Culated to minimize or stifle newspaper criticism tht·ough the buying of space. 
"rhis advertising carried a message calculated to lend lmpot·tance and pz·estige 
to the Industry which did not, however, reach the root of our trouble. Telling 

, Interesting facts about cement has failed to remove the public distrust which 
Probably bas Its origin in the suspicion that a close working understanding, con­
trary to the public intet·est, exists between manufacturers. This suspicion Is ln­
tensitled by some of the industry's trade practices. 

That some of these practices may be necessary does not remove the distrust 
arising from a lack of understanding and a failure on the part of the industry 
to llleet the Issue squarely In print and through its representatives in the field. 
We have to thank this rept·esentatlon to a considerable extent for the attitude 
'IVhich the trade ·holds toward our Industry. Salesmen ft•equently intimate that 
<:ompany heads consult freely and are seldom able to explain convincingly why 
~ement is sold in a certain manner. 

Some of the conditions and practices of the Industry which have contributed 
to the public distrust and enabled politicians to verbally chastise us without fear 
Of reprisal are listed below. Some may be more typical of pnst performance than 
of Present, but both past and present combined to influence the public's attitude. 
'l'hat some practices are In the consumers' in teres( helps but little If they are 
lllisunderstood. 

(1) Standardize prod1wt. 
"rhe absmcn of quality competition between brands, refusal of manufacturers 

to bid on non-standard specifications at any price and the resistance which has 
been put forth by the industry to specifications calling for higher quality. 

(2) Uniform destination prices. 
The uninitiated are mystified by the industry's ability to anticipate competitor's 

, lll'ice at a gh·en time and place. The uniform refusal of manufacturers to bid 
lllill priees.has contributed to the misunderstanding. 

(3) Uniform tenns, sa.les conditions, trade practices. 
This uniformity which in the main is in the public interest Is oft times con­

strued as evidence of collusion. 
(4) Lack of a binding contract. 
Because a specific job contract Is not a contract but an option to buy, duplica­

tion of bookings giving rise to the checking of contracts has In many Instances 
llroved annoying to purchasers. The misundet·standings and unpleasantness 
Which accompanies a price change and the complicated rulings with which we 
have surrounded the marketing of cement both bave their origin in the failure 
to Provide a contract that is binding. 

(5) Wastefulsolicitation. . 
F'or many years there have been too large a number of men on the road rl'sult-

tn ... I I " n an uneconoru cal and unwholl'some scramble for available business wbleh 

! : 

, .. 
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has raised the·question, "Since money can be spent with SU('h freedom, is tbe 
price of cement too high?" Some qf these doubts ha"l"e found confirmation In e:s:· 
cessive entertainment in which the industry has indulged. 

(6) Cross shipping. 
The ability to buy at a distant point at a very much lower mill net than ti•e 

manufuctm·er secures on short-haul business gives rise to a resentment having 
its origin in the feeling that those who live close to the mill should receive the 
most favorable price. 

(7) The same price to all classes of users 'regardless of the volume purchased. 
This is contrary to commonly accepted practice in the marketing of manY 

commodities and results in resentm~nt on the part of the larg~ buyers, particularlY 
tho>;e like States which are sold at small per barrel expense. 

(8) Mills without base prices. 
The toleration by the industry of those who poach in high priced areas has not 

created a feeling of confidence In the desire of management to protect the con· 
sumer. 

(0) Concerted action on matters that are properly subject to individual com· 
puny policy. 

1\Iany instance~ of this kind have resulted from States asking for bids on buses 
that differ from accepted trade practice. 

(10) Limitation of competition to a point of sale struggle for an order with all 
natural differences between compan·ies and products removed. 

It is usual In selling a product to claim advantages for it over the competition. 
These advantages are advanced as a reason for bu;ring a brand in preference to 
another. We have managed to eliminate brand preference from the marketing o! 
cement, thereby precipitating a scramble for business using weapons wrought frolll 
influences which have nothing to do with the product or the merits of manufaC· 
turer's proposition. 

It would seem that a logical approach to this problem lies In a careful, thorough 
and candid scrutiny of our entire marketing system. If we sit around the table 
nnd try to analyze the problem and prescribe a remedy fot• certain Uls, both the 
analysis and the cure will be distorted by tradition and our own experience. 
Better· it is, I think, to lear·n ft·om the consumer, contractor, deulet·, the politidllll 
and the well-posted individual, just what our supposed shortcomings are and 
what they feel we should do to correct them. ' 

I would suggest that a committee made up of younger mPD in the industry wll0 

are familiar with marketing problems ami haven knowledge of public relations IJC 
designated to conduct this Investigation. I would further suggest that the ac· 
tual contact with the trade and the public be through men not Identified with t}Je 
industry but skilled In making investigations of this type. • • • 

1\fr. Hogan then listed questions to which answers should be sought 
and concluded by stating: 

AftPr such n survey Is made and the report with recommendations distributed. 
we can then reach a decision based upon facts rather than one based upon 
hunches (Com. Ex. 553-X-2C). 

{d) On April 10, 1934, the committee on public relations of the 
Institute submitted an elaborate program. It described the objective 
thus: 
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1. To correct misconceptions. regarding the practices of the Industry held 
by 

a. Public officials 
b. The newspapers 
c. The public 
d. Other groups 
2. To replace the misconceptions with a favorable attitude on the part of the 

aforesaid groups (Com. Ex. 2190-A). 

suggested bringing to the public an appreciation of the industry's 
~ontribution to public welfare, comfort, safety and health, mention­
lllg as available themes 

Concretp, for sanita-tion, • • • 
Concrete tor cmnfort, • * • 
Concrete for safety, • • • 
Concrete for health, • • • 
Concrete and Labor, • • • 
Service with Oement, .• • • (Com. Ex. 2190-B). 

listed-available methods as 

a. •Personal contact 
b. Public addresses 
c. Printed matter 
d. •Publicity 
e. *Paid advertising space 
f. Radio 
g, Moving pictures 
• Personal contact, publicity, and paid advertising space should be the chief 

llleans employed (Com. Ex. 2190-B). 

As to public officials, it was stated in part: 
In dealing with public officials, personal contact by men who have the right 

address, entree and full Information is Important. These public officials fall, 
ehlefly, Into the following groups: 

1. Federal and State officials 
2 U. S. Senators and Representatives 
3. State legislators 
4. City and County officials. 
These contacts should be planned, scheduled and checked up by a central 

Otlice. Printed worl;: will go on at the same time, will prepare the prospect in 
advance of the call, will reinforce the effect of the call 11fter it has been made 
(Corn. Ex. 2100-C) . 

Methods of reaching other groups were listed in part: 

Newspapers mnst also be contacted. Hert' the contacts may he made both by 
eernentmen and by representatives of the Publlc Relations Bureau . 
. Buildinfl materials dealer.~ misunderstand the industry. Thc>y haYe no no­

bon of the way the industry builds business for them-nor of the cost of that 
;rrort. Here cE'ment company salesmen can be used. Suitable printed mat­
er should be available fot· use at and after their calls. 

.·; 

'! 
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The following g1'0UfJ8 will be informed largely by the printed word but also, 
to some extent, through addresses to civic, professional, and other bodies: 

The public 
Business leaders and financiers 
Contractors 
Engineers and architects (Com. Ex. 2190--D, E). 

The necessity for convincing their own employees was also listed: 

No matter how clever the planning, adroit the arguments and skillful the 
execution, no· matter if the expenditure be most liberal, a public relations pro· 
gram will fail unless at least two fundamentals are complied with: 

1. The proponents themselves must be fully convinced of the soundness of 
their case and of the need of presenting it. 

Specifically, for us, we must "sell" the cement company executives and em· 
ployees on 

a. The necessity for our public relations program 
b. The soundness of our selling practices 
c. The contribution which the industry makes to Individual and public wei· 

fare (Com. Ex. 219(}-E). 

It suggested a study of marketing practices; the planning of con· 
tacts and addresses by the public relations officer; listed and described 
literature to be prepared and distributed; advocated the use of paid 

, advertising, radio, and moving pictures; and outlined the organiza­
tion and personnel thought necessary. It tabulated the "Approx:i· 
mate Number of Leaders of Groups to be Convinced" as: 

1. Federal officials-------------------------·------------------------- 6{)5 
Stnte officials (including highway engineers>---------------------- 201 

2. Newspapers-primary lisL-------------------------------------- 2, 500 
, -second class lisL----------------------------------- 2, 500 

1\Ingazlnes and Journals------------------------------------------ 250 
Genernl and Economic 'Vriters----------------------------------- 200 
Financial Editors and Writers ______________ _:____________________ 305 

3. U. S. Senators and Representatives------------------------------- u31 
4. State Senators---------------r----------------------------------- 1,6G1 

State Rept·esentatlves------------------------------------------- 5, 662 
5. County Commissioners---------------~--------------------------- 8, 704 

County ~gineers------------------------------------------------ 2,200 
Mayors and City Managers------------------------------------- 5, 750 
City Engineers-------------------------------------------------- 2, 120 

6. Building Materials Dealers----------------------------------about 30, 000 
7. Civic Leaders-----------------------------------~--------------- 7,500 

Financiers ______________ ~----------------------------------~----- 15,000 
8. Contractors, all lists--------------------------------------------- 40,000 
9. Concrete Products l\lfrs__________________________________________ 6, 500 

l 0. Engineers (civil)-----~------------------------------------------ 2, tOO 
Architects ------------------------------------------------------ 14, 500 

11. CooJX>rating Organizations--------------------------------------- 250 
12. Other Industries on common ground------------------------------- 4, 674 --(Com. Ex. 2100-J) • 153, 853 
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(e) At a meeting of the board of trustees of the Institute on August. 
15, 1.934, 1\Ir. Affleck reported that: 

~presentatlves of the committee discussed the proposals either formally or· 
Informally In all districts but one east of the Rockies. Except in this distt·ict, 
( #10) the underlying strategy of the committee's proposals has been· generally 
4PDroved although some details have been changed in accordance with sug-
r:esuons submitted. . 

nlso that a series of advertisements had been run in a number of 
Publications, and: 

'In the series of eight ads, the first two were of an introductory nature de­
Signed to get the goodwlll of the publishers and the readers and the subsequent 
lllls were on various phases of om· mat·keting practices. This set·ies is completed. 

'l'he expenditure so far totals, in round figures, $30,000. 
At the meeting in Chicago, the trustees of the Institute also empowered the­

r:c..llllllittee to employ the personnel needed to stt11ly the 11ecessary angles of 
!his subject and to carry out a public relations program. On vote of the mem­
het·s of the Public Relations Committee, Colonel John B. Reynolds was employed 
as ot August 1 to head up the Public Relations Bureau. 

'l'ernporarily the staff of the committee is hendquartered at the offices of the 
t'ortland Cement Association In Chicago. · This has the approvul of the Pres'!dent 
~f the Association. If there Is any question about this, this .may be a good time-
0 discuss it. 

As mentioned in the report of the committee, a vote has been held in districts 
~. to 9 inclusive. In some districts this was unanimous-in others it was by a 
·ltge majority hut not unanimous. It may be that representatives of districts: 

lO, 11, and 12 p1·est>nt here today ran advise regarding tile status In their districts .. 
.u. • • * The Status of the Public Relation Plan is Dish·icts #10-#11 and 
'ft 12 was as follows: 

District #10-Trustee not present. Previous correspondence Indicated dis-­
approval. 

District #11-No action taken. 
District #12-All but two membet·s approve (Com. Ex. 621-D, E). 

Some of the advertisements published as set out above claimed 
e~l11ent was playing a vital part in "Prolonging Our Lives" (Com. 
~l\. 434); claimed epochal improvements representing "Progress ill' 
,/'lnent" (Com. Ex. 435) ; purported to explain price uniformity in 
1,1'he 'Going' Price" (Com. Ex. 436), and the delivered price in 
n.uyers get what they want" (Com. Ex. 2836); compared price· 

. ~l'ltformity in cement with wheat prices in "wheat and cement" (Com. 

1t· 2837); dealt ~vith ~1ill n~t in ".Th~ st~ry of A, ll, and C'.' (Com . 
. l\, 21'38), and wtth pnce umfornnty m "The Same EconomJC Law'" 
\Corn. Ex. 2839). 
h (f) The reaction to these advertisements wa~ not entirely favor­

~ Jle and the chairman of the-marketing research committee of the 
Sl!,;~itu1e, John Treanor, expresspd his views in letters to lllaine S. 

111lth, pre:-;iJPnt of Penn-Dixie, und E. J. Mehren, presiJent of the­
" 

~ I . 
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Portland Cement Association, dated July 29, 1934 and July 31, 19M. 
respectively, in part: 

I think efforts to make out our case to the public !IS to our commercial pt'llC· 
tices through advertising should be suspended, !IS futile and wasteful, while 
the effort is being made to establish our case with the authorltiPs. I think it 
may hurt us with them. I feel strongly that it is ill-timed * • • (CoOl· 
Ex. 938-Y). 

and 

The worst that can be said is that the economic foundation for some of these 
discussions of price making is frail. With that opinion I am inclined to agree, 
believing that no sound defense of our methods of selling cement can be matle 
without the admission that some. limitation of competition Is neces~ary in sncb 
an industry as cement. This is not a subject which can be presented to the publiC 
through advertising, or in any way. It is an at·gument that has to be made 
and can be made in special places where It may be calculated to do some good 
(Com. Ex. 938-2A). 

Representations similar to those discussed by 1\fr. Treanor in the 
letters mentioned above had previously _been characterized by him in 
his letter to B. H. Rader of the Code Authority on May 17, 1934, 
thus: 

Do you think any of the arguments for the basing-point system, which we 
have thus far advanced, will arouse anything but derision in and out of the 
go,·ernment? I have rend them all recently. Some of them -are very clever and 
ingenious. They amount to this however: that we price this way In order to 
discourage monopolistic practices and to presen·e free competition, etc. Tnis 
is sheer bunk and hypocrisy. The truth Is of course-and there can be no 
serious, respectable discussion of our case unless this is acknowledged-that 
ours Is an industry above all others that cannot stand free competition, that 
must systematically restrain competition or be ruined * * * (Com. E:S:· 
7-B). 

(g) Having been unsuccessful in its efforts during the summer of 
1934 to persuade the Federal Trade Commission to undertake a studY 
of the basing-point system "'vith the cooperation of the cement indus· 
try" (Com. Ex. 958-l\I), the Institute proceeded to employ James ~I. 
Clark and Arthur R. Burns, professors of economics at Columbia Uni· 
versity, to make a study of the cement industry. In the early stages 
of this study Blaine S. Smith, president of Penn-Dixie, in writing to 
John Treanor, president o£ Riverside, stated in part: 

Joe Young and I have been just now discussing the progress that has been 
made In connection with the survey of the industry now being con~ucted bY 
Professors Clark and Burns, particularly in reference to your last two letters 
to me, copies of which have also bePn sent to other members of the Marketing 
Research Committee (Com. Ex. 571-2L). 
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lie then referred to the suggestions in Mr. Treanor's two letters thai 
each :member of the committee "sit down individually 11nd frame his 
own personal answers to several fundamental points raised by Dr. 
~l~rk," pointed out that if this were done "there is every reason to 
eheve that the statements you would receive from the members of 

the Committee * * · * would be at variance and possibly in direct 
Conflict." He also stated: 

Altho all of the members of the Committee in the East have bad in mind the 
:allie objective that you evidently are striving for, namely attempting to mold 
bhe Professors' minds before any definite conclusions have been reached, it bas 
t eeu our thought that much more could be accomplished by personal contact 

1
hau through the medium of correspondence. The plan that we have discussed 
~ Simply to arrange a meeting shortly with the professors, to which w-ould 
O.l~o be invited-In addition to the members of the Committee-certain sales 
;nd traffic experts with general knowledge and wide experience, preferably 
rolli companies other than those represented by the Committee. The professors 
~OU!d possibly prepare In advance a Ust of questions that had proved particularly 
Othersome. These questions could be submitted to the group of cement men 

and we would attempt to have those best qualified discuss the points involved 
:lth the professors until the matter was threshed out to everyone's satisfaction. ... ... . 
It • * "' It you are inclined to agree with our views on this matter, will yon 

lndly let me know when you next intend to be East, with the thought that a 
~eneral meeting between the professors and the cement group could be arranged 
0 Suit your convenience. 
Joe Young concurs In the thoughts expressed above (Com. Ex. 571-2L, 21\1). 

l Mernbers of the marketin~ research committee advised and col­
u.bornted with Professors Clark and Burns throughout the study and 
~ead for criticism and suggestions draft copies of various chapters 
~n the proposed report. On 1\fay 25, ·1937, Dr. Burns wrote Blaine 

· Srnith in part: 

11 
'With further referf>nce to my recent telephone conversation with you, I have 

O\v tnalled mimeographed copies of the last two chapters of the study. "' • "' 
'l'here now remain four chapters which you have not seen. "' "' • ... 

1 _"' "' I shall do my best to see that the whole of the balance of the study 
t~ handed to the stenographer before I leave. I imagine that this material will 
'IJO.ke some time to digest and that· active discussions leading up to the final 
( reDaratlon of the material for publication can be taken up as soon as I return 
Com. Ex. 071-2DD). 

'I'he issuance of the complaint in this proceeding intervened and the 
:report was not published. 
~An. 22. (a) The record contuins a very substantial volume of 

0P~nion testimony by economists concerning the application of the 
principles and thories of economics in hypothetical situations purport­
Ing to present factual situations shown to exist by the record in this 
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proceeding. These witnesses: Edward A. Duddy, Frank A. Fetter, 
Benjamin A. Hibbard, Edwin G. Nourse, and Jacob Viner, called bY 
the Commission; and Fred R. Fairchild, Ewald T. Grether, Clare E. 
Griffin, ROland S. Vaile, and Roy D. ·Westerfield, called by respondents, 
were by education, training, and experience qualified as experts. to 
give such opinion testimony. In general, this testimony dealt wtth 
economic aspects of the multiple basing-point system, prices, various 
marketing practices, competition and its manifestations, and the ~cod 
nomic effects of various marketing practices. It included detatle 
consideration of the theory of "imperfect coni petition"; of whet he~ 
all forms of competitive rivalry, including those commonly designate. 
as quality or service competition, in fact constitute "price ccimpctlj 
tion"; or the principle of "indifference" where "each unit is of equa 
desirability," and the application of this theory to sellers and to ~uyd 
ers; whether or not the theory of uniform price for a standardt~e 

1 commodity in a competitive market has any application to idenuca 
bids or quotations, as distinguished from the price that results frorn the 
higgling of the market; of what constitutes a market and the relll' 
tive importance of the several elements thereof; of the' significance 
of the lack of buyer participation in forming price; and of manY 
other matters. 't-

( b) In broad outline, the testimony of respondents' economic Wl 

nesses is to the effect that the multiple basing-point system, uniforJll 
delivered prices, and certain other phenomena of respondents' ma~ke~~ 
ing practices as set forth in hypothetical questions, might be the resu f 
of or could result from natural evolution through the operation ° · 
competitive forces and do not give rise to an inference of collus1ul1· 

On the other hand, also in bro'ad outline, economic witnesses called ~Y 
the Commission testified that the basing-point system, uniform de~t"\'' 
ered prices, and various other phenomena of respondents' markettn1 
practices as set out in hypothetical questions, contravene a number 0 

recognized principles of economics considered reliable indices of coJll' 
petition, and also that the existence of certain of those practices affirll1' 
atively indicated the absence of competition, and that as to others, 
planning and disciplinary means would be required for their continU!l' 
tion. 

(c) It is concluded that, in the circumstances present in this P~o­
ceeding, the recognized principle of economics that uniformity of r.r1c~ 
tends to result from free competition in the case of a standardtte 
article sold to well-informed buyers does not serve to explain the idell' 
tical delivered prices of respondents in the offering for sale and sa!e 
of cement. There is a well-recognized principle of economics that 1n 
the sale of units of equal desirability the seller will not accept less froJll 
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one buver than from another. Under the price pattern heretofore set 
out in w detail, many of respondents' sales have the characteristics of 
"dumping." Tile principle that price uniformity may result from 
competition has no application to identical offers or sealed bids and 
-cannot explain such uniformity. It is also true that uniformity of 
:Price in a given market is equally consistent with a condition· of free 
competition or with a condition of monopoly. When-as in the sale 
of cement-the price is established by the seller, the price leadership of 
the governing base mill is accepted by other sellers and there is no. 
bargaining between buyers ana sellers, fundamental requirements of a 
true market in the economic sense are lacking, and prices ,are not the 
result of market action in a true economic sense but. merely ·expressions 
of a noncompetitive or monopolistic price structure.· 

PAn. 23. (a) The multiple basing-point delivered-price system 
Used by the corporate respondents in the sale of cement is a discrimina­
~ory method of pricing. This is true whether the systematic variations 
1n price are viewed before or after consideration is given to the cost 
?f delivery by common carrier. The hypothetical illustration set out 
111 subsection (g) of paragraph 7 indicates the types of discriminatory 
:Price differences which are systematically exacted in order that each 
r:spondent may match the aelivered price of other respondents at any 
g1~en point. It will be observed by reference to this illustration that 
Aiiii A, being a basing-point mill, charges the sum of its base price 
:Plus freight to destination at all points where its base controls (Towns 
.A., B, C, and D), but in order to match delivered prices in territory 
\\There the base of Mill 0 controls (Towns E, F, and G), it charges the 
i·m of the l\fill C base price plus freight from that mill to destination. 

lewed from the aspect of Mill C, also a base mill, the result is the 
sallle. Mill B, a no:o.base mill, sells at delivered prices lower by various 
atnounts in each town other than its home town. Turning to the mill 
net recovery of these mills for the cement sold, Mill A receives $1.50 at 
~] points where its base governs but gets $1.30 in Town E, $1.10 in 

0 Wn F, and only 90¢ in Town G. In reverse order, the same is true 
of Mill C. Mill D receives $1.80 in its home town, $1.60 in Towns C 
a~d E, $1.40 in Towns D and F, and .$1.20 in Towns A and G. Each 
~111.1 shrinks its mill net by the amount necessary for it to match the 
l el.lvered prices established pursuant to the aforesaid pricing system. 
l t ls plain that each mill sells at different delivered prices in different 
o~ations, and that the differences between many of these delivered 

, Pttces are not th(l result of and do not correspond to the actual differ­
~nee.s in the cost of delivery. It is equally plain that the mill nets 
leceiVed for cement from different customers, after giving considera-

.. ; 
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tion to the actual costs of delivery, also vary systematically and are 
discriminatory. 

(b) The following tabulation illustrates the extent to which it is nee· 
essary, in the actual operation of the multiple basing-point delivered· 
price system, for r~spondents to make variations in the mill neti 
recovered on different sales of cement in order to maintain identical 
delivered ·prices at each destination where sales are made. In the 
course of the Clark and Burns survey previously mentioned, many o£ 
the respondents submitted: figures showing their shipments of cement 
in the months of June 1925, January 1928, June 1932, and JanuarY 
1933-or such of those months as their records permitted-arranged to 
show the number of barrels on which the mill net was equal to or less 
by specified amounts than on sales in the home town of nonbase miils, 
Qr the base prices of base mills. In this tabulation such figures as were 
furnished for the several months have been consolidated and the quan· 
tities sold in the several brackets are expressed in terms of percentage 
of the total sales of each mill during the months covered. The millS 
shown are the La Salle mill of Alpha (Com. Ex. 972-L), the Fogels· 
ville mill of Lehigh (Com. Ex. 973-0), the Universal mill of Universal 
(Com. Ex. 973-2B), the Richard City mill of Penn-Dixie (Com. :E:t· 
972-U), and the Norfolk mill of Lone Star (Com. Ex. 972-0) : 

Percontage of total sales 

Price Lone 
·Alpha Lehigh Universal Penn-Dixie Still' 

__..;--

Base price. ___ ------------------· 1. 37 44. 09 10. 33 8. 75 20. 97 
0.01 to 5 cents below _____________ 20. 73 6. 97 11. 68 . 93 1. 42 
5.01 to 1Q cents below ___________ 6. 99 7. 46 9. 97 18. 94 1 56 
10.01 to 15 cents below. _____ ._._ 14. 92 9.22 19. 68 2. 87 

7. 49 
15.01 to 20 cents below __________ 16. 73 18. 24 14. 89 5.52 

4. 47 
20.01 to 25 cents below ___________ 27. 77 3.29 9. 10 3. 38 

4. 72 

25.01 to 30 cents below·-------~- . 94 2. 40 10. 82 6. 58 
4. 63 

30.01 to 35 cents below __________ . 04 2. 95 3. 60 
. 

7. 57 
2. 73 

35.01 to 40 cents below __________ . 07 1. 45 3. 70 10. 13 i 60 
40.01 to 45 cents below __________ • 54 . 72 3. 33 3. 51 24:52 
. 45.01 to 50 cents below __________ -------- . 03 1. 52 13. 63 tO. 15 
50.01 to 55 cents below. _________ ' . 13. 9. 54 1 25 -------- -------- :56 55.01 to. 60 cents below __________ -------- . 04 . 29 4. 75 13 60.01 to 65 cents below ___________ -------- -------- . 44 1. 45 :74 65.01 to 70 cents below __________ -------- -------- -·------ 1. 37 • 11 Over 70 cents below _____________ -------- -------- -------- . 99 

The above are merely examples, and corresponding data for oth?r 
mills and other respondents would show similar results, varying .1Il 

degree but not in principle. In some cases particular mills recer\"e 
on a portion of their sales amounts in excess of their base prices or 
equivalent net recovery. This may be due to various re!!sons such 95 

, 
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' Premiums charged for delivery to trucks; or to delivery by owned 
or hired trucks at a cost less than the all-rail freight at which the 
delivered pri.ce was calculated; or to delivery by water shipment at 
rates less than the all-rail rate at which the delivered price was cal­
culated; or to combinations of these factors. 

(c) Under the pricing system used by respondents there was much 
c:oss-hauling of cement. The system contemplates, and in opera­
tion results in, each corporate respondent waiving his advantage in his 
natural sales territory in return for reciprocal waiver by the other 
corporate respondents. It tends toward maintaining a price level 
sufficiently high to permit individual corporate respondents to sell 
ce~ent outside the territory naturally tributary to their respective 
lnills. There is no way within practicable bounds of determining 
e~actly how mt1ch cross-hauling actually occurs, and how much 

· of the total sums paid by consumers. for cement results from the 
additional cost of, transportation on sales outside the natural terri­
tory of the seller. The Institute statistician, ,V, S. Mallory, mn:de 
for the Clark and Burns study certain estimates "to obtain the prob­
able freight loss in 1935 due to cross shipments of cement" in a limited 
territory and reported the results to the chairman of the marketing 
~search committee of the Institute which had supervision of the study 
or the Institute. His estimate of such freight losses in Districts 1 

and 2 for 1933 was $783,124.46 (Com. Ex. 971-28H). The conditions 
and assumptions underlying this estimate were stated, and it is obvious 
!~at the estimate materially understates the actual freight losses from 

e cause stated. 
(d) At least since 1913 the cement industry has had a total pro­

ductive capacity substantially in excess of total consumption. From 
1921 to 1931 there was a steady and rapid rise in productive capacity 
"-'hich increased the total annual industry capacity by more than 100,-
00o,ooo barrels. In 1928, the year of largest consumption, productive 
capacity exceeded consumption by approximately 25 percent, and be-

. ~"-'een 1931 and 1937, inclusive, consumption has represented less than 
alf of productive capacity. 
(e) As heretofore pointed out, in 1932 and 1933, at a time when con­

sulll.ption of cement amounted to less than 30 percent of capacity 
an.d had been declining rapidly during the economic depression then 
e~sting, respondents made numerous and substantial increases in 
their prices for cement. l\Iany of the base prices established during 
the series of price advances which ended early in 1933 were still in 
effect, unchanged, in 1938. In the case of other bases, with but a few 
e~ceptions, only minor readjustments have been made since early in 
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'1933 and. prices have reni~ined. unchanged ·over· va(y,i'ng numbei·s of 
years: Cement prices have·shown a high degr.ee 'of rigidity. 

(f) After:eonsidering the· testin1ony and other eviden~e offered by 
r~spondents in explai1atim1 of;tliese- conditions,: including. that .con­
cerning the use of cement in em1ne'ction with other materials, as well as 
that relating to shiftinK:location of demand for .·cemei1t, -it is con­
cluded that the geilen11 conditions shown to exist :terid. to coincide 
with, ;rather than contradict,, the .. direct proof~ of restraints imposed 
upon competition by respondents;· . 

PAR, 24 .. -(a) Ccnint II of'the complaint charges-that th!1 multiple 
basingcpoint system of delivet;ed prices alleged :in pamgr'aphs 4 and 
5 of Count I· constitutes a combination. of respondents to discrimi­
nate in price which results, and has resulted, in clisci·imi:qations in 
price in the sale of cement by the respective respond~nts in. violation 
of si.1bsection '(d) of Sectio!l 2 of the Clayton Act as a.ffie}ldecl. Count 
II alleges that the cleiivered pr,ices at ~hich sal~s are made pursuant 
to the m~ltiple basing-point delivered-price system ".are·not the actual 

· prices received by produc_iilg respondents," tbat. to derive. the true 
price received by resf>ondents "the price· actually paid to the carrier 
for transportation of the· .cen~ent to the buyer must be deducted from 
the d~livet~ed price,'' that sal~s artJ made "a.t almos~ as Illli.ny tru'e prices 
as there are customers' locatio.ns," that the respective. sellers thus d1s­
crimi~1ate in price in substantial amotmts amm1g-their custorne·rs, that 
the purpose· and effect of these discrimit1ations is fo ,prevent; .lessen, 
and destroy compet{tion in .price among respon.dents, and it is only 
through ·these discriminations that respondents are "eilabled to eiimi­
nate.j'>rice competition.'' This count .further alleges tlu~t such dis­

. crimination in price is the result of resp'midents' combination to use 
the multiple basingcpoit1t delivered-price syste:mancl that. ui1der this 
system each respondent knows that in reciprocity for its omission to 
offer 'a competitive price to customers located in. areas adjacent to its 
mill,. where it has a mitural'advantage ai1d receives its·highe~t ~ctual 
'price, other respondents will reciprocally waive their advai1tages and 
thusthe!adval\tages and disadvantage~ of each will be neiltralized "in 
order that thei·e may not anywhere be genuine· ~o~petition in price." 

(b} Upon consideration of the I;ecord, the Commission finds that 
each· matei·ial allegation·-of Co mit, II, and in particular each of th~ 
above~desc'ribed ·allegations, is ·sustained by the evidence. As here­
tofore pointe-d ·out, the ·disyrimination in mill net~-by·each respondent 
seller forms a systematic pattern that is the mathematical 'covnter­
part of the delivered-price patteril res_ulting from th~ multiple basing­
point delivered:.:price .system, which .system is an.expressimi of the 
effort ·of each-respondent seller to n~atch the delivere~ i)rices of other 
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respondent s~Vers.! ·)t would· be. in1possible for respondents to· main-
tain their lll]lltiple basing-point d~li-vered~price system.without auto­
matically".creiltiirg. ~hi~ systematic pattern of. disc1:iminatioh -in mill 
nets i11 t;he .sal~$ o.f .eac;.b -re§lpon,dimt: seller ... The. clegr~.e of, the mill. net 
d·i~crim5n~tioils -an1ong · custon1ers ·. qf . the . resp.ecti ve ,·r{lspondent sell­
crs, as heret()fOI~e se.t out, ,r~nges from a 'raction .of a ~ent _to amounts· 
substant~ally in e?"ces'l·of$1 per barrel, and commonly amoimts to 25¢ 
to 50¢ per barrel.,.· H-igher Ii}ill nets are f~,lways exacted f.rom customers 
closer freightwise, ~9 the seller. tha:n from customers .at lllore,,di.stant 
points. It would be impossible. for any Of respondents sellers habitual,­
Jy and openly-to obtain_ these· widely varying mill nets in,the form of 
f. o. b. mill prices, and any attempt so to do would undoubte(ily 11-rous.e 
a storm of protest fro~n purchasers.- ;· ., 

(c) . The evidence ~hows that respondents ha 've·. for· many ··years 
pursued a course inconsistent with ai1y _conchisiOI1 otherdhan that 
ihey recogni~ed mill nets as being _the fr.ue prices of ai;cl for ce1i1eiit. · 
This recognition has been evidenced in many ways. As stated in sub­
sections (a) and(c) of paragraph 12, purchasers ofcement generally. 
and ct1stomarily paid the freight eharges the~eon d~rectly to't~1e com­
mon carrier. and paid to the Seiler only-the· amount of the invoice after 
'deducting the. amount of. the freight paid t.o the carrier. This was 
the regular .. mid consistent practice until some time after the issuance 
of the complaint. in this. proceeding. As found. 1in subsection. (e) of. 
the same paragraph;. respondents sought, by c.Onc~rt o£ aCtion ·ar'nong -· 
themselves, to !n7_qid· the risks· and· responsib,il~ties, of .ownership· of 
cement in tra1isit to the, purchaser and by contract to impose·stlCh risks 
and responsibilities· on the· purchaser. These and other, actions of' 
respondents have.signifi.ed their intention to pass titie to celJlent sold· 
to the purchaser .at the time of delivery to ~he comnion carrier. and 
at the mill ·nets applicable :to. purchas~rs ·at particular. destinations. 
In the.ord~nary course of their business.respondents haverefer;r~dto 
mill net as .the pric~ of cenient and-have use:cl that term as _'.the equiva­
lent of and interchangeably with price ... An illustration of, thi~ ap­
pears in 'a.lett!'Jr di~,ted July, 26, 19p5, fro;n Superior t<?· .Professor 
Arthur R. Burns in wl~ich it \;:as stated: ,_ . · 

This freight rate of course; does not. in any' way accrue to us·a nd the n~t price 
fur our cement at- such~ a: .delivery point, in fact· the. only price that is o.f auy 
ndvantage to us, -is' the cement pr·ice stripped .of freight, package ,and discount,' 
Which Of COUrse in n~y o~·n mind ·be~omes ti;e Sell\ng~price ~0· far as We are COil-. 
cernecl (Com. Ex. 971-17P)·. . . ' . . . 

'f ,.. . . -·· . ., . ·'I . . /-( 

_The accounti:rig, p~·~ctices o~: ~sp~ndents have. b~ert · cqnsist~nt only' 
WJth the conc~usion .t~at :they. rec~gnize.d 1~1ill net .as th.~ ~r~te, J?~ice_ ?~ 
cement. Mill lf_et bei1ig t.he ~?nly part 9f the fl,e~i'{er'?d. pr;ic.~. o.rdi-
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narily received from the buyer and passed through the seller's books 
as sales income, the total of mill net sales becomes the tot~l sales 
income with which total costs may be compared to ascertain profit or 
loss. Respondent sellers have been accustomed to compare average 
mill net per barrel, as well as mill net per barrel on particular sales, 
with average cost per barrel. Economic experts testified that under 
the course of business pursued by respondents, mill net is the true 
price of cement. Economic experts produced by respondents testified 
that the amount of price discrimination cannot be determined or 
expressed except in terms of mill net. 

(d) The use of the multiple basing-point delivered-price system by 
respondents for the purpose and with the effect of producing identical 
delivered prices at any given destination and thereby avoiding price 
competi~ion, precludes any defense of the systematic variations in 
mill nets as being made in good faith to meet an equally low price 
of a competitor. On the contrary, these systematic variations are 
made in order that the delivered prices of all respondents selling at 
any given location may be equally high and equally low. As has been 
heretofore pointed out, if respondents' delivered prices were treated as 
true prices they would not reflect due allowance ·for differences in 
the cost of delivery. The use of the formula of lowest combination 
of base price plus freight precludes due allowance being made for 
differences in actual cost of delivery in all cases where the point of 
shipment is not that of the governing base mill upon which the 
delivered price was calculated. The failure to make due allowance 
for cost of delivery in such delivered prices automatically refleets 
itself in the varying mill nets. The systematic variations in tnill 
nets resulting from responaents' pricing system are conditioned upon 
and are in proportion to the failure of the respective respondent 
sellers to make due allowance in their delivered prices for differences 
in their actual costs of delivery. 

(e) The Commission rejects respondents' contention that the legis· 
lative history of the Robinson-Patman Act shows an intention on the 
part of Congress- to legalize whatever price discriminations are in· 
volved in respondents' multiple basing-point delivered-price systel11· 
The failure of Congress to define price as mill net, on which failure 
respondents rely, does not avoid the necessity of having some definite 
concept of price iii performing the administrative duty of preventin.g 
price discrimination under the statute. In the circumstances of tblS 
case, whether price be considered as delivered price under respond· 
ents' pricing system or as mill net, there are price di.scrimination5 

which cannot be explained or justified by differences in cost of deli"· 
ery and which reflect nothing but respondents' plan and effort to 
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lllake their delivered prices identical at each destination. Among the 
reasons for rejecting respondents' contention is the fact that its ac­
ceptance would attribute to Congress the contradictory intention of 
Prohibiting discriminations that fail to make due allowance for dif­
ferences in cost of delivery and, at the same time, legalizing them. To 
accept respondents' contention would be to recognize the right of a 
combination engaged in suppressing price competition to, define and 
~reat the word "price" in a manner that promotes and is inextricably 
Interwoven with its price-fixing objectives. 

PAR. 25. The Commission concludes from the evidence of record 
and therefore finds that in the circumstances of this case the system­
atic discriminations in mill nets by each respondent seller among its 
\'arious customers which necessarily result fron;t.the use of the multi­
Ple basing-point delivered-price system are discriminations in price 
that are unlawful under subsection (a) of Section 2 of the Clayton 
Act as amended; that the effect of such discriminations in price has 
been and may be substantially to lessen competition and tend to create 

· a monopoly in the sale and distribution of cement, and has been and 
lllay be to injure, destroy, and prevent competition with respondents 
Who grant and exact such discriminations; that such discriminations 
do not 1make due allowance for differences in the cost of delivery or 
for other diffe.rentials permitted by subsection (a) of Section 2 of 
said act; and that such discriminations are not made in good faith 
to meet an equally low price of a competitor within the meaning of 
subsection (b) of section 2 of said act. 

PAR. 26. The Commission concludes from the evidence of record 
and therefore finds that the capacity, tendency, and effect of the com­
bination maintained by the respondents herein in the manner afore­
Said and the acts and practices performed thereunder and in con­
~ection therewith by said respondents, as set. out herein, has been and 

- Is to hinder, lessen, restrain, and suppress competition in the sale 
and distribution of cement in, among, and between the several States 
of the United States; to deprive purchasers of cement, both private 
ana governmental, of the benefits of competition in price; to system­
atically maintain artificial and monopolistic methods and prices in 
the sale and distribution of cement, including common rate factors 
Used and useful in the pricing of cement; to prevent purchasers from 
Utilizing motortrucks or water carriers for the transportation of ce­
lnent and from obtaining benefits which might accrue from the use 
of such transportation agencies; to require that purchases of cement 
be made on a delivered price basis, and to prevent and defeat efforts 
of purchasers to avoid this requirement; frequently to deprive agen­
cies of the Federal Government of the benefits of all or a part of the 
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lower land-grant rates available to such purchasers;. to require cer­
tain agencies of the Federal Government to purchase their require· 
ments of cement through dealers at higher prices than are available 
in direct purchases from manufacturers; to establish and maintain 
an agreed classification of customers who may purchase cement from 
manufacturers thereof; to maintain uniform terms and conditions of 
sale; to hinder and obstruct the sale of imported cement through re· 
straints upon those who deal in such cement; and otherwise to pro· 
mote and maintain their multiple basing-point delivered-price sys· 
tern and obstruct and defeat any form of competition which threatens 
or tends to threaten the continued use and maintenance of said systen1 
and the uniformity .of prices created and maintained by its use. 

CONCLUSION 

The aforesaid combination and acts and practices of respondents 
pursuant thereto and in connection therewith, as hereinabove found, 
under the conditions and circumstances set forth, constitute unfair 
methods of competition in commerce vdthin the intent and meaning 
of the :Federal Trade Commission Act; and the .discriminations in 
price by respondents, as hereinabove set out, constitute violations of 
subsection (a) of Section 2 of an act of Congress entitled "An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes," .approved October 15, 1914 (the Clayton 
Act), as amended by act approved June 19, 1936 (the Robinson-Pat· 
man Act). 

ORDER TO CEASE AND m.:SIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answers o~ re· 
spondents, testimony arid other evidence in support of and in opposi· 
tion to the allegations of said complaint taken before an examiner of the 
Commission theretofore duly designated. by it, report of the trial e,C· 
aminer and exceptions thereto, various motions and appeals, briefs 
in support of the complaint and in opposition thereto, and oral ar· 
guments of counsel, and the Commission having made its findings as 
to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act and o£ subsec· 
tion (a) of Section 2 of an act of Congress entitled "An act to supple· 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes," approved October 15, J914 (the Clayton Act), 
as amended by act approved June 1fl, 1936 (the Robinson-Patman 
Act): 
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It ia ordered, That respondent, The Cement Institute, an unincor­
porated association, its officers, trustees, agents, representatives, and 
emplo~s, and the corporate respondents, Aetna Portland Cement V 
Co.KA-Ipha Portland Cement Cq(, Ar~ansas Portland Cement _Co.,--. 

'-.._Ash Grove Lime & Portland Cement Co.~ ·Beaver Portland Cement _.......­
. Co., The Bessemer Limestone & Cemen( Co., Calaveras Cement Co., . 

California Portland Cement Co., Colorado Portland Cement Co., 
Consolidated Cement Corporation, CopJay Cement l\fanufacturi,pg ,.... 
Co., Cumberland Portland Cement Co-:(Dewey Portland Cement C'03 -
Diamond Portland Cement Co., E<lison Cement Corporation, The 
Federal Portland Cement Co., Inc., Florida Portland Cement Co., 
Georgia Cement & Products Co., Giant Portland Cement Co., The 
Glens Falls Portland Cement Co., Great Lakes Portland Cement Cor­
poration, Green Bag Cement Co. of Pennsylvania, Green Bag Cement 
Co. of West Virginia, Hawkeye Portland Cement Co., Her<;ules Cement 
Corporation, Hermitage Portland Cemel}t Co., Huron Portland Ce-
ment Co., Idaho Portland Cement Co.(Lone Star Cement Corpora-~ 
tion (the corpor~on named in the complaint as International Ce-l 
lnent Corporation);Keystone Portland Cement _9o., Kosmos Portland Y. 
Cement.._Co., Ytwrence Portland Cement Co.'KLehigh Portland Ce-~ 
tnent C.f.,~lai·quette Cement l\fanufacturi:Q.g C9J; Medusa Portland _r: 
Cement C~,--MrS:souri Portland Cement Co'S-<.(he :Monarch Cement' -v-­
o/, l\Ionolith"Portland Cement Co., 1\Ionolith Portland Midwest Co., '::-...... v · 
National Cement Co., Nazareth Cement Co., Nebraska Cement Co., 
North American Cement Corporation, Northwestern Portland Cement 
Co., Northwestern States. Portland Cement Co., Oklahoma Portland 
Cement Co., Oregon Portland Cement Co., Pacific Portland Cement 
Co., Peerless Cement Corporation, Pennsylvania-Dixie Cement Cor-

. poration, Petoskey Portland Cem~nt Co., Pittsburgh Plate Glass Co., 
Portland Cement Co. of Utah, Riverside Cement Co., Santa Cruz 
Portland Cement Co., Signal Mountain Portland Cement Co., South-
ern States Portland Cement Co.: Southwestern Portland Cement Co., 
Spokane Portland Cement Co., Standard Portland Cement Co., Su­
Perior Cement Corporation, Su~ior Portland Cement, I~., Three <. 
Forks Portland Cement Co.,<(rinity Portland Cement Co, Union · ~ 
Portland Cement Co.,.<Vniversal Atlas Cement Co., ValleY. Forge -
Cement Co., Volunteer Portland Cement Co., Vulcanite ortland 
Cement Co., 'Vabash Portland Cement Co., 'Vest Penn Cement Co., 
'I'he Whitehall Cement Manufacturing Co., Wolverin_e Portland Ce-
~ent Co., and Yosemite Portland Cement Corporation, their respec-
i~ve officers, agents, representatives, and employees, in or in connec-
tion with the offering for sale, sale, and distribution of portland ce-
ment in interstate commerce, do forthwith cease and desist from en-
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tering into, continuing, cooperating in, or caiTying out any planned 
common course of action, understanding, agreement, combination, 
or conspiracy between and among any two or more of said respondents, 
or between any one or more of said respondents and others not parties 
hereto..,..to do or perform any of the following things : 

l<Quoting or selling cement at prices calculated or determined pur· 

\ 1
• sua~to or in accordance with the multiple basing-point delivered· 
.' price system; or quoting or selling cement pursuant to or in accord­

ance with any other plan or system which results in identical price I~ quotations or prices for cement at points of quotation or sale or to 
' / 1 /l particular purchasers by respondents using such plan or system, or 

Plj which prevents purchasers from finding any advantage in price in 
l. ! dealing wit._h one or more of the resp~ndents against any of the other 

I 
respondents~ · 

~ 2. In cor:nection with or in aid or support of any plan, system, acts, 
or practices prohibited in paragraph 1 above-

(a) Refusing or declining to quote or sell cement at the location 
of the producing mill at a price effective at such location. 

(b) Refusing or declining, when quoting or selling cement at a 
price effective at the location of the producing mill, to allow pur­
chasers to provide transportation by any means, at any cost, or to 
anY-, place they may desire. · 
"'((c) Quoting or selling cement at :f. o. b. mill prices calculated by 
deducting actual common-carrier transportation charges from de· 
livered-price quotations or delivered prices which are equivalent to 
the sum of the base price at, plus common-carrier transportation 
charges from, any point other than the actual shipping poin~"-

(d) Quoting or se1ling cement ostensiply at f. o. b. mill priceS, but 
which priceS', plus common-carrier transportation charges to pur· 
chasers' destinations, are systematically equivalent to identical de­
livered costs to such purchasers frorq differently located mills. 

(e) Quoting or seJling cement at delivered prices calculated as or 
systematically equivalent to the sum of the base price in effect at, 
plus common-carrier transportation charges from, any point other 
than the actual shipping point. 

{f) Quoting or selling cement at delivered prices which system· 
atically include a common-carrier transportation factor greater or 
less than the actual cost of such common-carrier transportation from 
the point. of shipment to destination. 

(g) Quoting or selling cement at delivered prices which system· 
ntically include a freight factor representing transportation by a• 
t;ommon carrier having higher rates than the means of transportation 
actually employed. 
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~ (h) Quoting or selling cement at destination-cost figures acco~­
panied by a requirement that for invoicing purposes the f. o. b. m1ll 
Price shall be determined by making specified deductions from said 
destination cost figures. 

( i) Quoting or selling cement to any instrumentality of the Federal 
Government in a manner or upon terms which deprive the Govern­
tnent of all or any part of the benefits of land-grant or other special 
eommon-carrier rates to which it may be lawfully entitled. 

(j) Collecting, compiling, circulating, or exchanging information 
concerning common-carrier transportation charges for cement used 
or to be used as a factor in the price of cement, or using, directly or 
indirectly, any such information so compiled or received as a factor 
in the price of cement. 

(k) Controlling or attempting to control the destination or use 
of cement after the acquisition of title thereto by the purchaser. 

(l) Determining upon any basis for the selection or classification 
of customers, or using any basis so determined for selecting or classify­
ing customers. 

(m) Determining u'pon the projects or types of projects for which, 
or the purchasers or classes of purchasers to whom, sales of cement 
Will or will not be made directly by respondents. 

(n) Collecting, compiling and circulating, or exchanging statistical 
data which reyeal the individual production, stocks, sales, or ship­
Inents of cement of any corporate respondent to other corporate 
respondents. 

( o) Maintaining any form of espionage for the purpose of de­
termining whether or not their customers purchase or deal in im­
Ported cement; or discontinuing or threatening to discontinue sales 
of cement to customers because they purchase or deal in imported 
cement. 

(p) Determining upon any discounts, package charges or refunds 
thereon, or other terms or conditions of sale, or using any discounts, 
Package charges or refunds thereon, or other terms or conditions of 
Rale so determined. 

3. Discriminating in price between or among their respective cus­
t~rners by systematically charging and accepting mill net prices which 
differ by the amounts necessary to produce delivered costs to pur­
chasers identical with delivered costs available to such purchasers 
1hrough purchases from other respondents. 

4 .. Usi~g any me~ns substantially similar to those specifically set 
out m th1s order w1th the purpose or effect of accomplishing any of 
the things prohibited by this order. 

I. 
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It is further ordered, That for the reasons set out in the findings 
ns to the facts in this proceeding, the case growing out of the com~ 
plaint herein be, and the same hereby is, closed as to respondent, 
Castalia Portland Cement Company, without prejudice to the right 
of the Commission, sho'uld future facts so warrant, to reopen the 
same and resume trial thereof in accordance with its regular pro~ 
cedure. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
llave complied with this order. 



ASSOCIATED LABORATORIES: INC. 263 

Sylltibus 

IN THE MA Tl'ER OF 

·ASSOCIATED LABORATORIES, INC., TRADING AS ALLIED 
LABORATORIES, KELP-A-MALT COMPANY, AND SEEDOL 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THEJ ALLEGED VIOLATION 
OF SEC. I> OF AN ACT OF CONGRESS APPROVED SEPT. 2~, 1914 

Docket 29"19. Complaint, Nov. 12, 1936-Decision, July 20, 191,3 

\Vhet·e a corporation, engaged in the manufacture and competitive interstate 
sale and distt·ibutlon of its "Kelp-A-Malt Tablets"; through advertisements 
and depletions in newspapers and periodicals, and through radio broadcasts, 
directly and by implication-

{ a) Represented that through use of its product weak, emaciated, thin, and 
underweight persons could overcome such conditions; and that those who 
were without shapeliness could acquire attractive form and :flgUI'e and develop 
well-proportioned bodies ; and 

(b) Represented that such use enabled tired and run-down persons to regain 
normal health, strength, and vigor; and those who, by reason of undernour­
Ishment or underweight were suffering from such conditions as sour or acid 
stomach, gas and indigestion, to be relieved; 

l'he facts being that the product in question was wholly incapable of accomplish­
ing such results; ·ns to the ingredients which formed the basis for said claims, 
there is no relation between deficiency of calcium and phosphoms and the 
conditions for which it recommended its product, and the amounts of vitamin 
ll1, iron and iodine In the pt·oduct were Insufficient to be of any therapeutic 
significance; 

"With tend(:ncy and capacity to mislead and deceive a substantial portion of­
the purchasing public with respect to the therapeutic properties of said 
Product and benefits to be derived from its use, thereby causing substantial 
purchase of such product as a result, whereby trade was diverted unfairly 
to It from its competitors: 

lleld, That such acts anu practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair methous 
of competition in commerce. 

As respects th~ contention that the amounts of certain minerals and vitamins 
Pt·ovlded 1by the dally dosage of a certain product-which fell far short of 
supplying the minimum therapeutic uosuge recognized as sufficient-equalled 
or exceeded the minimum daily requirements according to standards estab­
lished by the Food and Drug Administration, and that pmduct In question 
Was a food rather than a drug and also a dietary supplement: Such conten­
tion had no material bearing upon the fssues Involved, in that standards re­
ferred to presupposed that Individual was In f':>Od health and not suffer­
Ing fmm a deficiency of any of the mlnemls or vitamins involved, whereas 
challenged advet-tlsements were db·ected to those assumed to be deficient 
therein, In which cases the standards in question have no application; so 

·that, while for those In health the product hi question might serve as a 
dietary supplement and aid in preventing certain mineral or vitamin deft• . . 


