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Where a purchasing corporation, owned by wholesale grocers In various parts 
of the United States, and which, following Its organization-

(1) Secured from one of its stockholders exclusive license to the latter's "Red 
and White" brand and label and to enter into franchise agreements whereby 
jobber licensees were granted exclusive right to sell "Red and White" goods, 
were required to purchase annually specified amount thereof, because stock· 
holders of the corporation, and entered into arrangements with said whole­
salers' "Red and 'White" retail grocer customers, who were authorized and 
obligated to sell and feature the "Red and White" goods; and 

(2) Acted as purchasing agent for its said jobber licensees, keeping them cur-
1 rently advised as to market conditions, etc., and rendering valuable adver· 

Using services including advertisements In periodicals of national circula· 
tion, the supplying of newspaper matrix service, and point of sale adver· 
tising such as handbills, window display bulletins, etc., and also the sup-· 
plying of Its "store development" or ".fl.eld" service directed to promoting 
affiliation of retail grocery stores with the jobber licensees and assisting latter 
with respect to appearance, etc., of the "Red and Wblte" retail stores-

(a) Received and accepted from sellers brokerage or commission o~ orders thus 
placed through it for its said stockholder buyers and licensees, as well as on 
their orders independently placed; and transmitted it to them in dividends 
and services, as aforesaid ; and 

( l'J) Received and accepted, and transmitted in dividends or otherwise, annual 
payments of $30,000 made to it by a corporation subsequently created by 
certain of its fot·mer officers and key employees and by it licensed exclu· 
slvely to carry on aforesaid purchasing and other activities ; and 

Where, to avoid inhibitions of the Robinson-Patman Price Discrimination Act, 
a corporation organized following enactment thereof and officered and 
owned by four individuals, former officers and key employees of aforesaid 
buyer-owned corporation, in conjunction with the moving spirit in the orig­
inal organization thereof, and licensed to carry on exclusively the activities 
above described (excepting only the "store development" or "field" service. 
which said buyer-owned corporation continued to carry on-

(c) Received and· accepted from sellers brokerage or commission on orders 
thereafter placed through it by the stockholder buyers and licensees of afore­
said buyer-owned corporation, as well as on orders placed by them directly 
with the sellers, and transmitted same to such stockholder-buyers and 
licensees in the various services above described, and in the aforesaid 
$30,000 paid annually to said .buyer-owned corporation in consideration of 
its exclusive license thet·efrom; and . 

Where six corporations, wholesale grocers and stockholders in said buyer-owned 
corporation, along with other wholesale grocer and jobber licensee stock­
holders therein-
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(d) Received and accepted In the form of dividends and services, as hereinbe­
fore Indicated, from said buyer-owned corporation and from its aforesaid 
successor in most of former's purchasing and servicing activities, broker­
age or commission on orders placed by said buyers through said purchasing. 
agencies, and independently brokerage or commission on their purchases 
from numerous manufacturers and packers throughout the country; and 

Where some seven corporations, engaged In the sale throughout the countcy 
of foodstuffs and allied products, and typical members of a lari;e class; G~ 
manufacturers and processors similarly engaged-

(e) Transmitted and paid to said buyer-owned corporation and lts said cor .. 
porate successor, brokerage fees or commission both upon the orders placed 
as aforesaid· through said corporations and upon orders placed wre<1tly by 
said stockholders: 

Held, That such transmission and payment of brokerage fees or coiD\Ilrlssions, 
and receipt and acceptance thereof as hereinabove set forth. constituted 
violations of Subsection (c) of section 2 of the Clayton Act. as amended 
by the Robinson-Patman Act. 

As respects the activities of a corporation organized, following enactment of 
the Robinson-Patman .A.ct, by four former officers and key employees of 11. 

buyer-owned corporation which bad theretofore received and tr&nsmitteU,. 
In the form of dividends and services, brokerage or commission upon orders 
of its wholesale grocers and jobbers licensee stockholders with numerous 
manufacturers and sellers throughout the country: the conclusion was fn,.. 
escapable that said second concern was the agent not of the seller-manu,_ 
facturers and packers but of the former corporation and lts buyer-stock­
holders, where It appeared that later or second concern continued to carry 
on the purchasing and service activities of the former under a contract 
licensing It exclusively to carry on such activities under the "Red and White" 
brand and label theretofore controlled by said buyer corporation, through 
which contract rights said buyer-owned corporation benefitted by the pay­
ment of an annual license fee of $30,000 and valuable market and adver­
tising services, and termination of which contract rights would deprive the 
latter or second corporation of Its source of Income and virtually end its ex­
Istence as· a going business concern; so that contention that latter repre­
sented nothing more than a private business venture on the part of the five­
stockholders and that their activities constituted a legitimate brokerage­
business representing only the sellers with whom It bad brokerage agree­
ments, could not be accepted, its activities being primarily in the Interest 
of said buyer-owned corporation and benefits accruing to the sellers being 
of an incidental nature. 

Defore Mr. Johtn P. Bramhall, trial examiner. 
Mr. John T. Haslett and J.Ir. John Darsey for the Commission. 
Mr. T. Hu:rdy Todd, of Washington, D. C., and Mr. Jolvn lV. Ogren 

and Nicholson, Snyder, Ohadrtvell &: Fagerburg, of Chicago, Ill., for-
Modern Marketing Service, Inc. · · 

Dudley, Stowe & Sawyer, of Buffalo, N. Y., for Diamond Match Co~ 
Stearns&: McBride, of Chicago, Ill., for Morton Salt Co. 
Mr. William D. Mc/{enzie and Mr. James M. Best, of Chicago, Ill.,. 

for Quaker Oats Co. 
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Mr. Lawrence B. Murdock, of St. Louis, Mo., for Ralston-Purina Co. 
Rosen, Kammer, ·wolff & Farrar, of New Orleans, La., for Wesson 

Oil & Snowdrift Sales Co. 
Fulbrigld, Crooker, Fre{31Jnan & White, of ·washington, D. C., for 

Standard Rice Co. 
Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, Ohio, for The 

Procter & Gamble Distributing Co. 
Mr. Sc1.Mrd R. Moore, of Minneapolis, Minn., for Nash-Finch Co. 
O'B1~ian, Hellings, Uls"/1, & Morey, of Buffalo, N.Y., for S.M. Flick­

inger Co., Inc., J ulliard Cockcroft Corp., Laurans Brothers, Inc., West 
Coast Grocery Co. and H. 0. ·w ooten Grocery Qo., anu along with 

Mr. T. Hardy Todd, of Washington, D. C., for Red and White Corp. 

CoMPLAINT 

The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June .19, 1936, have vio­
lated and are now violating the provisions of subsection (c), section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C., title 15, sec. 13}, hereby issues its complaint 
stating its charges with respect thereto as follows: 

PARAGRAPH 1. Respondent, Modern Marketing Service, Inc., is a 
corporation, organized and existing under and by virtue of the laws 
of the State of Illinois with its principal office and place of business at 
222 West North Bank Drive, Chicago, Ill. 

PAR. 2. Respondent, Red and White Corporation, is a corporation, 
organized .and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located at 
222 West North Bank Drive, Chicago, Ill. 

PAR. 3. Respondent, Diamond Match Company, is a corporation, 
organized and existing under and by virtue of the laws of the State 
of Delaware, with its principal office and pliice of business located at 
30 Church Street, New York, N.Y. 

Respondent, Morton Salt Co., is a corporation, organized and exist­
ing under and by virtue of the laws of the State of Illinois, with its 
principal office and place of business at 208 West Washington Street, 
Chicago, Ill. 

Respondent, Quaker Oats Co., is a corporation, organized and exist­
ing under and by virtue of the laws of the State of New Jers.ey with 
its principal office and place of business located at 141 West Jackson 
Street, Chicago, Ill. 
· Respondent, Ralston-Purina Co., is a corporation, organized and 
existing under and by virtue of the laws of the State of Missouri, with 
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its principal office and place of business located at 835 South Eighth 
Street, St. Louis, Mo. 
Respond~nt, Wesson Oil and Snowdrift Sales Co., is a wholly owned 

subsidiary of the Wesson Oil & Snowdrift Co., Inc., a corporation, 
organized and existing under and by virtue of the laws of the State 
of Louisiana, with its principal office and place of business located at 
1701 Canal Bank Building, N'ew Orleans, La. 

Respondent, Standard Rice Co., is a corporation, organized and 
existing under and by virtue of the laws of the State of Texas, with 
its principal office and place of business located at Butler and Spring 
Streets, Houston, Tex. 

Respondent, Procter & Gamble Co., is a corporation, organized and 
existing under and by virtue of the laws of the State of Ohio, with its 
principal office and place of business located at Gwynen Building, 
Cincinnati, Ohio. 

The respondents in this paragraph named are hereinafter designated 
and referred to as "seller respondents." Said seller respondents and 
each of them are and since June 19, 193G, have been, engaged in the 
business of selling commodities, particularly foodstuffs, groceries, and 
allied products, to numerous buyers, including the buyer respondents 
hereinafter set out. Said seller respondents are fairly typical and rep­
resentative members of a large group or class of manufacturers, proc· 
essors and producers engaged in the common practice of selling a 

·substantial portion of their commodities to buyers who purchase 
through respondent, :Modern Marketing Service, Inc., as intermediary 
for buyers. Said group or class of sellers is comprised of a large num· 
her of such ·manufacturers, processors and producers, too numerous 
to be individually named herein as respondents or to be brought before 
the Comm:ission in this p1'oceeding without manifest inconvenience 
and delay. . 

PAR. 4. Respondent, S. M. Flickinger Co., is a corporation, or· 
ganized and existing under and by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
Bailey A venue and Clinton Street, Buffalo, N. Y. 

Respondent, Julliard Cockcroft Corporation, is a corporation, or­
ganized and existing under and by virtue of the laws of the State of 
California, with its principal office and place of business at 170 West 
Lake A venue, "\Vatsonville, Calif. 

Respondent, Laurans Brothers, Inc., is a corporation, organized and 
existing under and by virtue of the laws of the State of Massachusetts, 
with its principal office and place of business at 5 Pearl Street, New 
Bedford, Mass . 
. Respondent, "\Vest Coast Grocery Co., is a corporation, organized 
and existing under and by virtue of the laws of the State of Washing-
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ton, with its principal office and place of business located at 1732 
Pacific Avenue, Tacoma, Wash. 

Respondent, H. 0. Wooten Grocery Co., is a corporation, organized 
~and existing under and by virtue of the laws of the State o£ Texas, with 
its principal office and place of business located at the corner of First 
:and Walnut Streets, Abilene, Tex. 

Respondent, Nash-Finch Co., is a corporation, organized and exist­
ing under and by virtue of the laws of the State of Delaware with its 
principal office and place o£ business located at 430 Oak Grove, Minne­
apolis, Minn. 
· The respondents in this paragraph named are hereinafter designated 

and referred to as "buyer respondents." Each of the said buyer re­
spondents' is engaged in the wholesale grocery business and is a stock­
holder of the respondent, Red and White Corporation. Said buyer re­
spondents are named as parties respondent both individually and as 
representative of a group or class of a large number o£ wholesale 
grocery concerns, each o£ whom is likewise a stockholder in the Red 
and White Corporation. 

PAR. 5. Respondent, Modern Marketing Service, Inc., is now and 
since the time of its incorporation and organization on or about Octo-· 
ber 1, 1936, has been engaged in the business o£ providing purchasing 
and other services for the buyer respondents named in paragraph 4 
hereof. 

In the course and conduct of its business, respondent, Modern Mar­
keting Service, Inc., receives orders from the buyer respondents to pur­
chase commodities for the buyer respondents named herein and trans­
mits such orders as agent for said buyer respondents to the seller re­
spondents and other sellers. As a result of the transmission of said 
orders by said buyers to respondent, Modern Marketing Service, Inc., 
the execution of same by said respondent, Modern Marketing Service, 
Inc., for and on behalf of said buyers, and the acceptance of said orders 
by said seller respo.ndents and other sellers, goods, wares and mer­
chandise, particularly foodstuffs, are.by each of the said seller respond­
ents and other sellers shipped from the State in which such merchandise 
is located at the time of sale into and through the various other States 
of the United States, directly, to each of said buyer respondents. 

In the course of the buying and selling transactions hereinabove re­
ferred to resulting in the delivery o£ products from said seller respond­
ents to the buyer respondents, said seller respondents, since June 19, 
1936, have transmitted, paid and delivered, and do transmit, pay and 
deliver to the respondent, Modern Marketing Service, Inc., so-called 
brokerage fees or commissions, th~ same being percentages of the 
quoted sales prices agreed upon by the said seller respondents and the 
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respondent, Modern Marketing Service, Inc. Respondent, Modern 
MarketinO' Service, Inc., since June 19, 1936, has received and accepted 
and is rec:iving and accepting such so-called brokerage fees or commis-
sions upon the purchases of the buyer respondents. • 
· Approximately 98 percent of the gross income of respondent, Mod­
ern Marketing Service, Inc., is derived from so-called brokerage fees 
and commissions paid by the sell~r respondents and other sellers to the 
respondent, Modern Marketing Service, Inc., upon the purchases of 
the buyer respondents and other buyers in the manner and form here­
inabove described. 

Said respondent, Modern Marketing Service, Inc., was organized 
and incorporated by former officers of the respondent, Red and 1Vhite 
Corporation, who resigned their positions as such officers with the re­
spondent, Red and 1Vhite Corporation, to form the respondent, Modern 
Marketing Service, Inc., for the purpose of having Modern Marketing 
Service, Inc., to act 'as the purchasing agent for the buyer respondents. 

P.AR. 6. Respondent, Red and 1Vhite Corporation, was organized 
on or about December 27, 1927, and engaged in the business of provid­
ing purchasing and other services for the buyer respondents until 
October 1, 1936. Respondent, Red and White Corporation, in addition 
to providing the aforesaid services, furnished store front services 
through the buyer respondents for various customers of such buyer re­
'Spondents as hereinafter set out. 

In the course and conduct of its business, as aforesaid, prior to 
October 1,1936, said respondent, Red and 1Vhite Corporation, received 
orders to purchase commodities, particularly groceries and foodstuffs, 
from its various stockholders, consisting of wholesale grocery concerns, 
as aforesaid; a representative number of which are the buyer respond­
ents, and transmitted such orders as the agent of said buyer respondents 
to the aforesaid seller respondents. As a result of such transmission 
of said orders, by such buyer respondents to respondent, Red and 
White Corporation, the execution of same by said respondent, Red 
and White Corporation, for and on behalf of said buyer respondents, 
and the ac~eptance of said orders by said seller respondents and other 
sellers, goods, wares and merchandise, particularly foodstuffs, were, 
by the above-named s~ller respondents, and other sellers, shipped from 
the State in which such merchandise was located at the time of sale, into 
11~d through the various States of the United States, directly, to 
said buyer respondents in the States of their respective locations as 
aforesaid. , 
. The service furnished b)j the respondent, Red and White Corpora­

tion, other than the purchasing service hereinbefore described, are as 
follows: 
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The respondent, Red and White Corporation, furnished to the buyer 
respondents a service which consisted of keeping its stockholders ad­
vised, by bulletins and otherwise, of market conditions and prices of 
commodities pffered for sale by the seller respondents and other sellers. 

Respondent, Red and White Corporation, furnished to the- buyer re-­
spondents a service which consisted of the preparation and distribution 
by the respondent, Red and 'White Corporation, of window display 
banners, placards, a matrix service for newspapers, weekly hand-bills 
under the title of "News Flashes'' and also a monthly magazine pub­
lished under the title of "Hy-Lites." 

In addition to the above-described services, said respondent, Red 
and White Corporation pursued a practice and policy of serving the 
buyer respondents by attempting to stimulate and increase the sales 
of said buyer respondents by causing to be organized various local 
groups of retail grocery stores in approximately 35 States of. the 
United State-s who became affiliated with and who cooperated with 
said respondent, Red and 'White Corporation; by using respondent's 
name "Red and 'Vhite" on their stores in connection with the sale and 
distribution of foodstuffs and other commodities purchased from 
buyer respondents ; by using certain specified services furnished by 
the respondent, Red and White Corporation and by instructing and 
assisting the said retailers in the use of said combined services, uni­
form display posters, suggested store arrangements and various sundry 
centralized sales plans and various other ways. 

The cost of the services, as perfonned by the respondent, Red and 
White Corporation prior to October 1, 1!)36, in the manner herein­
above described, was defrayed from funds derived from so-called 
brokerage fees paid by the seller respondents and other sellers upon 
purchases of the buyer respondents. 

PAR. 7. On or about October 1, 1936, said respondent, Red and 
'Vhite Corporation entered into a contract with the respondent, Mod­
ern Marketing Service, Inc., whereby the brands, trade marks and 
labels owned or controlled by the respondent, Red and White Cor­
poration were leased to the respondent, Modern Marketing Service, 
Inc. Pertinent provisions of said contract are as follows: 

LICENSE AGREEMENT • 

THIS AGREEMENT made in duplicate October 1, l!J3B, by and between RED 
& WHITE CORPORATION, a corporation organized and existing under and bY 
virtue of the ·Iaws of the state of Nev; York, and having its principal office in 
the city of Duffalo, New York, (hereinafter referred to as the Licensor), party 
of the first part, and MODERN MARKETING SERVICE, INC., a corporation 
organized and existing under and by virtue of the laws of the state of IllinoiS 
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and having its principal office in the city of Chicago, Illinois, {herelnafteJ: re-­
ferred to as the Licensee) party of the second part . 
. WITNESSETH, That 

WHEREAS, the Licensor owns or controls ·as Licensee various brands, trade· 
names and trade marks known and used in the grocery business throughout 
the United States, and the good will associated therewith, which brands, trade. 
names and trade marks, together with specification of the Licensor's ownership. 
or control thereof, are set forth In Schedule A annexed hereto; and 

WHEREAS, said ownership and control of said brands, trade names and trade 
marks are subject to various existing contracts between the Licensor and its 
stockholders and/or others; and 

WHEREAS, the licensee is engaged in the general grocery brokerage business. 
throughout the United States and desires the right, privilege and authority to 
use and deal in said brands, trade names and trade marks subject to said existing 
contract; 

NO\V, THEREFORE, in consideration of the mutual covenants and agreements. 
herein contained, the sum of One Dollar ($1.00) by each party to the other in 
hand paid, receipt whereof is hereby acknowledged, and other good and valuable­
considerations, the parties hereto hereby mutually covenant and agree as follows: 

1. The Licensee for the period of one year from the date hereof shall have the 
exclusive right, privilege and authority throughout the United States to use and 
deal in, with jobbers or wholesal('rs, the brands, trade names and trade marks. 
which are owned or controlled by· the Licensor as aforesaid and which are set 
forth in a certain schedule marked Schedule A, annexed hereto and made a part 
hereof, and to sublicense manufacturers to pack, ship and S('!l to jobbers or· 
wholesalers goods and merchandise bearing said brands, trade names and trade. 
marks, subject, however, to any and all existing contracts between the Licensor 
and its stockholders and/or others relative to said brands, trade names and: 
trade marks. 

2. In consideration thereof, the Licensee has paid to the Licensor the sum of· 
Thirty Thousand Dollars ($30,000.00), receipt whereof Is hereby ·acknowledged .. 

3. While this agt·eement shall be in effect, the Licensor shall not license any 
other person, firm, association or corporation similarly to use or deal in said 
brands, trade names and trade marks, or similarly to sublicense thereunder~ 
provided, however, that nothing in this agreement shall prohibit the Licensor 
from selling its capital stock or from acquiring new stockholders, and all benefits, 
resen·ations, rights and privileges inuring to the benefit of or belonging to the 
present stockholders of the Licensor, in or by the terms of this agreement, shall 
also ilt all times inure to the benefit of and belong to such new stockholders. 

4. At anytime, for distribution only in the territories allotted to them severally 
in their respective existing contracts with Red & White Corporation: 

(a) Stockholders of the Licensor may affix said brands, trade names and trade 
marks to unbranded seasonal canned goods purchased by them from or through 
sources other than the Licensee, and to goods manufactured by themselves, sub­
ject, however, to all terms, conditions and limitations contained in said existing 
contracts; and 

(b) II. A. 1\!arr Grocery Company, one of the stockholders of the Licensor. 
may also affix said brands, trade names and trade marks to unbranded manu­
factured goods purchased by it from or through sources other than the Licensee. 

5. The Licensee, at all times, shall ful'Dish labels bearing Raid brands, trade­
names and trade marks to stockholders of the Licensor upon their request, in 

569637-44--28 
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accordance with paragraph 4 hereinabove, and at cost, plus a handling charge of 
~~ . 

6. The Licensee shall require that said brands, trade names or trade marks 
.be used only on products of equat' quality to those specified ln Schedule A an­
.nexed hereto. 

7. The license herein granted shall extend for the period of one year from Oc­
tober 1, 1930, and shall be renewed for successive yearly periods upon terms 9.nd 
-<!ondltlons to be agreed upon mutually, unless either party shall, before Sep­
tember 1 of any year, give written notice to the President of the other party 
·of Its intention to terminate the license at the end of such yearly period. 

Pursuant to its obligation under the hereinabove described le~se 
the respondent, Modern Marketing Service, Inc., has performed the 
same services for and on behalf of the buyer respondents which were 
performed for the buyer respondents by the respondent, Red and 
White Corporation, prior to October 1, except as follows: 

Respondent, Red and White Corporation, since October 1, 1936, has 
continued to perform the store front services for the buyer respond­
ents which it performed for said buyer respondents prior to October 
1, 1936. 

The cost of the store front services as performed by the respondent, 
Red and \Vhite Corporation subsequent to October 1, 1936, is defrayed 
from the $30,000 income received by the respondent, Red and White 
'corporation pursuant to the aforesaid leasing agreement which $30,000 
has its origin in the so-called brokerage fees and commissions received 
by the respondent, Modern Marketing Service, Inc., upon purchases 
of the buyer respondents. 

The cost of the services, as hereinbefore described, as performed by 
the respondent, Modern Marketing Service, Inc., pursuant to its obli­
gation under the hereinabove described lease, is now and has been paid 
from funds derived from so-called brokerage fees paid by the· seller 
l'Cspondents and other sellers to the respondent, Modern Marketing 
:Service, Inc., upon the purchases of the buyer respondents. 

PAR. 8. Upon the execution of the aforesaid contract, said respond­
·ent, Modern Marketing Service, Inc., took over the existing lease for 
the premises occupied by Red and White Corporation and notified all 
·seller respondents who had previously dealt with the respondent, Red 
and White Corporation that said Modern Marketing.Service, Inc., had 
become the lessee of the brands, trade marks and labels formerly ownetl 
and controlled by the respondent, Red and White Corporation and 
d.esired to be appointed as broker for such sellers' products. 'When 
directed or requested by the respondent, Modern Marketing Service, 
'lnc., such sellers caused products purchased by the buyer respondents . 
:through the respondent, Modern Marketing Service, Inc., as inter-
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mediary for said buyer respondents, to l;>e labeled with the brands and 
trade marks of which Modern Marketing Service, Inc., is the lessee. 

PAR. 9. In all of the buying and selling transactions hereinabove 
referred to, the so-called brokerage fees or commissions are paid and 
transmitted by the seller respondents and other sellers to and ac­
-cepted and received by the respondent, Modern Marketing Service, 
Inc., upon the purchases of the buyer respondents, while the said re­
spondent, Modern Marketing Service, Inc., is acting in fact for and 
-on behalf of buyer respondents, for which said so-called brokerage fees 
-or commissions no services whatsoever have been rendered or are now 
being rendered in connection with such purchases for or to said seller 
respondents and other sellers by respondent, Modern Marketing 
Service, Inc. 

The so-called brokerage fees and commissions paid by the seller re­
spondents and other sellers to respondent, Modern Marketing Service, 
Inc., as intermediary, upon the purchases of the buyer respondents are 
transmitted to and accepted and received by the buyer respondents 
in the form of services performed by the respondents, Modern Mar­
keting Service, Inc., and Red and White Corporation for and on be­
half of said buyer respondents. 

P .AR. 10. The transmission and payment of said so-called brokerage 
fees or commissions by the seller respondents and others to the re­
spondent, Modern Marketing Service, Inc., upon the purchases of 
buyer respondents, and the receipt and acceptance thereof by there­
spondents, Modern Marketing Service, Inc., Red and White Corpora­
tion and the buyer respondents, in the manner and under the circum­
stances hereinabove set forth, is in violation of the provisions of sec­
tion 2, subsection (c) of the Clayton Act as amended by the Robinson­
Patman Act, approved June 19, 1936. 

REPORT, FINDINGS .AS TO THE FACTS, .AND ORDER 

Pursuant to the provisions of the act of Congress entitled "An act 
to supplement existing laws against unlawful restraints and monopo­
lies, and for other purposes," approved October 15, 1914 (the Clayton 
Act), as amended by section 1 of the act of Congress entitled "An 
act to amend section 2 of the act entitled 'An act to supplement exist­
ing laws against unlawful restraints and monopolies, and for other pur­
poses,' approved October 15, 1914, as amended (U. S. C., title 15, sec. 
13), and for other purposes," approved June 19, 1936 (the Robinson­
Patman Act), the Federal Trade Commission on May 6, 1939, issued 
and subsequently served its complaint in this proceeding upon the 
parties respondent named in the caption hereof, charging them with 
the violation of the provisions of paragraph (c) of section 2 of the 
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said act, as amended. After the issuance of the complaint and the 
filing by respondents of their answers thereto, testimony and other 
evidence in support of the allegations of the complaint were introduced 
by the attorneys for the Commission and in opposition thereto by the 
attorneys for certain of the respondents, before a trial examiner of the 
Commission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Commis­
siori. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the complaint, answers, testimony and other 
evidence, report of the trial examiner upon the evidence and the excep­
tions to such report, briefs in support of and in opposition to the com­
plaint, and oral argument; and the Commission, having duly con­
sidered the matter and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom. 

l'INDINGS AS TO THE FAOIS 

PARAGRAPH 1. Respondent, Modern Marketing Service, Inc., is a 
corporation, organized and existing under and by virtue of the laws 
of the State of Illinois, with its principal office and place of business 
located at 222 West North Bank Drive, Chicago, Ill. 

PAR. 2. Respondent, Red and ~ite Corporati<?n, is a corporationr 
organized and existing under and by virtue of the laws of the State· 
of New York, with its principal office and place of business located at 
180 Niagara Frontier Food Terminal, Buffalo, N.Y. 

PAR. 3. Respondent, The Diamond :Match Co., (referred to in the 
complaint as Diamond Match Co.), is a corporation, organized and 
existing under and by virtue of the laws of the State of Delaware, with 
its principal office and place of business located at 30 Church Street, 
New York, N.Y. 
· Respondent, :Morton Salt Co., is a corporation, organized and exist-
ing under and by virtue of the laws of the State of Illinois, with its I 
principal office and-place of business at 208 West Washington Street, 
Chicago, Ill. , I 

Respondent, The Quaker Oats Co. (referred to in the complaint as 
Quaker Oats Co.), is a corporation, organized and existing under and , 
by virtue of the laws of the State of New Jersey, with its principal 1

1 

office and place of business located at 141 West Jackson Boulevard, 
Chicago, Ill. 

Respondent, Ralston Purina Co. (referred to in the complaint as 
Ralston-Purina Co.), is a corporation, organized and existing under 
and by virtue of the laws of the State of Missouri, with its principal 
office and place of business located at 835 South Eighth Street, St. 
Louis, Mo. 
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Respondent, 'Vesson Oil & Snowdrift Sales Co. (referred to in the 
complaint as Wesson Oil and Snowdrift Sales Co.), is a corporation, 
organized and existing under and by virtue of the laws of the State 
of New Jersey, and is a wholly owned subsidiary pf the Wesson Oil & 

' Snowdrift Co., Inc (referred to in the complaint as 'Vesson Oil and 
Snowdrift Co., Inc.), a corporation, organized and existing under and 
by virtue of the laws of the State of Louisiana, with its principal office 
and place of business located at 1701 Canal Bank Building, New 
Orleans, La. 

Respondent, Standard Rice Co., Inc. (referred to in the complaint 
:as Standard Rice Co.), is a corporation, organized and existing under 
and by virtue of the laws of the State of Texas, with its principal 
oQffice and place of business located at Butler and Spring- Streets, 
Houston, Tex. 

Respondent, The Procter & Gamble Distributing Co. (referred to 
in the complaint as Procter & Gamble), is a corporation, organized 
and existing under ·and by virtue of the laws of the State of Ohio, 
with its principal office and place of business located in the Gwynne • 
Building, Cincinnati, Ohio. 

The respondents named in this paragraph are hereinafter referred 
to as the "seller respondents." They are now and since June 19, 1936, 
have been engaged in the business of selling various commodities, par­
ticularly foodstuffs and allied products, to numerous buyers, including 
the buyer respondents hereinafter designated. Such seller respond­
ents are fairly typical and representative members of a large group 
or class of manufacturers, processors, and producers engaged in sell­
ing a substantial portion of their products to the buyer respondents. 
Such group or class of sellers comprises a large number of such manu­
facturers, processors, and producers, too numerous to be individually 
joined in this proceeding as respondents. 

PAR. 4. Respondent, S.l\I. Flickinger Co., Inc., is a corporation, or­
ganized and existing under and by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
Bailey Avenue and Clinton Street, Buffalo, N. Y. 

Respondent, J ulliard Cockcroft Corporation, is a corporation, or­
ganized and existing under and by virtue of the laws of the State of 
California, with its principal office and place of business located at 
170 'Vest Lake Avenue, Watsonville, Calif. 

Respondent, Laurans Brothers, Inc., is a corporation, organized and 
existing under and by virtue of the laws of the State of Massachu­
setts, with its principal office and place of bm;iness located at 5 Pearl 
Street, New Bedford, Mass. 
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Respondent, West Coast Grocery Co., is a corporation, organized 
and existing under and by virtue of the laws of the State of Wash­
ington, with its principal office and place of business located at 1732 
Pacific A venue, Tacoma, Wash. 

R~spondent, H. 0. Wooten Grocery Co., is a corporation, organ.ized 
and existing under and by virtue of the laws of the State of Texas, 
with its principal office and place of business located at the corrier of 
First and Walnut Streets, Abilene, Tex. 

Respondent, Nash-Finch Co., is a corporation, organized and exist­
ing under and by virtue of the laws of the State of Delaware, with its 
principal office and place of business locate.d at 430 Oak Grove Street, 
Minneapolis, Minn. 

The r~spondents named in this paragraph are hereinafter referred to 
as the "buyer respondents." Each of these buyer respondents is en­
gaged in the wholesale grocery business and is· a stockholder of re­
spondent, Red and White Corporation. Such buyer respondents are 
fairly typical and representative members of a laTge group or class of 
wholesale· grocery concerns, each of whom is a stockholder of respond­
ent, Red and White Corporation. 

PAR. 5. In the course and conduct of their business the seller respond­
ents cause and since June 19, 1936, have. caused their respective prod­
ucts, when sold to the buyer respondents as hereinafter set forth, to 
be transported from various States of the United States to such pur­
chasers at their respective locations in various States of the United 
States other than those in which such shipments originate. There 
is and since June 19, 1936, has been a current of trade between the 
seller respon:dents and the buyer respondents in such products in com­
merce among and between the various States of the United States. 

PAR. 6. Respondent, Red and White Corporation, was organized in 
December 1927, by a group of wholesale grocers. Originally the au­
thorized capital of the Corporation was $50,000, representing 500 
shares of a par value of $100 each, but subsequently the capital was 
increased to $100,000, representing 1,000 shares of the same par value. 
The entire capital stock of the Corporation has at all times been owned 
by wholesale grocers exclusively. There are now some 40-odd stock· 
holders, among whom are the buyer respondents named in this pro­
ceeding. These wholesale grocery concerns are located at various 
points thtoughout the United States. 

PAR. 7. The principal incorporator of the Corporation was S. M. 
Flickinger of Buffalo, N.Y., who had for many years been engaged in 
the wholesale grocery business in Buffalo and whose business had en­
joyed marked success. Mr. Flickinger's business concern was the S. M. 
Flickinger Company, Inc., one of the buyer respondents, of which 
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Mr. Flickinger was president. In connection with and as a part of· 
the operation of his business, Mr. Flickinger had originated and de· 
veloped a private brand of foodstuffs and allied products known as. 
the "Red and White" brand. These commodities were obtained by 
the Flickinger Company from various manufacturers and packers,. 
but were always packed and marketed under the Red and White· 
label. 

To further the sale of Red and White goods, the Flickinger Co. 
entered into arrangements with retail grocers under which such 
retailers became Red and 'White stores. These retail grocery stores 
were not owned by the Flickinger Company but they were required 
to meet and maintain certain standards with respect to appearance,. 
service, etc. The retailer was not required to deal in Red and White 
goods exclusively but he was expected to place a sign on the front of 
his store indicating that it was a Red and White store, and was als~ 
expected to place sales emphasis on Red and White products. 

PAR. 8. Upon the organization of the Red and ·white Corporation. 
in 1927, Mr. Flickinger became its president, in which office he con­
tinued until his death in 1939. Immediately upon its organization 
the Corporation proceeded to obtain from the Flickinger Co. an ex­
clusive license for 99 years to the Red and White brand, and to enter­
into license or franchise agreements with wholesale grocers or job­
bers under which such jobbers were granted the exclusive right to­
sell Red and 'White products within designated territories. These job­
bers purchased capital stock in, the Red and White Corporation, usu­
ally in the amount of 15 shares each. One of the conditions of the· 
license agreement was that the jobber was required to purchase an­
nually a specified minimum. amount of Red and White goods, such 
purchases to be made through Red and White Corporation. Upon 
obtaining such license agreements the respective jobbers proceeded to ' 
enter into arrangements with retail grocery stores under the plan de·· 
scribed ·above. 

PAR. 9. The primary function of Red and 'Vl1ite Corporation was 
that of a purchasing agent :for the jobber licensees. It entered into 
working agreements with numerous manufacturers and packers. 
throughout the United States, including the seller respondents named 
herein, under which such manufacturers and packers agreed to pack 
commodities under Red and White labels and to pay to Red and White­
Corporation brokerage at specified rates u'pon all sales to the Red and 
White jobbers. The Red and 'Vhite jobbers sent their orders to Red 
and White Corporation, and the corporation in turn transmitted the­
orders to the sellers. In numerous instances, orders were sent by 
the jobbers to Red and Whit€;} Corporation in which no seller was speci· 
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fied. In such cases, Red and White Corporation inserted the name of 
the seller to which it desired the order to go, and sent the order on to 
:such seller. Occasionally, orders were placed with the sellers by the 
jobbers direct instead of through Red and Wp.ite Corporation, but 
the corporation received brokerage from the seller on these orders in 
the same manner as on purchases made through the Corporation. AU 
:shipments were made direct to the jobber, and all billings and settle­
ments therefor were likewise handled between seller and jobber di­
rect. During the early part of 1936, Red and 'White Corporation 
had working agreements of this kind with some 400 sellers located in 
some 31 States of the United States. 

PAR. 10. In connection with its purchasing activities, Red and 
White Corporation provided its jobber licensees with market service, 
keeping them currently advised as to market conditions, prices, etc. 
This information was usually supplied through bulletins and market 
letters. When a seller with whom Red and White Corporation had a 
working agreement revised its prices, the change was promptly made 
known by Red and White Corporation to the jobbers. 

PAR. 11. Red and White Corporation also rendered valuable adver­
tising services to its jobber licensees. These services included, among 
Qthers, the insertion of advertisements in periodicals having national 
circulation; the supplying of a newspaper matrix service to the job­
bers; and the preparation ·and issuance of illustrated publications 
•(tabloids), handbills, window display bulletins and cards, as well as 
window streamsers and banners, and cards for display on the counters 
of the Red and White retail stores. Some of this advertising material 
was forwarded by Red and White Corporation to the jobber licensees 
and some of it was, through arrangement with the jobbers, sent direct 
to the Red and White retail stores. All of the advertising was for the 
purpose of publicizing goods bearing t'tle Red and White label and 
··obtaining increased consumer acceptance of such goods. 

The advertising was paid for in two ways, first through a charge 
made by Red and White Corporation against the jobber licensees, this 
•charge being at the rate of $1 for each Red and 'Vhite retail store 
with which the jobber licensee dealt. Some of the jobbers appear to 
have borne the entire charge themselves while others obtained reim· 
bursement for at least a portion of the amount from their affiliated 
·stores. The second way in which the advertising was paid for was 
through the allocation by Red and White Corporation of cash allow· 
·an<~es to its jobbers to be used for local newspaper advertising. 

PAR. 12. lly far the major portion of Red and 'Vhite Corporation's 
income consisted of brokerage received by it on purchases made by 
its jobber licensees. For the fiscal year ending November 30, 1935, 
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the total revenue of the Corporation was $363,209.81, ot which $327,-
966.03 was brokerage. The advertising allowance paid over to the job­
ber licensees during this period was $253,901.06. For the fiscal year­
ending November 30, 1936, the Corporation's total revenue was $!43,-
800.37, of which $340,092.94 was brokerage. During this period the 
amount paid over by the corporation to its jobber licensees for adver­
tising purposes was the same as the amount of brokerage received, that 
is, $340,092.94. The corporation customarily paid to its stockholders 
(jobber licensees) an annual dividend of 5 percent. 

PAn. 13. A further activity of Red and White Corporation was 
known as its "store development" or "field" service. This consisted of 
promoting the affiliation of retail grocery stores with the jobber li­
censees, and the giving of assistance and advice to jobbers with re­
spect to the appearance, arrangement, equipment, etc., of Red and 
\v11ite retail stores, and with respect to bookkeeping and credit sys­
tems for the retail stores. The cost of this service came out of the ' 
corporation's general fund. 

PAR. 14. Upon the passage of the Robinson-Patman Act, which be­
came effective on June 19, 1936, it became evident to the officers and 
directors of the Red and White Corporation that the corporationt 
being buyer owned, could not continue to collect brokerage from 
sellers on purchases made by the stockholders of the corporation. The 
secretary-treasurer and general manager of the corporation was Mr. 
Asa Strause, and a number of discussions or conferences were held 
between Mr; Strause and Mr. Flickinger, the president of the corpora-

. tion, in an effort to determine what action might be taken. Mr. 
Strause had conceived the idea that a new corporation might be or­
ganized by himself and certain other individuals connected with Red 
and White Corporation, and that the new corporation might take 
ove'J;' the Red and \Vhite brands under a licensing agreement. This 
proposal met with Mr. Flickinger's approval and, after further con­
ferences between the two and between Mr. Flickinger and the direc­
tors of Red and \Vhite Corporation, an agreement was consummated. 

PAR. 15. Pursuant to this agreement, respondent, Modern Market­
ing Service, Inc., was organized in September 193G, the stockholders 
being 1\fr. Strause,· Mr. Leo T. Bushey, 1\fr. Herbert T. Webb, Mr. 
H. J. \Vright, and 1\fr. George 0. Morea, all of whom were connected 
with Red and \Vhite Corporation. The new corporation was capi­
talized at $10,000, representing 100 shares of the par value of $100 
each. Of these 100 shares, Mr. Strause purchased and still owns 51 
flhares, Mr. Bushey 13 shares, 1\Ir. \Vebb 12 shares, Mr. Wright 12 
shares, and Mr. 1\Iorea 12 shares. 

PAR. 16. Upon the formation of the new corporation, all of these 
individuals resigned from their positions with Red and White Cor-
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poration. Mr. Strause was elected president of the new company. 
~fr. Bushey had been connected with Red and White Corporation in · 
the capacity of a "merchandise man," and he became secretary-treas­
urer of the new company and divisional manager of its central zone 
or division. Mr .. Webb had been serving as advertising manager of 
Red and."\<Vhite Corporation, and was employed by the new company 
in the same capacity. He was also elected vice president of the new 
.company. Mr. 'Vright had been serving as manager of the San Fran­
cisco branch of Red and White Corporation, and was designated man­
ager of the same branch of l\Iodern Marketing Service, Inc. Mr . 
.1\forea had been manager of the Buffalo branch office of Red and 
'White Corporation, and was made manager of the. same branch of 
Modern Marketing Service, Inc. He was also made vice president of 
the new corporation. 

PAR. 17. Arrangements ')"ere worked out whereby Modern Market­
ing Service, Inc., took over the office space in Chicago which had been 
-occupied by Red and White Corporation, the latter moving to smaller 
-offices in the same building. The new corporation also took over 
some 20 of the 24 employees of Red and White Corporation in Chicago, 
1tnd purchased most of the office furniture and equipment.' Similar 
:arrangements were made with respect to personnel, office space, and 
furniture in the Buffalo and San Francisco offices of Red and White 
.Corporation. 

PAR. 18. On October 1, 1936, Red and White Corporation and Mod­
ern Marketing Service, Inc., entered into a written agreement whereby 
the brands, trade-marks, and labels owned or controlled by Red and 
White Corporation were leased to Modern Marketing Service, Inc. 
In addition to the Red and 'Vhite brands, a number of other brands 
owned or controlled by Red and 'Vhite Corporation were included in 
the agreement, such as "Blue and 1Vhite," "Green and "\<Vhite," "Flav­
R-Jell," "Servus," etc., but for convenience, all of the brands covered 
by the agreement will be referred to as "Red and White brands." The 
pertinent provisions of the agreement were as follows: 

LICENSE AGREEMENT 

THIS AGREEMENT made in duplicate October 1, 1936, by and between RED & 
WHITE CORPORATION, a corporation organized and existing under and by 
virtue of the laws of the State of New York, and having its principal office In the 
city of Bu1ralo, New York, (hereinafter referred to as the Licensor), party of the 
1lrst part, and .MODERN MARKETING SERVICE, INC., a corporation organized 
and existing under and by virtue of the laws of the State of Illinois and having 
lts principal office in the city of Chicago, Illinois, (hereinafter referred to as the 
Licensee), party of the second part. 

WITNESSETH, That 
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WHEREAS, the Licensor owns or controls as Licensee various brands, trade 
names and trade marks known and used ln the grocery business thr::onghout the· 
United Stutes, and the good will associated therewith, which brands, trade names 
.and trade marks, together with specification of the Licensor's ownership or control 
thereof, are set f.:nth ln Schedule A annexed hereto ; and 

WHEREAS, said ownership and control of said brands, trade names and trade 
marks are subject to various existing contracts between the Licensor and lts 
stockholders and/or others; and 

WHEREAS, the Licensee is engaged in the general grocery brokerage business 
throughout the United States and desires the right, privilege and authority to 
use and deal ln said brands, trade names and trade marks subject to. said existing 
contract; 
, NOW, THEREFORE, in consideration of the mutual covenants and agreements 
herein contained, the sum of One Dollar ($1.00) by each party to the other In hand 
paid, receipt whereof is hereby acknowledged, and other good and valuable con­
siderations, the parties hereto hereby mutually covenant and agree as follows: 

1. The Licensee for the period of one year from the date hereof shaH have 
the exclusive right, privilege and authority throughout the United States to use 
and deal in, with jobbers or wholesalers, the brands, trade names and trade marks 
Which are owned or controlled by the Licensor as aforesaid and which are set 
forth in a certain sch"edule marked Schedule A, annexed hereto and made a part 
hereof, and to sublicense manufacturers to pack, ship and sell to jobbers or 
Wholesalers goods and merchandise bearing said brands, trade names and trade 
roarks, subject, however, to any and all existing contracts between the Licensor 
and its stockholders and/or others relative to said brands, trade names and trade 
roarks. 

2. In consideration thereof, the Licensee has paid to the Licensor the sum of 
Thirty Thousand Dollars ($30,000.00) receipt whereof Is hereby acknowledged. 

3. While this agreement shall be in effect, the Licensor shall not llcensa any 
other person, firm, association or corporation similarly to use or deal In said 
brands, trade names and trade marks, or similarly to subUcense thereunder; 
I>rov!ded, however, that nothing In this agreement shall prohibit the Licensor 
from selling its capital stock or from acquiring new stockholders, and all benefits, 
re!iervations," rights and privileges inuring to the benefit of or belonging to the 
I>resent stockholders of the Licensor, in or by the terms of this agreement, shall 
also at all times inure to the benefit of and belong to such new stockholders. 

4. At any time, for distribution only in the territories allotted to them severally 
In their respective existing contracts with Red & White Corporation: 

(a) Stockholders of the Licensor may affix said brands, trade names and trade 
marks to unbranded seasonal canned goods purchased by them from or through 
sources other than the Licensee, and to goods manufactured by themselves, sub­
ject, however, to all terms, conditions and limitations contained in said existing 
contracts; and 

(b) H. A. l\larr Grocery Company, one of the stockholders of the Licensor, may 
also affix said brands, trade names and trade marks to unbranded manufactured 
goods purchased by It from or through sources other than the Licensee. 

5. The Licensee, at an times, shall furnish labels bearing said brands, trade 
names and trade marks to stockholders of the Licensor upon their request, in 
accordance with paragraph 4 hereinabove, and at cost, plus a handling charge of 
15%. 
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6. The Licensee shall require that said brands, trade names or trade marks 
be used only on products of equal quality to those specified ln Schedule A annexeu 
~~ . 

7. The License herein granted shall extend for the period of one year from Oc­
tober 1, 1936, and shall be renewed for successive yearly periods upon terms and 
cohditlons to be agreed upon mutually, unless either party shall before September 
1 of any year, give written notice to the President of the other party of its inten­
tion to terminate the license at the end of such yearly period. (Commission's Ex­
hibit No. 86.) 

PAR.19. On the same date, October 1,1936, Modern Marketing Serv- . 
ice, Inc., also entered into a similar agreement with a corporation known 
as Kitchen Products, Inc., a wholly owned subsidiary of Red and 
White Corporation, under which certain brands owned or controlled 
by Kitchen Products, Inc., were leased to Modern Marketing Service, 
Inc. The term·''Red and White brands," as used herein, includes these 
brands covered by this agreement as well as those covered by the agree­
ment between Modern Marketing Service, Inc., and Red and White 
Corporation. . 

PAR. 20. These license agreements originally covered a period of only 
1 year after October 1, 1936. On October 1, 1937, however, they were 
renewed for a period of three years; and since their expiration on Octo­
ber 1, 1940, have been renewed from year to year and are still in effect. 
Modern Marketing Service, Inc., has paid to Red and 1Vhite Corpora· 
tion each year the consideration of $30,000 stipulated in the agreement 
with Red and White Corporation, which consideration covers both 
agreements. 

PAR. 21. Upon the execution of the license agreements, Modern 
Marketing Service, Inc., advised the manufacturers with whom Red 
and White Corporation had working agreements that it had acquired 
the brand names and labels of Red and White Corporation. 'Vorki:r\g 
agreements similar to those which had existed between Red and White 
Corporation and the ma,nufacturers were entered into between Modern 
Marketing Service, Inc., and the manufacturers, including the seller 
respondents, under whic~ the manufacturers agreed to pay to Modern 
Marketing Service, Inc., brokerage at specified rates upon all purchases 
made by the jobber licensees of Red and White Corporation. Since 
about October 1, 1936, Modern Marketing Service, Inc., has rendered 
for the jobber licensees substantially the same purchasing service as 
was formerly rendered for them by Red and 'Vhite Corporation. The 
jobbers, including the buyer respondents, have placed ·their orders 
through Modern Marketing Service, Inc., and Modern Marketing 
Service, Inc., has received brokerage from the sellers on all such orders. 

PAR. 22. The market service formerly rendered the Red and White 
jobbers by Red and 1Vhite Corporation has been carried on by Modern 
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Marketing Service, Inc., in substantially the same manner. Likewise, 
· the advertising service formerly rendered the jobb~rs by Red and 
White Corporation has been continued by Modern Marketing Service, 
Inc., in substantially the same manner and through the same advertis­
ing manager. In addition to the other advertising services rendered 
by it to the jobbers, Modern Marketing Service, Inc., has made alloca­
tions of funds to the Red and White jobbers for use in local or point­
<>f-sale advertising, including local newspaper advertising. This por­
tion of the advertising program was begun in the spring of 1937 and 
continued until about May 1939, when it was discontinued. It appears 
that the reason for discontinuing this part of the program was that 
Modern Marketing Service, Inc., felt it necessary to conserve its 
resources for the defense of the present proceeding. 

During the period beginning December 1, 1936, and ending Novem­
ber 30, 1937, the amount of these allowances paid out by Modern Mar­
keting Service, Inc., to the jobbers to cover point-of-sale advertising 
was $135,712.85. During the next year, from December 1, 1937, to 
November 30, 1938, tho amount of the allowances was $110,653,94. 
For the period beginning December 1, 1938, and ending in May, 1939 
(at which time the allowances were discontinued), the amount was 
$53,175.26. 

PAR. 23. Practically the only service rendered by Red and White 
Corporation to its jobber licensees which has not been assumed by 
Modern Marketing Service, Inc., is that known as store development 
or field service, outlined in paragraph 13 hereof. Red and White 
Corporation has continued to perform this service for the jobber, 
the cost thereof being borne out of the corporation's general fund, · 
a large part of which is represented by the annual license fee of $30,000 
paid to the corporation by Modern Marketing Service, Inc. 

PAR. 24. The cost of the market and advertising services rendered the · 
jobber licensees by Modern Marketing Service, Inc., as well as the an­
nual license fee of $30,000 paid Red and White Corporation, has been 
borne out of the corporation's general fund, the major portion of which 
has represented brokerage received by the corporation from sellers 
on purchases of the jobber licensees. For the period beginning Decem­
ber.1, 1936, and ending November 30, 1937, Modern Marketing Service, 
Inc., had a total income of $432,969.12~ of which 74.06 percent or $320,-
658.56 was brokerage. For the period beginning December 1, 1937, 
and ending November 30, 1938, the corporation's gro~s income was 
$426,756.46, of which 70.40 percent or $299,810.11 represented broker­
age. · For the period beginning December 1, 1038, and ending Novem­
ber 30, 1939, the gross income of the -corporation was $321,967.76, of 
which 94 percent or $302,219.29 represented brokerage. 
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PAR. 25. It is urged by Modern Marketing Service, Inc., that the 
corporation is in no way subject to the direction or control of Red and· 
White Corporation or its jobber licensees, that the organization and 
operation of Modern Marketing Service, Inc., represent nothing more 
than a private business venture on the part of Mr. Strause and the :four 
other individuals who own the corporation's entire capital stock, that 
upon the passage o£ the Robinson-Patman Act these five individuals 
saw an opportunity to go into business :for themselves and capitalize 
upon their connection with Red and White Corporation and their 
knowledge o£ the Red and White plan o£ merchandising, that the 
activities of the corporation constitute a legitimate brokerage business, 
and that the corporation represents only the sellers with whom it has 
brokerage agreements and not Red and 'Vhite Corporation or the Red 
and White jobber licensees. In support of this position Modern , 
Marketing Service, Inc., points out, among other things, a number 
of instances disclosed by the record in which the corporation rendered 
certain services to sellers, such as advertising and placing particular 
sales emphasis on certain commodities at the request o£ the sellers of 
such commodities. 

The Commission is of the opinion, however, that viewing the record 
as a whole, the conclusion is inescapable that Modern Marketing Serv-

. · ice, Inc., is the agent not of the manufacturers and packers, but of Red 
and 'White Corporation and its stockholders, who receive, through 
the payment of the annual license fee of $30,000 and through substantial 
and valuable market ana advertising services, a large part of the 
brokerage :fees and commissions paid to Modern Marketing Service, 
Inc., by the sellers. The circumstances under which Modern Market­
ing Service, Inc., was organized and entered upon its activities, the 
close similarity between its plan or method o£ operation and that of 
Red and White Corporation, the assumption by it almost in toto of 
the various :functions of Red and White Corporation, and the licei1se 
agreement between Red and White Corporation and Modern Market­
ing Service, Inc., all negative the theory that Modern Marketing Serv­
ice, Inc., is the agent of the sellers and is not subject to the control 
of Red and White Corporation and its stockholders, the jobber licensees. 

While some of the activities o:f Modern Marketing Service, Inc., 
have undoubtedly resulted in certain benefits to the sellers, the activi­
ties of the corporation, considered in their entirety, are primarily in 
the interest of Red and White Corporation and the jobber licensees, 
and any benefits accruing to the sellers are of an incidental nature. 

Of paramount importance, in the opinion of the Commission, is the 
license agreement between Modern Marketing Service, Inc., and Red 
and 'Vhite Corporation, under which, as heretofore shown, Modern 
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Marketing Service, Inc., is given the exclusive right to deal in the 
Red and White brands and to sublicense manufacturers to pack and 
sell merchandise under such brands. Modern Marketing Service, Inc., 
has no customers other than the Red and ·white jobber licensees, and 
the license is indispensable to the continuance of its business ·opera­
tions. Through the simple device of canceling or declining to renew 
t~1e license agreement, Red and White Corporation could deprive Mod­
ern Marketing Service, Inc., of its source of income and virtually ter­
minate its existence as a going business concern. This fact alone, in 
the opinion of the Commission, demonstrates that Modern Market­
ing Service, Inc., is subject to theeontrol of Red and White Corpora­
tion and its stockholders, the jobber licensees. 

CONCLUSION 

The transmission and payment of the aforesaid brokerage fees or 
commissions by the seller respondents to respondent, Modern Market­
ing Service, Inc., upon the purchases of the buyer respondents, and 
the receipt and acceptance thereof by respondents, Modern :Market­
ing Service, Inc., Red and White Corporation, and the buyer respond­
ents, in the manner and under the circumstances· herein described, is 
violative of subsection (c) of section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis­
sion upon the complaint of the Commission, the answers of the re­
_spondents, testimony and other evidence. taken before u trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and the exceptions to such rep01t, 
briefs in support of and in opposition to the complaint, and oral argu­
ment; and the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of 
subsection (c) of section 2 of the Clayton Act, as amended by the 
Hobinson-F'atman Act (15 U. S. C., Sec. 13). . 

1. It is ordered, That respondents,'is. M. Flickinger Co., Inc., Jut­
liard CockC£:9ft Corporation, f"Laurans Brothers, Inc.~W est Coast 
Groc~ry Co.ni. 0. Woot~n Grovery Co., and Nash-Finch Co., corpora­
tions (hereinafter referred to as buyer respondents), and their 
officers, agents, repres.entatives, and employees, in connection with the 
Purchase by such respondents of commodities in commerce, as "com­
lnerce" is defined in said Clayton Act, as amended, do forthwith ceaso 
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.and desist from rec,eiving or accepting from the sellers of such com­
modities, directly or indirectly, any brokerage fee, commission, or 
<>ther compensation, or any allowance or discount in lieu thereof; and 
irom receiving or accepting from respondent, Red and White Cor­
poration or respondent, Modern Marketing Service, Inc., any brok­
erage fee, commission, or other compensation, or any allowance or 
discount in lieu thereof, theretofore received or accepted by said last­
named respondents from such sellers, either in the form of money or 
credits, or in the form. of services or benefits provided or furnished by 
said last-named respondents through or by means of the use or 
expenditure ·of any such brokerage fee, commission, compensation, 
:allowance, or discount. 

2. b is further ordered, That respondents, The Diamond l\Iatch 
Co., Morton Salt Co., The Quaker Oats Co., Ralston Purina Co., "\Ves­
son Oil & Snowdrift Sales Co., Standard Rice Co., Inc., and The 
Procter & Gamble Distributing Co., corporations, and their officers, 
agents, representatives, and employees, ip. connection with the sale 
.of commodities in commerce, as "commerce" is defined in said Clay­
ion Act, as amended, to any of the buyer respondents named in para­
graph 1 hereof, or to any other stockholder or jobber licensee of 
respondent, Red and 'White Corporation, do forthwith cease and desist 
irom paying or granting, directly or indirectly, to any of such pur­
chasers, or to respondent, Modern Marketing Service, Inc., or re­
£pondent, Red and White Corporation, anything of value as a 
commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof. 

l 
i 3. It is further ordered, That resp<mdent, Modern Marketing Serv­

/ ice, Inc., a corporation, and its officers, agents, representatives, and 
employees, in connedion with the purchase of commodities in com-
merce, as "commerce" is defined in said Clayton Act, as amended, by 
any of the buyer respondents named in paragraph 1 hereof, or by any 
other stockholder or jobber licensee of respondent, Red and White 
Corporation, do forthwith cease and desist from receiving or accept­
ing, directly or indirectly, from the sellers of such commodities, any 
brokerage fee, commission, or other compensation, or any allowance 
or discount in lieu thereof; and from paying, transmitting, or deliver· 
ing any such fee, commission, compensation, allowance or discount to 
such purchasers or to respondent, Red and 'Vhite Corporation, either 
in the form of money or credits, or in the form of services or benefits 
provided or furnished by respondent, Modern Marketing Service, Inc., 
to respondent, Red and 'Vhite Corporation, or to such purchasers 
through or by means of the use or expenditure of any such brokerage 
fee, commission, compensation, allowance, or discount. 
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(/4. It is further ordered, That respondent, Red and White Corpora­
tion, a corporation, and its officers, agents, representatives, and em­
ployers, in connection with the purchase of commodities in com­
merce, as "commerce" is defined in said Clayton Art, as amended, by 
any of the buyer respondents named in paragraph 1 hereof, or bJ1 any 
other stockholder or jobber licensee of respondent, Red and 1Vhite 
Corporation, do forthwith cease and desist from receiving or accept­
ing from the sellers of such commodities, or from respondent, Mod­
ern Marketing Service, Inc., any brokerage fee, commission, or other 
compensation on such purchases, or any allowance or discount in lieu 
thereof; and from paying, transmitting, or deiivering any such fee, 
commission, compensation, allowance, or discount to such purchasers, 
either in the form of money or credits, or in the form of services or 
benefits provided or furnished by respondent, Red and White Corpo­
ration, to such purchasers through or by means of the use or expendi­
ture of any such brokerage fee, commission, compensation, allowance, 
or discount. 

It is further ordered, That all of the respondents shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
wqich they have complied with this order. 

Mt1G37--44-2!l 
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IN THE MATI'ER OF 

JULIUS FLORSHEIM, TRADING UNDER THE NAME 
COLUMBIA RESEARCH COMPANY 

CO!>IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket ~861. Complaint, Nov. 6, 19~2-Decision, Sept. 18, 1948 

Whet·e an individual, engaged in interstate sale and distribution of envelopes and 
printed. matter' for use by ct·editors and collection agencies In obtaining In­
formation concerning debtors, including notices which, for use In contacting 
the debtor either direct or through some other person, respectively repre­
sented that addressee was a beneficiary of a trust fund and. that additional 
lnfot·mation was required, or that the person concerned was such a beneficiary 
and that addressee was requested to fumish Information as to his Identity 
and, in case of bpth, requested, In questionnaire attached, name of debtor, 
residence, names. of parents and employer,. employer's address, name of 
bank and personal references; 

.Making use of a scheme under which (1) said individual assigned purchaser of 
said pt•inted matter a code number for insertion In the blank pt·ovided, 
whereby the former was enabled to Identify his customers; (2) purchaser 
inserted name of person concerning whom information was sought In notice, 
and Inserted notice in stamped envelope addressed to such person or, as 
aforesaid, to another, and Included within. said envelope--bearing upon• up­
per left-hand corner said individual's trade name of Columbia Research 
Company and Los Angeles address-a stamped. return envelope thus ad­
dressed, and sent the whole for mulling to said individual; and (3) latter 
sent replies received Dt' pertinent information therefrom, to the proper 
_customers, and to each of persons concerning whom desired information had 
been received, one cent, along with advice that such was the entire sum 
deposited for payment in his trust fund-

Falsely represented thereby, and placed in the hands of his customers means of 
falsely representing, that persons concerning whom information was sought 
bad an interest in trust funds of more than trivial value held by such Colum­
bia Research Co., and that information sought through said questionnaires 
was 1:o identify beneficiaries; when in fact there were no such funds, and 
information was sought solely to assist in locating delinquent debtors and 
collecting delinquent accounts; 

With capacity and tendency to mislead and deceive persons to whom said notices 
and questionnaires were sent, into the mistaken belief that such representa­
tions were true, and, by reason thereof, to induce them to give information 
which they would not otherwise have supplied: 

Held, That such acts and practices, under the' circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 

Before Mr. James A. Purcell, trial examiner. 
Mr. Randolph lV. Branch for the Conunission. 


