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SUB-SECS. (a) AND (e) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 16, 
1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936, AND OF 
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Under the provisions of sul:reection (e) of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act-which make it unlawful for any person to discriminate 
in favor of one purchaser against another, etc., of a commodity bought for resale, 
etc., by contracting to furnish or furnishing, etc., any services or facilities con­
nected with the processing etc., of such commodity upon terms not accorded to 
all purchasers on proportionally equal terms-the seller is afforded a free election 
in the first instance as to the services or facilities, if any, he will provide to pur­
chasers of his products; but, having elected to furnish a particular service or 
facility to a particular purchaser or purchasers, he thereby assumes the obligation 
of according similar service to all competing purchasers to the extent required 
by the statute, and the furnishing of a service or facility which cannot be pro­
portionalized for the benefit of competing purchasers or, in the alternative, the 
failure or refusal to proportionalize the terms upon which services or facilities are 
granted, so as to make it reasonably possible for competing purchasers to avail 
themselves of such services or facilities if they desire to do so, constitutes a failure 
to accord such services or facilities upon proportionally equal terms, the pro­
portiona!ization of the terms contemplated in the phrase concerned neceBSarilY 
including the proportionalization of the service or facility, as well, and the statute 
docs not permit a seller eo to tailor hie terms as to favor a particular customer or 
group of customers and exclude all the rest. • 

Where two corporations and an individual-owner, respectively, of ninety percent and 
all of their outstanding capital stock, and active head of both-engaged in the 
manufacture and interstate sale and distribution of their "prestige" line of cos­
metics and toilet preparations-totaling about one thousand different items-to 
customers selected with a view to maintaining and enhancing such "prestige," 
and including some 725 department stores, 25 specialty shops and 2,250 drug 
stores; 

In furnishing so-called "demonstratore"-i.e., retail sales employees, who, trained 
to that end, by them, were skilled in presenting to the public the use and ad· 
vantages of their product in the manner desired by them and in keeping with 
their "prestige" policy, and whose salary or ..compensation, in whole or in part, 
they directly or indirectly bore, or contributed to customers on the basis of in­
dividual negotiation by them with each, in which connection they (1) had no 
definite fixed requirement; but (2) sought assurance as to such various matters as 
maintenance of a "representative" stock of their products, considering the type 
of the particular store, its location, etc.; prominently located display counters 
devoted exclusively to their products; the advertising of their products at least 
once or twice a month, a portion of the cost of which they bore in varying degrees; 

I Amended and 1upplemental complaint. 
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window displays; snd the tying-in of their products with fashion shows given by 
the store; and (3) made their final determination as to whether or not demon­
strator services would be furnished, by deciding whether aggregate "cooperation" 
which they could secure made the transaction a desirable one from their stand­
point-

Discriminated as among competing purchasers of their products by furnishing said 
demonstrators-a material saving and profitable service to the store concerned­
upon terms and conditions which were such that only a few of their customers 
could comply therewith, by which more than ninety percent who could not comply 
were excluded frorn any opportunity to secure such services on a proportional 
basis or any basis whatever, and which failed to accord such services to customers 
desiring the same and competing in the resale of their products with those favored; 
not acting in good faith, in so doing, to meet the action of a competitor, but fol­
lowing a policy intended to beat competition and formulated and executed for the 
broad purpose of promoting their general interests without special reference to 
specific demonstrator competition in particular accounts, and as an aggressive 
rather than defensive one: 

Held, That such acts and practices, under the circumstances set forth, constituted a 
violation of su!rsection (e) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 

In considering the question as to whether or not certain sellers of a "prestige" line of 
cosmetics and toilet preparations violated the provisions of sulrsection (e) of 
Section 2 of the Clayton Act as amended by the Robinson-Patman Act in furnish­
ing demonstrators or trained retail sales employees, expenses of whom they bore 
in whole or in part, to certain customer-purchasers without making such services 
available to all on proportionally equal terms, and in considering in said con­
nection (1) sellers' assertion that they were willing to furnish demonstrator service 
to any customer who requested it and who could and would comply with their re­
quirements, and that this satisfied the section involved, where it appeared that 
in estaLlishing their requirements they were well aware that more than 00% of 
their customers could not qualify thereunder for such service; (2) the fact that 
they withdrew such service from time-to-time from customers who did not sup­
ply satisfactory "cooperation"; (3) frankly stated they would refuse it to any 
customer who could not and did not offer to meet their requirements; and (4) 
treated the granting or withholding of it in particular cases as a matter to be de­
termined solely in accordance with the best interest of the seller; and when, as 
aforesaid noted, their terms were not proportionally equal as required by the 
statute but were such that only a few could comply therewith, their position 
would not have been helped by the futile gesture of informing their customers of 
the terms in question. 

As respects sellers' defense of their practice of granting demonstrator service to some 
customers and not to competing customers upon the ground that their competitors 
furnished similar services and facilities and it was necessary for them to meet such 
competition: Where it appeared that beginning with about 1930 said sellers had 
installed demonstrator service in more than twenty accounts prior to any of vari­
ous competitors involved, maintained such service in thirteen other accounts where 
none of said competitors had demonstrators and-contrary to their assertion that 
they did not furnish demonstrator services until 1930, long after their com­
petitors were engaged in the practice-were furnishing permanent demonstrators 
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at least as early as 1925 (as an outgrowth of a practice ante-dating 1930 of furnish­
ing forms of selling services of a temporary nature to some of their larger cus­
tomers) and where such evidence showed they had not pursued a "no-demon­
strator" policy from which occasional exceptions were made to meet the action of 
a competitor, but had actively pursued a demonstrator policy intended to beat 
competition and formulated and executed to promote their general interest with­
out reference to specific competition in particular accounts, and as an aggressive 
rather than a defensive policy, and that they made no effort to comply with the 
provisions of the sub-section concerned after its enactment in 1936, by either dis­
continuing the service or removing the discrimination by proportionalizing the 
term, they failed to show that the demonstrator services furnished by them were 
supplied in good faith to meet the actions of a competitor or competitors. 

Before Mr. John W. Addison and Mr. John L. Hornor, trial examiners. 
Mr. Fletcher G. Cohn, Mr. Frank Hier and Mr. P.R. Layton for the Com­

mission. 
Townley, Updike & Carter, of New York City, for respondents. 

AMENDED AND SUPPLEMENTAL COMPLAINT 1 

COUNT I 

The Federal Trade Commission, having reason to believe that the par­
ties respondent named in the caption hereof, and hereinafter more particu-

'By order dated June ll, 1942 the Commiesion diemiseed Count III of the amended and supplemental 
complaint herewith, and Count II of the amended complaint, aa followa: 

This matter comin11 on to be heard by the Commission upon the requeet of counsel for the Commieeion 
for dieruieeal of thoee char11e1 contained in the amended and the amended and supplemental complaints 
herein which refer to violation of Section ll of the Federal Trade Commiesion Act, and the Commieeion 
havin11 considered said request and the record herein and being now fully advised in the premises. 

II io ordered, That Count ll of the amended complaint and Count III of the amended and supplemental 
complaint herein, both of which counts charge violation of Section ll of the Federal Trade Commieeion Act 
by the respondent herein, be, and the same hereby are, dismiesed. 

Count II of the amended complaint, above referred to, reada aa follows: 
PARAGRAPH 1. Paragraphsl and 2 of Count I hereof are hereby adopted and made a part of thia Count 

as fully aa if eet out herein verbatim. 
(Said par&llfapha 1 and 2 follows:] 
[Paragraph 1. Respondent, Elizabeth Arden, Inc., ie a corporation, organized and existing under the 

lawa of the State of New York, and reopondent, Elizabeth Arden Sale• Corporation, is a corporation, organ· 
iaed and exioting; under the laws of the State of Delaware. 

(Reepondent, florence N. Louio, owna and controls ninety percent of the iesued, outstanding; capital 
atock of respondent corporation, Elizabeth Arden, Inc., and all of the issued, outstanding capital stock of 
reopondent corporation, Eli1abeth Arden Sales Corporation, and ia now, and baa been during; all material 
times hereinafter mentioned, in active direction and control of the bueinesa and bueine81 method• and 
policies of respondent corporations; and in all things hereinafter alleged has been and now is acting; with 
and through respondent corporations. All respondents have their principal place of bueiness at 681 Fifth 
Avenue, New York, N.Y. 

[Par. 2. For more than one year laat paat, respondents, Florence N. Louia and Elizabeth Arden, Inc., 
have been and now are engaged in the manufacture of cosmetics and other toilet articles; and eaid r~ 
epondents, Florence N. Louie and Elizabeth Arden Sales Corporation, have been and are engaged in the 
aale of aaid products in interstate commerce to their cuetomeralocated in the several elates of the Unit~ 
Statee, caueing; aaid products, when aold, to be ahipped from their aaid place of bueineu in the State 0 

New York to aaid cuetomera.) . 
PAa. 2. In the oouree and conduct of their bueineea aa aforeoaid, reopondents furnish to certain of the•r 

euetomere eng;a&ed in the reeale of their products the eervioea of aalea pereons or clerka, g;enerally known 
u demonstraton, who are auigned to the atorea of auch cuetomera for the purpoee of displaying, dePlon. 
atrating; and aelling; the aaid products manufactured by reepondents to the cuetomera and proepect.ive cUI. 
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larly designated and described, have violated the provisions of Section 2 
of the Clayton Act as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. Title 15, Sec. 13), hereby issue~ its amended and 
supplemental complaint, stating its charges with respect thereto as fol­
lows: 

PARAGRAPH 1. Respondent, Elizabeth Arden, Inc., is a corporation, 
organized under the laws of the State of New York with its office and prin­
cipal place of business located at 681 Fifth Avenue in the city of New 
York, State of New York. 
. Respondent, Elizabeth Arden Sales Corporation, is a corporation, organ­
Ized under the laws of the State of New York with its office and principal 
place of business also located at 681 Fifth Avenue in the city of New York, 
State of New York. Said respondent is the sole distributor for the com­
Inodities manufactured by respondent, Elizabeth Arden, Inc . 
. Respondent, Florence N. Lewis, owns and controls 90 percent of the 
Issued outstanding capital stock of said respondent, Elizabeth Arden, Inc., 
and all of the issued outstanding capital stock of said respondent, Eliza­
beth Arden Sales Corporation, and is now and has been during all times 
herein mentioned in active direction and control of the business, business 
Inethods and business policies of the aforesaid respondent corpor~tions, 
and in all things herein alleged, has been and now is acting with and 
through said respondent corporations. Said respondent, F'lorence N. 
Lewis', office and principal place of business is likewise located at 681 Fifth 
Avenue in the city of New York, State of New York. 

Respondents, Elizabeth Arden, Inc., Elizabeth Arden Sales Corporation 
and Florence N. Le\\is, are engaged in the manufacture, sale and distribu­
tion of cosmetics and toilet preparations as herein described. Respondents 
cause said commodities when sold to be transported from their place of 
business in the State of New York to the purchasers thereof located in the 
various States of the United States and in the District of Columbia. 

tomera of such retail otoreo. Such demonstrators appear to the public to be employees of, and to be acting 
lolely for, the dealer in whose store they are placed, and the public is not informed that they are in fact 
en1ployeea of, and acting in the interest of, respondents. 

PAR. 3. The foregoing acts and practices of respondents, as deocribed in paragraph 2 hereof, constitute 
Unfair methods of competition in that said acta and practices deceive the public, have a tendency to, and 
do, Place a reotraint not only upon competition between respondento and other manufacturers, but also 
Upon competition between favored retail customers of respondento and those retail customers of respond­
ente and of other manufacturers who do not receive the benefite of said described unfair methods of com­
Petition, The said methods cMt upon competitors of the respondents the burden of the loos of busineaa 
Unless they engage in similar acta and practices. 

PAn. 4. There are among respondents' con1petitoro n1any manufacturers and distributors of cosmetic 
r>roduct" who do not employ demonstrators. As a result of the practices of respondents, there has been, 
".nd does exist, a tendency to suppress and stifle competition in the sale of cosmetic.. and other toilet ar­
hcles in interstate cown,erce and in the retail sale of said products, and trade has been unfairly diverted to 
lhe reepondents from their said competitors, as "'ell as from those retail customer& of respondents and of 
other D1anufacturers "'ho do not receive the benefits of such practices to such of respondents' customers 
'Who do receive the benefit of said practices; and the ability of said n•anufacturera to compete auccesafully 
'With respondents, and of said retail cueton•era to compete with said favored customers, baa been and ie 
lessened and injured by the methode of respondents hereiuabove set forth. 

PAa, II. The acta and things, hereinabove alleged, to have been done by the respondento are to the 
~tejudice of the public and the competitor• of ret~pondents, and conotitute unfair n•etbodo of comr>etition 
•n comn•erce,.. ithin the intent and meaning of f'ection 11 of an Act of Congress entitled" An Act to create a 
tederal Trade Commi•oion, to define ito po,.ero and dutiP.e, and fur other purposes," approved Septen1ber 
28, 1914. 
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Respondents maintain, and at all times mentioned herein have main­
tained, a course of trade in said cosmetics and toilet preparations sold and 
distributed by them in commerce among and between the various States of 
the United States and in the District of Columbia. 

PAR. 2. Respondents in the course and conduct of their business as 
aforesaid, are in actual and substantial competition with other corpora­
tions and partnerships, firms and individuals engaged in the sale and dis­
tribution of cosmetics and toilet preparations in commerce among and be­
tween the various States of the United States and in the District of Co­
lumbia. Respondents in such course and conduct of their business in 
commerce as aforesaid, are in competition with other corporations and 
with partnerships, firms and individuals engaged in the sale and distribu­
tion of cosmetics and toilet preparations, and many purchasers of respond­
ents' aforesaid commodities and other sellers and distributors of like com­
modities, are competitively engaged in the resale and distribution of such 
commodities. 

PAR. 3. In the course and conduct of their business as aforesaid, re­
spondents are selling and distributing their cosmetics and toilet prepara­
tions to different purchasers engaged in reselling and distributing the same 
within the United States and the District of Columbia. 

In the course of such sale and distribution of their cosmetics and toilet 
preparations, respondents are differentiating in price between such differ­
ent purchasers of their said commodities of like grade and quality sold to 
such purchasers for resale as aforesaid, by giving and allowing to certain 
of such purchasers varied price discounts more favorable than given or 
allowed to other of such purchasers, in manner and method among others 
as follows: 

(a) Dy giving and allowing a price discount of 25% from the retail or 
list prices of their cosmetic and toilet preparations of like grade and qualitY' 
to such purchasers as aforesaid whose total annual purchases valued at 
retail or list prices amount to less than $200.00, and by giving and allowing 
a price discount of 33~% from the retail or list prices of their cosmetic and 
toilet preparations of like grade and quality to other of such purchasers as 
aforesaid whose total annual purchases valued at retail or list prices 
amount to $200.00 or more but less than $3,000.00 and further 

(b) Dy giving and allowing a price discount of 33~% plus 5% from the 
retail or list prices of their cosmetic and toilet preparations of like grade 
and quality to other of such purchasers whose total annual purchases val­
ued at retail or list prices amount to $3,000.00 or more but less than 
$7,500.00, and by giving and allowing a price discount of 40% from the 
retail or list prices of their cosmetic and toilet preparations of like grade 
and quality to other of such purchasers whose total annual purchases val­
ued at retail or list prices amount to the sum total of $7,500.00 or mor~· 

PAn. 4. Respondents' variant price diHcounts as given and allowed !n 
manner and method as hereinbefore Ret out, constitute discrimination~ 10 
price between different purchasers of respondents' commodities of bke 
grade and quality sold and distributed to such purchasers for resale, the 
effect of which may be substant~a!ly to lessen competition in such y~r­
chasers line of commerce and to InJUre, destroy and prevent compctlt.1on 
with such customers of respondents as receive the benefits of said di'>crlm.­
inatory price discounts by such other competing customers of respondents 
as do not receive the benefits of such greater discounts. 
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PAR. 5. The aforesaid methods, acts and practices of the respondents, 
Elizabeth Arden, Inc., Elizabeth Arden Sales Corporation and Florence N. 
Lewis, as herein alleged, are in violation of Paragraph (a) of Section 2 of 
the Clayton Act as amended (U.S. C., Title 15, Sec. 13). 

COUNT II 

The Federal Trade Commission, having reason to believe that the par­
ties respondent named in the caption hereof, and herein more particularly 
designated and described, have violated the provisions of Section 2 of the 
Clayton Act as amended by the Robinson-Patman Anti-Discrimination 
Act, approved June 19, 1936 (U. S. C., Title 15, Sec. 13), in this its 
amended and supplemental complaint, herewith further states its charges 
with respect thereto as follows: 

PARAGRAPH 1. Paragraph 1 of Count I is hereby adopted and made a 
Part of this Count as fully as if herein set out verbatim. 

PAR. 2. In the sale and distribution of cosmetics and toilet preparations 
a~d in the course of trade as aforesaid, respondents are selling and dis­
tnbuting their cosmetics and toilet preparations directly to purchasers 
engaged in reselling and distributing the same directly to the purchasing 
and consuming public. In the furtherance of such sale and distribution 
a.nd such resale and distribution of their cosmetics and toilet prepara­
~lons as aforesaid, respondents are also contracting to furnish, are furnish­
log and are contributing to the furnishing to some but not all of such fore­
going purchasers the services and facilities of special personnel known and 

d
described in the cosmetic and toilet preparations industry and trade as 
emonstrators. 
Such demonstrators so furnished by respondents, in manner and method 

aforesaid, are installed in the places of business of certain of such foregoing 
Purchasers of respondents' commodities to display, demonstrate, offer for 
sale and sell cosmetics and toilet preparations and as so furnished, installed 
and us~d, constitute substantially valuable services and facilities in con­
fection with such purchasers' resale and distribution of the aforemen-
loned commodities . 
. PAR. 3. Many of the foregoing purchasers of respondents' cosmetics and 

~ohilet preparations bought for resale are in competition with each other in 
.e resale and distribution of said commodities, and respondents are dis­

c~lminating in favor of such of said competitive purchasers who are fur­
Olshed and accorded on terms the aforedescribed services and facilities in 
Inanner and method as hereinbefore set out, against all of such competitive 
Purchasers of respondents' commodities who are not accorded the same on 
Proportionally equal terms. 

~>An. 4. The aforesaid methods, acts and practices of the respondents, 
[hzabeth Arden, Inc., Elizabeth Arden Sales Corporation and Florence N. 
thewis, as herein alleged, are in violation of Paragraph (e) of Section 2 of 

e Clayton Act, as amended (U. S. C., Title 15, Sec. 13). 
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COUNT III 

Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com­
mission having reason to believe that Elizabeth Arden, Inc., as corpora­
tion, Elizabeth Arden Sales Corporation, a corporation, and Florence N. 
Lewis, an individual, hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, in this 
its amended and supplemental complaint now states its charges in respect 
thereto as follows: 

PARAGRAPH 1. Paragraphs 1 and 2 of Count I and paragraph 2 of Count 
II are hereby adopted and made a part of this Count as fully as if herein 
set out verbatim. 

PAR. 2. The confidence of the purchasing and consuming public in the 
merit of the merchandise carried by, and in the integrity of the personnel 
and the reputation for the business practices of, many of the retail stores 
purchasing respondents' said commodities for resale, is conducive to the 
ready sale by such retail stores of said commodities, and prospective pur­
chasers and purchasers, in the selection, purchase and use of commodities 
as are herein described, have become accustomed to seek and accept as ex­
pert aid and advice the help and suggestions of such retail store personnel 
as are engaged in the sale of such commodities. Prospective purchasers 
and purchasers are guided largely by the aid and advice of such personnel 
in the selection and purchase of said commodities. 

Such personnel as employed and furnished by respondents and installed 
in certain recipient purchasers' places of business as aforesaid, directly or 
impliedly are held out and appear to the prospective purchasing, the pur­
chasing and consuming public as store sales personnel solely interested in 
such store sales as a whole, and the aforesaid public is not aware or in­
formed of the true status of such personnel or of the fact that they are 
working directly in the interest of respondents. 

Prospective purchasers and purchasers in the selection and purchase of 
cosmetics and toilet preparations as above, are misled and deceived into so 
relying upon such personnel as furnished by respondents and installed as 
aforesaid, under the erroneous impression and belief that such personnel 
is store sales personnel working solely and only in the interests of and un­
der the instructions and control of the respective stores concerned. Such 
deception of the prospective purchasing, the purchasing and the consum­
ing public is further enhanced by the active participation of said personnel 
in such functions and duties as are usually expected of and performed by 
the sales personnel of said stores. 

PAR. 3. Personnel furnished to certain purchasers by respondents, in the 
manner and method, as hereinbefore set out, for the most part are skilled 
in displaying, demonstrating, offering for sale and selling cosmetics, and 
toilet preparations and in the giving of advice, suggestions and information 
designed to increase and further the sales and use of said commodities .. 

Such personnel, when furnished said purchasers and installed in the1r 
places of business, as aforesaid, are particularly able to push and stress t~e 
merits, sales and use of respondents' commodities over and above and 1? 
opposition to the like and similar commodities of respondents' competi­
tors. 
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Personnel employed by respondents and furnished to said certain pur­
~hasers and installed as aforesaid, depend solely and only for continuance 
In such employment upon adequate sales of respondents' commodities. 
In addition to the foregoing incentive toward continuing in such employ­
ment through the meeting of respondents' sales requirements, such per­
sonnel, as a further spur toward sales of respondents' commodities, are 
also awarded such bonuses and commissions in these connections as their 
services and sales records warrant in the sole determination of respond­
ents. 

Respondents' aforesaid personnel plan as used in the manner and 
method as hereinbefore set out is deceptive to a substantial number of the 
prospective purchasing, the purchasing and the consuming public in their 
selection of cosmetics and toilet preparations for purchase and use, and 
additionally has the capacity and tendency to lend itself to misrepresenta­
tion of competitors' commodities and the substitution of respondents' 
therefor at the point of the retail sale of such commodities. Such plan 
f~rther has the capacity and tendency to deprive and prevent a substan­
tial number of the aforesaid public in their selection of cosmetics and 
t?ilet preparations for purchase and use, of the complete exercise of their 
r1ght to full access to and free choice of said commodities or such of said 
commodities as may be most suitable or adaptable to their particular needs 
and requirements. 

PAR. 4. There are among respondents' competitors in commerce and 
o.ther competitive sellers and distributors of cosmetics and toilet prepara­
tt?ns, many who do not contract to furnish and who do not furnish or con· 
tr1bute to furnishing of sales personnel as hereinbefore described, and there 
are among the customers of respondents and respondents' competitors in 
said commerce and other competitive sellers and distributors of cosmetics 
and toilet preparations many engaged in the resale and distribution of said 
commodities who are not furnished and who do not avail themselves of 
such sales personnel as aforementioned . 

• PAR. 5. The foregoing methods, acts and practices of respondents con-
8htute unfair methods of competition and unfair and deceptive acts and 
Practices in commerce in that said methods, acts and practices have the 
c~pacity and tendency to, and do, mislead and deceive a substantial por­
tion of the prospective purchasing, the purchasing and the consuming 
P.ublic in the selection, purchase and use of cosmetics and toilet prepara­
ttons and cause them to purchase respondents' said commodities and 
further place in the hands of unscrupulous dealers an instrumentality 
W~ereby fraud and deception therein may be practiced on said public. 
Sa1d methods, acts and practices of respondents further have the capacity 
and tendency to, and do, place a restraint upon, stifle and substantially 
lessen competition between respondents and respondents' competitors in 
commerce and other sellers and distributors of cosmetics and toilet prepa­
rations, and between those customers of respondents and respondents' 
c~mpetitors and other sellers and distributors engaged in reselling and dis­
trtbuting cosmetics and toilet preparations who do not adopt, engage in or 
receive the benefits of the above described methods, acts and practices of 
respondents. 

Respondents' said methods, acts and practices, as above described, 
Place an uneconomical, unethical and unfair burden on present and poten-
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tial competitors of respondents and certain of respondents' customers who 
are morally unwilling to engage in, adopt or enter the market and compete 
with the respondents and certain of respondents' customers on such basis 
and the burden of choice between loss of business and adoption and use 
of methods, acts and practices similar or equivalent to those engaged in 
and practiced by respondents and certain of their customers, as afore­
described, is thus unfairly cast by respondents upon the aforesaid compet­
itors. Such methods, acts and practices as aforesaid unduly enhance the 
prices of cosmetics and toilet preparations to the purchasing public without 
any corresponding benefit to said public in exchange. All of said methods, 
acts and practices of respondents as hereinabove described are deceptive 
to the public, opposed to good morals in trade, and contrary to public 
policy. 

As a result of the above described methods, acts and practices of the 
respondents, the public has been deceived and substantial injury has been 
done and is now being done by the said respondents to the public and to 
competition in the sale and distribution and the resale and distribution of 
cosmetics and toilet preparations in commerce between and among the 
various States of the United States and in the District of Columbia. 

PAR. 6. The aforesaid methods, acts and practices of the respondents; 
Elizabeth Arden, Inc., Elizabeth Arden Sales Corporation and Florence N. 
Lewis, as herein alleged, are all to the prejudice of the public, and of re­
spondents' competitors and other sellers and distributors of cosmetics and 
toilet preparations engaged in the sale and distribution and the resale and 
distribution of the same as aforesaid and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Commis­
sion Act. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled 11 An Act to 
supplement existing laws against unlawful restraints and monopolies, and 
for other purposes," approved October 15, 1914 (Clayton Act), as amended 
by Act approved June 19, 1936 (Robinson-Patman Act), the Federal 
Trade Commission on May 15, 1937, issued and subsequently served its 
complaint upon respondents, Elizabeth Arden, Inc., and Elizabeth Arden 
Sales Corporation, charging them with violation of the provisions of sub­
sections (a), (d), and (e) of Section 2 of the said Clayton Act as amended. 
Thereafter, on June 25, 1937, the Commission issued and subsequently 
served its amended complaint upon the aforesaid respondents and upon 
respondent Florence N. Louis, charging them with violation of subsections 
(a), (d), and (e) of Section 2 of said Clayton Act as amended, and with 
violation of the provisions of the Federal Trade Commission Act. After 
the said respondents filed their answers to said amended complaint, the 
Commission on May 9, 1939, issued and subsequently served upon the cor­
porate respondents and respondent, Florence N. Le"is, its amended and 
supplemental complaint, charging them with violation of subsections 
(a) and (e) of Section 2 of said Clayton Act as amended, and with violati?n 
of the provisions of the Federal Trade Commission Act in the sale and dis­
tribution of cosmetics, perfumes, toilet preparations, and accessories. 
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After the issuance of said amended and supplemental complaint and the 
filing of respondent's answers thereto, testimony and other evidence in 
support of and in opposition to the allegations of said complaint were in­
troduced before an examiner of the Commission theretofore duly desig­
~ated by it. Thereafter, this proceeding regularly came on for final hear­
Ing before the Commission on Counts I and II of said amended and sup­
plemental complaint (Count III having been dismissed by order of June 5, 
1942), the answers thereto, testimony and other evidence (report by the 
trial examiner having been waived), briefs in support of and in opposition 
to the complaint, and oral arguments of counsel; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 

• PARAGRAPH 1. (a) Respondent, Elizabeth Arden, Inc., is a corpora­
tion, organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business at 681 Fifth 
Avenue, New York, N.Y. 

(b) Respondent, Elizabeth Arden Sales Corporation, is a corporation, 
organized and existing under and by virtue of the laws of the State of Del­
aware, with its principal office and place of business at 681 Fifth Avenue, 
New York, N.Y. 

(c) Respondent, Florence N. Lewis, is an individual, With her office and 
Principal place of business at 681 Fifth Avenue, New York, N.Y. 

(d) Respondent, Florence N. Lewis, owns 90 percent of the outstanding 
~apital stock of respondent, Elizabeth Arden, Inc., and all of the outstand­
Ing capital stock of Elizabeth Arden Sales Corporation. Respondent, 
Florence N. Lewis, generally known as Elizabeth Arden, controls, directs, 
and is the active head of both of the corporate respondents. The corpo­
rate respondents are mere instrumentalities through which she conducts the 
business of producing and selling cosmetics and toilet preparations, her 
manufacturing operations being carried on through respondent, Elizabeth 
Arden, Inc., and the sale and distribution of her products being handled 
through Elizabeth Arden Sales corporation. For all practical purposes the 
three respondents form a business entity, and except as otherwise specifi­
cally stated they are hereafter referred to as a unit without differentiation 
as among them. 

PAn. 2. In the course and conduct of their aforesaid business of manu­
f~cturing, selling, and distributing various cosmetic and toilet prepara­
tions, respondents transport their said products, or cause them to be 
transported, from their place of business in New York to purchasers at 
their various points of location in States other than the State of New York, 
and maintain, and have maintained, a course of trade in said products in 
~ommerce among and between the several States of the United States and 
tn the District of Columbia. 

PAn. 3. Respondents' products, known as the Elizabeth Arden line, 
~onsist of creams, lotions and oils, powder foundations, powders, rouge, 
hpsticks, eye make-up, hair preparations, deodorants and depilatories, 

638680"'--47-22 
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hand preparations, bath accessories, perfumes, and various other beauty 
preparations, appliances, and accessories. According to respondents' 
price list these products, including various sizes, shades, and odors, total 
approximately 1,000 different items. The Elizabeth Arden products, a 
"prestige" line, are said to stand at or near the top of the competitive 
field in their appeal to those who wish to purchase products having an aura 
of "exclusiveness" or representing "high fashion." Respondents sell 
their products to some 725 department stores, some 25 specialty shops, and 
about 2,250 drug stores. Their customers are selected with a view to en­
hancing and maintaining the "prestige" of the Elizabeth Arden line. 

PAR. 4. (a) For a long period of years respondents, at their own ex­
pense, have furnished to a few of their customers salesgirls who act as 
clerks in such customers' stores to promote the sale of and sell Elizabeth 
Arden products to members of the public. Various terms have been used 
to designate the salesgirls thus furnished to retailers by respondents and 
other cosmetic manufacturers, but they are most frequently referred to as 
"demonstrators." This term is a misnomer in that a "demonstrator" is 
merely a retail sales employee, but because of its general use in the trade 
the term will be used hereafter to designate retail sales employees paid in 
whole or in part by manufacturers and furnished to their customers. The 
origin of the practice of cosmetic manufacturers supplying demonstrators 
to retail stores is unknown, but it is shown by the record to have existed 
for at least 50 years, and probably longer. Many of the cosmetic manu­
facturers who supplied demonstrators to their customers 20 or more years 
ago are now out of business and it is impracticable, if not impossible, to 
determine the originators of this practice in the cosmetic industry. 

(b) Respondents sometimes send a demonstrator to the store where she 
is to be stationed and sometimes select and train a girl who is already a 
sales employee of the store in question, but in either instance such girls 
are skilled in presenting to the public the uses and advantages of respond­
ents' products in the manner desired by respondents and which, in their 
view, is in keeping with their "prestige" policy. These demonstrators are 
actually under the immediate direction of the store where they work, but 
their duties are primarily, though not exclusively, the sale of Elizabeth 
Arden products. If a customer asks specifically for the product of another 
manufacturer, the demonstrator will sell it, and she will also make herself 
generally useful in the cosmetic department of the store insofar as she can 
do so without neglecting her principal business of promoting the sale of and 
selling Elizabeth Arden products. . 

(c) Respondents sometimes make salary payments directly to their 
demonstrators, but more frequently the store in which they work pays 
their weekly salaries and is reimbursed from time to time by respondents 
for these payments. Sometimes the payments to the stores are made by 
check and sometimes by credit memoranda pursuant to which the stores 
deduct the amount of such memoranda from their payments for merchan­
dise purchased from respondents. To some of their customers respondents 
pay the full salary of the Arden demonstrators; to some they furnish more 
than one fully paid demonstrator; and to some they pay only part, usu­
ally one-half of the demonstrator's salary. In some instances a commis­
sion based upon a specified percentage of the invoice value of the Arden 
products purchased is paid to the store "ith the intention and understand-
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ing that it be applied toward the payment of the salesgirl who devotes her 
time principally to the sale of Elizabeth Arden products. Occasionally, 
the store where a fully paid demonstrator is supplied may add a small sum 
to the weekly salary authorized and paid by respondents. In cases where 
they think it desirable, respondents pay a small commission to their dem­
onstrators on sales made in excess of some fixed weekly sales quota. 
Regardless of the exact procedure followed in paying the salary of demon­
strators, the purpose and effect is to furnish or contribute to the furnishing 
to selected retail stores of skilled sales employees to resell to the purchasing 
Public the Elizabeth Arden products purchased from respondents by such 
stores. 

PAR. 5. (a) Respondents contend that they have certain specific terms 
Upon compliance with which by a customer they will furnish a demon­
strator. This is not true, however, except in the broad general sense that 
~espondents will furnish a demonstrator to a customer where in their own 
Judgment the advantages received compensate them for the cost of the 
demonstrator and make it advantageous to them from a business stand­
Point to furnish a demonstrator. 

(b) Where a demonstrator is furnished, respondents expect the customer 
to maintain what they term a "representative" stock of their products. 
l'his means a stock which includes all items for which there is likely to be 
any public demand, taking into consideration the type of the particular 
store, its location, the economic level of its customers, the display facilities 
available, the season of the year, and other factors. What constitutes a 
''.representative" stock varies according to respondents' views in the par­
ticular instance. One of the duties of the demonstrator is to see that the 
stock of goods is maintained so that she can adequately meet the demands 
of customers. 

(c) Where a demonstrator is furnished, respondents expect that the cus­
t?mer will make available adequate display counters in a prominent loca­
ton in the store to be devoted exclusively to the display and sale of Eliza-

e.th Arden products. The exact location and size of the space devoted to 
this purpose are flexible factors. Respondents seek the location they think 
tnost desirable and negotiate for a display as large and as elaborate as they 
can get. In some instances respondents have furnished counters and other 
store fixtures to customers. It is also their purpose to assure the display of 
all the Elizabeth Arden line in one place and not have it mixed with the 
foods of other cosmetic manufacturers. When demonstrator service is not 
urnished, the stores usually display the powders of a number of manufac­

turers in a group, lipsticks of a number of manufacturers in another group, 
and so on. One of the duties of the demonstrator is to maintain the segre­
gated display of respondents' products in attractive form and condition. 

h
(d) Where a demonstrator is furnished, respondents seek assurance that 

t e customer will advertise Elizabeth Arden products at least once or 
tWice a month. Respondents contribute to such advertising by defraying 
~hPortion of the cost, not to exceed a specified percentage of the value of 

e products purchased by the customer. In some cases respondents pay 
half the advertising cost; in other cases, pay two-thirds of the cost; and in 
tar~ instances, pay the full cost. This is a flexible factor and performance 
Varies widely among the customers. 
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(e) Where a demonstrator is furnished, respondents seek to secure show 
window displays of their products. There is no specific requirement as to 
the number, duration, or type of such displays, but an effort is made to 
secure what respondents consider a reasonable number during the course 
of a year. Actual performance varies widely among customers. 

(f) Where a demonstrator is furnished, respondents expect that if the 
store gives fashion shows for its customers Elizabeth Arden products will 
be "tied in 11 with the show and 11 mentioned 11 during it. They furnish cos· 
metics used by the models in such instances, and frequently their demon· 
strator or other employee applies the cosmetics to the models. This is a 
flexible factor and, of course, can be secured only from customers who 
stage fashion shows. 

(g) Where a demonstrator is furnished, respondents seek to limit the 
cost of the demonstration service to themselves to not more than 10 
per cent of the wholesale price of the Elizabeth Arden products purchased 
by the customer. This, however, is also a flexible factor in that the record 
shows costs of demonstrator services furnished to particular customers 
varying from about 77'2 per cent to about 17'2 per cent of the wholesale 
cost of goods purchased. 

(h) As indicated in the preceding subparagraphs, respondents have no 
definite, fixed requirements and the things which they demand in return 
for demonstration service have not been reduced to a written schedule. 
Each agreement made with a customer for demonstrator service is nego· 
tiated upon an individual basis, with the respondents seeking as much as 
they can secure and making the final determination as to whether or not 
demonstrator service will be furnished by deciding whether the aggregate 
of the "cooperation" which they can secure makes it a desirable transac· 
tion from their standpoint. Actual performance among customers varies 
widely-some furnish little or none of one form of" cooperation" and per· 
haps more of another. In some instances customers who receive demon· 
strators are not aware of any requirements placed upon them, and appar· 
ently respondents believed from their information concerning such stores 
that sufficient "cooperation" in some form would be forthcoming to 
satisfy them. 

PAn. 6. (a) Respondents actually furnish about 125 fully paid demon· 
strators to customers, but this does not mean that 125 customers receive 
that service. At least 22 customers have two or three demonstrators in 
one store, and other customers have demonstrators in more than one store. 
Respondents also furnish about 80 partially paid demonstrators to cus· 
tomers, and pay commissions to about 82 stores as a contribution to the 
compensation of girls selling Elizabeth Arden products. As stated in par· 
agraph 3, respondents sell their products to some 725 department stores, 
25 specialty shops, and 2,250 drug stores. It is plain, therefore, that onl.Y 
a few of respondents' customers are furnished with demonstrators to han· 
dle the sale of Elizabeth Arden products in their stores. 

(b) Furnishing a demonstrator or contributing to the furnishing o! a 
demonstrator constitutes a material service to a retail store purchas1ng 
respondents' products. It relieves the customer of all or part of the sala!.Y 
of the sales person needed to sell Elizabeth Arden products to the publiC· 
For example, respondents supply two demonstrators to Saks·Fifth Avenue 
store in New York City, and that store has about 40 salesgirls in its cos· 
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metic department, all paid by various manufacturers and not by the store; 
respondents furnish two demonstrators to Abraham & Strauss, and this 
customer has 33 salesgirls in its cosmetic department, only who of whom are 
paid by the store; respondents furnish one demonstrator to John Wana­
maker, and this customer has about 26 salesgirls in its cosmetic depart­
ment, only 10 of whom are paid by the store. It is not unusual for a large 
store to have from one-third to all of the clerk hire of its cosmetic depart­
!llent paid by cosmetic manufacturers. Respondents' demonstrator serv­
Ice also furnishes the store with a sales person particularly competent to 
sell Elizabeth Arden products to the public, and one whom respondents 
~ave, by intensive schooling, trained to that end. This skill reflects itself 
1n increased sales of Elizabeth Arden products. For example, an instance 
appears in the record where the installation of an Arden demonstrator in a 
store tripled the store sales of Elizabeth Arden products over the sales for 
the preceding year, when no demonstrator was furnished. 

(c) Respondents have customers who desire demonstrator services, but 
to whom such services are not accorded upon any basis. Respondent's 
terms and conditions are such that but few of their customers can comply, 
and their smaller customers are excluded from any opportunity to secure 
such services on a proportional basis or in any degree whatever. 

PAn. 7. The record contains a list of all the stores to which respondents 
furnish demonstrators-whether fully paid, partly paid, or commission ar­
rangements-together with the names of all other purchasers of respond­
ents' products located in the same cities as the customers who receive 
demonstrator service. For example, in Philadelphia, Pa., respondents 
furnish fully paid demonstrators to the Blum Store, Bonwit Teller, B. F. 
Dewees, and Strawbridge & Clothier. They furnish partly paid demon­
strators to Gimbel Brothers and N. Snellenberg & Company. They sell 
their products to 13 other purchasers in Philadelphia to whom no demon­
strator service whatever is furnished. Witnesses representing several of 
t~ese non-demonstrator accounts testified that they are in competition 
With other stores in Philadelphia who receive demonstrator services in the 
sale of Elizabeth Arden products to members of the purchasing public in 
Philadelphia. In some of the cities appearing in said list respondents have 
but one customer or, if more than one, all receive or none receive demon­
strator service. In many of the cities so listed, however, respondents have 
customers some of whom receive and some of whom do not receive demon­
strator services. In such instances the Commission infers from the loca­
tion of such retail stores in the same city and from the general nature of the 
retail selling practices of department stores, specialty shops, and drug 
stores as shown in the record, and therefore finds, that the customers who 
o!fer respondents' products for sale to the purchasing public in the same 
Ctty compete with each other for the patronage of members of that pur­
chasing public. 

PAn. 8. (a) Respondents assert that they are willing to furnish demon­
strator service to any customer who requests it and who can and will com­
ply with their requirements, and that this satisfies subsection (e) of Section 
2 of the statute. In establishing the requirements which they did, respond­
ents were well aware that more than 90 per cent of their customers could 
not qualify thereunder to receive demonstrator service. Respondents have 
not informed their customers generally of the demonstrator service which 
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they furnish or the terms upon which it will be furnished. Respondents 
have from time to time withdrawn demonstrator service from a customer 
who did not supply "cooperation" which satisfied them. They have 
frankly stated that they would refuse demonstrator service to any cus~ 
tomer who could not and did not offer to meet their requirements. Re~ 
spondents have treated the granting to or withholding of demonstrator serv~ 
ice to particular custome'rs as a matter to be determined solely according 
t.o the best interests of the seller. In other circumstances, the failure to 
inform their customers of the terms upon which demonstrator service 
would be furnished might be important, but respondents' position would 
have been no betterin the present case if they had informed their customers 
of their terms. Where, as here, the only terms upon which the service or' 
facility is granted are such that only a few customers could comply, the 
futile gesture of informing their customers generally of such terms would 
not satisfy the statute, because they would not be terms accorded to all 
purchasers on proportionally equal terms. 

(b) The Commission is of the opinion that the statute affords the seller 
a free election in the first instance as to what services or facilities, if any, 
he will provide to purchasers of his products; but having elected to furnish 
a particular service or facility to a particular purchaser or purchasers, he 
thereby assumes the obligation of according similar services to all com pet~ 
ing purchasers to the extent required by the statute. The furnishing of a 
service or facility which cannot be proportionalized for the benefit of com~ 
peting purchasers or, in the alternative, the failure or refusal to propor~ 
tionalize the terms upon which services or facilities are granted, so as to 
make it reasonably possible for competing purchasers to avail themselves 
of such services or facilities if they desire to do so, constitutes a failure to 
accord such services or facilities upon proportionally equal terms. The 
phrase "upon terms not accorded to all purchasers on proportionally equal 
terms" contemplates the proportionalization of the terms, and this neces~ 
sarily includes the proportionalization of the service or facility as well. The 
statute does not permit a seller to so tailor his terms as to favor a particu~ 
lar customer or group of customers and automatically exclude all the rest 
of his customers. This is what respondents have done. 

PAn. 9. (o) Respondents defend their granting of demonstrator services 
to some customers and not to competing customers upon the ground that 
their competitors furnished similar services and facilities and it was neces~ 
sary for them to meet this competition. Respondents contend that they 
did not furnish demonstrator service until1030, long after their competJ~ 
tors were engaged in the practice. In support of this contention respond~ 
ents supplied a list said to show all their accounts where demonstrator 
service is maintained and the date of the installation of such service in each 
such account. With the exception of one account sho\\ing a date late in 
1920, all other installation dates shown of this list are in 1930 or subsequent 
years. Respondents secured from their principal competitors-Helen!l 
Rubinstein, Dorothy Gray, Denny & Denny, Kathleen :r..Iary Quinlan, 
Uichard Hudnut, Harriet Hubbard Ayer, Coty, Charles of the Ritz, and 
Dourjois-data sho\\ing whether these companies installed demonstrators 
in each of the accounts where reRpondents furnished demonstrator service, 
if they did, either before or after the dates named by respondents. A co~~ 
parison of these lists shows that respondents installed demonstrator serv1ce 
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in 20 accounts prior to any of their said competitors, and, in addition, 
maintained demonstrator service in 13 other accounts where none of the 
competitors named has demonstrators. 

(b) It is clear from the record that respondents' contention that they 
did not commence furnishing demonstrators until 1930 is not true. Re­
spondents reported that they first installed a demonstrator in the H. S. 
Pogue store in Cincinnati, Ohio, on September 1, 1930, but the fact is they 
commenced supplying demonstrator service to this customer in May or 
~une 1925. Respondents reported that they first installed a demonstrator 
1n Younker Brothers store in Des Moines, Iowa, on January 26, 1931, but 
the fact is that demonstrator service to this customer was commenced in 
~pril or May,1927. Respondents reported that they commenced supply­
lUg demonstrator service to L. Bamberger, Newark, N. J., on June 19, 
1938, but the fact is they installed a demonstrator in this store in Sep­
tember 1927. In the last instance the service may have been discontinued 
at some time after 1929 and reinstated in 1938. Respondents reported that 
they commenced furnishing demonstrator service to Kerr Dry Goods Com­
Pany of Oklahoma City, Okla., on October 13, 1930, but the fact is that 
they installed a demonstrator in this account in October or November 1925. 
Respondents reported that demonstrator service was installed in the J. L. 
Brandeis store in Omaha, Nebr., on February 2, 1931, but in fact demon­
strator service to this customer was commenced in April1927. Respond­
ents supplied demonstrator service to other of their accounts for varying 
numbers of years prior to 1930, including Joseph Horne Company, Pitts­
burgh, Pa.; L. S. Ayres, Indianapolis, Ind.; N eiman-Marcus, Dallas, Tex.; 
Rike-Kumler, Dayton, Ohio; I. Magnin, San Francisco, Calif.; T. A. Chap­
man Company, Milwaukee, Wis.; Gimbel Brothers, Milwaukee, Wis.; 
Carson-Pirie-Scott, Chicago, Ill.; and L. S. Donaldson, Minneapolis, Minn. 
~ad respondents furnished the actual dates on which demonstration serv­
Ices were commenced, the number of accounts in which they antedated 
their competitors would have been larger than that shown in the preceding 
subparagraph . 
. (c) In considering respondents' defense of meeting competition, atten­

tion must be given to the history of their use of demonstrators and the 
Purpose and manner in which their policy has been executed. The devel­
opment of respondents' present demonstrator policy has covered a long 
Period of years. Prior to 1920 respondents furnished a selling service to 
some of their large customers by sending a representative to the customer's 
store for a limited period of time, usually not more than two weeks in a 
Year and frequently less. These representatives served as consultants and 
advisers to members of the public who visited the store, and their business 
Was the promotion of the sale of and, to a limited extent, the actual sale of 
Elizabeth Arden products for benefit of respondents' customers. Not later 
than the early 1920's customers in some instances furnished special rooms 
Where respondents' representatives displayed, sold, and promoted the sale 
of Elizabeth Arden products. Originally these special rooms were staffed 
by respondents' representatives for only a limited period of time. At some 
Point these services became permanent in the case of some of respondents' 
customers and changed in form to the usual demonstrator service hereto. 
fore described. Permanent demonstrators were furnished by respondents 
at least as early as 1925, and by the end of 1929 respondents were furnish-
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ing demonstrators to a considerable number of their more important cus· 
tamers. Gradually, the permanent demonstrator practice tended to sue· 
ceed and supplant the other forms of sales services previously furnished by 
respondents. According to the data furnished by respondents, which is 
erroneous to the degree already pointed out, they installed demonstrators 
in the number of accounts shown in each of the years listed below: 

Year Accounta Year Acccunt8 

1929 1 1936 18 
1930 23 1937 3 
1931 37 1938 10 
1932 16 1939 8 • 
1933 19 1940 17 
1934 18 1941 1 
1935 8 

At least five of the demonstrators said to have been installed in 1930 and 
seven of those said to have been installed in 1931, and probably more in 
each of these years, were in fact installed in years prior to 1930. 

(d) It is plain from the record that respondents have not pursued a 
"no-demonstrator" policy from which occasional exceptions were made to 
meet the action of a competitor; but, on the contrary, they have actively 
pursued a "demonstrator'' policy intended to beat competition where pos· 
sible, and formulated and executed for the broad purpose of promoting 
their general interests without special reference to specific demonstrator 
competition in particular accounts. This policy has been aggressive rather 
than defensive. When subsection (e) of Section 2 was enacted in 1936, 
respondents made no effort to comply with its provisions by either dis· 
continuing their discriminatory demonstrator services or removing the 
discrimination by proportionalizing their terms. In view of the circum· 
stances, the Commission concludes that respondents have not shown that 
the demonstrator services furnished by them were supplied in good faith 
to meet the actions of a competitor or competitors. 

PAR. 10. The Commission concludes, and therefore finds, that re~pond· 
ents have, in the course of commerce, discriminated as among purchasers 
of their products by furnishing or contributing to the furnishing of services 
or facilities to some of their custcmers of material value in the handliug, 
sale, or offering for Eale of products purchased from the respondents, and 
concurrently failed to accord to ccmpeting purchasers of their products 
such services or facilities on proportionally equal terms or upon any terxns 
whatever. 

CONCLUSION 

The aforesaid acts and practices of respondents, as herein found, consti· 
tute violations of subsection (e) of Section 2 of 11 An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other 
purposes," approved October 15, 1914 (Clayton Act), as amended by Act 
approved June 19, Hl36 (Robinson·Patman Act). 
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ORDER TO CEASE AND DESmT 

This proceeding having been heard by the Federal Trade Commission 
Upon the amended and supplemental complaint of the Commission, the an­
swers of respondents, testimony and other evidence in support of the alle­
~ations of said complaint and in opposition thereto taken before an exam­
mer of the Commission theretofore duly designated by it, briefs in support 
of the complaint and in opposition thereto, and oral arguments of counsel, 
and the Commission having made its findings as to the facts and its con­
clusion that respondents have violated the provisions of subsection (e) of 
Section 2 of an Act of Congress entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purposes," 
approved October 15, 1914 (Clayton Act), as amended by Act approved 
June 19, 1936 (Robinson-Patman Act). 

It is ordered, That respondents, Elizabeth Arden, Inc., a corporation, 
and Elizabeth Arden Sales Corporation, a corporation, their respective 
officers, representatives, agents, and employees, and respondent, Florence 
~·Lewis, an individual, her representatives, agents, and employees, either 
Jointly or severally, directly or through any corporate or other device, in 
or in connection with the sale of cosmetics, perfumes, toilet preparations, 
or accessories in commerce, as "commerce" is defined in the aforesaid 
~layton Act, do forthwith cease and desist from discriminating, directly or 
Indirectly, among competing purchasers of such products: 
. 1. By furnishing or contributing to the furnL'lhing of demonstrator serv­
Ices to any retailer purchasing their products when such services are not 
~ccorded on proportionally equal terms to other retailer purchasers located 
1n the same city, or other retailer purchasers who in fact resell such prod­
ucts in competition with retailers who receive such services. 

2. Dy furnishing or contributing to the furnishing of any services or 
facilities connected with the handling, sale, or offering for sale of products 
Purchased from respondents to any retailer upon terms not accorded to 
competing retailers on proportionally equal terms. 

It is further ordered, That the charge of unlawful discrimination in price 
c?ntained in Count I of the complaint herein be, and the same hereby is, 
tsmissed without prejudice to the right of the Commission to institute 
Urther proceedings should future facts so warrant.1 

. It is further ordered, That respondents shall, within 60 days after the serv­
Ice upon them of this order, file with the Commission a report in writing, 
se.tting forth in detail the manner and form in which they have complied. 
'''lth this order. 

1 Charge of violation of Section li of the Federal Trade Commission Act, as alleged in Count III of the 
000tlllaint was dismiBBed by order dated June li, 1942. See footnote to complaint on p. 290. 
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• 
IN THE ~ATTER OF 

AVERBACH CO~PANY, INC. ET AL. 

MODIFIED CEASE AND DESIST ORDER 

Docket 331,2. Order, October 4, 1944 

Modified order in proceeding in question, in which original order issued on September 
11, 1939, 29 F. T. C. 879, requiring respondents, their officers, etc., in connection 
with the offering for sale, etc., of flavoring compounds, foodstuffs, toilet articles 
and novelties in interstate commerce or in the District of Columbia, to cease and 
desist from misrepresenting their business status, methods, operation and size, 
prices, special offers, terms and conditions, agents' opportunities or earnings, 
value of their products, free goods, and composition and nature of their said 
products, as in said order in detail below set out. 

~ODIFIED ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answers of respondents in 
which answers respondents admit all the material allegations of fact set 
forth in said complaint and state that they waive all intervening procedure 
and further hearing as to said facts, and the Commission having duly made 
and issued its findings as to the facts, conclusion and order to cease and 
desist dated September 11, 1939; and the Commission having further con­
sidered said order to cease and desist and having given due notice to the 
respondents to show cause why the proceeding should not be reopened for 
the purpose of modifying said order in the respects and to the extent set 
out in said notice, and no appearance having been entered by any of the 
respondents; and the Commission having considered the matter and the 
record herein, and having concluded that the public interest requires the 
modification of said order in the respects and to the extent set out in said 
notice. 

It is ordered, That the respondents, Averbach Co., Inc., a corporation, 
and ~aid-0-Best, Inc., a corporation, their officers, agents, servants and 
employees, G. ~. ~oses, individually, and his agents, servants and em­
ployees, and Esther Averbach, ~orris Averbach, and Jerome Averbach, 
individually, and trading variously under the names The ~uriel Co. and 
American Chemical Co., and their agents, servants and employees, di­
rectly or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of flavoring compounds, foodstuffs, 
toilet articles and novelties in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

1. Representing by photographs or in any other way that J. ~. Geb­
hart, a fictitious person, or any other fictitious person, is a Director of 
Sales of Maid-0-Best, Inc. 

2. Representing that Maid-0-Best, Inc., has a national sales organiza­
tion until and unless said Maid-0-Best, Inc., actually has and maintains a 


