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Syllabus

Ix tHE MATTER OF

HENRY J. TAYLOR, TRADING UNDER THE NAME AND
STYLE OF THE PACKAGE ADVERTISING CO.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 5416. Complaint, Jan. 21, 1946—Decision, Nov. 15, 1949

Where an individual who (1) was engaged in the manufacture of unpatented
waxed-paper bands for advertising or informative use as printed inserts
and outserts by bakers in connection with the wrapping of their bread and
other bakery products; and in the interstate sale of said bands in competi-
tion with other manufacturers except as below set out, and under the trade-
mark “Ad-Seal-It,” which he had continuously owned or controlled since
1926 and which was registered in the United States Patent Office on Janu-
ary 23, 1945; and (2) formerly owned two patents, issued August 11, 1931,
and March 15, 1932, which did not cover said unpatented bands, but re-
spectively covered a method of applying an advertising medium to bakery
products, and the resultant improved package “comprising a wrapper of
waxed paper enveloping a loaf of bread” and “a narrow band of legend-
bearing waxed paper incircling said loaf and said wrapper’—

(a) Through threats of patent-infringement suits or the incentive of a higher,
uniform, and maintained price structure on Ad-Seal-It bands, from time
to time prior to January 1, 1989, coerced, persuaded or otherwise induced
the principal manufacturers of waxed paper situated east of the Rocky
Mountains to enter into agreements which, reeiting that the corporation
owned or controlled ‘‘certain inventions covering Ad-Sesal-It and the method
of its application and Letters Patent,” purported to grant, on the part of
his said predecessor corporation, to the particular manufacturer concerned,
a nonexclusive license, for the life of the patents and all reissues thereof,
etc., and for a specified portion of the United States, to make and sell Ad-
Seal-It identification bands, the licensee obligating itself to sell said bands
at prices and terms fixed by the corporation, to designate bands produced
and sold by it by said trade-mark, and to pay a royalty ranging from 10 to
15 percent on its gross sales thereof, and the corporation having the right
to inspect records and accounts relating to the sales of said bands;

(b) Following the dissolution of his said predecessor corporation on or about
December 29, 1938, entered into new agreements (to continue until March
15, 1949) with said manufacturers east of the Rockies, which—reciting that
said individual’s patents related to an improved bread package, that he was
engaged in the business of making and selling to the baking trade certain
legend-bearing bands to be used by the bakers in practicing his patents,
and that he was then using the trade-mark Ad-Seal-It on the bands sold to
bakers—purported also to grant nonexclusive licenses to such manufacturers
to make and sell such outserts and inserts to the baking trade, together
with the right to issue sublicenses to customers of the licensee, who under-
took not to sell bands elsewhere than in the deseribed territory; to cause
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an 1nd1v1dua1 trading under the name and style of Package Adver-
tising Co., hereunfter referred to as respondent, has violated the
provisions of section 5 of said act, and it appearing to the Commission
that a proceeding by it in respect thereof, would be in the public
interest, hereby issues its complaint, stating its charges in that respect,
as follows:

Paracrap 1. Bread as manufactured by most of the bakers in
the United States is wrapped in printed waxed paper. However a
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all the bands made and sold by it to bear said trade-mark ; to pay =aid
individual a royalty of 10 percent of the inv oice price of all bands made
and sold by it under the agreement; to sell bands thus made at prices not
less than those established by said individual, to furnish him duplicates
of all invoices, and to open its records and accounts for his. inspection ; to
have printed on bands made usé of by it a patent notice and said trade-

mark ; and to pay to said individual by way of liquidated damages a specified
sum in the event of failure to sell the bands at the price established by him,
or to supply him with duplicate invoices;

(c) Entered, thlough his said predecessor corporation, into an agreement dated
September 22, 1931, with W, a California corporation, which, reciting that
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bread in cellophane or clear waxed glassine wrappers without any
printed design thereon. When bread is sold in such transparent
wrappers it is necessary for the baker to wrap around the loaf either
under (an insert) or over (an outsert) a printed waxed paper band
varying in width from 2 to 4 inches of one or more colors to designate
the kind of bread, the name of the baker, net Welght 11101'edlents, and
other advertising matter.

Respondent Henry J. Taylor, an individual, trading under the name
and style of Package Advertising Co., with his office located at 230
Park Avenue, New York, N. Y., is now; and for more than 3 years
last past, has been engaged in the manufacture and sale of waxed-
paper bands known as “Ad-Seal-It,” both inserts and outserts used
as part of the wrapper or package for bread and cake. Said respond-
ent is the owner of two patents, one of said patents covers the method
of applying an advertising medium to bakers’ products (Patent No.
1,818,923 issued August 11, 1931) which embodies a process of fusing
a small strip or band of waxed paper to a larger sheet of wrapping
material by means of heat “Simultaneously enveloping a bread loaf
in the wrapping material.” The other patent (Patent No. 1,849,774
issued March 15, 1932) is a combination patent covering the package
resulting from the use of the said method patent. All of the claims
for the said combination patent are for “an improved bread package
herein described, comprising a wrapper of waxed paper enveloping
a loaf of bread” and “a narrow band of legend-bearing waxed paper
encircling said Joaf.”

Said respondent in the course and conduct of his S‘lld business for
more than 3 years last past has advertised and sold his said bands
to bakers for enveloping loaves of bread and cakes and the said bands
were placed by said bakers around the loaves of bread or packages of
cake either by hand or by automatic bread and cake wrapping ma-
chines, of which there are a number on the market equipped to make
application of heat to bread and cake wrappers for sealing.

Said respondent is in competition with other manufacturers of
printed bands used in wrapping bread and cake and selling the same
in interstate commerce to bakers located throughout the several States
of the United States.

Par. 2. Said respondent in the course and conduct of his said busi- .
ness has entered into so-called license agreements with the principal
manufacturers of waxed paper located throughout the several States
of the United States as follows:
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American Tissue Mills, Holyoke, Mass.
Badger Paper Mills, Inc., Peshtigo, Wis.
Central Waxed Paper Co., Chicago, I11.
Cleveland Wax Paper Co., Cleveland, Ohio.

Detroit Wax Paper Co., River Rouge, Mich.

Dixie Wax Paper Co., Dallas, Tex.

Dixie Wax Paper Co., Memphis, Tenn.

Forbes Lithograph Manufacturing Co., Boston, Mass.
Henle Wax Paper Co., New York, N. Y.

Kalamazoo Vegetable Parchment Co., Kalamazoo, Mich.
KVP Co. of Texas, Houston, Tex.

Menasha Products Co., Menasha, Wis.

Mid-West Wax Paper Co., Fort Madison, Iowa,
Milprint Products Corp., Milwaukee, Wisc.

Minerva Wax Paper Co., Minerva, Ohio.

Nashua Gummed & Coated Paper Co., Nashua, N. H.
Newark Paraffine & Parchment Paper Co., Newark, N. J.
Ohio Wax Paper Co., Columbus, Ohio.

Pittsburgh Wax Paper Co., Pittsburgh, Pa.

Pollock Paper & Box Co., Dallas, Tex.

Port Huron Sulphite & Paper Co., Port Huron, Mich.
Rapinwax Paper Co., Chicago, I11.

Riegel Paper Corp., New York, N. Y.

Rudolph, L. A. Waxed Paper Corp., New York, N. Y.
Safetee Glassite Paper Co., Philadelphia, Pa.

Saniwax Paper Co.,’ Kalamazoo, Mich.

Scuthern Wax Paper Co.; Atlanta, Ga.

Specialty Papers Co., Dayton, Ohio.

Waterproof Paper & Board Co., Cincinnati, Ohio.

Wax Paper Products Co., Omaha, Nebr.

Wazxed Paper Co., Long Island City, N. Y.

Waxide Paper Co., Kansas City, Mo.

Waxide Paper Co., St. Louis, Mo.

West Carrolton Parchment Co., West Carrollton, Ohio.
Zimmer Paper Products Co., Indianapolis, Ind.

Said license agreements purport to grant the foregoing named
waxed-paper manufacturers a nonexclusive license, until March 15,
1949, to make and sell under the aforesaid patents inserts and outserts
to the baking trade to be used by the bakers and the manufacturers of
bread packages and similar packages embodying, employing, and con-
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taining the inventions disclosed in said patents throughout that part
of the United States of America situated east and not including Mon-
tana; Wyoming ; Denver, Colo.: Santa Fe, N. Mex.; and El Paso, Tex.

Said license agreements also purport to grant to said licensees the
right to issue sublicenses to bakers purchasing said inserts and out-
serts to use the same in their plants located in that part of the United
States covered by the license, in practicing the methods of said patent
No. 1,818,923 and to produce packages of bread and similar products
embodying the invention of patent 1,849,714,

Said license agreements also purport to grant the said licensees the
right to use the trade-mark “Ad-Seal-It” in connection with their
manufacturing and selling operations under the said license agreement,
and in a manner approved by said respondent, including the right to
grant permission to any of its customers, purchasing the inserts and
outserts manufactured and sold by said licensees under the said license
agreement, to sell or otherwise distribute the packages bearing the said
trade-mark and to use such trade-mark in their sales promotion as
pointing to the package made under the said patents.

Under the terms of said license agreements said licensees were pro-
hibited from selling said inserts and outserts manufactured by them
under said license and adopted to be used in practicing the method of
said patent No. 1,818,923 to produce the products covered by patent
No. 1,849,774 at prices less than those established by said respondent
and as set forth in price lists attached to the said license agreements.

It was also provided in the said license agreements that the said
licensees should pay to the respondent by way of a royalty a sum
equal to 10 percent of the invoice price of all inserts and outserts manu-
factured and sold by said licensee under the said license agreements.

It was also provided in said license agreements that in the event the
licensees should fail to sell any of the said inserts or outserts under
the provisions thereof at the prices currently established by said re-
spondent said licensee shall pay to said respondent by way -of liqui-
dated damages on all such inserts or outserts so sold a sum equal ts
20 percent of the sum that should have been paid for such inserts or
outserts had they been sold at said respondent’s established prices.

It was also provided in said license agreements that said respondent,
with a view to facilitating its operations and the operations of its
licensees, would carry in stock ready for immediate shipment to the
customer, various ready-to-use rolls of “Ad-Seal-It” inserts and out-
serts and agree to maintain a stock of such rolls sufficient to meet the
reasonable demands of its said licensees for small or emergency lots
and to fill any orders from the licensee for items from such stock at
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respondent’s prevailing price allowing said licensee a selling commis-
gion of 15 percent of the invoice price for all rolls so ordered.

Par. 3. On or about September 22, 1931, the “Ad-Seal-It” Corp., a
New York corporation owned by respondent, entered into a so-called
license agreement followed by an addendum dated October 23, 1931,
with the Western Waxed Paper Co., a California corporation now
a division of Crown Zellerbach Corp., of San Francisco, Calif., en-
gaged in the business of manufacturing bread wrappers at Los Angeles
and Oakland, Calif., and Portland, Oreg., purporting to grant unto
said licensee the exclusive right to make, use, and sell in that portion
of the United States situated west of Montana, Wyoming, Denver,
Colo., Santa Fe, N. Mex., and El Paso, Tex., its “Adsealit” advertise-
ments consisting of waxed paper bands used by bakers as inserts and
outserts for wrapping bread according to said patents owned by said
respondent. Pursuant to said agreement said licensor granted to said
licensee permission to use and identify its activities by the use of the
name “Adsealit” and all emblems and slogans and trade-mark char-
acters used by said licensor in connection with its manufacture and
sales promotion of “Adsealit” advertisements to the baking industry
and to use copyrighted designs now owned or acquired from time to
time by said licensor. Said licensor further agreed in said license
agreement to refrain from operations in the territory described therein
with reference to “Adsealit” advertisements.

Said license agreement remains in full force and effect for a period
of 25 years from the date thereof or until at any time when the said
licensee shall have sold less than $25,000 worth of “A dsealit” advertise-
ments during any one year. Said license agreement further provides
that said licensee should pay the licensor as a royalty 10 percent of the
gross value of each invoice wherein the price per pound is 12 cents or
over; a royalty of 714 percent of a gross value of each invoice wherein
the price per pound is 11 to 12 cents per pound; and a royalty of
5 percent of a gross value of each invoice wherein the price is 10 cents
per pound or under; and that invoices are to be rendered by said
licensees to said licensor currently and said licensor shall have the
right and privilege to inspect the manufacturing operations of said
licensee, its records and accounts of sale.

Par. 4. On or about April 13, 1936, the Package Advertising Corp.,
owned by respondent, entered into a so-called license agreement with
the said Western Waxed Paper Co., division of Crown Zellerbach
Corp. purporting to grant to said licensee a nonexclusive license for
that portion of the United States situated east of Montana, Wyoming,
Denver, Colo., Santa Fe, N. Mex., and El Paso, Tex., but not for Cook

- 3 e e ey g
prices, and competitors of the respondent and of its said licensees have
been prevented from selling printed bands or inserts and outserts
employed in conjunction with transparent bread wrappers in sub-
stantial quantities to said bakers and said respondent is thereby ob-
taining a monopoly in the interstate sale and distribution of printed
waxed paper bands or inserts and outserts employed by bakers in
conjunction with transparent bread wrappers.

Par. 8. The acts and practices of the said respondent, as herein
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County, IlL, to make and sell “Ad-Seal-It” and to license the pur-
chasers to use said “Ad-Seal-It” bands. Under the terms of said
license agreement said licensor proposed to grant to said licensee the
right to use the name “Ad-Seal-It” upon advertising bands made and
sold by said licensee expressly at the licensor’s prices and terms. Said
licensee agreed to compensate said licensor in the amount of 15 percent
of each invoice up to and including 750 rolls of 3,000 feet, 1214 percent
on each invoice up to and 1ncludmg 1,000 rolls of 3,000 feet 10 percent

on each invoice for more than 1,000 rolls of 3,000 feet
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dangerous tendency to and have actually hindered or prevented com-
petition in the sale of printed waxed-paper bands employed as inserts
and outserts in conjunction with transparent bread wrappers in com-
merce, within the intent and meaning of the Federal Trade Com-
mission Act; have unreasonably restrained such commerce in said
product; have a dangerous tendency to create in respondent a monopoly
in the sale of said product; and constitute unfair methods of com-
petition in commerce within the intent and meaning of section 5 of
the Federal Trade Commission Act.

Report, FinpINGS As TO THE FacTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on January 21, 1946, issued and sub-
sequently served its complaint in this proceedmg upon the respondent,
Henry J. Taylor, an individual trading under the name and style of .
The Package Advertising Co., charging said respondent with the use
of unfair methods of competition in commerce in violation of the
provisions of that act. After the filing of the respondent’s answer to
the complaint, testimony and other evidence in support of and in
opposition to the allegations of the complaint were introduced before
trial examiners of the Commission theretofore duly designated by it,
and such testimony and other evidence were duly recorded and filed
in the office of the Commission. Thereafter, this proceeding regularly
came on for final hearing before the Commission upon the complaint,
the respondent’s answer, testimony, and other evidence, the trial ex-
aminer’s recommended decision and exceptions thereto, briefs in sup-
port of and in opposition to the allegations of the complaint, and
oral argument of counsel ; and the Commlssmn, having duly considered
the matter and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Piracrapu 1. The respondent, Henry J. Taylor, is an individual,
doing business under the name and style of The Package Advertising
Co., with his office and principal place of business located at 230 Park
Avenue, New York, N. Y., and is now, and for more than 8 years last
past has been, engaged in the manufacture and sale of waxed-paper
bands under the trade-mark “Ad-Seal-It” which are used as inserts
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other bakery products. Respondent does not own, and has not owned,
any patent rights to the bands manufactured and sold by him.

Par. 2. Respondent, in the course and conduct of his aforesaid busi-
ness, is in competition with other manufacturers of printed waxed-
paper bands used as inserts and outserts by bakers in connection with
the wrapping of bread and other bakery products, insofar as such com-
petition has not been lessened or eliminated through respondent’s
agreements with various waxed paper manufacturers, and the acts and
practices done and performed pursuant thereto, as hereinafter set out.

Par. 3. Respondent has caused and now causes his products, when
sold, to be shipped from the place of origin in New York to customers
located in various States of the United States east of the Rocky Moun-
tains, and has entered into agreements and understandings tending to
fix, establish, und maintain the prices, terms, and conditions of sale at
which, and to specify, designate, describe, and limit the territories in
whiclr, other manufacturers of printed waxed-paper bands have sold
and now sell said products in interstate commerce, and is engaged in
commerce as “commnierce” is defined in the Federal Trade Commission
Act.

Par. 4. Respondent was the owner of two patents, one of which cov-
ered a method of applying an advertising medium to bakery products
(Patent No. 1,818,923, issued August 11, 1931) and which embodied a
process of fusing a small strip or band of waxed paper to a larger sheet
of wrapping material by means of heat, “simultaneously enveloping a
bread loaf in the wrapping material.” The other patent (Patent No.
1,849,774, issued March 15, 1932) was a combination patent covering
the package resulting from the use of the method patent for an
improved bread package “comprising a wrapper of waxed paper envel-
oping a loaf of bread” and “a narrow band of legend-bearing waxed
paper encircling said loaf and said wrapper.”

Par. 5. Respondent has continuously owned or controlled the trade-
mark Ad-Seal-It since 1926, and said trade-mark was registered in
the United States Patent Office as trade-mark No. 411,576, on January
23,1945, “for ahesive and nonadhesive bands adapted to be used by the
baker around bread and carrying identifying or advertising printed
matter.” : .

Par. 6. There are more than 3,000 wholesale bakers in the United
States using automatic bread wrapping machines and many smaller
bakers using semiautomatic or hand-operated wrapping machines.
Many bakers wrap their bread and other products in cellophane or
transparent waxed-paper wrappers. In connection with these trans-
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parent wrappers bakers sometimes use a printed waxed-paper band
varying in width from 134 to 4 inches, and occasionally wider, which
is wrapped around the loaf of bread or other bakery product, either
under the wrapper as an insert or over the wrapper as an outsert.
This band is used as an advertising medium to designate the product
wrapped, the name of the baker, or to furnish other informative or
advertising matter to buyers and prospective buyers. Printed waxed-
paper bands such as Ad-Seal-It bands are used in conjunction with the
wrapping of bread by the automatic bread-wrapping machines by plac-
ing a roll of bands on a shaft or spindle in juxtaposition to a roll of
wrapping paper. The band is fed into the machines along with the
wrapping paper and simultaneously cut to the required length. The
-ends of the wrapper and the band are simultaneously heated and sealed
by a heating device on the machine.

Par. 7. Respondent acquired control of The Adsealit Corp., a New
York corporation, in 1926. The name of The Adsealit Corp. was
changed to The Package Advertising Corp. on or about August 8, 1933.
JFrom 1926 until its dissolution on or about December 29, 1938, respond-
ent was president of, sole owner of, and dominating factor in the corpo-
ration. Upon dissolution of The Package Advertising Corp. respond-
ent took over and assumed all of its rights and obligations, including
the several agreements with waxed-paper manufacturers hereinafter
described and all rights and interest in and to the trade-mark Ad-
Seal-It and the good will of the business in which the trade-mark had
been used.

Par. 8. In the course and conduct of his business respondent from
time to time entered into agreements with the following manufacturers
of waxed paper, who constitute the principal manufacturers of such
product located in that part of the United States situated east of the
Rocky Mountains, purporting to grant to the waxed paper manufac-
turers the right to make and sell Ad-Seal-It bands:

American Tissue Mills, Holyoke, Mass.

Badger Paper Mills, Inc., Peshtigo, Wis.

Central Waxed Paper Co., Chicago, IlL

Dixie Wax Paper Co., Dallas, Tex.

Fabricon Products, Inc. (formerly Detroit Wax Paper Co.), River
Rouge, Mich. ‘

Fabricon Products, Inc., of Ohio (formerly Cleveland Wax Paper
Co.), Cleveland, Ohio.

Fabricon Products, Inc., of Pennsylvania (formerly Pittsburgh
Wax Paper Co.), Pittsburgh, Pa.
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Fabricon Products, Inc., of Pennsylvania (formerly Safetee
Glassite Paper Co.), Philadelphia, Pa.

Fabricon Products, Inc., of Connecticut (formerly Waxed Paper
Co.), Bridgeport, Conn.

Forbes Lithograph Manufacturing Co., Boston, Mass.

Henle Wax Paper Co., New York, N. Y.

Kalamazoo Vegetable Parchment Co., Kalamazoo, Mich.

K-V-P Co., of Texas, Houston, Tex.

Marathon Corp., Menasha, Wis.

Mid-West Wax Paper Co., Fort Madison, Iowa.

Milprint Products Corp., Milwaukee, Wis.

Minerva Wax Paper Co., Minerva, Ohio.

Nashua Gummed & Coated Paper Co., Nashua, N. H.

Newark Paraffin & Parchment Paper Co., Newark, N. J.

Pollock Paper & Box Co., Dallas, Tex.

Port Huron Sulphite & Paper Co., Port Huron, Mich.

Rapinwax Paper Co., Minneapolis, Minn.

Reigel Paper Corp., New York, N. Y.

Saniwax Paper Co., Kalamazoo, Mich.

Shellmar Products Co., Chicago, Ill.

Southern Wax Paper Co., Atlanta, Ga.

Specialty Papers Co., Dayton, Ohio.

Traver Manufacturing Co., Chicago, I1I.

Ohio Wax Paper Co., Columbus, Ohio.

Waterproof Paper & Board Co. of Ohio, Cincinnati, Ohio.

Wax Paper Products Co., Omaha, Nebr.

Waxide Paper Co., Kansas City, Mo. .

West Carrollton Parchment Co., West Carrollton, Ohio.

Zimmer Paper Products Co., Indianapolis, Ind.

Par. 9. Said agreements between respondent’s predecessor corpora-
tion and the several waxed-paper manufacturers, made prior to Janu-
ary 1939, recited that The Adsealit Corp. owned or controlled “cer-
tain inventions covering Adsealit and the method of its application
and Letters Patent of the United States Nos. 1,818,923 and 1,849,774
thereon,” and also owned trade-marks and/or other rights in the word
“Adsealit” as applied to and used in connection with the sale of its
materials and services, and provided, in part:

(a) That the licensee would have the right and nonexclusive license,
for a specified portion of the United States, to make and sell Adsealit
identification bands; '

(b) That the licensee would have the right to use the name “Ad-
sealit” upon the Adsealit identification bands made and sold by it
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under the agreement at Adsealit’s prices and terms; and that the licen-
see would designate all such bands produced and sold by it by said
trade-mark;

(¢) That the licensee would pay a royalty ranging from 10 to 15
percent on its gross sales of Adsealit bands;

(d) That Adsealit would have the right to inspect records and
accounts relating to the sales of Adsealit bands; and

(e) That the agreement would continue until the expiration of the
last of the patents and of all re-issues, divisions, extensions, and con-
tinuations of either of the patents.

Par. 10. Following the dissolution of respondent’s predecessor
corporation, respondent entered into new argeements with the prin-
cipal waxed-paper manufacturers in that part of the United States
situated east of the Rocky Mountains, which new agreements, while
different from the earlier agreements in some respects, also purported
to grant nonexclusive licenses to the waxed-paper manufacturers to
make and sell outserts and inserts to the baking trade. Said new
agreements recited that respondent’s patents related to an improved
bread package; that respondent was engaged in the business of man-
ufacturing and selling to the baking trade certain legend-bearing
bands to be used by the bakers in practicing respondent’s patents; that
respondent had previously adopted and used, and was then using,
the trade-mark “Ad-Seal-It” on the bands sold by it to bakers; and
provided, in part:

(¢) That the agreement would continue in effect until March 15,
1949 ; A

(b) That the licensee would have the nonexclusive right and license
under respondent’s patents to make and sell outserts and inserts to
the baking trade in a specified portion of the United States, and that
the licensee would not sell suid bands elsewhere than in the described
territory; . :

(¢) That the licensee would have the right to issue sublicenses t
its customers to use the bands in practicing the invention covered by
respondent’s patents;

(d) That the licensee would have the right to use the trade-mark
“Ad-Seal-It” in connection with its manufacturing and selling op-
erations under the agreement and that the licensee would cause all
the bands manufactured and sold by it to bear said trade-mark;

(e) That the licensee would pay respondent a royalty of 10 percent
of the invoice price of all bands manufactured and sold by it under
the agreement ;
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() That the licensee would not sell bands manufactured under the
agreement at prices less than those established by respondent;

(¢) That the licensee would furnish respondent with duplicates of
all invoices of its billings for bands and that respondent might cause
an inspection of the licensee’s records and accounts;

(%) That all packages employing or embodying the invention of re-
spondent’s patents having incorporated therein bands manufactured
by the licensee would have printed thel eon a patent notice and bear
the trade-mark “Ad-Seal-It”; and

(¢) That the licensee would pay to respondent by way of liquidated
damages a specified sum in the event of failure to sell the bands at
the prices established by respondent or of failure to supply respondent
with duplicate invoices.

Par.11. Respondents’ predecessor corporation, The Adsealit Corp.,
entered into an agreement with Western Waxed Paper Co., a Cali-
fornia corporation which is now a division of Crown-Zellerbach Corp.
of San Francisco, dated September 22, 1931, Said agreement recited
that respondent “owns or controls certain inventions covering the
said Adsealit advertising and the method of its application, and
Letters Patent of the United States No. 1,818,928 issued August 11,
19381, thereon” and “owns trade-mark and,/or other priority rights in
the word ‘Adsealit’ ”; and provided, in part:

(@) That Western would have the exclusive right to make, use,
and sell Adsealit advertisements in the States of California, Oregon,
Washington, Idaho, Utah, Nevada, Arizona, and Montana;

(0) That Western would have the right to use the name “Adsealit”
upon the Adsealit advertisements manufactured and/ or used and/or
sold by Western pursuant to the agreement;

(¢) That Adsealit would refrain from opemtions in the above-
named States with reference to Adsealit advertisements;

(@) That Western would pay to Adsealit 163/ percent of its gross
sales of Adsealit advertisements;

(e) That Western would supply Adsealit with duplicate invoices
of all sales of Adsealit advertisements and that Adsealit would have -
the right to inspect the manufacturing operations of Western con-
cerning Adsealit advertising and its records and accounts relating
to saine; and

(f) That the agreement was to continue for a period of 25 years
from the date thereof unless terminated as provided therein.

By an addendum dated October 23, 1931, to the aforesaid agree-
ment, the territory in which Western was granted the exclusive right
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to make, use, and sell Adsealit advertisements was expanded and the
basis for calculating the royalty payments was changed.

Par. 12. Respondent’s predecessor corporation, The Package Ad-
vertising Corp., entered into an agreement with Western Waxed
Paper Co., dated September 23, 1936, supplemental to the aforesaid
agreement dated September 22, 1931, which provided among other
things that The Package Advertising Corp. would protect Western
Waxed Paper Co. from invasion of its exclusive territory by any other
manufacturer of said “patented bands,” whether made by another
licensee of respondent or otherwise. It was agreed that in the event
of discovery by Western of the presence of any of said “patented
bands,” other than those sold by Western, in its exclusive territory
and if, after giving notice to respondent, the matter was not cleared
up, Western could impound all royalties due respondent until re-
spondent eliminated all “outlaw bands” from Western’s exclusive
territory.

Par. 13. Respondent’s predecessor corporation, The Package Ad-
vertising Corp., entered into an agreement with Western Waxed
Paper Co. on April 13, 1936, purporting to grant to Western a non-
exclusive license to make and sell Ad-Seal-Tt bands in that territory
of the United States situated east of the Rocky Mountains and to sub-
license the purchasers thereof to use said bands. The terms of this
agreement were substantially the same as those of the other non-
exclusive license agreements between respondent and the various
waxed-paper manufacturers hereinbefore described.

Pir. 14. Under the provisions of the aforesaid license agreements,
licensees of respondents were required to, and did generally, have
printed on bands manufactured by them respondent’s trade-mark
“Ad-Seal-It,” the numbers of respondent’s patents, and the name of
the manufacturer. For example, bands manufactured by Waxide
Paper Co. bore the following:

“AD-SEAL-IT”—Patented (1,818,923 & 1,849,774) Mfd. by Waxide Paper Co.,
St. Louis, Mo.”

Par. 15. Respondent, in the course and conduct of his said business
and in accordance with the provisions of the agreements hereinbefore
described, established uniform delivered prices at which his nonexclu-
sive licensees were required to sell, and did sell; printed waxed-paper
bands to bakers. That part of the United States in which the so-called
nonexclusive licensees were engaged in selling Ad-Seal-It bands was
divided into three zones, which were referred to as zones 1, 2, and 2-A,
respectively. These zones were the same in geographical scope as
those used in the waxed-paper industry. Zone 1 comprised that ter-
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ritory located within the Northeastern section of the United States
extending west and including both banks of the Mississippi River and
bounded on the south by the northern line of the State of Kentucky
and the southern line of the State of Virginia. Zone 2 consisted of
the States of North Carolina and Tennessee and included also that
area located north of the States of Arkansas and Oklahoma and vest
of the Mississippi River to the western boundaries of the States of
South Dakota and Nebraska and then on a direct line extending south
through the State of Colorado to its southern boundaries. Zone 2-A
comprised all those States east of the Rocky Mountains not included in
zones 1 and 2.

The remainder of the United States was the exclusive territory of
Western Waxed Paper Co. pursuant to the agreements between re-
spondent and Western hereinbefore described. Respondent, however,
did not fix or establish the prices at which the said Western sold Ad-
Seal-It bands in its exclusive territory.

Par. 16. The provisions of the none‘iclusn’e license agreements
which required that the licensees sell Ad-Seal-It bands at prices not
lower than those established and fixed by respondent were enforced.
Instances of variations between the prices quoted and charged by any
licensee and the prices established by respondent were immediately
brought to the attention of the licensee involved. Such instances were
generally due to mistakes in billing which were subsequently corrected
by the licensee involved, with appropriate adjustments thereafter be-
ing made. There were occasions when some licensees established ad-
ditional quantity brackets for Ad-Seal-It bands, but the prices appli-
cable thereto were higher than those established by respondent for the
next largest quantity bracket.

Par. 17, In accordance with the provisions of the agreements here-
inbefore described, the licensees under the agreements were required
to and did furnish respondent with duplicates of invoices covering
sales of Ad-Seal-It bands. Also, said licensees were reguired to and
did furnish to respondent a monthly statement of their sales of Ad-
Seal-It bands, and remitted monthly payments to respondent to cover
the amount of royalties due. Respondent employed auditors to check
the records of the various licensees from time to time to determine
whether the amounts of royalties reported and paid by the licensees
were correct.

From the year 1931 through 1945 the Ilcensees of respondent paid
in the aggregate approximately $1,300,000 in royalties pursuant to the
provisions of the license agreements.
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Par. 18. In accordance with the provisions of the exclusive license
agreement with Western Waxed Paper Co., respondent endeavored
to prevent, and did prevent, invasion of Western’s exclusive territory
upon being advised of the shipments by others of bands into such
territory. In 1936 respondent began litigation against the Ohio
Wax Paper Co. for breach of its license agreement by having made
shipments of bands into Western’s exclusive territory. In 1937 a
consent decree was entered by which Ohio Wax Paper Co. was en-
joined from shipping bands outside the territory defined in the
agreement. The Specialty Papers Co., in 1937, also discontinued
the shipment of printed waxed-paper bands into the exclusive terri-
tory granted to Western at the insistence of respondent and made a
payment to cover royalties due upon the sale of such bands which had
been shipped to the Langendorf United Bakeries, Inc. The bands
sold and shipped by Ohio Wax Paper Co. and Specialty Papers Co.
to the Langendorf United Bakeries, Inc., were not referred to as
Ad-Seal-It bands but were used for the same purposes as Ad-Seal-It
bands and were identical with such bands with the exception that they
did not bear the trade-mark “Ad-Seal-It.”

Other instances of the sale and shipment of printed waxed-paper
bands into the exclusive territory of Western were brought to re-
spondent’s attention for corrective action. For example, the Pacific
Waxed Paper Co., Seattle, Wash., manufactured printed waxed paper
bands for sale to bakers located in the exclusive territory granted to
Western. Bakers who were customers of the Pacific Waxed Paper Co.
were contacted by respondent and advised that they were infringing
upon respondent’s patent rights by using bands purchased from
unlicensed sources. In March 1936, Pacific Waxed Paper Co., after
being advised by bakers of respondent’s warnings, entered into an
agreement with Western Waxed Paper Co. which provided that
Western would grant to Pacific the right to make, use, and sell Ad-
Seal-It bands in Western’s exclusive territory at prices established by
Western.

Par. 19. The prices fixed and established by respondent at which
nonexclusive licensees were required to sell, and did sell, printed
waxed-paper bands to bakers were substantially higher than the
prices charged by wazed-paper manufacturers who were not licensees
of respondent for bands sold to bakers and used for similar purposes as
Ad-Seal-It bands. : :

The American Bread Wrapper Co. began producing and selling
-printed waxed-paper bands about 1921 and continued until about
1938, when its operations ceased. The bands manufactured and



THE PACKAGE ADVERTISING CO. = - 211
193 Findings

sold by American Bread Wrapper Co. were used for similar purposes
as the bands known as Ad-Seal-It. bands. The American Bread
Wrapper Co. never entered into a license agreement under respondent’s
patents although such a license was offered to the company. Among
the customers of American Bread Wrapper Co. who bought printed
waxed-paper bands was Ward Baking Co. The prices at which
American Bread Wrapper Co. sold bands to Ward Baking Co. were
Jower than the prices established by respondent for Ad-Seal-It
bands.

The General Waxed Papers, Inc., of Chicago, manufactured and
sold narrow printed waxed bands which it referred to as “narrow bread
wrappers” in competition with Ad-Seal-It bands. This company
never entered into a license agreement with respondent, although such
a license was offered to the company by respondent with the assurance
that uniform prices would be maintained. General Wax priced and
sold its narrow bread wrappers on a hundredweight basis in the same
manner as wide bread wrappers. The prices at which General Wax
sold its narrow bread wrappers were substantially less than the prlces
established by respondent for Ad-Seal-It bands.

Par. 20. The Waxide Paper Co., St. Louis, Mo., a licensee of re-
spondent, sold printed waxed paper bands to Petersen Baking Co.,
Omaha, Nebr., as early as 1929. Prior to about 1939 or 1940, the bands
sold by Waxide to Petersen Baking Co. were sold on a hundred-weight
basis. Such bands were not called Ad-Seal-It bands but were used
for the same purpose as Ad-Seal-It bands. In 1939 or 1940, Waxide
began selling bands to Petersen Baking Co. at the prices established
by respondent, which prices were substantially higher than those
previously charged by Waxide on a hundredweight basis.

Par. 21. The Kalamazoo Vegetable Parchment Co., Kalamazoo,
Mich., entered into a license agreement with respondent on May 17,
1933, The company had been manufacturing and selling printed
waxed-paper bands prior to entering into the aforesaid agreement
with respondent. Such bands were used by bakers for the same
purposes as Ad-Seal-It bands, although they were not called Ad-
Seal-It bands. After becoming a licensee of respoident, Kalamazoo
began selling Ad-Seal-It bands at the prices established by respond-
ent, which were from 5 to 24 cents per pound or from 33 to 131 percent
more than those charged prior to becoming a licensee.

Par. 22. Some manufacturers of. printed waxed-paper bands en-
tered into the aforesaid agreements with respondent as a result of
threats of patent-infringement suits. Others of such manufacturers
entered into the said agreements with respondent because of induce-
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ments in the form of a higher and uniform price structure on Ad-
Seal-It bands. The Ohio Wax Paper Co., for example, was informed
by respondent that it could not make and sell printed waxed-paper
bands without infringing upon respondent’s patents and Ohio Wax
Paper Co. was offered a license to make and sell such bands. Ohio
Wax Paper Co. at first refused but later entered into a license agree-
ment with respondent after some of its competitors had suggested
that it do so because respondent was going to maintain a good price
on the bands. Respondent’s promise of price uniformity and price
maintenance was the main reason why Ohio Wax Paper Co. entered
into the agreement with respondent.

The Detroit Wax Paper Co. became a licensee of respondent on
December 1, 1931, after having been informed by respondent of the
existence of his patents and of the necessity of the company becoming
a licensee so as to avoid liability for infringement. Subsequently,
certain differences arose between Detroit Wax and respondent and
Detroit refrained from paying royalties to respondent, contending
that the patents on which the royalty payments were based were in-
valid. Detroit Wax Paper Co. continued manufacturing and selling
printed waxed-paper bands during a period of about 2 years. On
May 15, 1939, respondent and Detroit Wax Paper Co. entered into a
new license agreement. In July 1939 a mutual release was executed
between respondent and Detroit Wax in full satisfaction of all differ-
ences between the parties, but Detroit Wax refused to pay any royal-
ties on the bands manufactured during the aforesaid 2-year period.
Detroit Wax considered it more economical to enter into the license
agreement and execute the release than to further challenge respond-
ent’s patents.

Par. 23. None of the licensees under the aforesaid agreements have
ever used the methods covered by respondent’s patents, nor have any
of such licensees ever granted an oral or written sublicense to any-
one to use such methods in the packaging of bread and other bakery
products. The licensees were generally aware of the existence of
respondent’s patents but were unfamiliar with the nature of the
patents.

Par. 24, As a result of the uniform minimum prices, terms, and
conditions of sale established and maintained by respondent, as afore-
said, price competition among and between respondent and other man-
‘ufacturers of printed waxed paper bands has been substantially
eliminated, and as a result of the territorial restrictions imposed: by
respondent upon his licensees, as aforesaid, manufacturers of printed
waxed-paper bands have been prevented from selling said product in
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the exclusive territory of Western Waxed Paper Co., the consequence
of all of which is to tend to create a monopoly in respondent in the in-
terstate sale and distribution of unpatented printed waxed-paper
bands.

Par. 25. The Commission finds that the acts and practices of re-
spondent of coercing, persuading, inducing, or otherwise causing other
manufacturers of printed waxed-paper bands, an unpatented product,
to enter into the aforesaid license agreements purporting to grant to
said other manufacturers of printed waxed-paper bands a license to
make and sell printed waxed-paper bands to be used in practicing
respondent’s invention and the right to use respondent’s trade-mark
“Ad-Seal-It,” and the acts and practices of respondent done and
performed in furtherance of and pursuant to said license agreements
of fixing, establishing, and maintaining the prices, terms, and condi-
tions of sale at which, and of designating, limiting, and controlling
the territories in which, said other manufacturers of printed waxed-
paper bands might sell same, all have a tendency and capacity to re-
strain, restrict, suppress, and eliminate competition in the interstate
sale and distribution of said product. '

CONCLUSION

The aforesaid acts and practices of respondent constitute unfair
methods of competition within the intent and meaning of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint, answer of the respondent, testimony and
other evidence in support of and in opposition to the allegations of the
complaint taken before a trial examiner of the Commission theretofore
duly designated by it, recommended decision of the trial examiner and
exceptions filed thereto, briefs, and oral argument of counsel, and the
Commission having made it findings as to the facts and its conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act:

It is ordered, That the respondent, Henvy J. Taylor, individually,
and trading under the name and style of The Package Advertising Co.,
or any other name, his agents, representatives, and employees, directly
or through any corporate or other device, in or in connection with the
offering for sale, sale, and distribution of printed waxed-paper bands,
or any similar product, to be used as inserts or outserts in connection
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with the wrapping of bread or other bakery products, do forthwith
cease and desist from coercing, persuading, inducing, or otherwise
causing other manufacturers, or distributors of printed waxed-paper
bands to enter into, continue, cooperate in, or carry out, any agreement
or understanding with respondent, whether or not based upon respon-
dent’s patents and trade-mark, for the purpose, or with the effect, of
fixing, establishing, or maintaining the price or terms or conditions
of sale at which, or designating, limiting or controlling the territory
the territory within which, sales of printed waxed-paper bands not
manufactured or sold by respondent shall be made.

It is further ordered, That respondent shall, within 60 days after
service upon him of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which he has
complied with this order.
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Hoop Ruseer Co., Inc. Complaint, May 28, 1943. Order, July 8,
1949. (Docket 4971.) ' ‘ '

Charge: Discriminating in price between different purchasers of
respondent’s rubber and canvas footwear of like grade and quality by
selling said products to some of its customers at higher prices than
it sells such products to other of its customers, in violation of subsection
(a) of section 2 of the Clayton Act as amended by the Robinson-
Patman Act.

Comprarnt: The Federal Trade Commission, having reason to:
believe that the party respondent named in the caption hereof, and
hereinafter more particularly designated and described, since June
19, 1936, has violated and is now violating the provisions ¢f subsection
(a) of section 2 of the Clayton Act (U. S. C. A. title 15, sec. 13), as
amended by the Robinson-Patman Act approved June 19, 1936, -
hereby issues its complaint against the said respondent, stating its
charges as follows: A

Paracrapa 1. Respondent, Hood Rubber Co., Inc., is a wholly
owned subsidiary of the Goodrich Tire & Rubber Co., of Akron, Ohio,
and is a Massachusetts corporation with its principal office and place
of business located at Watertown, Mass. )

Par. 2. Respondent is now, and has been since June 19, 1936, prin-
cipally engaged in the manufacture and sale of rubber and canvas
footwear which it sells to jobbers or wholesalers, national retail chain
organizations, mail-order houses, and other retail customers, located in
States other than the State of Massachusetts.

Respondent causes said rubber and canvas footwear, when sold, to
be transported from the place of manufacture within said State of
Massachusetts to the purchasers thereof located in States other than
the State of Massachuetts, and there is and has been at all times herein
mentioned a continuous current of trade and commerce in said prod-
ucts across State lines between respondent’s factory or warehouses
and the purchasers of such products. Said products are sold and
distributed for use, consumption, and resale within the various States
of the United States and the District of Columbia.

1015
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Par. 3. In the course and conduct of its business as aforesaid re-
spondent is now, and during the time herein mentioned has been, in
substantial competition with other corporations engaged in the busi-
ness of manufacturing and selling rubber and canvas footwear in
commerce between and among the various States of the United States
and in the District of Columbia. ,

Respondent has annual dollar sales of rubber and canvas footwear
‘of approximately $16,500,000, sells approximately 8,250,000 units of
rubber footwear and 6,250,000 units of canvas footwear annually, and
is the second largest factor in the rubber and canvas footwear industry.
Respondent in the maintenance of its national distribution of said
products maintains 21 stocking points and 11 branch sales head-
quarters, located throughout the various States of the United States.

Many of respondent’s retail customers are competitively engaged
with each other and with the customers of the respondent’s competitors
in the resale of said products within the several trade areas in which
the respondent’s-said customers, respectively, offer for sale and sell the
said products purchased from respondent.

Respondent’s first-grade rubber and canvas footwear is made up
of its nationally advertised Hood and Goodrich brands, its unadver-
tised Shawmut brand, and private brands or special specification prod-
ucts privately branded or carrying no brand. Respondent’s nationally
advertised brands are sold principally to small retailers, although its
Hood brand is sold by its branches to department stores and small
local chains designated as “House Accounts.” Moreover, some Hood
brand canvas footwear is sold to large chains and mail-order houses
designated as “National Accounts,” but no Hood brand rubber foot-
wear is so sold to such accounts. Respondent’s Shawmut brand and
private brand or special specification products are sold exclusively to
large retail chains and mail-order houses. All of said first grade
rubber and canvas rubber footwear of respondent, regardless of the
various brand names as above described, are of like grade and quality.
Large retailers and small local chain customers of respondent desig-
nated by it as “House Accounts” and mail-order houses and large chain
customers designated by if as “National Accounts” which purchase
rubber and canvas footwear of respondent, under the Shawmut brand
or private brands or no brands, resell such products in many parts of
the United States in competition with other retail customers of re-
spondent selling respondent’s regular advertised brands. Such pri-
vate brands or special specification products are of like grade and
quality to respondent’s nationally advertised brands, Hood and Good-
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rich, sold by respondent’s small retail customers in competition with
said private brands or special specification products.

Respondent’s second-grade rubber and canvas footwear is sold by
it to the same classes of retailers as are its first-grade products, and
under various brand names. Such second-grade rubber and canvas
footwear, regardless of the brand name under which same is sold, and
regardless of the class or type of retailer to whom such products are
sold, is of like grade and quality, and the various classes of respond-
ent’s customer-purchasers resell said products in competition with each
other in many parts of the United States.

Par. 4. Respondent in the course and conduct of its business, as
hereinbefore set forth, has been since June 19, 1936, and is now, dis-
criminating in price between different purchasers of its rubber and
canvas footwear of like grade and quality by selling said products
to some of its customers at higher prices than it sells such products of
like grade and quality to other of its customers who are competitively
engaged one with the other in the resale of said products within the
United States.

Par. 5. The discriminations in price referred to in paragraph 4
hereof have been effectuated through the use by respondent in its pric-
ing plan of a schedule of discounts from list prices, described in general
terms as follows:

Discounts allowed by respondent on sales of its advertised Goodrich
and Hood brands of both canvas and rubber footwear to small retailers
are—

Branch sales shipped by
Branch sales factory
On single shipments of— and ship-
ments
Stock Make-up
: Percent Percent Percent
(1) Less than 144 pairs.. o eiiaaas None None . None
(2) 145479 Pairs. - e 3 3 3
(3) 480 pail's Or MOIe. . ccmmeeas 3 3 8

Thus, a differential of 3 percent is allowed on single shipments in
excess of 144 pairs, packed in standard case lots, and an extra 5 per-
cent differential for make-up orders if shipped in lots of 480 pairs or
more. “Make-up” orders are those placed far enough in advance
to allow for orderly manufacture and shipment from factory to
customers.

To the extent that respondent’s advertised brands of rubber and
canvas footwear are sold by its branches to department stores and
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small local chains designated as “House Accounts” and to large
chains and mail-order houses designated as “National Agccounts”
the discounts received by said accounts on such advertised brands are—

Branch sales ship- | Factory sales and

Branch | “ro 3" hy factory shipments

On single shipments of— sa;e;igfld

menfS | giock | Make-up| Stock | Make-up

Percent | Percent | Percent | Percent | Percent
(1) Less than 144 pairs. - .o oo 5 5 5 5 5
(2) 145479 pairs.. ... 8 8 8 8 8
(3) 480 pairs or more 8 8 13 8 13

Discounts allowed by respondent to its “House” and “National Ac-
counts” on its unadvertised Shawmut brand or rubber and canvas foot-
wear of like grade and quality to its advertised brands aforesaid, and
which the small retailers are not accorded the privilege of purchasing,
are—

Branch Branch sales Factory sales and
On single shi ts of: sales and | ShiPped by factory shipments
1 single shipments of— Ship-

ments Stock |Make-up| Stock {Make-up

Percent | Percent | Percent | Percent | Percent

(1) Less than 144 pairs. - oceeoooooaccococacemnn 10 10 10 10 10
(2) 147-479 pairs___.__ - 13 13 13 13 13
(3) 480 PRIrS OF MIOTe . - - oo e o ceoceememen 13 13 18 1B OO

118 percent on canvas. )
218 and 5 percent on rubber (maximum to *“House” accounts is 18 percent; the extra 5 percent is allowed
only to “National” accounts.)

The Shawmut brand of footwear is sold by respondent subject to the
above-described discounts under either that brand name or under the
private brand of the purchaser or under no brand and is of like grade
and quality to its first grade advertised brands, Goodrich and Hood.

Discounts allowed by respondent to small retailers on sale of its
second-grade rubber and canvas footwear are the same as allowed on
its first grade advertised products above set-out. However, on second-
grade footwear, the large retailers designated as “House” and
National” accounts are accorded larger discounts, varying somewhat
from those allowed them on first-grade footwear, and are as follows:-

Discounts allowed on second-grade canvas footwear sold to “House” accounts

Branch Branch sales Factory sales
salesand | shipped by factory | and shipments !
On single shipments of— ship-
ments—

stock Stock |Make-up| Stock |[Make-up

. Percent | Percent | Percent | Percent | Percent
Less than 144 pairs. 5 5 5

144-479 pairs_.__ 8 8 8
480 pairs or mor 8 8 13

1(Not sold by factory.)
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Discounts allowed on second-grade canvas footwear sold to “National” accounts

Branch Branch sales' Factory sales
sales and | shipped by factory | and shipments!
On single shipments of— Shl‘I:)s-
ments—

stock Stock |Make-up| Stock |Make-up

Percent | Percent | Percent | Percent | Percent
Less than 144 Pairs. oo ooomoooaocom e 5 5 5 5 5

144479 pairs....__. 8 8 5 8 8
480 pairs or more 8 8 18 8 18

Discounts allowed on second-grade rubber footwear sold to “House” and
“National” accounts

Branch Branch sales Factory sales
sales and | shipped by factory { and shipments!?
On single shipments of— ship- .
- ments—

stock Stock | Make-up Stock Make-up

Percent | Percent | Percent | Percent | Percent
5 ] 5 5 5

8 8 8 8

Less than 144 pairs_ H
8 8 17.2 | 8 17.2

144479 pairs.
480 pairs or more.

1 (Not sold by factory.)

The discounts from list prices above described in general terms are
more fully set forth in respondent’s sales policies for the year 1937
which were published and circulated by respondent to its retail trade
under the following titles: “1937 Waterproof Sales Policy (Revised)
Hood and Goodrich”; “1937 Waterproof Sales Policy Old Colony,
Massachusetts and Stafford Brands”; and “1937 Canvas Sales Policy.”
The pricing policies of respondent, as above described in general
terms, and as more particularly described in respondent’s published
sales policies above referred to, have been continued in force by re-
spondent, with minor variations, to date and such discounts as therein
more particularly described and/or as later modified, constitute the
means by which respondent has discriminated in price as alleged in
paragraph 4 hereof. The discounts above described do not include
certain cash and early-order discounts likewise allowed by respondent,
but said trade discounts are in addition thereto.

Par. 6. The effect of such discriminations in price as set forth in
Paragraphs Four and Five hereof has been or may be substantially to
lessen competition in the line of commerce in which respondent and
its competitors are engaged and may be to injure, destroy, or prevent
competition in the sale and distribution of rubber and canvas foot-
wear between those of respondent’s purchasers who receive the bene-
fits of such discriminations and competing purchasers who do not
receive the same benefits.
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in the various States of the United States other than the State of
Utah, and in the District of Columbia.

Respondents sell and distribute their said products largely through
jobbers and chain stores, the jobbers selling in turn to retailers, and
in order to facilitate their sales and deliveries respondents maintain
warehouses in various large cities of the Midwestern and Southwestern
parts of the United States. Respondents maintain and at all times
mentioned herein have maintained a course of trade in' their said
products in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 3. In the course and conduct of their said business and in con-
nection with the sale of their said product, “Sunshine Foam,” re-
spondents have made various false and misleading statements and
representations to purchasers and prospective purchasers of said
product by means of advertisements inserted in newspapers, maga-
zines, and periodicals, by radio continuities, in circulars, leaflets and
pamphlets, and through other advertising media, all of general
circulation,

Among and typical of the said statements and representations so

made but not all-inclusive are the following:
* ok ok ok ok ok

The marvelous FOAM in this new scientific cleaner does all the work. The
millions of small bubbles penetrate through the rug and upholstery to the very
base, cleaning, purifying, and mothproofing.

) * ok ¥ k% %

Kills and removes larvae, eggs, moth worms, and other pests.
* * * * * %

SUNSHINE FOAM MOTH PROOFS AS IT CLEANS curtains, cushions,
shades, drapes, sofas, daybeds, divans, ottomans, chairs, and fabrics are made
noneatable by moth or carpet beetles. Kills and removes forever larvae, eggs,
moth worms, and other pests. :

Par. 4. By and through the use of the foregoing statements and
representations and others similar thereto but not specifically ‘set
out herein, respondents represent and have represented that their
said product has distinet practical value as a mothproofing agent;
that it will make treated fabrics noneatable by moths and carpet
beetles and will remove forever the danger of reinfestation by larvae
eggs, moth worms, and other insects; that Sunshine Foam is both a
mothproofing and larvae-killing agency and that it can even be de-
pended upon to kill all insects within upholstering materials, serving
as a contact insecticide, killing and destroying all moths or moth lar-
vae, eggs or worms, or other insects present in the padding or filling
of cushions, sofas, day beds, divans, ottomans, overstuffed chairs or
other articles of furniture by penetrating throughout the flax, straw,
cotton, moss, hair, feathers, or other materials employed in the con-
struction of stuffed or upholstered furniture or similar articles.
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Par. 5. In truth and in fact, respondents’ said product has no prac-
tical value and is not dependable as a mothproofing agency; it does
not make treated fabrics noneatable by moths and carpet beetles, and
does not remove forever the danger of reinfestation by larvae, eggs,
moth worms, and other insects, and in the case of cushions, sofas, day
beds, divans, ottomans, and chairs containing upholstering materials
such as moss, hair, and feathers, the thorough application of “foam”
to the fabric cover will not kill insects within the upholstering
materials.

While the said solution might kill fabric pests thoroughly wet with
the product at the time of application, in doing this it would do no
more than would be done by any so-called “contact” insecticide, and
the application of “Sunshine Foam” to the fabric cover of cushions,
sofas, day beds, ottomans, and chairs or other articles or furniture
containing upholstering materials will not kill insects within the
upholstering materials for the reason that such application cannot wet
‘the interor sufficiently to allow the “foam” to act as a contact insecti-
cide throughout the flax, straw, cotton, moss, hair, feathers, or other
material used as upholstering in the constr uctlon of the furniture or
other upholstered articles.

-Par. 6. The use by respondents of the said false and misleading
statements and representations in connection with the sale of their
aforesaid product has a tendency and capacity to, and does, mislead
and deceive purchasers and prospective purchasers of respondents’
said product into the erroneous and mistaken belief that such state-
ments and representations are true, and because of such erroneous -
and mistaken belief, to purchase substantial quantities of respondents’
said product. By these means respondents have further placed in
the hands of their dealers, agents, and distributors an instrument by
means of which the l'ltt&l mislead and deceive and have misled and
deceived members of the consuming public.

Par. 7. The aforesaid acts and practices of said respondents, as
alleged herein, are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This matter came on to be heard in regular course upon motion
to dismiss the complaint without preJudlce, dated January 17, 1949,
filed by counsel in support of the complaint, in which said motion
counsel for respondents waive notice thereof and consent that it
he granted.

The complaint herein, issued July 9, 1946, charges respondents with
unfair and deceptive acts and practices in commerce in the sale and
distribution of “Sunshine Foam,” a preparation designed and in-
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tended for use as a mothproofing agent, through the use and dissemi-
nation of certain statements and representations relating to its effec-
tiveness, which are alleged to be false and misleading, and made or
caused to be made and disseminated for the purpose of inducing the
purchase of said preparation.

On June 25, 1947, subsequent to the issuance of the aforesaid com-
plaing, the Federal Insecticide, Fungicide, and Rodenticide Act was
approved. It appears to the Commission that the preparation in-
volved in this proceeding is an “economic poison” within the meaning
of said act and that in accordance with the provisions thereof the
Secretary of Agriculture is vested with primary jurisdiction over
certain claims,. statements, and representations with regard to its
effectiveness.

In view of the foregoing, the Commission is of the opinion that
under its policy of cooperating with other Federal agencies in con-
nection with practices and commodities concerning which such other
Federal agencies also have jurisdiction, no further corrective action
should be taken in this matter at this time with respect to the afore-
said statements and representations.

The Commission having duly considered the matter and being now
fully advised in the premises, and being of the opinion that in the
circumstances the motion to dismiss the complaint should be granted :

It is ordered, That the complaint herein be, and it hereby is, dis-
missed without prejudice to the right of the Commission to take such
further action at any time in the future as may be warranted by the
then existing circumstances.

Mr. William L. Pencke for the Commission.

Pugsley, Hayes & Rampton, of Salt Lake City, Utah, for Sunshine
Household Products Co., Inc., Carl Nicewander, Sadie Rees, Judy
Brant, Theo. Fink, and Archie I. Bess.

Cheny, Jensen, Marr & Wilkins, of Salt Lake City, Utah, for
David W. Evans.

Norrrwest Drep Frorr AssociaTion, Its OFFIcERS, DirecTors, AND
Memsers.  Complaint, April 28, 1945. Opinion and order, August
10,1949. (Docket 5311.) :

Charge: Entering into and carrying out understandings and com-
binations to suppress competition in the sale of dried prunes among
respondent members through concertedly (1) fixing the percentage of
deliveries to their future contract customers, on the basis of estimated
crop failures, and so delivering, and (2) selling and delivering at en-
hanced prices the remaining surplus; with effect of unduly and
unlawfully restricting and restraining trade in commerce in said prod-
ucts, substantially enhancing prices to the direct purchasers and to the
consuming public, and otherwise depriving the public of the henefits
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and advantages that would flow from normal competition between
respondents ; and of eliminating competition in said products, and with
tendency so to do and to create a monopoly in the sale thereof in inter-
state commerce.

ComPLAINT : Pursuant to the provisions of the Federal Trade Com-
mission Act and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having reason to believe that North-
west Dried Fruit Association, its officers, directors or members herein-
after referred to as respondents, have violated the provisions of section
5 of said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:

Paracrare 1. Respondent Northwest Dried Fruit Association is a
nonprofit membership corporation sometimes hereinafter referred to
as respondent Association organized and existing under the laws of
the State of Oregon, with its principal office at 805 Title and Trust
Building, Portland, Oreg., composed of trade associations and their
members, and other corporations, partnerships, and individuals, and

“whose said members are variously engaged in the business of growing

fruit and drying, packing, selling, and/or shipping, such fruits, among
which fruit are prunes, and comprises practically the whole of that
industry, the same being principally located in the States of Wash-
ington, Oregon, Idaho, and California. The respondent association
was organized for the purpose of promoting the interests of, and to
secure friendly relations and cooperation between and among, the
various growers, packers, and shippers of dried prunes for their mutual
benefit and advantage.

The following named individuals are or have been officers of said
respondent association, and as such, and individually, are designated

“as respondents herein : ’
H. H. Hallauer, president.
Sam N. Petersen, vice president.
John F. White, treasurer.
Mrs. V. K. Denny, secretary.

The following named individuals in addition to the foregoing
named officers are, or have been, members of the board of directors of
respondent association, and as such, and individually, are named as
respondents herein:

. L. M. Jones, J. C. Tracy,
W. S. LeVan, Ira D. Cardiff.

Par. 2. The following corporations are or were at the time of the
happening hereinafter referred to members of respondent associa-
tions; to wit: : '

(1) Respondent, Oregon Prune Exchange, is a nonprofit corporation,
organized, existing, and doing business under the laws of the State
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of Oregon, with its principal office and place of business at 309 South-
west Third Avenue, Portland, Oreg., and is a selling agent for a
number of fruit-growers’ associations.

The following persons are or have been officers of respondent ex-
change, and as such, and individually, are named as respondents
herein:

M. H. King, p1651dent
R. P. Parsons, vice president.
John F. White, manager and secretary-treasurer.

The following persons are or have been directors of said exchange,
and as such, and individually, are named as respondents herein :

C. A. Rateliff,
M. H. Middleburg,
George S. Zimmerman,
and the ahove-named officers, ‘

(2) Respondent Washington Growers Packing Corp. is a coopera-
tive organization, organized, existing, and doing business under the
laws of the State of Washington, with its principal office and place
of business at 50714 Main Street, Vancouver, Wash., and is a packing
and sales agent of a large numbe1 of producers of prunes in the State
of VV‘lshmcrton

The following persons are or have been officers of said respondent
corporation, and as such, and individually, are named as respondents
herein :

John Scholl, president.

Frank Erickson, vice president.
Walter Cebula, treasurer.
Edward J. Boddy, secretary.

- The following persons are or have been directors of said respondent
corporation, and as such, and individually, are named as respondents
herein:

C. M. Gibbons, Hugh E. Engler,
Floyd Kingen, : C. A. Mills,
. D. C. McCain, J. G. Strong,

and the above-named officers.

(3) Respondent Rosenberg Bros. & Co., is a corporation, organized,
existing, and doing business under the laws of the State of California,
with its prmmpal office and place of business at 334 California Street,
San Francisco, Calif,, and is engaged in the buying, packing, ‘Lnd
selling of dried fruits, 1nclud1ng prunes.

The following named persons are or have been officers of said re-
spondent Rosenberg Bros. of California and as such, and individually
are named as respondents herein :

Arthur C. Oppenheimer, president.
Robert S. Geen, vice president and secretary.
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H. P. Higgins, vice president.
Rosa L. Selene, treasurer.

The following named persons, are or have been members of the
board of directors of said respondent Rosenberg Bros. & Co. of Cali-
fornia and as such, and individually are named as respondents herein:

Arthur C. Oppenheimer. Robert S. Geen.
Harry R. Higgins. Alice J. Rosenberg.
Louise R. Bransten.

(4) Respondent Rosenberg Bros. & Co. is a corporation, organized,
existing, and doing business under the laws of the State of Oregon,
with its office and principal place of business at 2211 Northwest Front
Avenue, Portland, Oreg., and is engaged in the buying, packing, and
selling of, amongst other dried fruits, prunes.

The following named persons are or have been officers of said re-
spondent, Rosenberg Bros. & Co. of Oregon, and as such, and individ-
ually, are named as respondents herein :

Samuel N. Petersen, president.
Dwight K. Grady, vice president.
G. R. Wilson, secretary and treasurer.

The memberships of the above-named respondent association and
corporate respondents change from time to time by the addition and
withdrawal of members, so that all of the members of said association
and member corporations at any given time cannot be specifically
named as respondents herein, without considerable inconvenience and
delay; therefore, the above-named respondent member corporations,
their officers and directors hereinbefore named as respondents, as such
officers and directors are also made respondents as being representa-
tives of all the members of respondent Northwest Dried Fruit Associa-
tion and the members of the respective respondent member corporations
named herein. ;

Par. 8. The packer and shipper members of respondent Northwest
Dried Fruit Association and the members of the respective respondent
member corporations named herein, in the regular course and conduct
of their business, ship and deliver their said products, when sold, to
‘their respective customers in the various States of the United States
other than the States in which they, the said members, are located;:and
in the District of Columbia, and are engaged in interstate commerce.

Par. 4. The respondent member corporations and their members,
growers, packers, and shippers, or their agents or repesentatives, in the
purchase and sale or negotiation for the purchase and sale of prunes,
customarily and as a general practice, enter into future contracts,
generally uniform in character, terms and conditions, the same being
known as Northwestern Dried Fruit Contracts, promulgated by re-
spondent association usually several months before the time of harvest-
ing or before they are ready for market. Said contracts generally

68

854002—52
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provide for the contingency of a crop failure, making uniform per-
centage arrangements for settlements of damages, the apphcable part
thereof being as follows:

In the event of destruction or serious damage to crops after April 15 of the
vear in which this sale is made and subsequent to the date of this contract, Seller
may reduce quantity twenty-five (25%) percent without penalty. If less than’
seventy-five percent (75%) is tendered, Seller shall pay as damages ten per-
cent (109 ) of net contract price of shortage below estimated amounts only, and
owing to the uncertainty of climatic conditions in Oregon, Washington and Idaho,
just previous to and at the ripening period, should severe damage occur at that
time, reducing Growers’ and Packers’ crop estimates, this delivery, both as to
size and quantity, may be reduced proportionately without penalty to the
Seller * * *,

Par. 5. In 1941, a prune crop failure was anticipated on account of
the excessive rains and storms, and the said respondent member cor-
porations and their members and respondent association, acting to-
gether, estimated the ratio or percentage of the prospective crop losses,
but, however, upon the harvesting or gathering of the crop, it de-
veloped that the same was larger than estimated, at least in respect to
some grades of prunes and said respondents entered into the following
understandings, agreements, combinations, and conspiracies and car-
ried out an agreed common course of action in the sale of dried prunes
to hinder or suppress competition between respondent members or be-
tween their respective members and cooperatively and concertedly per-
formed the following acts to wit:

1. Fixed the percentage of deliveries to their respective future-
contract customers on the basis of such estimated crop failure,and made
deliveries upon such basis;

2. Sold and delivered at enhanced prices, or cooperated in the sale
-and delivery at enhanced prices, of surplus dried prunes remaining
after the filling of orders on an agreed yield percentage or pro-rata
basis, in execution of their future delivery contracts.

Par. 6. Said understandings, agreements, combinations and con-
spiracies, and the things done thereunder, and pursuant thereto, as
hereinabove alleged, have had and have, the direct effect of unduly
and unlawfully restricting and restraining trade, in commerce, in
said products, between and among the several States of the United
States, and in the District of Columbia; all substantially enhancing
prices to the direct purchasers and to the consuming public and other-
wise depriving the public of the benefits and advantages that would
flow from normal competition among and between respondent member
corporations and between their respective members; all tending to
eliminate, and eliminating, competition, and all tending to create a
monopoly in the sale of dried prunes in interstate commerce. -

Par. 7. The acts and practices and methods of the respondents,
as herein alleged, are all to the prejudice of the public; have a danger-
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ous tendency to, and have actually hindered competition between and
among respondents in the sale of dried prunes, in commerce, within
the intent and meaning of the Federal Trade Commission Act; have
placed in respondents the power to control and enhance prices; have
tended to create in respondents a monopoly in the sale of said prod-
uet, in interstate commerce; have unreasonably restrained interstate
commerce in said product, and constitute unfair methods of competi-
tion and unfair and deceptive acts and practices, in commerce, within
.the intent and meaning of the Federal Trade Commission Act.

OPINION OF THE COl\Il\IISSION

Avres, Commissioner.

Respondents are charged with conspiracy in restraint of trade in
violation of section 5 of the Federal Trade Commission Act. The
members of respondent association are variously engaged in growing,
drying, packing, and selling dried prunes, and comprise practically
the whole of the prune industry in Washington, Oregon, and Idaho.
The prunes grown in these States are the tart Italian type, distinctly
different in flavor from the sweet French type grown in California.
Their production does not exceed 5 percent of the dried prunes pro-
duced in the Pacific coast area, but they represent substantially the
entire production in this country of Italian type prunes.

The complaint relates to certain activities by the respondents in the
crop vear 1941-42. Such activities were based upon the provisions
of uniform future sales contracts developed by respondent association
1 1919 which have since been in general use by members of the associa-
tion. Insofar as pertinent to the consideration involved here, the
future sales contracts contain the following provision designed to
protect respondent sellers against delivery obligations in the event of
unusual damage to the crop resulting from climatic conditions:

* % % It is further agreed by the parties hereto that inasmuch as this sale
is made against Grower’s contracts for estimated amounts only, and owing to
the uncertainty of climatic conditions in Oregon, Washington, and Idaho just
previous to and at the ripening period, should severe damage occur at that time
reducing Growers’ and Packers’ crop estimates, this delivery, both as to sizes
and quantity, may be reduced proportionately, without penalty to the Seller.
Unless a particular district is specified, the crop of the variety of fruit named
produced in Oregon, Washington, and Idaho shall be taken into consideration
in determining what is a fair delivery, any dispute as to the extent of crop
damage in any of such States to be left to the decision of its State Board of
" Horticulture or if no Board of Horticulture exists in such State, its State De-
partment of Agriculture.

The complaint alleges that in 1941 a crop failure was anticipated
because of excessive rains, that the respondents, acting together, esti-
mated the percentage of the prospective crop loss, and that by con-
certed action they—
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1. Fixed the percentage of deliveries to their respective future-contract customs
ers on the basis of such estimated crop failure, and made deliveries upon such
basis;

2. Sold and delivered at enhanced prices, or cooperated in the sale and delivery
at enhanced prices, of surplus dried prunes remaining after the filling of orders
on an agreed yield percentage or pro-rata basis, in execution of their future
delivery contracts.

The latter allegation was not sustained by the record and does not
require further consideration. The only remaining substantial issue
is whether or not by conspiracy the respondents “fixed the percentage
of deliveries to their respective future-contract customers on the basis
of such estimated crop failure, and made deliveries upon such basis.”

The record discloses that about the first of September 1941, when
the prunes were ripe and ready for harvest, severe rains occurred and
continued for several days in the producing areas, causing great dam-
age to the prune crop. Immediately following the rain damage, the
prune packing members of the respondent association conferred con-
cerning the éxtent of damage and the proportionate delivery which
should be made to buyers under the terms of the future sales con-
tracts. At their request the Chief of the Division of Plant Industry
of the State of Oregon made a limited inquiry and on the basis of
his inquiry estimated a 62 percent crop loss. The respondents were
not satisfied with that estimate, and decided to wait for the report
of the Federal Crop Reporting Service in the State of Oregon, a branch
of the United States Department of Agriculture, which was better
equipped to make an estimate. Shortly thereafter, that service made
a public report which showed that before the rain.damage the esti-
mated dried prune crop was approximately 24,670 tons and that the
rain damage had reduced the estimated crop to 6,400 tons, of which
25 percent was substandard. This meant an estimated crop damage
of 80.8 percent, or an estimated crop salvage of 19.2 percent. The
actual dried prune production as later determined by the Federal
Crop Reporting Service after the entire crop had been harvested was
400 tons in excess of its early estimate. The prune packing members
of the respondent association accepted the estimate of the Federal
Crop Reporting Service as a basis for determining the percentage of
their commitments which they should deliver under their future sales
contracts. That estimate did not indicate the proportion of the
various sizes of prunes involved in the salvage estimate. The re-
spondents, however, agreed among themselves upon the percentage
of the various sizes which should be delivered under their contracts.

Only part of the crop is ordinarily sold under future sales- con-
tracts, the remainder being sold in spot transactions at prices then
prevailing. Following the rain damage, the prices of dried prunes
advanced to the extent that the prices prevailing in the fall of 1942
were about double those prevailing in the fall of 1941. After the
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respondents had discharged their contract obligations for deliveries
on the contract price basis, they were free to buy and sell prunes in
spot transactions at the increased prices, and they did so to a sub-
stantial extent. The financial advantages accruing to them as result
of the reduction of delivery obligations under their future sales con-
tracts are readily apparent.

The complaint here does not challenge the legality of the agreement
by which the respondents adopted the uniform future sales contracts
in 1919, and have since used them. It challenges only the things
which the respondents did pursuant to those contracts. Because the
scope of the complaint is thus limited, any order to cease and desist
which could be issued in this proceedlncr could prohibit the respondents
only from concertedly fixing the percentage of deliveries under their
future contracts, but could not require them to discontinue using the
contracts themselves. Under such an order, the respondents would
be left free individually to adhere to percentages determined under
the provisions of their uniform contracts. By that process, they could,
without further concerted action, achieve substantial uniformity in
determining their delivery obhgatlons without violating the provisions
of such an order.

The complaint does not reach the agreement by which the respond-
ents adopted the uniform contract provisions upon which the acts
charged were based; and it does not appear that the public interest
would be materially served by requiring respondents to cease and
desist from these overt acts while leaving them free to accomplish
substantially the same results by individual action under the contracts.
It is the opinion of the Commission, therefore, that the proceeding
under this complaint should be dismissed.

The uniform contract provisions out of which this situation de-
veloper have been in effect since about 1919. They were not invoked
by the respondents until 1941, and there is nothing in the record to in-
dicate that they have been invoked since that time. There is no assur-
ance that these provisions will not be applied with greater frequency
in the future. On the basis of this history, however, there is little to
indicate that it would be in the public interest to institute further
proceedings at this time to challenge the legality of the agreement by
which the respondents adopted the uniform future sales contracts in
1919. If future developments disclose the need for corrective action
with respect to these contracts, consideration can be given at the proper
time to an appropriate type of proceeding based on the then existing
circumstances,

Complaint dismissed by the following order:
This proceeding came on to be heard by the Commission on the com-
plaint, answers of respondents, testimony and other evidence, recom-
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mended decision of the trial examiner and exceptions thereto, and the
briefs of counsel.

The Commission having duly considered the matter and being now
fully advised in the premises:

1t Is Ordered, For the reasons stated in the accompanying opinion
of the Commission, that the complaint in this proceeding be, and the
same hereby is, dismissed.

Before Mr. John W. Addison, trial examiner.

Mr. George W. Williams for the Commission.

King & Wood, Portland, Oreg., for Northwest Dried Fruit Associa-
tion, Oregon Prune Exchange, Washington Growers Packing Corp.,
and the officers and board of directors thereof.

Mr. Norman A. Eisner,of San Francisco, Calif., for Rosenberg Bros.
& Co. of California, Rosenberg Bros. & Co. of Oregon, and various
officers and board of directors thereof.

Mr. Wesley W. Kergan, of Carmel, Calif., for Elizabeth M. Higgins,
executrix for H. P. Higgins.

Awmzerican Nickerom Co.  Complaint, February 20,1942. Opinion
and order, August 19, 1949. (Docket 4713.)

Charge: Advertising falsely or misleadingly and using misleading
product names or title, and furnishing means and instrumentalities
of misrepresentation and deception, as to nature of product; in con-
nection with the manufacture and sale of prefinished plated metals
designated Brass Steel, Brass Tin, Copper Tin, Copper Steel, Chro-
maloid (sometimes referred to as Chrome Zinc), Chrome Brass,
Chrome Copper, Chromium Copper, Chrome Nickel Silver. Chrome
Tin, Chrome Steel, Nickel Brass, Nickel Copper, Nickel Steel, and
Nickel Tin. 7

ComprainT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission having reason to believe that American
Nickeloid Co., a corporation, hereinafter referred to as respondent, has
violated the provisions of said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:

Paracrapu 1. Respondent, American Nickeloid Co., is a corporation
organized under the laws of the State of Illinois with its principal -
place of business located in the city of Peru, I11.

Par. 2. Respondent is now and for more than 1 year last past has
been engaged in the manufacture of prefinished plated metals in vary-
ing quality, style, form, gage, and finish (suitable for decorative
purposes and for use by metal fabricators in the manufacture of in-
numerable articles) and in the sale and distribution thereof in com-
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merce among and between the various States of the United States
and in the District of Columbia.

Respondent sells its prefinished plated metals to distributors, dec-
orators, and metal fabricators located in the various States of the
United States and causes said metals, when sold, to be transported
from its place of business located in the State of Illinois to purchasers
thereof at their respective points of location in the various States of
the United States and in the District of Columbia.

Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in said prefinished plated metals in commerce
between and among the various States of the United States and in
the District of Columbia.

Par. 3. In the furtherance of the sale and distribution of its pre-
finished plated metals, as aforesaid, respondent has been and is now
engaged in falsely representing the nature, texture, quality, composi-
tion, and character of its aforesaid metals through false, deceptive,
and misleading representations disseminated by advertisements in-
serted in newspapers, periodicals, trade journals, circulars, cards,
pamphlets, folders, and other advertising media.

Among and typical of such false, deceptive, and misleading repre-
sentations are the trade names given by respondent to its prefinished
plated metals. Respondent uses such trade names as Brass Steel,
Brass Tin, Copper Tin, Copper Steel, Chromaloid (sometimes referred
to by respondent as Chrome Zinc), Chrome Brass, Chrome Copper,
Chromium Copper, Chrome Nickel Silver, Chrome Tin, Chrome
Steel, Nickel Brg ass, Nickel Copper, Nickel Steel, and Nickel Tlll to
designate its various plated metal products.

Par. 4. Through the use of the names of familiar and well known
alloys such as Copper Steel, Copper Tin, Chrome Steel, Nickel Brass,
Nickel Copper, and Nickel Steel, and others similar thereto but not
specifically set out herein, as the trade names for and to designate
certain of its prefinished plated metals, each of which purport to be
descriptive of the nature, texture, quality, composition, and character
of the prefinished plated metals so designated respondent represents
directly that the prefinished plated metals respectively so designated
are alloys,

The names Brass Steel, Brass Tin, Chromaloid (sometnnes referred
to as Chrome Zinc), Chrome Brass, Chl ome Copper, Chromium Cop-
per, Chrome Nickel, Silver, Chrome Tin, and Nickel Tin used by
respondent are not the names of any familiar or well known alloys
but, due to the manner of grouping the names of the constituent metals,
and in the case of the trade name Chromaloid by reason of the suffix
“aloid” which- phonetically is like the word “alloyed,” these names
have the tendency and capacity to suggest and imply alloys. Through
the use of these trade names to designate certain of its prefinished
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plated metals, and others similar thereto but not specifically set out
herein, each of which purport to be descriptive of the nature, texture,
quality, composition, and character of the prefinished plated metals
so designated, respondent represents indirectly and by implication that
the prefinished plated metals respectively so designated are alloys.

Par. 5. The foregoing trade names, and others similar thereto but
not specifically set out herein, are all false and misleading.

Respondent’s prefinished plated metals designated Brass Steel, Brass
Tin, Copper Tin, Copper Steel, Chromaloid (sometimes referred to by
respondent as Chrome Zinc), Chrome Brass, Chrome Copper, Chro-
mium Copper, Chrome Nickel Silver, Chrome Tin, Chrome Steel,
Nickel Brass, Nickel Copper, Nickel Steel, and Nickel Tin are not
produced by the fusion of the metals named and are not alloys as the
names represent or imply. They are all “electroplated metals.”

Par. 6. In the field of metallurgy science has developed a process
whereby one metal is by fusion combined with one or more other
metals or with an nonmetallic element. During this process chemical
and physical changes take place resulting in a new class of metals
well known and familiar to industry and the arts as “alloys.”

Science has also developed a process known as “electrodeposition,”
or more specifically known as “electroplating,” whereby a coating of
one or more different metals may be separately or simultaneously de-
posited upon another pure metal or alloy commonly known as the
base metal. During this process there are no profound or important
changes in the physical or chemical characteristics of the constituent
metals, except possibly at the immediate interfacing. This process
has not resulted in a new class of metals but has produced a product
well known and familiar to industry and the arts as “electroplated,
metals.”

The two products “alloys” and “electroplated metals” have physical
and chemical characteristics that are widely different as to nature,
texture, quality, and composition. For example, the pure metals
copper and zinc can be combined by fusion to produce a new and
different metal well known to industry and art as brass, which is one
of the oldest known alloys. It is also possible, by the ‘process of
“electrodeposition” to deposit a coating of the metal copper upon the
metal zinc, resulting in a product that may have useful applications,
but it is not an alloy of copper and zine. It is not brass, it is still
copper and zinc and could not properly be designated brass, but such
product is known to industry and art as “copperplated zine.”

The metal iron can be combined by fusion with the nonmetallic
element carbon resulting in a product well known to industry and
art as steel. The alloyed metal steel can be combined by fusion with
other metals such as, for example, nickel or chromium. The result
of this process is a new alloy well known to industry and the arts as
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nickel steel or chromium steel (chrome steel), as the case may be.
1t is possible, by the process of “electrodeposition” to deposit a coat-
ing of the pure metal nickel or the pure metal chrominm on the base
alloy metal steel resulting in products that may have useful applica-
tions, but such products are not alloys of the metals used. The prod-
uct is not nickel steel in the one instance or chrome steel in the other,
and could not properly be, respectively, so designated. The products
are steel plated with nickel and steel plated with chromium and are
familiar and well known to industry and the arts as nickel-plated
steel and chrome-plated steel, respectively. ;

Alloys are frequently designated by grouping together or using
the names of the constituent metals or elements, such as for example:
The alloy of nickel and steel is usually designated nickel steel. This
manner of designating alloys is a familiar and well known custom
to science, industry and the arts. .

The names Copper Steel, Copper Tin, Chrome Steel, Nickel Brass,
Nickel Copper, and Nickel Steel are all names commonly used in
the science of metallurgy and familiar and well known to the industry
and arts as names designating certain well known alloyed metals or
alloys, produced by the process of fusion. The names Brass Steel,
Brass Tin, Chromaloid (sometimes designated Chrome Zinc), Chrome
Brass, Chrome Copper, Chromium Copper, Chrome Nickel Silver,
Chrome, Tin, and Nickel Tin are not familiar or well known names.to
the science of metallurgy or industry or the arts as names designating
alloyed metals or alloys. In fact, there are no known alloys so desig-
nated or produced by the fusion of the metals so grouped, however,
the metals are grouped together to form a name in the same manner
usually used to designate the name of an alloy.

Par. 7. The use by respondent of the foregoing false, misleading
and deceptive trade names, disseminated as aforesaid, has the tendency
and capacity to mislead and deceive a substantial portion of the pur-
chasing public into the erroneous and mistaken belief that the pre-
finished plated metals bearing such trade names are alloys and places
in the hands of distributors, decorators, and fabricators a means and
instrumentality by which said distributors, decorators, and fabri-
cators may mislead and deceive the purchasing public as to the actual
kind of metal used for decorative purposes or used in the finished
product; and to induce a substantial portion of the purchasing public
because of such erroneous and mistaken belief to purchase respondent’s
aforesaid prefinished plated metals.

Par. 8. The aforesaid acts and practices of said respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce, within
the intent and meaning of the Federal Trade Commission Act.
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OPINION OF THE COMMISSION

~This matter came on to be heard in regular course upon motion, filed
January 11, 1949, by counsel supporting the complaint, to close this
case without prejudice, to which no answer has been filed by respondent.

The complaint herein, issued February 20, 1942, charges respondent
with unfair and deceptive acts and practices in commerce in the sale
and distribution of prefinished plated metal products of varying qual-
ity, style, form, gage, and finish through the use of trade names and
other descriptive designations in advertising disseminated by it and
placed in the hands of others for use and dissemination in connection
therewith, and alleged to be false, deceptive, and misleading for the
reason that said trade names and descriptive designations convey the
erroneous impression that said metals are alloys, when, in fact, they
are not alloys but “electroplated” metals. The complaint alleges that
respondent sells said products to distributors, decorators, and metal
fabricators, to be resold for use or used in the manufacture of innu-
merable finished products and decorative articles, and that respondent,
by the use of the aforesaid trade names and descriptive designations
for its products disseminated to said distributors, decorators, and
metal fabricators, places in their hands a means and instrumentality
by which they may mislead and deceive the purchasing public as to the
actual kind of metal -used in finished products and for decorative
purposes.

From the motion to close this proceeding, it appears that at the time
complaint issued respondent was distributing catalogs, circulars, and
cther advertising material depicting and describing its plated metal
products and was also supplying its distributor-customers with adver-
tising material for their use in reselling such products. Some of said
advertising material described the method by which the plated metal
products of respondent were manufactured and clearly indicated that
such products were plated and therefore not alloys, while other of such
advertising failed to describe the manufacturing processes. It fur-
ther appears from said motion that subsequent to the end of World
War II, respondent has advertised its products solely by means of two’
booklets distributed only to its direct customers, who are fabricators,
and to its wholesale distributors, which said booklets clearly state that
the metal products sold by respondent are plated and are not alloys, and
by which said customers are not misled or deceived. The manu-
facturers of products consisting in part of respondent’s plated metals
do not describe, designate, or refer to such products by the name or
names used by respondent or by any simulation thereof, except in the
instance of one manufacturer, with regard to whom the Commission
dismissed its complaint charging false, misleading, and deceptive
advertising through the use of the word “Chromsteel.”
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The Commission is therefore of the opinion that under the fore-
going circumstances the public interest does not require further cor-
rective action in this maiter at this time and that the motion to close
this proceeding without prejudice should be granted.

ORDER CLOSING CASE WITHOUT PREJUDICE

It is ordered, That this case be, and it is hereby, closed without
prejudice to the right of the Commission to reopen it or to take such
further action at any time in the future as may be warranted by the
then existing circumstances. ‘

Mr. Edward L. Smith and Mr. George M. Martin for the
Commission. '

D’Ancona, Pllawm, Wyatt, Marwick & Riskind, of Chicago, Il
for respondent.

Barsay Propucts, Inc., Bensamin RusiN, Jures JoserH, ALEX
RueiN anp CHARLES STRAUB. Complaint, September 24, 1948, Or-
der, September 19, 1949. (Docket 5584.)

Charge: Advertising falsely or misleadingly as to qualities, prop-
erties or results and scientific or relevant facts; in connection with
the sale of a drug preparation designated “Trymm Tablets.”

ComprarnT: Pursuant to the provisions of the Federal Trade Com-
mission Act and by virtue of the authority vested in it by said act,
the Federal Trade Commission having reason to believe that Barjay
Products, Inc., a corporation, and Benjamin Rubin, Jules Joseph,
Alex Rubin and Charles Straub, individually and as officers and
directors of said corporation, hereinafter referred to as respondents,
have violated the provisions of said act, and it appearing to the Com-
mission that a proceeding.in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:

Paracraru 1. Respondent Barjay Products, Inc., is a corporation
organized and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 165 Broadway, New York, N. Y. 4

Par. 2. Respondents Benjamin Rubin, Jules Joseph, Alex Rubin
and Charles Straub, are, respectively, president, vice president, sec-
retary and treasurer, and manage, direct, and control the business and
affairs of respondent corporation, Barjay Products, Inc.

Respondent Benjamin Rubin’s address is 2465 Cheltenham Road,

~ Toledo, Ohio.

Respondent Jules Joseph resides at Hotel Fort Meigs, Toledo, Ohio.

Respondent Alex Rubin has his principal place of business with
respondent Barjay Products, Inc., 165 Broadway, New York, N. Y.
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Respondent Charles Straub resides at 2086 Starr Avenue, Toledo,
Ohio.

Par. 8. Respondents are now, and have been for several years last
past, engaged in the business of selling and distributing a drug
preparation, as “drug” is defined in the Federal Trade Commission
Act. ‘

The designation used by said respondents for their said preparation
and the formula and directions for its use are as follows :

Designation: Trymm Tablets.

Formula : Each tablet contains:

Vitamin B, (Thiamin Chloride) : 0.333 mgm.

Vitamin B: (Riboflavin) : 0.666 mgm.

Vitamin D : 133.33 units.

Caleium Pyrophosphate: 1,024 mgm.

Niacinamide: 1.67 mgm. )

Iron Pyrophosphate : 13.58 mgm.

Sodium Chloride: 0.026 gr.

Coumarin: Filler and Flavoring.

Vanillin : Filler and Flavoring.

Saccharin: Filler and Flavoring.

Chocolate: Filler and Flavoring.

(Phosphorous—256 mgm.—derived from Calcium Pyrophosphate and Iron
Pyrophosphate).

Directions: Take omne tablet and chew well before each meal with glass of
water—three times daily.

The said respondents cause their said preparation when sold to be
transported from their place of business in the State of New York to
dealers for resale and to purchasers thereof located in various other
States of the United States and in the District of Columbia.

Par. 4. In the course and conduct of their business, respondents,
subsequent to March 21, 1938, have disseminated and have caused the
dissemination of certain advertisements concerning their said product
by the United States mails and by various other means in commerce
as “commerce” is defined in the Federal Trade Commission Act; and
respondents have also disseminated and have caused the dissemination
of advertisements concerning their said product by various means for
the purpose of inducing and which are likely to induce directly or
indirectly the purchase of their said product in commerce as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 5. Among and typical of the statements and representations
contained in said advertisements disseminated and caused to be dis-
seminated as aforesaid by the United States mails, by advertisements
in newspapers and periodicals, and by circulars and other advertising
literature are the following:

Reduce. Trymm off the fat that hides your charming self.

Trymm—the new way to reduce.
Helps you eat less.
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Three Trymm tablets daily take the place of a lot of food. Easy to diet—you
don’t get so hungry.

. Easy to diet because you don’t get hungry.

It is easy to diet down to the weight you want with Trymm.

With Trymm adequate nutrition is assured.

‘What the body really demands by the sensation of hunger is the life-giving
vitamins and minerals.

Overéating and excessive weight may be caused, not by gluttony of the indi-

- vidual, but by the incessant clamor for the life-giving elements which are lack-
ing in the food * * * you do not want so much to eat because your body is
not starved for these essential elements,

Trymm provides your daily minimum requirement of the necessary vitamins
and minerals. )

Three Trymm tablets supply 100% or full amount of the minimum daily food
vitamins and mineral requirement of the average adult.

Pag. 6. Through the use of the advertisements containing the afore-
said statements and representations and others of similar import and
meaning not specifically set out herein, respondents represented that
Trymm Tablets have weight-reducing properties; that their use pre-
vents a person from becoming hungry and as a result, less food is con-
sumed, thereby causing a reduction in weight; that it is easy to adhere
to a weight-reducing diet by using said tablets; that Trymm Tablets
are an adequate substitute for food that is ordinarily consumed ; that
hunger results from a lack of vitamins and minerals; that adequate
nutrition is assured by the use of these tablets and that their use as
directed supplies the full amount of the necessary vitamins and min-
erals required by the average adult.

Par. 7. The said advertisements are misleading in material respects
and are “false advertisements” as that term is defined in the Federal
Trade Commission Act.. In truth and in fact, Trymm Tablets have
no weight-reducing properties. Their use will not prevent a person
from becoming hungry and will not result in any appreciable reduction
in the amount of food consumed or any appreciable reduction in
weight. When overweight is due to the consumption of excess amounts
of food, the only method by which weight may be reduced is limiting
the intake of food to the extent necessary to bring about a weight re-
duction. The necessity for such a regimen is not mentioned in the
newspaper and periodical advertising. While a reducing diet is re-
ferred to in a pamphlet insert in the package, the necessity of follow-
ing a carefully restricted diet is not pointed out. It is extremely un-
likely that a person uninformed as to caloric values would select a
diet sufficiently restrictive so as to cause, if followed, a weight reduc-
tion. This is particularly true in view of the fact that respondents
represent in their general advertisements that it is easy to diet in con-
nection with the use of Trymm Tablets. In case a severely restricted '
diet should be followed in connection with the use of said tablets, any
reduction in weight would be due to the restricted diet and not to the
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use of the tablets. The use of these tablets will not make it easy to
adhere to a weight-reducing diet. Trymm Tablets are not an adequate
substitute for food which is ordinarily consumed. Lack of vitamins
or minerals in the diet does not produce hunger. Adequate nutrition
is not assured by the use of said tablets. Their use as directed or
otherwise will not provide the necessary vitamins and minerals re-
quired by the average adult since they do not contain Vitamin A or
C and several other vitamins and minerals which are essential to
human nutrition.

Par. 8. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations with respect to its said
product disseminated as aforesaid, has had and now has a capacity and
tendency to, and does mislead and deceive a substantial portion of the
purchasing public into the erroneous and mistaken belief that such
statements, representations and advertisements are true and to induce
a portion of the purchasing public, because of such erroneous belief,
to purchase respondents’ said product.

Par. 9. The foregoing acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent.
and meaning of the Federal Trade Commission Act.

Record closed without prejudice by the following order:

This matter came on to be heard by the Commission upon motion to
close the case filed on December 1, 1948, by counsel for respondents,
affidavits in support thereof, and answer thereto filed on June 14,
1949, by counsel supporting the complaint, which makes no objection
to closing the case without prejudice to the right of the Commission
to reopen same and to resume trial thereof in accordance with its
regular procedure.

The complaint herein, issued on September 24, 1948, charges
respondents with the dissemination of false advertisements in con-
nection with the offering for sale, sale, and distribution of their drug
preparation designated as “Trymm Tablets.” '

Having duly considered the motion and the record herein, and it
appearing to the Commission that respondents discontinued advertis-
ing the drug preparation to which this proceeding relates prior to the
issuance of the complaint herein and have discontinued the manu-
facture of said preparation, with no apparent likelihood of a resump-
tion thereof; that respondent corporation is in the process of disso-
lution; and that, in the circumstances, the public interest does not
require further corrective action in this matter at this time:

1t is ordered, That this case be, and the same hereby is, closed without
prejudice to the right of the Commission to reopen the same and
resume trial thereof should future facts warrant.
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Commissioner Davis absent.
My, Carrel F. Rhodes for the Commission.
Reiman & Reiman, of New York City, for respondents.

- New Engranp ConrecrioNery Co. Complaint, October 28, 1948.
Opinion and order dismissing complaint without prejudice, September
23, 1949. (Docket 5605.)

Charge: Discriminating in price in violation of section 2 (a) of
the Clayton Act, in connection with the sale and distribution to vend-
ing machine operators and lessors, wholesalers and candy jobbers,
chain and syndicate stores, and to various other retail outlets, of
respondent’s candy and confectionery products, including principally
candy bars and items sold in wrappers bearing the names “Sky Bar,”
“Bolster,” “Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,”
“Brer Rabbit Molasses” and other named candy items made by it,
which generally retailed for 5 cents, through selling and distributing
its said products in commerce “to certain of its customers, small busi-
nessmen at higher prices” than it had been selling said products of
like grade and quality in commerce to other larger competing cus-
tomers, said favored customers to whom it sold substantial quantities
of its said bars at discriminatory prices including those who sold
through the medium of automatic vending machines in factories,
theaters, office buildings, newsstands, restaurants, oil stations, etc.,
and including specifically the Automatic Canteen Co. of America of
Chicago; through selling its said products, ete., at different prices
during the same periods of time to competing classifications of cus-
tomers and to certain favored customers within a classification com-
peting with each other in the same trade areas in the sale of its said
products; and through the use of free deals, premium offers, discount
deals, rebates, or allowances which were made available to some, but
not all of its customers and purchasers who competed in the resale
of its products (CountT) _

Discriminating “in favor of certain of its customers and purchasers,
certain jobbers and vending machine customers, including the Auto-
matic Canteen Co. of America of Chicago, Ill., but not necessarily
limited thereto, and against certain of its other customers and pur-
chasers in respect to the sale and purchase” of its said products, in
violation of section 2 (&) of said act, by allowing, etc., “anything of
value, rebates, or discounts from the price paid, in the course of such
commerce, as compensation or in consideration for services, or facilities
furnished, or benefits conferred by or through said favored customers”
in connection with the processing, etc., of its said products, without
making available on proportionally equal terms or any similar terms
whatsoever the privilege of securing such payments. etc., including,
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as typical, the allowance to favored customers and purchasers of an
amount alleged to be equal to that saved in eliminating its smaller
24-count package size and the substitution of certain larger sizes, with
regular printing or display advertising omitted; allowance as afore-
‘said as a discount from the price paid of an amount alleged to be equal
to that saved in eliminating its regular salesman’s commission or other
merchandising or administrative costs on orders sent to its home office ;
allowance, etc., as aforesaid, as a discount of an amount alleged to be
equal to that saved in eliminating delivery of its products, or a
standardized delivery cost, through purchase on an f. o. b. basis;
allowance, etc., as a discount of an amount alleged to be equal to that
saved in eliminating return for damaged, stale, or unsalable candy and
confectionery products through the elimination of such returns; allow-
ance, etc., asas a discount of an amount alleged to be equal to that saved
by eliminating free deals, premium offers or other promotional aids;
and allowance, etc., of “something of value,” to certain of its custom-
ers, such as free deals, premiums, and offers of various kinds and types
“either without or in consideration of benefits conferred or services
or facilities furnished” by or through such customers, without mak-
ing said privileges available to all other customers, etc. (Cout II);

Discriminating in favor of certain of its customers, etc., including
said Automatic Canteen Co., etc., and certain of its other customers,
etc., in the sale and purchase of its said products, in violation of sec-
tion 2 (e) of said act, by contracting to give, etc., or by giving, ete.,
certain services, or facilities in connection with the sale or offer of its
said products so purchased by said favored customers, etc., not ac-
corded or made available “on proportionally equal terms or on any
similar terms whatsoever to all other customers or purchasers compet-
ing in the distribution” of its said products, including, as typical, the
furnishing, etc., to certain of its customers, etc., of its said candy
and bars, packed in the 100-count, 110-count, or the larger package
sizes, with regular printing or display advertising omitted, without
according on proportionally equal terms or otherwise, said privilege,
to other purchasers or customers competing in the distribution of its
products; the furnishing, etc., of special printing free of charge on its
candy wrappers containing advertising, identification marks, or the
name of the purchaser or customer, without according said privilege,
etc., to other purchasers, etc., as above set out ; the furnishing, etc., of
its candy and bars in different shaped and smaller weights at a lesser
price without according, etc., said privilege, etc., to all other pur-
chasers, etc., as above set out; and the furnishing, etc., to certain of
its said customers, etc., such as said Automatic Canteen Co., of “cer-
tain services, facilities, and other things of value, or the privilege” of
rendering certain other services and facilities for respondent or of
conferring certain benefits on it in connection with the sale or resale
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of its products, in order that said favored purchasers, ete., may secure
certain alleged equivalent payments or discounts from the standard
price, as hereinbefore pleaded, without according or making avail-
able on proportionally equal terms or any terms, said service, etc., to all
other purchasers competing in the distribution of its products, ete.
(Count IITI) ; and

Paying or granting, directly or indirectly, to certain buyers, cus-
tomers and purchasers in various other States, and to other chain,
syndicate, and vending-machine customers engaged in commerce, and
including said Automatic Canteen Co., brokerage or other compensa-
tion or allowance or discounts in lieu thereof, on their own purchases,
in violation of section 2 (¢) of the aforesaid act (Count IV) ; all as in
detail set out in the complaint below, to wit:

Comrpraint: The Federal Trade Commission, having reason to be-
lieve that the party respondent named in the caption hereof, and
hereinafter more particularly designated and described, since June
19, 1936, has violated, and is now violating the provisions of section 2
of the Clayton Act, as amended by the Robinson-Patman Act, ap-
proved June 19, 1936 (U. S. C. title 15, sec. 18), hereby issues its com-
plaint, stating its charges with respect thereto as follows:

COUNT I

Paracraru 1. The respondent, New England Confectionery Co., is
a corporation organized and existing under and by virtue of the laws
of the State of Massachusetts, with its offices and principal place of
business located at 254 Massachusetts Avenue, Cambridge, Mass.

Par. 2. The respondent is now, and since June 19, 1936, has been,
engaged in the manufacture, sale, and distribution of many kinds of
candy and other confectionery products in commerce to vending ma- -
chine operators and lessors, wholesalers and candy jobbers, chain and
syndicate stores and to various other retail outlets. Respondent causes
said products, when sold, to be transported and shipped from its prin-
cipal place of business in the State of Massachusetts across State lines
to its respective customers and purchasers thereof located in each of
the other several States of the United States and in the District of
Columbia. Respondent maintains and at all times mentioned herein
has maintained a course of trade in said products in commerce among
and between the various States of the United States and the District
of Columbia. Among the principal candy and confectionery products
manufactured, oﬁered for sale, and sold by the respondent were candy
bars and items sold in wrappers bearing the names “Sky Bar,”
“Bolster,” “Necco Watfers,” “Chase & Canada Mints,” “Orange Slices,”
“Brer Rabbit Molasses,” and other named candy items that generally
retailed for 5 cents. Regardless of how a bar was wrapped or pack-
aged, it was of like grade and quality as all other bars of the respond-
ent bearing the same name.

854002—52——69



1050 FEDERAL TRADE COMMISSION DECISIONS

of $0.0240 to $0.0270 per bar or unit (delivered) and sold the same
“Sky Bar” and other identically named candy items in the 24-count
package to its “jobber” and other customers at the rates of $0.0244
and $0.0267 per bar or unit (f. 0. b.) factory to $0.0283 per bar or unit
(delivered)—all of whom competed with each other in the same trade
areas in the resale of the respondent’s said candy bars and items.

(f) The respondent sold to the Automatic Canteen Co. of America
during the year 1944 in the 100-count package its “Sky Bar,” “Bolster,”
“Necco Wafers,” “Chase & Canada Mints,” “Orange Slices,” “Brer
Rabbit Molasses” and other named candy items at the rates of $0.0235
to $0.0260 per bar or unit (f. o. b. factory), while the respondent sold
during the same year (1944) the same “Sky Bar” and other identically
named candy items in the 100-count package to its “syndicate” and
certain other customers at the rates of $0.0262 to $0.0269 per bar or
unit (delivered) and sold the same “Sky Bar” and other identically
named candy items in the 24-count package to its “jobber” and other
customers at the rates of $0.0267 per bar or unit (£. o. b. factory) to
$0.0283 per bar or unit (delivered)—all of whom competed with each
other in the same trade areas in the resale of the respondent’s said
candy bars and items.

(g) The respondent sold to the Automatic Canteen Co. of America
during the year 1945 in the 100-count package its “Sky Bar,” “Bolster,”
“Peppermints,” “Chase & Canada Mints,” “Orange Slices,” “Hub
Jellies,” and other named candy items at the rates of $0.0239 to $0.0260
per bar or unit (f. o. b. factory), and in the 96-count package its
“Orange Slices” at the rate of $0.0259 per bar or unit (£. o. b. factory),
while the respondent sold during the same year (1945) the same “Sky
Bar” and other identically named candy products in the 100-count
package to its “syndicate” and certain other customers at the rates
of $0.0262 to $0.0269 per bar or unit (delivered) and sold the same
“Sky Bar” and other identically named candy products in the 24-count
package to its “jobber” and other customers at the rates of $0.0267 per
bar or unit (£. o. b. factory) to $0.0283 per bar or unit (delivered)—
all of whom competed with each other in the same trade areas in the
resale of the respondent’s said candy bars and items.

() The respondent sold to the Automatic Canteen Co. of America
during the year 1946 in the 100-count package its “Sky Bar,” “Bol-
ster,” “Peppermints,” “Chase & Canada Mints,” and “Chase & Canada
Wintergreen” at the rates of $0.0239 to $0.0260 per bar or unit (f. 0. b.
factory) and at the rates of $0.0262 to $0.0285 per bar or unit (de-
livered), and in the 100-count package its “Sky Bar” at the rate of
$0.0285 per bar or unit (delivered), while the respondent sold during
the same year (1946) the same “Sky Bar” and other identically named -
candy items in the 100-count package to its “syndicate” and certain



DISMISSALS—NEW ENGLAND CONFECTIONERY CO.—COMPLAINT 1051

other customers at the rates of $0.0262 to $0.0314 per bar or unit (de-
livered) and sold the same “Sky Bar” and other identically named
candy items in the 24-count package to its “jobber” and other cus-
tomers at the rates of $0.0267 per bar or unit (f. o. b. factory) to
$0.0313 per bar or unit (delivered)—all of whom competed with each
other in the same trade areas in the resale of the respondent’s said
candy bars and items. -

(¢) The respondent sold to the Automatic Canteen Co. of America
during January and February 1947 in the 100-count package its
“Bolster” bar, “Peppermints,” “Chase Mints” and “Chase Winter-
green” at the rate of $0.0295 per bar or unit (delivered), and in the
110-count package its “Bolster” bar and “Sky Bar” at the rate of
$0.0295 per bar or unit (delivered) while the respondent sold during
the same period of time (1947 ) the same “Bolster” bar and other
identically named candy items in the 100-count package to its “syn-
dicate” and certain other customers at the rate of $0.0295 per bar or
unit (delivered) and in the 110-count package its “Bolster” bar and
“Sky Bar” at the rate of $0.0295 per bar or unit (delivered), and sold
the same “Bolster” bar, “Sky Bar” and other identically named candy
items in the 24-count package to its “jobber” and other customers at
the rates of $0.0323 per bar or unit (£. o. b. factory) to $0.0833 per bar
or unit (delivered)—all of whom competed with each other in the

same trade areas in the resale of the respondent’s sald candy bars
and items.

Par. 7. In the course and conduct of its business in commerce, as
described in paragraphs 2 and 8 hereof, the respondent, since June 19,
1936, has discriminated, directly or indirectly, in price in connection
with the sale of its various candy bars through the use of free deals,
premium offers, discount deals, rebates or allowances which were
made available to some, but not all of its customers and purchasers
who competed in the resale of the respondent’s products. Such free
deals and discount offers constituted direct and indirect discrimina-
tions in price made to competing customers and purchasers of the re-
spondent’s products in that:

(@) Such deals were only offered and made available to certain
trade classifications of customers (and purchasers) and only to cer-
tain customers (and purchasers) within a trade classification and
were not offered or made available to all other customers (and pur-
chasers) in other competing trade classifications or to all other com-
peting customers (and purchasers) within a trade classification;

(b) Such deals were offered and made available to certain cus-

tomers (and purchasers) located in certain cities, States, parts of
- States, or sections of the United States and were not offered or made
available to all other customers (and purchasers) located in other
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cities, States, parts of States, or sections of the United States who
competed across these arbitrary lines in the resale of the respondent’s
products;

- (¢) Said deals and offers were not only discriminatory in offering
and availability but were intrinsically discriminatory in that each
deal or offer varied as to its net discount or value, the duration of time
such deals were offered or available, and differed as to the number or
quantities permitted to be purchased ; ‘

(d) Some of such free deals, premiums, discounts or allowances
were for the alleged benefit of the respondent’s direct-buying cus-
tomers, while others were to benefit the respondent’s indirect-buying
customers, their purchasers or the consumer. Such free goods offers
included the giving away of so many candy bars with the purchase of
so many of the respondent’s bars.

Respondent is unable to show that the differentials, described above
in paragraphs 6 and 7, make only due allowance for differences in the
cost of manufacture, sale, or delivery or otherwise resulting from the
differing methods or quantities in which such products are to such
purchasers sold or delivered.

Par. 8. The effect of the discriminations in price (as alleged in
paragraphs 6 and 7 herein) has been and may be to substantially
lessen competition and to tend to create a monopoly in the line of
commerce in which the respondent and other manufacturers were
and are engaged pertaining to the manufacture and sale of candy and
confectionery products (as set forth in pars. 2 and 3 herein) and in
the lines of commerce in which the respondent’s customers and pur-
chasers were and are engaged (as set forth in pars. 4 and 5 herein). A
further effect of the above-mentioned discriminations in price has
been and may be to injure, destroy, or prevent competition between
the respondent and its said competitors (as set forth in par. 8 herein)
and to injure, destroy, and prevent competition between certain cus-
tomers of the respondent and purchasers of its products who, directly
or indirectly, received the benefits of said discriminations (as set forth
in pars. 4 and 5 herein) and competing customers and purchasers of
said products, who did not receive said benefits or who did not have
the opportunity to participate in the receipt of said benefits.

A further effect of the above-mentioned discriminations in price
has been and may be to injure, destroy, and to substantially lessen
competition or tend to create a monopoly in the lines of commerce per-
taining to the development, acquisition, manufacture, ownership, sale,
operation, or leasing of coin-operated vending machines, as described
in paragraph 4 herein. For example, the favored prices granted to
the Automatic Canteen Co. of America by the respondent, as described
in paragraph 6 herein, materially aided this favored customer and/or
its distributors to expand and increase its and their operations, as
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described in paragraph 4 herein, to the detriment and injury of all
nonfavored competing customers or purchasers of the respondent’s
products, causing a lessening of competition and a tendency to create
a monopoly in the lines of commerce described. Those who received
the benefit of the respondent’s direct or indirect price discriminations
have obtained and may obtain substantial competitive advantages such
as that of :

(@) Favored vending-machine lessors, operators, and distributor
customers and purchasers over their competitors;

(b) Favored jobber purchasers and their customers over nonfavored
jobber purchasers and their customers;

(¢) Favored retail customers and purchasers of respondent’s prod-
ucts over nonfavored retail customers and purchasers of the respond-
ent’s products; ,

(@) Other favored customers and purchasers of the respondent’s
products over other nonfavored customers and purchasers.

Such discriminations in price by respondent between different pur-
chasers of commodities of like grade and quality in interstate com-
merce in the manner and form hereinabove set forth are in violation
of provisions of subsection (@) of section 2 of the Clayton Act, as
amended by the Robinson-Patman Act, approved June 19, 1936
(U. 8. C., title 15, sec. 13).

COUNT 1I

And the Federal Trade Commission, as and for a further and Sec-
ond Count of this complaint, states its charges in respect thereto as
follows: .

Paragraprn 1. Paragraphs 1,2, 3, 4, 5, 6, and 7 of Count I are hereby
adopted and made a part of this count to the same extent and effect
as though herein set forth verbatim.

Par. 2. In the course and conduct of its business in commerce, the
respondent is now, and since June 19, 1936, has been discriminating
in favor of certain of its customers and purchasers, certain jobber and
vending-machine customers, including the Automatic Canteen Co. of
America, of Chicago, I1l, but not necessarily limited thereto, and
against certain of its other customers and purchasers in respect to
the sale and purchase of respondent’s candy and confectionery prod-
ucts by contracting to pay and allow or by paying or allowing, di-
rectly or indirectly, anything of value, rebates, or discounts from the
price paid, in the course of such commerce, as compensation or in con-
sideration for services, or facilities furnished, or benefits conferred by
or through said favored customers in connection with the processing,
handling, sale or offering for sale of the candy and confectionery prod-
ucts manufactured, sold, and offered for sale by the respondent with-



1054 FEDERAL TRADE COMMISSION DECISIONS

out making available on proportionately equal terms or on any simi-
lar terms whatsoever the privilege of securing such payments, re-
bates, or discounts from the price paid, or the opportunity to perform
the necessary services, facilities or to confer benefits to all other cus-
tomers competing with such favored customer or customers in'the
distribution of respondent’s candy and confectionery products.

Among and typical of the practices pursued by the respondent, but
not necessarily limited thereto, were the practices of paying and al-
Jowing rebates and discounts from the price paid for alleged services
and facilities rendered or benefits conferred by certain of its said cus-
tomers and purchasers, including the Automatic Canteen Co. of Amer-
ica, but not necessarily limited thereto, in connection with the sale or
the offering for sale of the respondent’s candy and confectionery prod-
ucts, as follows:

(z) Respondent has been favoring certain of its customers and pur-
chasers of its candy and confectionery products, as aforesaid, by con-
tracting to pay or by paying or allowing, directly or indirectly, as a
discount from the price paid for respondent’s products an amount
alleged to be equal to that saved in eliminating the smaller 24-count
package size and the substitution or the supplying of the 100-count,
the 110-count, or larger package sizes, with the regular printing or
display advertising omitted on the larger count packages without
making available (or according) to all other customers (or purchas-
ers) competing in the distribution of the respondent’s products on
proportionally equal terms or on any similar terms whatsoever, the
privilege of securing the same alleged equivalent payment or dis-
count from the standard price paid for the elimination of the smaller
24-count package size or the unwanted printed display advertising.

(b) Respondent has been favoring certain of its customers and
purchasers of its candy and confectionery products, as aforesaid, by
~ contracting to pay or by paying or allowing, directly or indirectly,
as a discount from the price paid for respondent’s products, an amount
alleged to be equal to that saved in eliminating the respondent’s reg-
ular salesman’s commission or other merchandising or administrative
costs on orders for products sent direct to the repondent’s home office,
without making available (or according) to all other customers (or
purchasers) competing in the distribution of the respondent’s product
on proportionally equal terms or on any similar terms whatsoever,
the privilege of securing the same alleged equivalent payment or dis-
count from the standard price paid for eliminating such salesman’s
commission or other merchandising or administrative costs.

(¢) Respondent has been favoring certain of its customers and pur-
chasers of its candy and confectionery products, as aforesaid, by con-
tracting to pay or by paying or allowing, directly or indirectly, as a
discount from the price paid for respondent’s products, an amount
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alleged to be equal to that saved in eliminating delivery of the respond-.
ent’s products or a standardized delivery cost, without making avail-
able (or according) to all other customers (or purchasers) compet-
ing in the distribution of the respondent’s products on proportionally
equal terms or on any similar terms whatsoever, the privilege of se-
curing the same alleged equivalent payment or discount from the
standard price paid for eliminating such delivery of the respondent’s
products or a standardized delivery cost by buying on an f. o. b.
basis. '

(d) Respondent has been favoring certain of its customers and pur-
chasers of its candy and confectionery products, as aforesaid, by con-
tracting to pay or by paying or allowing, directly or indirectly, as a
discount from the price paid for respondent’s product, an amount al-
leged to be equal to that saved in eliminating returns for damaged,
stale, or unsalable candy and confectionery products without mak-
ing available (or according) to all other customers (or purchasers)
competing in the distribution of the respondent’s products on propor-
tionally equal terms, or on any similar terms whatsoever, the priv-
ilege of securing the same alleged equivalent payment or discount
from the standard price paid for eliminating such returns for dam-
aged, stale, or unsalable candy and confectionery products.

(e) Respondent has been favoring certain of its customers and pur-
chasers of its candy and confectionery products, as aforesaid, by con-
tracting to pay or by paying or allowing, directly or indirectly, as a
discount from the price paid for respondent’s products an amount al-
leged to be equal to that saved by éliminating free deals, premiums,
offers or other promotional aids without making available (or accord-
ing) to all other customers (or purchasers) competing in the dis-
tribution of the respondent’s products on proportionally equal terms
or on any similar terms whatsoever, the privilege of securing the same
alleged equivalent payment or discount from the standard price paid
for eliminating such so-called free deals, premiums, offers or other
promotional aids.

(7) Respondent has been favoring certain of its customers and pur-
chasers of its candy and confectionery products, as aforesaid, by con-
tracting to pay anything of value or by paying or allowing, or giving
something of value, to certain of its customers and purchasers, as
aforesaid, such as free deals, premiums, and offers of various kinds and
types either without or in consideration of benefits conferred or serv-
ices or facilities furnished by or through these certain customers or
purchasers without making available (or according) to all other cus-
tomers (or purchasers) competing in the distribution of the respond-
ent’s products on proportionally equal terms or on any similar terms
whatsoever, the privilege of securing the same identical thing of value,
free deal, premium, offer or its equivalent value.
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Par. 8. The above-described acts and practices of the respondent,
as set forth in ‘paragraph 2 of this count, are in violation of subsec-
tion (&) of section 2 of the Clayton Act as amended by the Robinson-
Patman Act, approved June 19, 1936 (U. S. C., title 15, sec. 13).

COUNT III

And the Federal Trade Commission, as and for a further and Third
Count of this complaint, states its charges in respect thereto as
follows:

Paracraru 1. Paragraphs 1,2, 38,4, 5, and 6 of Count I and paragraph
2 of County II are hereby adopted and made a part of this count to
the same extent and effect as though herein set forth verbatim.

Par. 2. In the course and conduct of its business in commerce, the
respondent is now, and since June 19, 1936, has been discriminating in
favor of certain of its customers and purchasers, including the Auto-
matic Canteen Co. of America of Chicago, Ill, but not necessarily
limited therto, and against certain of its other customers and pur-
chasers in the sale and purchase of respondent’s candy and confec-
tionery products by contracting to give or furnish or by giving or
furnishing, or by contributing, directly or indirectly, to the giving or
the furnishing. of certain services or facilities in connection with
the sale or the offering for sale of said candy and confectionery prod-
ucts so purchased by these said favored customers and purchasers for
resale which were not accorded to or made available on proportionally
equal terms or on any similar terms whatsoever to all other customers
or purchasers competing in the distribution of the respondent’s prod-
ucts. Among and typical of the practices pursued by the respondent,
but not necessarily limited thereto, are the following acts and practices
of the respondent in giving and furnishing, or contributing to the
giving or the furnishing of services or facilities to certain of its cus-
tomers and purchasers, including the Automatic Canteen Co. of
America, of Chicago, Ill., but not necessarily limited thereto, in con-
nection with the sale or the offering for sale of its candy and
confectionery products:

(a) Respondent has been discriminating in favor of certain of its
customers and purchasers of its candy and confectionery products, as
aforesaid, by contributing to the furnishing, or by furnishing, directly
or indirectly, candy and confectionery bars, packed in the 100-count,
the 110-count, or in the larger package sizes (with the elimination of
the regular printing or display advertising on said boxes) without
according (or making available) on proportionally equal terms or
upon any similar terms whatsoever the same privilege, service or
facility to all other purchasers (or customers) competing in the dis-
tribution of the respondent’s products.
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(5) Respondent has been discriminating in favor of certain of its
customers and purchasers of its candy and confectionery products, as
aforesaid, by contracting to give or furnish, or by giving or furnishing,
or by contributing, directly or indirectly, to the giving or the furnish-
ing of special printing free of charge on its candy wrappers containing
advertising, identification marks or the name of the purchaser (or the
customer) of the respondent without according (or making available),
on proportionally equal terms, or upon any similar terms whatsoever,
the same privilege, service or facility to all other purchasers (or cus-
tomers) competing in the distribution of the respondent’s products.

(¢) Respondent has been discriminating in favor of certain of its
customers and purchasers of its candy and confectionery products, as
aforesaid, by contributing to the furnishing, or by furnishing, directly
or indirectly, candy and confectionery bars in different shaped and
smaller weight bars at a lesser price without according (or making
available), on proportionally equal terms or upon any similar terms
whatsoever, the same privilege, service or facility to all other pur-
chasers (or customers) competing in the distribution of the re-
spondent’s products.

(d) Respondent has been dlscrlrnmatmg in favor of certain of its
customers and purchasers of its candy and confectionery products, such
as the Automatic Canteen Co. of America, and against its other cus-
tomers and purchasers, by contracting to furnish or grant or by directly
or indirectly contributing to the furnishing or the granting of certain
services, facilities and other things of value, or the privilege, service
or facility of rendering certain other services and facilities for the
respondent or to confer certain benefits on the respondent in connection
with the sale or the resale of these products (in order that these
favored purchasers or customers may secure certain alleged equivalent
payments or discounts from the standard price, as set forth in sub-
paragraph (a) to (e), inclusive, or paragraph 2 of Count IT herein),
without according or making available on proportionally equal terms
or upon any similar terms whatsoever either the same service, facility
and thing of value, to all other purchasers (or customers) competing
in the distribution of the respondent’s products, or the privilege to
render certain other services, facilities or benefits (in order to secure
like deductions from the standard price paid).

Pagr. 3. The above-described acts and practlces of the respondent as
set forth in paragraph 2 of this count are in violation of subsection
(e) of section 2 of the Clayton Act as amended by the Robinson-Patman
‘Act, approved June 19, 1936 (U. S. C., title 15, sec. 13).

COUNT IV

And the Federal Trade Commission, as and for a further and Fourth
Count of this complaint, states its charges in respect thereto as follows:
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ParacrapE 1. Paragraph 1, 2, 3, 4, 5, and 6 of Count I are hereby

adopted and made a part of this count to the same extent and effect
as though herein set forth verbatim.
. Par. 2. In the course and conduct of its business in commerce the
respondent, since June 19, 1936, has sold its candy and confectionery
products to certain buyers, customers and purchasers located in the
various States of the United States other than the State where respond-
ent is established and to other chain, syndicate and vending machine
customers engaged in commerce, including the Automatic Canteen
Co. of America, but not necessarily limited thereto, and has been and
is now paying or granting or has paid or granted, directly or indirectly,
commissions, brokerage or other compensation or allowance or dis-
counts in lieu thereof to such buyers, customers and purchasers of its’
candy and confectionery products. :

Par. 3. The paying and granting by the respondent, directly or
indirectly, of commissions, brokerage or other compensation and
allowances or discounts in lieu thereof to its buyers, customers, and
purchasers of its candy and confectionery products, on their own
purchases, and the acts and practices of the respondent in promoting
sales of candy and confectionery products by paying to buyers, custom-
ers and purchasers, directly or indirectly, commissions, brokerage or
other compensation and allowances or discounts in lieu thereof, as
set forth in paragraph 2 of this Count, are in violation of subsection
(¢) of section 2 of the Clayton Act, as amended by the Robinson-
Patman Act, approved June 19, 1936 (U. 8. C,, title 15, sec. 13).

Opinton aNp Orper Dismissing Compraint Writmour PREIJUDICE

OPINION OF THE COMMISSION

" This matter came on to be heard in regular course upon the motion
filed by respondent on March 7, 1949, to dismiss the complaint in its
entirety for alleged want of jurisdiction and memorandum brief and
affidavit in support thereof, and upon the motion filed by respondent
on January 18, 1949, to dismiss Counts II, IIT, and IV of the com-
plaint or, alternatively, to strike certain matters incorporated in these
counts, and memorandum briefs in support of and in opposition to
such motion.

The complaint in this proceeding alleges violations of section 2 of
the Clayton Act, as amended. This complaint is drawn in four counts
which, in numerical order, charge violations of sections 2 (a), 2 (d),
2 (e),and 2 (¢), respectively, of said act.

The motion to dismiss the complaint in its entirety for alleged lack
of jurisdiction is upen the ground that respondent, in selling its
products to purchasers in States other than the State in which the
goods are manufactured or other than that in which the warehouse
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from which shipment may be made is located, title passes to the pur-
chaser upon delivery of the goods by respondent to the common carrier
and subsequent movements in interstate commerce are under the con-
{rol of the purchaser. The allegations of the complaint with respect to
commerce, even when qualified by the matters set out in the motion,
disclose a situation which the Commission views as so clearly within
its jurisdiction under the Clayton Act as not to require discussion.

The other motion challenges the sufficiency of Counts II, III, and
IV. In Count II it is charged in subparagraphs (a) to (e), inclusive,
of paragraph 2 that in granting to some purchasers a rebate or discount
in price said to equal the savings in cost attributed to different pro-
cedures followed in packing, selling, or delivering its products, re-
spondent is compensating such purchasers for services or facilities
performed by them. These rebates or discounts are alleged to be un-
lawful under section 2 (&) of the act because like privilege of receiv-
ing payments for services or benefits conferred is not accorded on pro-
portionally equal terms to other purchasers competing in the distribu-
tion of respondent’s products. The Commission is of the view that
the matters thus alleged, consisting of the acceptance by purchasers of
a discount in price in lieu of respondent following its usual procedures
in packing, selling, or delivering its products to them, all in connection
with the original sale, do not charge the performance by the customer
of a service or fac1hty within the meaning of section 2 (d).

It is alleged in subparagraph (f) of paragraph 2 that respondent
has contracted to pay something of value or has allowed free deals,
premiums, and offers of various kinds, either in consideration of
benefits conferred or services or facilities furnished, or, in the alterna-
tive, without exacting from buyers any benefits, services, or facilities,
and has not made these available on proportionally equal terms to
competing customers. The charge that respondent has contracted to
pay something of value, such as a promotional deal, without exacting
benefits, services, or facilities in return is not cognizable under section
2 (d) of the statute for the reason that the benefit conferred by the
seller is not in consideration of services or facilities rendered. In
respect to the alternative allegation that such payment was “in con-
sideration of benefits conferred or services or facilities furnished,”
no description of the service or facility is set forth. It is inferred
that the alleged benefit conferred on respondent flows only from the
buyers acceptance of the deal itself, and the Commission is of the -
view that mere acceptance by a purchaser of a promotional offer
intended to facilitate the original sale, does not constitute the render-
ing of a service or facility by the purchaser within the meaning of
section 2 (d).

In subparagraphs (a), (), and (¢) of paragraph 2 of Count ITI
of the complaint discriminations among competing purchasers in fur-

854002—52——70
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nishing respondent’s products packaged in containers of particular
sizes, furnishing products marked with the name of the customer,
- and the supplying of respondent’s products in different shapes and
sizes are alleged as violations of section 2 (e) of the act. As a matter
of law these may be services or facilities furnished by the respondent
in connection with the resale of its goods.

In subparagraph (d) of paragraph 2 of Count IIT the same matters
charged as violations of section 2 (d) in subparagraphs (a) to (e),
inclusive, of paragraph 2 of Count IT are charged as violations of
section 2 (¢). Apparently these charges are based upon the theory
that the discounts granted were contributions to services or facil-
ities not granted to competing purchasers upon proportionally equal
terms. Under such a construction substantially any price difference,
including those which Congress clearly intended to be considered
under section 2 (@) of the act, might be charged under section 2 (¢)
and the standard of proportionally equal terms applied instead of the
standards established in section 2 (a).

Paragraph 1 of Count IT adopts and makes a part of that count
paragraphs 1 through 7 of Count I, and Counts IIT and IV similarly
adopt paragraphs 1 through 6 of Count I as a part of each of those
counts. Paragraphs 1 and 2 of Count I identify the respondent and
contain the jurisdictional plea. The matters charged as violations
of law in Counts II, ITI, and IV, respectively, are set out in each count,
and none of the paragraphs of Count I included by adoption is alleged
to set out any violation of the counts of which it is adopted as a part.

In the complaint here a given practice is, in instance after instance,
within the scope of the charges of two or more counts of the complaint.
For instance, the matter of discounts in price allegedly based upon
savings in cost resulting from elimination of salesmen’s commissions
on orders sent direct to the factory is separately pleaded in Counts
IT and ITI, is apparently the basis for Count IV, and is involved in
the discriminations charged in Count I. With minor exceptions,
every practice challenged by the complaint appears in or is within the
scope of at least two and in most instances three counts of the
complaint,.

There are instances in which a given act may violate more than one
provision of law, and in order to secure a fully effective remedy it may
he necessary to plead the same act as violating separate provisions of
law. There are also instances in which a pleader cannot be sure
‘whether his proof will show a violation of one or the other of different
provisions of law, and it may therefore be desirable to plead both.
Such considerations do not explain the multiple charges here. The
Commission is of the view that the surplusage in the complaint, and
the multiplicity of charges applicable to the same practice with no
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apparent necessity therefor, can only result in unreasonably compli-
cating the proceeding and prolonging the trial, and will militate
against orderly hearing and disposition of the matter. It is there-
fore believed that it would be in the public interest to dismiss the
present complaint without prejudice to the issuance of a new com-
plaint based in whole or in part upon the same factual situation.

ORDER

It is ordered, That the complaint herein be, and the same hereby is,
dismissed without prejudice.
Commissioner Davis absent.

The Commission, on September 23, 1949, also dismissed without
prejudice 32 other substantially similar complaints, in which the Com-
mission charged manufacturers of candies and confections with vio-
lating sections 2 (@), 2 (d), and 2 (¢), and, with some exceptions, 2
(c) of the Clayton Act as amended by the Robinson-Patman Act. In
said cases the same principles were involved as in the New England
Confectionery case above, which was the first to come before the Com-
mission for consideration, and in which motions to dismiss were filed.

The decision in the New England Confectionery case was accord-
ingly controlling in the dismissal of the other 82, as set forth in the
following language taken from the “order dismissing amended com-
plaint without prejudice” in the first of this group of cases, namely,
Wayne Candies, Inc., Docket 5544,

Said order, after reciting the status of the case as before the Com-
mission, and that the Commission had considered a motion which
challenged the sufficiency as a matter of law of Counts II, II1, and
IV, and incorporation into reference of such counts of certain para-
graphs from Count I of the complaint, as “filed by the respondent in
the matter of “New England Confectionery Co., Docket 5605” states:

The complaint in that matter is based on the same legal theory and is similar
in form to the amended complaint in this proceeding. The motion to dismiss
this proceeding is based on other grounds, but the principles involved in the New
Hngland Confectionery matter are controlling here, and for the reasons expressed
in the opinion accompanying the order of dismissal without prejudice in that
case like action upon the Commission’s motion is required here.

Similar language was employed in dismissing the various proceed-
ings in the other cases, irrespective of whether or not a motion to dis-
miss was before the Commission in the particular matter.

-The orders of dismissal heretofore referred to, as made without
prejudice, were entered in the following cases, those in which violation
of section 2 (¢) was also charged being indicated by an asterisk.

*Wayne Candies, Inc., Fort Wayne, Ind.; Frosty Nougat, Buns, Chop Suey,
Triple Hit, and Flip candy bars. (5544)
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*Melster Candies, Inc., Cambridge, Wis.; Cherrie Bar, Swiss Lunch, Brown
Beauty, Club House, Ripley Log, Hot Scotch, Sunny Jim, Nut Lunch, Melster

Nougat, and special candy bars. (5545)
*Luden’s Inc., Reading, Pa.; 5th Avenue Bar, Krimpy-Nut Bar, Bristol Hard
Candies and Luden’s Cough Drops. (5546)
*D, L. Clark Co., Pittsburgh; Clark Bar, Zag Nut Bar, Honest Square Bar,
and Winkler Bar. (5647) -
*The Williamson Candy Co., Chicago, wholly-owned .subsidiary of General
Candy Corp., also of Chicago; Oh Henry, Amos N’ Andy. (5548)
*Bunte Bros., Inc., Chicago ; Tango, Creamy Cakes, Milk Blocks, Tartines, Two
Timers, Maltese, and Blizzard candy bars. (5549)
The Sperry Candy Co., Milwaukee; Chicken Dinner, Denver Sandwich, and
Hot Turkey candy bars. (5550)

*The Queen Anne Candy Co., Hammond, Il ; Cream-O-Nut, Fruit & Nut, Nutty
Mello, Aristocrat, Almond Toffee, King Nut Roll, Kernel Nut, Queen Ann, Refresh

Bar, and Nut Rolls candy bars. (5551)
*The Switzer’s Licorice Co., St. Louis; Switzer's Old Fashioned Licorice
Twist. (6552)
William Wrigley, Jr., Co., Chicago ; chewing gum. (5558)

*Clayton A. Minter and Ira W. Minter, doing business as Minter Brothers,
Philadelphia ; Cadet, Glace Brazil, Dutch Maid Fudge, Oriental Cocoanut, Logan
Squares, City Blocks, and Toasted MM Square. (5596)

*Town Talk, Inc., Phoenixville, Pa.; Old Fashioned Cookies, Peanut Buttered
Scotties, Vanilla Creams, Chocolate Fudge, Shortbreads, Cream Filled Sand-
wiches, Peanut Buttered Cheese Sandwiches, and Peanut Buttered Crisp
Sandwiches. (5597)

*D, Goldenberg, Inc., Philadelphia; Peanut Chew, Zil, Sweet Sue, Walnut
Chew, Nickle Andy, Juliets, Whippet, Valley Fudge, Creole, and Kreem Maid

Fudge. (5598)
*The Euclid Candy Co., Inc., Brooklyn; Jumbo, Dolly Dimple, Cow Boy, Nu
Bites, and Four Star. (6600)

*Mason, Au and Magenheimer Confectionery Mfg. Co., Brooklyn ; Peaks, Mints,
Rumors, Silver Wings, Please, Brazils, Mol and Coo, Clusters, Eclipse, Rings,

Cherry Bombs, Queens, Dots, and Crows. (5601)
*Sweets Co. of America, Inc.,, Hoboken, N. J.; Tootsie Roll and Tootsie
Caramel. (5602)
*Kerr’'s Butterscotch, Inc., Jamesburg, N. J.; Kerr's Butterscotch, Kerr's
Coffee Scotch, and Kerr’s Rum and Butter Toffee. (5603)

*PDelicia Chocolate and Candy Manufacturing Co. and its sole distributing
agent, United Distributors, Inc., Bronx, N. Y.; Delicia Crushed Almond, Coffee

Cream, and Delicia Filberts. (5604)
*Charles N. Miller Co. and John Mackintosh & Sons, Ltd., Inc., Boston; Rollo,
Toff-O-Luxe, Dearo, Old Fashioned Molasses, and Mary Jane. (5606)
*F, B. Washburn Candy Corp., Brockton, Mass.; Cocoanut, Dandy Dan, and
Peanut Bar. (5607)
American Chicle Co., Long Island City, N. Y.; Chiclets, Dentyne, Adams Pepsin,
Black Jack, Adams Clove, Beeman'’s Pepsin, and Tempters. (5608)
*Planters Nut and Chocolate Co., Wilkes-Barre, Pa.; Jumbo Block, Chocolate
Crunch, Salted Peanuts, Cocktail Salted Peanuts, and Coco Peanut. (6609)

*Qeorge Ziegler Co., Milwaukee ; Big Swing, Giant, Mounties, Fruit Salad, and
Frappe. : : (5610)
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*The Buelid Candy Co. of Illinois, Inc., Chicago; Jumbo, Four Star, Love Nest,
Melt Away, Chock Full O’ Almonds, Red Cap, Best Pal, First Mate, Dolly Dimple,
Cowboy, Peco, Big Game, Double Header, Rusty, Skipper, and Victory. (5611)

*Dante Candy Co., Chicago; Doctor’'s Orders, Plum Good, and Chal-
lenger. (5612)

*Fred W. Amend Co., Danville, Ill.; Chuckles, Orange Slices, and Assorted
Jellies. (5613)

*Qhotwell Mfg. Co., Chicago; Roasty Toasty, Nut Nougat, Caramel Sunday,
Toasted M. M., Co-Co Figmellow, and Hi Mac. (5614)

#*The Kimbell 'Candy Co., Chicago; Chocolate Pecan Krunch, Chocolate Nips,
Speedways, Pineapple Toasties, Kimbell Bar, Macaroons, Almond Tea Cakes,
Almond Krunch, Smacks, Krunchies, Chocolate Flavor Coconut, and
Y-USA-Y. (5615)

M. J. Holloway & Co., Chicago; A to Z, Trade Wind, and Milk Duds. (5616)

*Universal Match Corp. (Schutter Candy Division), St. Louis and Chicago;
Old Nick, Bit-O-Honey, Golden Harvest, Gold, Nut Chews, and Chocolate
Ices. (5617)

Hollywood Brands, Inc., Centralia, Ill.; Payday, Milk Shake, Tuesdae, Hail,
Zero, Smooth Sailin, Almond Bar, and Butternut. (5618)

*Paul . Beich Co., Bloomington, Ill.; Pecan Pete, Whiz, and Dipsy
Doodle. (5619)

Appearances in the foregoing group of cases were as follows:

Mr. Austin H. Forkner for the Commission; respondents being
represented by counsel in the various cases as follows:

Wayne Candies, Inc., D. 5544, Mr. Paul E. Congdon, of Fort Wayne,
Ind.

Melster Candies, Inc., D. 5545, Roberts, Roe & Boardman, of Madi-
son, Wis. '

Luden’s, Inc., D. 5546, Sanders, Gravelle, Whitlock & Howrey, of
Washington, D. C.

D. L. Clark Co., D. 5547, Mr. A. M. Simon, of Plttsburgh Pa and
Mr. John Watta'wa, of VVashmorton D. C.

Williamson Candy Co. et al., D. 5548, Moses, Bachrach & Ken-
nedy, of Chicago, Ill.

Bunte Brothers, Inc., D. 5549, Mr. Henry Junge, of Chicago, 11l

Sperry Candy Co. D 5550, Seher d&: Seher, of Milwaukee, Wis.

Queen Anne C'Lndy Co., D 5551, Beach, Fathchild & Scofield, of
Chicago, I11.

Switzer’s Licorice Co., D. 5552, Fahey & Switzer, of St. Louis, Mo.

William Wrigley, Jr., Co., D. 5553, Winston, Strawn & Shaw, of
Chicago, I11.

Clayton A. Minter et al., D. 5596, Mr. David H. Kinley, of Phila-
delphia, Pa.

Town Talk, Inc., D. 5597.

D. Goldenberg, Inc., D. 5598, Denny & Denny, of Philadelphia, Pa.

Euclid Candy Co., Inc., D. 5600, T'enzer, Greenblatt, Fallon &
Kaplan, of New York City, before Mr. Webster Ballinger, trial

. examiner.
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Mason, Au & Magenheimer Confectionery Mfg. Co., D. 5601, Rogers,
Hoge & Hills, of New York City, before Mr. Webster Ballinger,
trial examiner. _

Sweets Co. of America, Inc., D. 5602, Becker, Ross & Stone, of
New York City, and Mr. Gordon Pickett Peyton, of Washington,
D. C.

Kerr’s Butter Scotch, Inc., D. 5603, Gross & Gross, of Brooklyn,
N. Y., and Barnes & Hill, of Washington, D. C.

Delicia Chocolate & Candy Mfg. Co., et al., D. 5604, Baer & Marks,
of New York City.

New England Confectionery Co., D. 5605, Choate, Hall & Stewart,
cf Boston, Mass., before Mr. Clyde M. Hadley, trial examiner.

Charles N. Miller Co., et al., D. 5606, M7. Francis T. Leahy, of Bos-
ton, Mass., before Mr. Clyde M. Hadley, trial examiner.

F. B. Washburn Candy Corp., D. 5607, Sanders, Gravelle, W hit-
lock & Howrey, of Washington, D. C., before Mr. Olyde M. Hadley,
trial examiner.

American Chicle Co., D. 5608, Covington, Burling, Rublee & Shorb,
of Washington, D. C., before Mr. Webster Ballinger, trial examiner.

Planters Nut & Chocolate Co., D. 5609, Daniel & Bernard Jacobson,
of New York City. v

George Ziegler Co., D. 5610, Wood, Warner, Tyrrell & Bruce, of
Milwaukee, Wis.

Euclid Candy Co. of Illinois, Inc., D. 5611, Tenzer, Greenblatt, Fal-
lon & Kaplan, of New York City, before Mr. Earl J. Kolb, trial
examiner.

Dante Candy Co., D. 5612, Mr. John H. Galganoe, of Chicago, Ill.

Fred W. Amend Co., D. 5613, Campbell, Clithero & Fischer, of
Chicago, IlI.

Shotwell Mfg. Co., D. 5614, Sullivan, O’Toole & Sullivan, of Chi-
cago, Il

Kimbell Candy Co., D. 5615, Sanders, Gravelle, W hitlock & How-
rey, of Washington, D. C., before Mr. Earl J. Kolb, trial examiner.

M. J. Holloway & Co., D. 5616, Mr. Henry Junge, of Chicago, IIL.

Universal Match Corp., D. 5617, Sievers & Reagan, of St. Louis,
Mo., before Mr. Earl J. Kolb, trial examiner.

Hollywood Brands, Inc., D. 5618, Mr. Fred L. Wham, Jr., of Cen-
tralia, I1I. :

Paul F. Beich Co., D. 5619, Costigan, Wollrab & Y oder, of Bloom-
ington, I1I.

In addition to the foregoing group of cases a similar complaint
was dismissed outright on the same date in the matter of Cream-O-
Specialty Sales Co., Inc., D. 5599, involving sale of respondent’s
Cheese, Mac, Duplex, Shortbreads, Tasty, Sultana, Figs, Macaroons,
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and other confections and candy, because respondent had discontinued
business and been dissolved.

Appearances in said case were as follows:

Mr. Austin H. Forkner for the Commission. _

Mr. A. Walter Socolow, of New York City, for respondent.

Warwick ManvracTuriNg Core. Complaint, January 27, 1945.
Order, October 7, 1949. (Docket 5268.)

Charge: Advertising falsely or misleadingly as to qualities, prop-
erties or results, nature of manufacture, and prices of product; in con-
nection with the manufacture, assembly and sale of radio receiving
sets, radio tubes and like products.

CompLAINT : Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having reason to believe that War-
wick Manufacturing Corp., a corporation, hereinafter referred to as
respondent, has violated the provisions of said act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint, stating its charges
in that respect as follows: ,

ParaararH 1. Respondent Warwick Manufacturing Corp. is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Delaware, with its principal office and place
of business located at 1700 West Washington Street, Chicago,Ill. The
respondent is now, and has been for more than 5 years last past, en-
gaged in the business of manufacturing and assembling radio receiving
sets, radio tubes and like products, and in selling and distributing said
products to dealers for resale direct to the purchasing public.

Par. 2. In the course and conduct of its business respondent corpo-
ration sells and distributes its radio receiving sets and products to
dealers for resale and to members of the purchasing public throughout
the United States and in the District of Columbia. Said respondent
now causes, and for more than 5 years last past has caused, its said
products, when sold either to dealers for resale or direct to the purchas-
ing publie, to be transported from its principal place of business in
Chicago, Ill., to purchasers thereof at their several points of location
in the State of Illinois and in the various States of the United States
other than the State of Illinois, and in the District of Columbia.

There is now and has been at all times mentioned herein a course
of trade in said products so sold and distributed by said respondent
between and among the various States of the United States and in the
District of Columbia.

Par. 8. In the course and conduct of the business set out and de-
scribed in paragraphs 1 and 2 hereof, for the purpose of inducing the
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purchase of respondent’s radio receiving sets, radio tubes and like
products, offered for sale and sold by it, the respondent has circulated
and has caused dealers in its products to circulate among prospective
purchasers throughout the United States, by mail and otherwise,
advertisements in newspapers and magazines and by means of adver-
tising folders, price lists, pamphlets, circulars, letters, ,and other liter-
ature, many statements and representations concerning its said radio
receiving sets. By said means respondent has made and has caused
dealers to make false and misleading statements and representations
in describing said radio receiving sets and their power and capacity
for reception, the number of active functioning tubes in said radio
sets and the prices of said sets. Among such statements and repre-
sentations so made and circulated by respondent and its dealers under
its direction are the following:

Famous Make, 12 Tube, 8 Band, AC * *
£ * *
Model 1012—List Price $89.95
YOUR COST EACH, SPECIAL $39.95,
Famous Make HOWARD Model 718
12 TUBE, 3 BAND AC De Luxe 1941 All-Walnut Console
Just Look at these Outstanding FEATURES !
+ s @
A GREAT BUY AT THE REGULAR PRICE! A TREMENDOUS BAR-
GAIN AT OUR SPECIAL PURCHASE SALE PRICE!

* ok ok .
Original $129.00 List Value! * * * $51 88 Complete.
CHALLENGERS—Orioles New 1940 Super Value Sets!
Quality—Beauty—Performance, Surpassing Anything in Their Price Range!
8 TUBE * *

* & X
Model 3W-200 List $34.95
YOUR COST, EACH.___..._. $22.95.
TROUBADOR Model LORAYNE
* % %

Seven latest type tubes—nine tube performance
6 Station Feather touch Push Button * * *
Connections for television, phonograph and
microphone, * * *

Model FARGO
6 full working tubes— * * *
Combination television, phonograph and microphone

plug * * *
ORIOLE 7 TUBE AC-DC (Including Ballast)
* * *
WALNUT MODEL W3-102 LIST $17.95
YOUR COST EACH SPECIAL $10.95
IVORY MODEL W3-100 LIS $19. 95

YOUR COST EACH SPECIAL______ — $11. 45
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‘ Cabinet Sug’d Dist. Net
Model Description & Color List Cost
FAIR 7-Tube AC-DC Superhet. (incl. bal- Walnut  $17. 95 $9. 45
last). Wired for television. Plastic
FARGO _ Ivory 18. 95 9. 95
Plastic
GALA 7-Tube AC-DC Superhet. (incl. bal- Wood 24, 95 12. 95
last), wired for television.
JEWEL 8-Tube AC- DC Super Wired for Wood 34. 95 16. 95
television *
KEN 6-Tube AC-DC Superhet (incl. bal-  Console 29. 95 14. 97

last) * * Sensational leader.

LINDY 7-Tube AC-DC Superhet. (incl. bal- Lobby 42. 95 20. 97
last), wired for television * * Console

The aforesaid statements and representations, together with similar
statements and representations not herein set out, purport to be de-
scriptive of respondent’s said radio receiving sets, the necessary num-
ber of functioning tubes and television attachment with which they are
equipped, and the prices thereof, and serve as representations on the
part of respondent to members of the purchasing public and to dealers
that said radio receiving sets are equipped some with 6, some with 7,
some with 8 and some with 12 active, fully functioning tubes and are
wired or equipped for television, and the prices represented as “list
prices” are the regular retail prices, and that the prices stated as “net
cost” prices are special reduced prices for said sets.

A substantial number of the purchasing public believe that radio
means the reception and transmission of sound waves and their audible
reproduction and believe that the greater the number of actual fully
functioning tubes in the radio receiving set the better the perfor mance
and the greater its power for detecting, amplifying and receiving sound
wayves, and believe that television means the reception and transmission
of picture signals and their visual reproduction, and a substantial num-
ber of the purchasing public buy respondent’s said radio receiving sets
under such beliefs.

Par. 4. Intruth and in fact the foregoing statements and representa-
tions made by the respondent are false, deceptive and misleading.
Respondent’s aforesaid radio receiving sets are not equipped with 6,
7, 8 or 12 active, necessary, fully functlomng tubes, respectlvely,
but have installed therein one or two or more ballast, nonfunctioning
or tuning beacon tubes or rectifying tubes. Such ballast or tuning
beacon tubes or rectifier tubes, devices, and accessories do not serve as
detecting, ampifying or oscillating tubes and do not perform any recog-
nized, customary function of radio tubes in the detection, amplifica-
tion, and reception of radio signals. Respondent’s said radio receiving
sels are not wired or equipped for television and are not capable of
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receiving and reproducing, and do not receive and reproduce, picture
signals in visual form; and the prices represented as “net cost” prices
or “special” prices are the prices at which respondent sells its said
radio receiving sets and authorizes its dealers to sell said sets in the
usual and regular course of business, and are not special reduced prices;
and said “list prices” are fictitious prices and are not the prices at
which respondent sells its said products or at which it authorizes
dealers to sell said products.

Par. 5. Each and all of the foregoing false and misleading state-
ments and representations made by respondent, describing its said
radio receiving sets, the number of tubes contained therein, and the
capacity of said sets for television or the reception and reproduction
_ of picture signals in visual form, and the prices thereof as hereinabove
set out, were and are calculated to, and have had and now have the
tendency and capacity to, and do, mislead and deceive a substantial
portion of the purchasing public into the mistaken and erroneous belief
that such representaticns are true. As a result of these erroneous and
mistaken beliefs, a substantial number of the purchasing public have
purchased a substantial volume of respondent’s said radio receiving
sets.

The aforesaid acts and practices of the respondent as herein alleged
are all to the injury and prejudice of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

The respondent in this proceeding having heretofore, on May 13,
1948, filed a motion seeking dismissal of the complaint herein ; and

The respondent having shown by said motion and the affidavit in
support thereof that all of the practices charged in the complaint as
being in violation of the Federal Trade Commission Act, except the
practice of including rectifier tubes in representations that the re-
spondent’s radio receiving sets contain a designated number of tubes .
or are of a designated tube capacity, were discontinued as of Janu-
ary 27, 1945, with no intention on the part of the respondent that such
practices would be resumed; and

The Commission, on January 7, 1949, having denied the aforesaid
motion, without prejudice, however, to the respondent’s right to renew
the same upon the presentation of assurances satisfactory to the Com-
mission that the respondent has also discontinued with no intention
of resuming the practice of listing rectifier tubes among the tube com-
plements of its radio receiving sets, even when the total tube counts
are set forth; and

The respondent having subsequently, on May 20, 1949, renewed its
motion for dismissal of the complaint and having submitted in support
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of said renewal an additional affidavit, executed by its president, in
which the assurances referred to in the Commission’s order of Janu-
ary 7, 1949, were presented ; and ,

Counsel in support of the complaint having filed an answer to the
respondent’s renewal of its motion in which he stated that he did not
oppose said motion; and

The Commission being of the opinion that in the circumstances the
public interest does not require a continuation of this proceeding:

It is ordered, That the aforesaid motion be, and it hereby is, granted,
and that the complaint herein be, and it hereby is, dismissed, without
prejudice, however, to the right of the Commission to institute a new
proceeding or to take such further or other action against the re-
spondent in the future as may be warranted by the then existing
circumstances.

Commissioner Davis absent.

Before Mr. George Biddle, trial examiner.

Mr. Carrel F. Rhodes for the Commission.

Schapiro & Schijff, of Chicago, I11., for respondent.

E. 1. pu Poxt pE NEMOURS & Co., INc. Complaint, January 9, 1948,
Order, October 20, 1949. (Docket 5526.)

Charge : Discriminating in price through arbitrarily classifying a
reseller customer as a consumer customer and selling to such customer
at the higher consumer price, effect of which practice has been, or may
be, to substantially lessen competition between favored customers and
those thus arbitrarily and improperly classified as consumers, in the
sale and distribution in interstate commerce of vapor metal degreasing
solvents, and to substantially lessen competition in the line of com-
merce concerned, and to tend to create in the respondent and its
favored customers a monopoly ; in violation of subsection (a) of section
2 of the Clayton Act, as amended by the Robinson-Patman Act.

CompraINT: The Federal Trade Commission, having reason to be-
lieve that the party respondent named in the caption hereof, and here-
inafter more particularly designated and described, since June 19, 1936,
has violated, and is now violating, the provisions of section 2 (z) of
the Clayton Act, as amended by the Robinson-Patman Act, approved
June 19,1936 (15 U. 8. C. sec. 13), hereby issues its complaint, setting
forth its charges with respect thereto as follows:

Paracrarm 1. Respondent E. I. du Pont de Nemours & Co., Inc., is
a corporation organized and existing under and by virtue of the laws
of the State of Delaware, with its main office and place of business
being located in the city of Wilmington, Del.

Par. 2. Respondent is now, and has been since June 19, 1936, en-
gaged, among other activities, in the business of manufacturing, pro-
ducing, selling, and delivering a chemical known as trichlorethylene,
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hereinafter referred to as “the commodity.” Said commodity is a
clear liquid which is noninflammable at ordinary room temperatures.
It is used as a vapor metal degreasing solvent, particularly in a spe-
cially designed degreasing apparatus; it is also used for spotting and
dry cleaning, for the extraction of oils, fats, waxes, and alkaline, and
as a freezing depressant for carbon tetrachloride fire extinguisher
liquid.

When the commodity is sold for any of the above utilizations, it is
stabilized before shipment by the addition of a chemical stabilizer in
order to reduce its flash point and to protect it against rancidity. While
the commodity with the addition of this stabilizer, which is thereafter
then known as “rvegular trichlorethylene,” and hereinafter referred
to as “the regular commodity,” can be used as a degreasing solvent, it
is not very efficient for this purpose, so that when the regular com-
modity is expressly intended for this utilization, additional chemical
stabilizers are added either by the purchasers themselves or by the
supplier, such as respondent. When the supplier adds this additional
special stabilizer in order to make the commodity usable as a vapor
metal degreasing solvent, the supplier uses either his own special
stabilizer or one furnished to him by the purchaser.

Par. 8. The respondent manufactures or produces 95 percent of the
total volume of the commodity produced in the United States, there
being but one other company producing this commodity in the amount
of 5 percent. This latter company, due to its limited productive
" capacity, has been forced to purchase part of its sales requirements
of the commodity from respondent on a spot basis.

Par. 4. In the course and conduct of its business, respondent sells
and distributes the commodity, the regular commodity and the com-
modity stabilized for use as a metal vapor degreasing solvent to
purchasers thereof located at various points in the several States of the
United States other than the States in which the commodity is pro-
duced or manufactured, and causes said commodity, whether regular
or especially stabilized, when sold, to be shipped from its manufactur-
ing or producing plants across State lines to such purchasers.

Par. 5. Respondent sells the regular commodity and the commodity
stabilized for use as a metal vapor degreasing solvent directly to
consumers for use in the latter’s own plants and to wholesale distribu-
tors, called resellers, for resale to consumers.

Par. 6. The same prices are charged by both the respondent and the
other company producing or manufacturing the commodity, to their
respective customers of a given class, for the commodity, whether it is
the regular commodity or the commodity which has been especially
stabilized for use as a metal vapor degreasing solvent. The differences
in prices by both respondent and the other producer or manufacturer
of the commodity to purchasers of the commodity of the same grade
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and quality, whether regular or stabilized for the above purposes, are
based first on whether the purchaser is a consumer or reseller, second,
whether delivery is in drums, carloads, or less than carload lots, or tank
cars, and whether delivery is to a cutomer located in one of the four
zones into which the country is divided for delivery purposes.

The basic price differential as between sales of the commodity of the
same grade and quality regardless of whether it is a regular commodity
or the commodity especially stabilized for use as a metal vapor degreas-
ing solvent, to consumers or resellers is approximately 13/ cents per
pound in favor of the resellers.

Par. 7. For several years prior to 1945, but since June 19, 1936, there
was among the purchasers of the commodity from the respondent, for
the purposes of resale, one which added to the regular commodity,
which it purchased from the respondent, a comparatively small amount
of special stabilizer, before reselling the commodity as a vapor metal
degreasing solvent under the different trade names of said purchaser.

Par. 8. Inmaking and attempting to make resales of the commodity
thus stabilized, the said purchaser has been, and is, in competition with
the respondent and distributors of respondent and other resellers, in
interstate commerce, of similar products composed of the commodity
and stabilizers which have been added in order to prepare the com-
modity for use as a vapor metal degreasing solvent.

Par. 9. Although the respondent knew, or had reason to believe, that
the said purchaser has been, and is, in fact a reseller of the commodity
thus stabilized, nevertheless respondent sold it the commodity for the
several years prior to March 1945 on a consumer price basis and
thereby charged the said purchaser prices which were approximately
184 cents per pound higher than the prices at which it sold the commod-
ity of like grade and quality to other resellers who compete in the
resale, in interstate commerce, under various trade names, of the com-
modity stabilized as a metal vapor degreasing solvent.

Par. 10. In 1945, because of the refusal of the respondent to sell the
commodity to it except on a consumer price basis, the said purchaser,
at least through the year 1946, purchased the commodity from the other
producer or manufacturer of the commodity at the same prices at which
that other producer or manufacturer sold the commodity to resellers;
however, since this other producer’s or manufacturer’s supply of the
commodity was very limited and it also sells to consumers metal vapor
degreasing solvents similar to those sold by the said purchaser, the said
purchaser has been unable to obtain a sufficient amount of the commod-
ity to meet its requirements. The fact that the said purchasers, when
it purchased the commodity from respondent had to do so on a con-
sumer basis, and the further fact, which is a direct result of that condi-
tion, that when it purchased the commodity from the other producer
or manufacturer of the commodity it was unable to obtain a sufficient
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supply of same, have tended to prevent, and do tend to prevent, the
said purchaser from selling vapor metal degreasing solvent in com-
petition with the respondent, respondent’s distributors, and others
distributing metal vapor degreasing solvents similar to those sold by
the said purchaser.

Par. 11. The effect of the respondent’s discriminating in price be-
tween different purchasers of commodities of like grade and quality
through the practices of arbitrarily classifying some of its customers
as consumers when in fact they are resellers, and then selling to such
customers so classified at the prices at which it regularly sells said
commodities to its consumers, has been, or may be, to substantially
lessen competition between the favored customers and those of re-
spondent’s customers whom the respondent has thus arbitrarily and
improperly classified as consumers, in the sale and distribution in inter-
state commerce of vapor metal degreasing solvents; and the effect also
has been, or may be, to substantially lessen competition in the line of
commerce in which the respondent is engaged, and to tend to create in
the respondent and its favored customers a monopoly, in the sale and
distribution in interstate commerce of vapor metal degreasing solvents.

Par. 12. Such discriminations in price by the respondent between
purchasers of commodities of like grade and quality in interstate com-
merce, in the manner and form aforesaid, are in violation of subsection
(a) of section 2 of the act, described in the preamble hereof.

Complaint dismissed without prejudice by the following order:

This matter came on to be heard in regular course upon motion to
dismiss the complaint in this proceeding without prejudice, filed March
22,1949, by counsel in support of the complaint, and the consent answer
thereto, filed March 30, 1949, by counsel for respondent.

As grounds for dismissal, counsel in support of the complaint in
his motion asserts that the complaint herein involves issues relating
niore to a private controversy than to those affecting the public interest.
He does not thereby provide a sufficient basis for dismissal of the com-
plaint, which charges respondent with violation of section 2 () of
the Clayton Act as amended. However, it is apparent from said mo-
tion that counsel in support of the complaint has now abandoned his
previously asserted denial of respondent’s contention that there is an
absence of the requisite competitive effect to constitute a violation
of subsection (@) of section 2 of the Clayton Act as amended by the
Robinson-Patman Act.

The complaint, issued January 9, 1948, charges respondent with dis-
criminating in price in the sale of trichlorethylene in commerce ; alleges
that said discrimination occurred prior to 1945 and was confined pri-
marily to a single purchaser. The record indicates that the alleged
price discrimination occurred partially because of wartime controls
imposed upon the production and price of the commodity in question;
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that because of such conditions the competitive effects of the alleged
price discrimination were negligible or nonexistent ; and that the pric-
ing practices of respondent which brought about said discrimination
were discontinued on April 30, 1945, and are not likely to be resumed.
Under these circumstances, the Commission is of the opinion that the
reasonable possibility of competitive injury, if any ever existed, has
now been terminated.

The Commission having duly considered the matter and being now
fully advised in the premises: o

1t is ordered, That the complaint herein be, and it is hereby, dis-
missed without prejudice to the right of the Commission to take such
turther action at any time in the future as may be warranted by the
then existing circumstances.

Commissioner Davis absent.

Mr. Fletcher G. Cohn, Mr.J ames E. Corkey and Mr. Robert F. Quinn
for the Commission.

Covington, Burling, Rublee & Shorb, of Washington, D. C., for
respondent.

Beacox ManuracturiNg Co.  Complaint, August 1,1944. Opinion
and order, November 2, 1949. (Docket 5198.)

Charge: Misbranding or mislabeling and neglecting, unfairly or
deceptively, to make material disclosure as to composition of product
in violation of the Wool Products Labeling Act of 1939, and the
Federal Trade Commission Act in connection with the introduction
and manufacture for introduction into commerce and in the sale of
blankets and other articles.

Compraint: Pursuant to the provisions of the Federal Trade Com-
mission Act, and the Wool Products Labeling Act of 1989, and by
virtue of the authority vested in it by said acts, the Federal Trade
Commission, having reason to believe that Beacon Manufacturing Co.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of said acts and the rules and regulations promulgated .
under the Wool Products Labeling Act of 1939, and it appearing to
the Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges in
that respect as follows:

Paracrara 1. The respondent, Beacon Manufacturing Co., is a
Massachusetts corporation with its mill and principal office located
at Swannanoa, N. C.

Par. 2. The respondent is engaged in the introduction and manu-
facture for introduction into commerce, and in the sale, transportation
and distribution of wool products, as such products are defined in the
‘Wool Products Labeling Act of 1939, in commerce, as “commerce” is
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defined in said act and in the Federal Trade Commission Act. Many
of respondent’s said products are composed in whole or in part of,
or purport to contain, wool, reprocessed wool, or reused wool, as
those terms are defined in the Wool Products Labeling Act of 1939,
and such products are subject to the provisions of said act and the rules
and regulations promulgated thereunder. Since July 15, 1941, re-
_spondent has violated the provisions of said act and said rules and
regulations in the introduction and manufacture for introduction into
commerce, and in the sale, transportation and distribution of said
wool products in said commerce, by causing said wool products to be
misbranded within the intent and meaning of said act and rules and
regulations. :

Par. 8. Among the wool products introduced and manufactured for
introduction into commerce, and sold, transported, and distributed
in said commerce as aforesaid, were blankets and other articles. Ex-
emplifying respondent’s practice of violating said act and the rules
and regulations promulgated thereunder is its misbranding of the
aforesaid products in violation of the provisions of said act and said
rules and regulations by failing to affix to said products a stamp,
tag, label, or other means of identification, or a substitute in lien
thereof, as provided by said act, showing (@) the percentage of the
total fiber weight of the wool products, exclusive of ornamentation
not exceeding 5 per centum of said total fiber weight, of (1) wool,
(2) reprocessed wool, (3) reused wool, (4) each fiber other than
wool where said percentage by weight of such fiber was 5 percentum
or more, and (5) the aggregate of all other fibers; (5) the maximum
percentage of the total weight of the wool product of nonfibrous
loading, filling, or adulterating matter; (¢) the percentages in words
and figures plainly legible by weight of the wool contents of such wool
product where said wool product containg a fiber other than wool;
(d) the name of the manufacturer of the wool product, or the manu-
facturer’s registered identification number and the name of a seller
or reseller of the product as provided for in the rules and regulations
promulgated under such act, or the name of one or more persons
subject to section 3 of said act with respect to such wool product. .

Pagr. 4. The aforesaid acts, practices and methods of the respondent
as alleged were and are in violation of the Wool Products Labeling
Act of 1939 and the rules and regulations promulgated thereunder,
and constitute unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.

OPINION BY COMMISSIONER MASON CONCURRED IN BY COMDMISSIONERS
FERGUSON AND AYRES

The respondent in this proceeding is engaged in the manufacture
and in the interstate sale of blankets and other products composed in
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whole or in part of wool. Said respondent was charged by the Com-
mission’s complaint with having misbranded certain of these products
by failing to affix thereto stamps, tags, labels, or other means of
identification, or substitutes therefor, showing the true percentages
by weight of wool, reused wool, and other fibers contained in such
products, as required by the Wool Products Labeling Act of 1939
and the rules and regulations promulgated thereunder. Specifically,
it was contended in support of the complaint that certain of the re-
spondent’s blankets which bore labels indicating their fiber contents
to be 25 percent wool, 25 percent cotton, and 50 percent rayon, actually
contained less than 25 percent wool and more than 25 percent cotton
and 50 percent rayon. This was based on certain tests conducted by
the Bureau of Standards which showed that swatches of blankets
labeled 25 percent wool, 25 percent cotton, and 50 percent rayon, ac-
tually had wool contents varying from approximately 20 to about 23
percent in one case, a wool content of only 12 percent, in which latter
case, however, it was shown that the variance was due to an isolated
error on the part of an employee of the respondent in using a box of

filling, during the process of manufacture, which was made and in- |
tended for another type of blanket. The record in the case consists™

of the complaint, the respondent’s answer, testimony and other evi-
dence introduced before a trial examiner of the Commission, the trial
examiner’s recommended decision, written briefs and oral arguments
of counsel. In view of the nature of the problem involved, the Com-
mission felt that its order dismissing the complaint should be accom-
panied by this separate opinion, explaining somewhat in detail the
reasons for its action. _

The record shows that the respondent is the largest manufacturer
of blankets in the United States, and possibly the largest in the world,
its total dollar volume of business being between 15 and 20 million
dollars per year. It employs approximately 2,000 persons in its
mills at Swannanoa, N. C., and produces each year more than 1,600,000
blankets which are made partly of wool.

As a result of numerous tests and checks made by and for the re-
spondent over a period of many years, the respondent has found that
in order to produce mixed fiber blankets composed of 25 percent wool,
25 percent cotton, and 50 percent rayon, it is necessary for the blend
or mix from which such blankets are made to be composed of 88 per-
cent wool and 62 percent rayon, and it is the respondent’s practice, in
preparing its mix for such blankets, to place therein wool and rayon
fibers in these percentages. - The actual mechanical process of manu-
facturing is fully set forth in the record. After the blend or mix
goes through the mixing machines it then goes to the carding rooms,
where the materials are further blended by mechanical processes, and
thence to the spinning room. It is in the spinning room that the

854002—52——71
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cotton is added to the mix in the form of warp and core yarns. Later,
the material goes to the burling room for the correction of imperfec-
tions, and thence to the finishing room, where, by a napping process,
a layer of wool and rayon is raised giving the blanket smoothness.
In the ordinary course of its business the respondent manufactures
approximately 2,000 blankets from about 4,000 pounds of raw ma-
terials in each single batch or lot.

Through the use in the mix of the percentage of wool fibers above
mentioned, the entire batch or lot of blankets produced will average
25 percent wool. The record shows, however, that, regardless of
the care exercised or the precautions taken, individual blankets, or
separate parts of individual blankets, in a lot made from such a
mix may, in their wool content, vary somewhat, and that some of
such blankets or parts thereof may contain slightly more than 25
. percent wool and others may contain slightly less. This is due in
““part to mechanical difficulties encountered in the carding, spinning,

weaving, and napping processes, making it impossible to distribute
the wool fibers in the mix throughout the entire batch of material
so evenly and uniformly that each and every blanket produced, and
every part of every blanket, will have exactly the same percentage
of wool as every other blanket, and in part to such variable factors as
the possibility of errors made by employees and climatic conditions
existing during the process of manufacture, which very materially
affect the distribution of the fibers. Insofar as the latter named con-
ditions are concerned, the evidence is that a manufacturer’s control
over them, or the effects of variations thereof, is strictly limited.
The record establishes that in the manufacture of its blankets the
respondent uses substantially the same processes as those used by
its competitors. It shows, further, that it is and for many years has
" been the respondent’s policy to do everything possible and to take
every precaution to see that its blankets contain the percentages of
wool and other fibers claimed for them, and it appears that, insofar
as this result can be obtained, the respondent has been successful in
these efforts. It is true that, due to unavoidable variations in the me-
chanical manufacturing process, and despite the exercise of due
care, swatches of some of the respondent’s blankets have been found
to contain slightly less than the percentages of wool fibers called
for by the labels affixed to such blankets, but these variations appar-
ently represent rare and isolated mistakes against which the re-
spondent cannot reasonably be expected to guarantee, and, in the
opinion of the Commission, they constitute the type of thing recog-
nized as inevitable by the proviso of section 4 (a) (2) (A) of the Wool
Products Labeling Act of 1939, as follows:

Provided, That deviation of the ﬁber cbntents of the wool product from per-
centages stated on the stamp, tag, label, or other means of identification, shal}
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not be misbranding under this section if the person charged with misbranding
proves such deviation resulted from unavoidable variations in manufacture and
despite the exercise of due care to make accurate the statements of such stamp,
tag, label, or other means of identification,

~ For the reasons stated, it is the Commission’s conclusion that the
public interest does not require the issuance of an order to cease and
desist in this matter, but that, in the circumstances, the complaint
should be dismissed.

ORDER DISMISSING COMPLAINT

This matter coming on to be heard by the Commission upon the
complaint of the Commission, the respondent’s answer thereto, testi-
mony and other evidence introduced before a trial examiner of the
Commission theretofore duly designated by it, the trial examiner’s
recommended decision, written briefs, and oral arguments of counsel;
and

For the reasons set forth in a separate opinion issued simultaneously
herewith, the Commission being of the opinion that the respondent
has not violated the provisions of the Wool Products Labeling Act
of 1939 or the rules and regulations promulgated thereunder, as
charged in the complaint:

It is ordered, That the complaint in this proceeding be, and it hereby
is, dismissed.

Commissioner Carson not participating.

Before Mr. W. W. Sheppard, trial examiner.

Mr. DeWitt T. Puckett for the Commission.

Mr. James F. Armstrong, of Providence, R. 1., for respondent.

Artra Cosmerics, Inc. Complaint, March 17, 1943, Original
findings and order, May 26, 1948. 44 F. T. C. 883. (Docket 4930.)
Opinion, and order vacating and setting aside, etc., November 8, 1949.

Charge: Advertising falsely or misleadingly as to qualities, proper-
ties, or results and safety of products; in connection with the sale of
two preparations, namely, “Irma” and “Sutra,” respectively recom-
mended for use as a depilatory, and as a protection against sunburn.,

OPINION BY COMMISSIONER FERGUSON, CONCURRED IN BY COMMISSIONERS
MABON, AYRES AND CARSON

This matter is again before the Commission upon the petition of
respondent, Artra Cosmetics, Inc., filed July 7, 1948, that the order
to cease and desist issued herein on May 26, 1948, be vacated and that
the findings as to the facts and conclusions issued on the same date
be modified in certain respects, and the answer thereto, filed July 19,
1948. Upon previous consideration of said motion and answer, the
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Commission, on June 29, 1949, issued and served upon counsel for
respondent and counsel supporting the complaint an order grant-
ing them 30 days within which to show cause, if any they had, why
said findings and the order to cease and desist should not be modi-
fied in the particulars therein proposed. Counsel for respondent,
on July 29, 1949, filed answer to said order, stating his reasons why
no order to cease and desist should be issued, while no answer was filed
by counsel supporting the complaint.

Respondent, in its motion to vacate and in its answer to the order
to show cause, contends that certain portions of the findings as to the
facts are not supported by the greater weight of the evidence of record
and that consequently no order should issue.

The order to cease and desist, in effect, prohibits respondent from
disseminating or causing to be disseminated in commerce any adver-
tisement- which represents, directly or by implication, that its product
“Irma,” a depilatory, or any other product composed of substan-
tially similar ingredients or possessing substantially similar proper-
ties, is safe for use or that the use of said product will not irritate
a normal skin. Said order is based in part upon paragraph 6 of the
findings of fact, wherein it was found that certain injuries resulted
from the use of said product even though directions for its use were fol-
lowed and the skin of the user was normal. Such a finding is based
almost wholly upon the testimony of witnesses who used said product
and who are not qualified, either by training or experience, to properly
determine the cause of their stated injuries. Respondent supplies -
users of the product “Irma” with specific directions as to how it should
be applied and warns them to use it only on a small test area whenever
the skin appears to be sensitive and to refrain from its use if the skin
is inflamed or sore. There is substantial expert medical testimony
in the record to the effect that said product is reasonably and com-
paratively safe when used under said directions and that its use as
aforesaid will have no adverse effect upon a normal skin.

Upon reconsideration of the entire record in this matter and for
the reasons herein stated, the Commission is of the opinion that the
evidence of record fails to give substantial support to that portion
of the findings of fact upon which the cease and desist order is predi-
cated and that respondent’s motion to vacate said order should be
granted and the order to cease and desist vacated and set aside.

The order which accompanies this opinion therefore grants said
motion and vacates and sets aside the order to cease and desist herein-
before issued.

ORDER VACATING AND SETTING ASIDE ORDER TO CEASE AND DESIST

This matter came on to be heard in regular course upon the petition
of respondent, filed July 7, 1948, that the order to cease and desist
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issued herein on May 26, 1948, be vacated and that the findings as to
the facts and conclusion issued on the same date be modified in certain
respects, and the answer thereto, filed July 19, 1948.

The Commission having duly considered the matter and being now
fully advised in the premises:

1t is ordered, For the reasons stated in the accompanying opinion by
Commissioner Ferguson, concurred in by Commissioners Mason,
Ayres and Carson, that respondent’s motion to vacate the order to
cease and desist issued May 26, 1948, be, and the same is, hereby
granted and that said order to cease and desist be, and the same is,
hereby vacated and set aside.

Before Mr. John L. Horner and Mr. Randolph Preston, trial
examiners.

Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission.

Klein, Alexander & Cooper, of New York City, for respondent.

Morris Paint & Varntsa Co. (A NEBrasga CORPORATION ), ALFRED
SopHIR, AUDREY SOPHIR, AND Lo SopHIR, Complaint, December 19,
1947. Opinion and order, November 8, 1949. (Docket 5523.)

Charge: Advertising falsely or misleadingly and misbranding or
mislabeling as to dealer being manufacturer, history, unique nature,
comparative merits, and qualities, properties or results of product;
in connection with the sale of paints, varnishes, enamels, and like
products. ‘

CompLaINT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission, having reason to believe that Morris Paint
& Varnish Co., a'Nebraska corporation, and Alfred Sophir, Audrey
Sophir, and Leo Sophir, individually, and as officers of the above-
named corporation, hereinafter referred to collectively as respondents,
have violated the provisions of said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the pub-
lic interest, hereby issues its complaint, stating its charges in that re-
spect as follows:

Paracrara 1. Respondent Morris Paint & Varnish Co. is a corpo-
ration organized and existing under the laws of the State of Nebraska,
having been incorporated in that State on or about December 29, 1945.
Said corporate respondent, together with the individual respondents
hereinafter named as its chief officers, have their principal offices and
places of doing business at 1510 Capitol Avenue in the city of Omaha,
Nebr.

Par. 2. Respondent Leo Sophir is an individual residing at 7137
Princton Street in University City, a suburb of St. Louis, Mo. Re-
spondents Alfred Sophir and Audrey Sophir are individuals residing
at 687 J. E. George Boulevard in the city of Omaha, Nebr. Said indi-
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vidual respondents are the chief officers of said corporate respondent,
-#nd in their official capacities they have formulated, controlled, and di-
rected the policies, acts, and practices of said corporate respondent
from the time of its formation. :

Par. 3. Prior to the formation of said corporate respondent, respond-
ents Alfred Sophir and Audrey Sophir were copartners trading as

-Morris Paint & Varnish Co. of Omaha, and likewise had their princi-

- pal place of business at 1510 Capitol Avenue in the city of Omabha,
Nebr. When said corporation was formed, said individual respond-
ents transferred to it the assets and business of the partnership, and
said corporation has continued said business.

Pag. 4. Respondents have been engaged in the sale and distribution
of paints, varnishes, enamels, and like products to the purchasers and
users thereof located in the various States of the United States other
than the State of Nebraska, and in the District of Columbia.

Respondents have caused such products, when so sold, to be trans-
ported from their principal place of business in Omaha, Nebr., to
the purchasers and users thereof located in the various States of the
United States other than the State of Nebraska, and in the District of
Columbia. There has been a course of trade and commerce by said
respondents in such products between and among the States of the
United States, and in the District of Columbia.

Par. 5. In the course and conduct of their business, and for the
purpose of inducing the purchase of their paints, varnishes, enamels,
and similar products, respondents have placed upon the labels affixed
to the containers in which the particular product is sold and in adver-
tising material circulated throughout the various States of the United
States, statements of which the following are typical:

" Morris gives you a genuine morlux product created with the aid of professional
painters to make paint work easier, to make paints wear better.

In their development over a period of many years, these products have had
the fortunate cooperation of master painters who have “proved up” each Paint
item by “use” in practical experimental tests after exhaustive laboratory work.
The process of attempted improvement is always continued. We constantly
strive to meet and exceed all practical painter requirements in the development
of these modern finishes—.

ACCEPT NO SUBSTITUTES. There is only one genuine MORLUX PROD-
UCT—.

This ean contains a genuine “MORLUX PRODUCT” manufactured under the
most scientific coatrol for the finest finish for which it is intended.

Through the use of said statements and others similar thereto not
specifically set forth herein, respondents represent and imply that the
particular product so advertised and sold in containers bearing such
labels is a product that was created by respondents, and that they

.manufacture it according to a process developed exclusively by them.

Par, 6. In truth and ip fact, in many instances, the product so
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advertised and sold in containers bearing such labels is not a product
that was created by respondents or any of them; nor is it manufac-
tured according to any process developed exclusively by respondents
or any of them. ' ‘

In some instances, said product was purchased by respondents from
the manufacturer or seller thereof for resale to respondents’ customers,
and the same product is sold by the manufacturer or seller thereof
to other purchasers and the general public under another trade or
brand name.

Par. 7. In the course and conduct of their business and for the
purpose of inducing the purchase of their paint designated by the
trade name “Seal-Kote,” respondents have circulated among pros-
pective customers throughout the various States of the United States,
such statements as the following :

A PAINT MADE FOR SCHOOLS THAT CUTS COSTS IN HALF;

A PAINT MADE FOR SCHOOLS THAT DOES A BETTER JOB.

Also available in the new Charleston White.

5. One coat covers wall paper—.

Even the darkest colors.

"Through the use of said statements and others similar thereto not
specifically set forth herein, respondents represent and imply that:

1. The paint sold by respondents under the trade name “Seal-Kote”
has been made especially for painting school buildings.

" 2. The use of said paint for this purpose in lieu of other paint, can
be expected to reduce the cost of painting any school building, or a
part thereof by at least one-half.

3. The application of one coat of respondents’ white paint desig-
nated by the trade name “Seal-Kote” will be sufficient to cover ade-
quately the darkest colors.

Paxr. 8. In truth and in fact, the foregoing representations and
implications made by respondents are false, deceptive, and misleading
in the following respects:

1. Respondents’ paint designated by the trade name “Seal-Kote”
has not been made, and is not made, especially for the painting of
school buildings.

2. Its use for that purpose in lieu of the paints of competitors of
the same type and comparable quality will not reduce the cost of
painting any school building, or any part thereof, by one-half or by
any substantial amount.

8. The application of one coat of respondents’ white paint desig-
nated by the trade name “Seal-Kote” will not cover adequately the
darkest colors of wall paper.

Par. 9. The acts and practices of respondents in using the fore-
going false, deceptive, and misleading statements and representations
have had and now have the capacity and tendency to, and do, mislead
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and deceive a substantial portion of the purchasing public by creating
the erroneous and mistaken belief that said statements and representa-
tions were and are true. As a result of such erroneous and mistaken
belief so induced, a substantial number of the purchasing public have
purchased substantial quantities of respondents’ said products.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public, and con-
stitute unfair and deceptive acts and practices in commerce within the
meaning and intent of the Federal Trade Commission Act.

OrinioN anp OrpEr Crosing Case Witaour PREIUDICE
OPINION OF THE COMMISSION

This matter came on to be heard in regular course upon motion, filed
March 11, 1949, by counsel supporting the complaint, to close this
case without prejudice, to which no answer has been filed by re-
spondents. _

The complaint herein, issued December 19, 1947, charges the re-
spondents named in the caption hereof with unfair and deceptive
acts and practices in commerce in the offering for sale, sale, and
‘distribution of paints, varnishes, enamels, and like products through
the use of advertising alleged to be false, misleading, and deceptive,
by which advertising said respondents represent that one of said
products sold under the trade name “Morlux” is a product created
by them and manufactured according to a process developed by them,
that a paint product sold under the trade name “Seal-Kote” has been
made especially for painting school buildings, that the use of said
paint can be expected to reduce the cost of painting any school build-
ing or part thereof by at least one-half, and that one coat of white
“Seal-Kote” will be sufficient to cover adequately the darkest colors.
" From the motion to close this proceeding and from the evidence of
record, it appears that on or about December 15, 1945, the individual
respondents, Alfred Sophir, Audrey Sophir, and Leo Sophir, or-
ganized the respondent corporation, which said corporation succeeded
to, and has since carried on, the business previously operated and
carried on by the individual respondents Alfred Sophir and Audrey
Sophir under the trade name “Morris Paint & Varnish Co.,” and that
said individual respondents, while carrying on said business, did in
fact originate and develop the product “Morlux” and that said prod-
uct was made by a process developed by them in cooperation with
the manufacturer thereof. It further appears from said motion and
evidence that while the representations alleged in the complaint with
respect to the product “Seal-Kote” were used by the individual
respondents Alfred Sophir and Audrey Sophir prior to the organiza-
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tion of the corporate respondent, said representations have not since
been made by either the individual or corporate respondents.

The Commission is therefore of the opinion that under the fore-.
going circumstances the public interest does not require further cor-
rective action in this matter at this time and that the motion to close
this proceeding without prejudice should be granted.

ORDER

- It is ordered, That this case be, and it is hereby, closed without
prejudice to the right of the Commission to reopen it or to take such
further action at any time in the future as may be warranted by the
then existing circumstances.

Before Mr. Randolph Preston, trial examiner.

Mr.Jesse D. Kash for the Commission. |

Mr. Gideon H. Schiller, of St. Louis, Mo., for respondents.

Morrts Paint & Varnisg Co. (a Missourt CORPORATION) Lo
Sopuir aND Jack Jay Sopmir. Complaint, December 19, 1947.
Opinion and order, November 8,1949.  (Docket 5524.)

Charge: Advertising falsely or misleadingly and nnsbrandmg or
mislabeling as to dealer being manufacturer, history, unique nature,
comparative merits, and qualities, properties or results of product;
in connection with the sale of paints, varnishes, enamels, and like
products.

CompraINT: Pursuant to the provisions of the Federal Trade Com-
mission-Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission, having reason to believe that Morris Paint
& Varnish Co., a Missouri corporation, and Leo Sophir and Jack Jay
Sophir, individually, and as officers of the above-named corporation,
hereinafter referred to collectively as respondents, have violated the
provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:

Paracrara 1. Respondent Morris Paint & Varnish Co. is a cor-
poration organized and existing under the laws of the State of Missouri,
having been incorporated in that State on or about December 15, 1945.
Said corporate respondent, together with the individual respondents
hereinafter named as its chief officers, have their principal offices and
places of business at 1823 Washington Avenue in the city of St. Louis,
Mo.

Par. 2. Respondent Leo Sophir is an individual residing at 7137
Princeton Street in University City, a suburb of St. Louis, Mo. Re-
spondent Jack Jay Sophir is an individual residing at 7045 Cornell
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Street, likewise in said University City. Said individual respondents
are the chief officers of said corporate respondent, and in their official
capacities they have formulated, controlled, and directed the policies,
acts, and practices of said corporate respondent from the tlme of its
formation.

Par. 3. Prior to the formation of said corporate respondent, respond-
ents Leo Sophir and Jack Jay Sophir, together with Morris Sophir,
Mary Sophir, Dorothy Sophir, and Nathan I. Krutchik, were copart-

“ners trading as Morris Paint & Varnish Co., and likewise had their
principal place of business at 1823 Washington Avenue in the city
of St. Louis, Mo. When said corporation was formed, said individual
partners transferred to it the assets and business of the partnership, and
said corporation has continued said business.

Par. 4. Respondents have been engaged in the sale and distribution
of paints, varnishes, enamels, and like products to the purchasers and
users thereof located in the various States of the United States other
than the State of Missouri, and in the District of Columbia.

Respondents have caused such products, when so sold, to be trans-
ported from their principal place of business in St. Louis, Mo., to
the purchasers and users thereof located in the various States of the
United States other than the State of Missouri, and in the District
of Columbia. There has been a course of trade and commerce by said
respondents in such products between and among the States of the
United States, and in the District of Columbia.

Par. 5. In the course and conduct of their business and for the
purpose of inducing the purchase of their paints, varnishes, enamels,
and similar products, respondents have placed upon the labels affixed
to the containers in which the particular product is sold and in adver-
tising material circulated throughout the various States of the United
State, statements of which the following are typical :

Morris gives you a genuine morlux product created with the aid of professional
painters to make paints work easier, to make paints wear better.

In their development over a period of many years, these products have had
the fortunate cooperation of master painters who have “proved up” each _Paint
item by “use” in practical experimental tests after exhaustive laboratory work.
The process of attempted improvement is always continued. We constantly
strive to meet and exceed all practical painters requirements in the develop-

ment of these modern finishes—.
ACCEPT NO SUBSTITUTES. There is only one genuine MORLUX

PRODUCT—. .
This can contains a genuine “MORLUX PRODUCT” manufactured under the
most scientific control for the finest finish for which it is intended.

Through the use of said statements and others similar thereto not
specifically set forth herein, respondents represent and imply that the
partlcular product so advertised and sold in containers bearing such
labels is a product that was created by respondents, and that they
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‘manufacture it according to a process developed exclusively by them.

Par. 6. In truth and in fact, in many instances, the product so
advertised and sold in containers bearing such labels is not a product
that was created by respondents or any of them ; nor is it manufactured
according to any process developed exclusively by respondents or any
of them. )

In some instances, said product was purchased by respondents from
the manufacturer or seller thereof for resale to respondents’ customers,
and the same product is sold by the manufacturer or seller thereof to
other purchasers and the general public under another trade or brand
name. .

Par.7. In the course and conduct of their business and for the pur-
pose of inducing the purchase of their paint designated by the trade
name “Seal-Kote,” respondents have circulated among prospective
customers throughout the various States of the United States, such
statements as the following :

A PAINT MADE FOR SCHOOLS THAT CUTS COST IN HALF;

A PAINT MADE FOR SCHOOLS THAT DOES A BETTER JOB.

Also available in the new Charleston White,

5. One coat covers wall paper—,
Even the darkest colors.

Through the use of said statements and others similar thereto not,
specifically set forth herein, respondents represent and imply that:

1. The paint sold by respondents under the trade name “Seal-
Kote” has been made especially for painting school buildings.

2. The use of said paint for this purpose in lieu of other paint, can
be expected to reduce the cost of painting any school building, or
a part thereof by at least one-half.

3. The application of one coat of respondents’ white paint desig-
nated by the trade name “Seal-Kote” will be sufficient to cover ade-
quately the darkest colors.

Par. 8. In truth and in fact, the foregoing representations and im-
plications made by respondents are false, deceptive, and misleading in
the following respects: »

1. Respondents’ paint designated by the trade name “Seal-Kote”
hasnot been made, and is not made, especially for the painting of school
buildings. ‘

2. Its use for that purpose in lieu of the paints of competitors of
the same type and comparable quality will not reduce the cost of paint-
ing any school building, or any part thereof, by one-half or by any
substantial amount.

3. The application of one coat of respondents’ white paint desig-
nated by the trade name “Seal-Kote” will not cover adequately the
darkest colors of wall paper. '
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Par. 9. The acts and practices of respondents in using the fore-
going, false, deceptive, and misleading statements and representations
have had and now have the capacity and tendency to, and do, mislead
‘and deceive a substantial portion of the purchasing public by creating
the erroneous and mistaken belief that said statements and representa-
tions were and are true. As a result of such erroneous and mistaken
belief so induced, a substantial number of the purchasing public have
purchased substantial quantities of respondents’ said products.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public, and consti-
tute unfair and deceptive acts and practices in commerce within the
meaning and intent of the Federal Trade Commission Act.

OrinioN AND OrpeEr Crosing Case WitHOUT PREJUDICE
OPINION OF THE COMMISSION

This matter came on to be heard in regular course upon motion, filed
March 11, 1949, by counsel supporting the complaint, to close this case
without prejudice, to which no answer has been filed by respondents.

The complaint herein, issued December 19, 1947, charges the respond-
ents named in the caption hereof with unfair and deceptive acts and
practices in commerce in the offering for sale, sale, and distribution
of paints, varnishes, enamels, and like products through the use of ad-
vertising alleged to be false, misleading, and deceptive, by which ad-
vertising said respondents represent that one of said products sold
under the trade name “Morlux” is a product created by them and
manufactured according to a process developed by them, that a paint
product sold under the trade name “Seal-Kote” has been made espe-
cially for painting school buildings, that the use of said paint can be
expected to reduce the cost of painting any school building or part
thereof by at least one-half, and that one coat of white “Seal-Kote”
will be sufficient to cover adequately the darkest colors.

From the motion to close this proceeding and from the evidence of
record, it appears that on or about December 15, 1945, the individual
respondents, Leo Sophir and Jack Jay Sophir, organized the respond-
ent corporation, which said corporation succeeded to, and has since
carried on, the business previously operated and carried on by the
aforesaid individual respondents and other individuals under the
trade name “Morris Paint & Varnish Co.,” and that said individuals,
while carrying on said business, did in fact orginate and develop the
product “Morlux” and that said product was made by a process de-
veloped by them in cooperation with the manufacturer thereof. It
further appears from said motion and evidence that while the repre-
sentations alleged in the complaint with respect to the product “Seal-
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Kote” were used by the individual respondents prior to the organiza-
tion of the corporate respondent, said representations have not since
been made, either by the individual or corporate respondents.

The Commission is therefore of the opinion that under the foregoing
circumstances the public interest does not require further corrective
action in this matter at this time and that the motion to close this pro-
ceeding without prejudice should be granted.

ORDER

It is ordered, That this case be, and it is hereby, closed without
prejudice to the right of the Commission to reopen it or to take such
further action at any time in the future as may be warranted by the
then existing circumstances.

Before Mr. Randolph Preston, trial examiner.

Mr, Jesse D. Kash for the Commission. -

Mr. Gideon H. Schiller, of St. Louis, Mo., for respondents.

Vax Camp Sea Foop Co., Inc. Complaint, September 28, 1942.
Order, November 15, 1949. (Docket 4841.)

Charge : Discriminating in price between different purchasers of its
products of like grade and quality by selling such products to some of
its customers at lower prices than it sells products of like grade and
quality to other of its customers, effect of which practice has been, or
may be, to substantially lessen competition and tend to create a mo-
nopoly in said line of commerce and to injure, destroy, and prevent
competition between respondent and its competitors and among the
customers of respondent; and discriminating in favor of certain of
its customers against other of its customers by contracting to furnish
and by furnishing to the former certain services or facilities in vio-
lation of subsections 2 (a) and 2 (e) of section 2 of the Clayton Act,
as amended by the Robinson-Patman Act; in connection with the
packing and sale of certain types of canned fish including respond-
ent’s “Chicken of the Sea Select Blue Label Tuna.”

Comprarnt: The Federal Trade Commission, having reason to
believe that the party respondent named in the caption hereof, and
hereinafter more particularly designated and described, since June
19, 1936, has violated and is now violating the provisions of section
2 of the Clayton Act (U. S. C. title 15, sec. 13), as amended by the
Robinson-Patman Act, approved June 19, 1986, hereby issues its com-
plaint, stating its charges with respect thereto as follows: '

Paracrapu 1. Respondent Van Camp Sea Food Co., Inc., is a cor-
poration, organized under and existing by virtue of the laws of the
‘State of California with its principal office and place of business lo-
cated on Terminal Island, Calif. :
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Par. 2. Respondent is now and has been since June 19, 1936, en-
gaged in the business of packing, offering for sale, selling, and dis-
tributing certain types of canned fish including tuna which consti-
tutes the major part of respondent’s business.

In the course and conduct of its said business, respondent sells and
distributes the aforesaid products, in commerce, to purchasers there-
of located in the various States of the United States, and causes said
products, when sold, to be shipped and transported, by rail and boat,
from its places of business in the State of California to the pur-
chasers thereof who are located in the various States of the United
States other than the State of origin of shipments. There is, and has
been, at all times mentioned herein, a constant current of trade and
commerce in said products, between respondent, located in the State
of California, and its customers located in the various other States
of the United States. Said products are sold and distributed princi-
pally to wholesale grocery dealers, super markets and chain stores for
use and resale within and throughout the United States.

Par. 8. In the course and conduct of its business, as aforesaid, re-
spondent has been, and is now, engaged in substantial competition, in
commerce, with other packers, sellers, and distributors of tuna fish,
who for many years prior hereto, have been and are now engaged in
packing, selling, and distributing such products, in commerce, across
State lines, to purchasers thereof located in the various States of the
United States. Many of respondent’s customers are competitively
engaged with each other and with the customers of respondent’s com-
petitors in the purchase and resale of such products within the sev-
eral trade areas, in which respondent’s said customers respectively
offer for sale and sell such products purchased from the respondent.

Par. 4. There are approximately 11 individuals, firms, or corpo-

rations, including the respondent, all located in the State of California,
who pack, distribute, and sell practically all the domestic canned tuna
and canned-tuna products in the United States. The total annual
sales value of canned tuna and tuna products in the United States
amount to several millions of dollars. The business, of the respondent,
in packing, distributing, and selling such products, constitutes ap-
proximately 50 percent of the total of such business in the United
States.
. Par. 5. The respondent packs, distributes, and sells different grades
of tuna under designated brands and labels. Respondent’s “Chicken
of the Sea Select Blue Label Tuna” is the product chiefly involved in
these proceedings. A

Par. 6. The Kroger Grocery & Baking Co. and its subsidiaries op-
erate in excess of 4,000 retail grocery stores in approximately 1,514
cities located in approximately 18 States of the United States. The
Kroger Grocery & Baking Co. is one of the largest retail distributors
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of tuna and tuna products in the United States and it purchases from
the respondent approximately 90 percent of such products, which it
distributes.

Par.7. In the course and conduct of its business, as hereinabove
described, since June 19, 1936, respondent has been and is now dis-
criminating in price between different purchasers of its products of
like grade and quality by selling such products to some of its cus-
tomers at lower prices than it sells products of like grade and quality
to other of its customers, many of whom are competitively engaged,
one with the other, in the resale of such products within the United
States.

Specifically, among such discriminations, the respondent has sold
its Chicken of the Sea Select Blue Label Tuna to The Kroger Grocery
& Baking Co. and its subsidiaries at a price, per case, substantially
lower than the price, per case, which respondent has granted and al-
lowed to other purchasers of such products, of like grade and quality,
some of which other purchasers are engaged competitively with The
Kroger Grocery & Baking Co. and its subsidiaries in the resale of
such products. v

INustrations of the aforesaid discriminations in price are as follows:

(@) On January 23, 1937, respondent contracted to sell to The
Kroger Grocery & Baking Co., 70,105 cases of tuna, as ordered to
December 1, 1937, at a delivered price of $5.50 per case (the case re-
ferred to herein consists of 48 one-half pound tins). On February 4,
1937, respondent increased, to the general trade, the case price of such
product to $5.50 f. o. b. Terminal Island, Calif., which would make
a delivered price of $5.75 per case in the territory where the Kroger
company and many of its competitors do business. (For convenience
respondent considers 25 cents as the approximate cost of shipping,
1. e, when sales are made on a delivered-price basis, the price is 25
cents per case higher than the price f. o. b. plant.) When the Kroger
company had purchased only 24,000 cases under said contract and when
said contract had 7 months yet to run, the respondent entered into a
new contract with the Kroger company on May 6, 1987, to remain
in effect until May 1, 1938. The later contract provided for the pur-
chase, by the Kroger company, of 69,396 cases of tuna at a delivered
price (ex-warehouse) of $5.50 per case. During the months of March,
April, May, June, and July, 1937, the respondent contracted to sell
and sold tuna, of a like grade and quality as above, to other purchasers,
including competitors. of the Kroger company, at prices of $5.50 per
case, f. 0. b. Terminal Island (i. e., $5.75 delivered), $5.75 £. o. b. Ter-
minal Island (i. e., §6 delivered), and $6 f. o. b. Terminals Island
(1. e., $6.25 delivered). _

(&) The afore-mentioned contract, entered into on May 6, 1937,
expired by its expressed terms on May 1, 1938. At said expiration
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date there were several thousand cases of tuna, of the amount set forth
in said contract, which had not been purchased by the Kroger com-
pany. For a period of over 4 months, to wit, from May 1938 to Sep-
tember 1938, the respondent continued to allow the Kroger company
to purchase tuna at a delivered price of $5.50 per case, the price set
forth in said expired contract. During the said period of over 4
months the respondent sold tuna of like grade and quality to com-
petitors of the Kroger company at prices frotm 50 to 75 cents per case
higher than the price granted to the Kroger company.

(¢) On several occasions during the year 1938 the Kroger company
sold Chicken of the Sea Select Blue Label Tuna through its retail
stores to the consuming public at a price of two 14-pound cans for 25
cents, or, computed on a case basis, at $6 per case. At the same time
the price, per case, for tuna, of like grade and quality, charged by
respondent to wholesalers, was either $6 or $6.25 per case. On Sep-
tember 8, 1988, the Kroger company advertised, in Cincinnati, Ohio,
Chicken of the Sea, two 14-pound cans for 25 cents. On September 1
and September 9, 1938, a competitor of the Kroger company in Cin-
cinnati, Ohio, purchased tuna, of like grade and quality from
respondent, at $6.25 per case f. 0. b. Cincinnati. The wholesale price to
the Kroger company’s competitor was 25 cents a case more than the
retail price charged by the Kroger company to the consuming public.

Par. 8. The effect of the aforesaid discrimination in price among
such customers may be, has been, and is substantially to lessen compe-
tition and tend to create a monopoly in said line of commerce and to
injure, destroy, and prevent competition between respondent and its
competitors and among the customers of respondent.

Par. 9. In the course and conduct of its business, as aforesaid, and
contrary to the provisions of subsection (e) of said section 2 of the
Clayton Act (U. S. C,, title 15, sec. 13), as amended by the Robinson-
~ Patman Act, respondent is now and since June 19, 1936, has been dis-
criminating in favor of certain of its customers against other of its
customers by contracting to furnish and by furnishing to the former
" certain services or facilities in connection with the sale, or offering for
sale, of their products so purchased by them upon terms not accorded
to all their customers on proportionally equal terms.

Illustrations of the aforesaid discrimination in services or facilities
are as follows:

() Respondent maintains consigned stocks of tuna in warehouses
strategically located in several cities throughout the United States
from which warehouses purchasers of less than carload quantities are
supplied. When consigned stocks are held in such warehouses 1 month
the price of the tuna is increased 5 cents per case; when such stocks are
so held longer than 1 month, the said price is increased 10 cents a case.
When the Kroger Grocery & Baking Co. or its subsidiaries were sup-
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plied from any such consigned stocks the invoicing and billing are
handled, not by the regular agents and representatives of the respond-
ent, but exclusively by the executive officials of the respondent, and all
such storage charges were omitted; whereas payment of such storage
charges is required from competitors of the Kroger company.

(b) When the Kroger company or its subsidiaries receive tuna
from the consigned stocks, as described above, the Kroger company is
permitted by respondent to remit once each month for such goodsj
whereas competitors of the Kroger company are required by the
respondent to pay for such goods at the time of delivery.

Par. 10. The foregoing alleged acts and practices of said respond-
ent, as set forth in paragraphs 7 and 9, respectively, constitute viola-
tions of subsections 2 (a) and 2 (e) of section 2 of the said act of’
Congress approved October 15, 1941, as amended by said act of Con-
gress approved June 19, 1936.

Complaint dismissed without prejudice by the following order:

This matter came on for final hearing before the Commission upon
complaint of the Commission, the answer of respondent, testimony
and other evidence introduced before trial examiners of the Commis--
sion theretofore duly designated by it, report of the trial examiner:
and exceptions thereto, and briefs and oral argument in support of’
and in opposition to the complaint.

The complaint, issued September 28, 1942, charges that since June:
19, 1936, respondent, in the sale in commerce of canned tuna fish has
been, and is now, discriminating in price between different purchasers
of said products of like grade and quality by selling such products to:
some of its customers at lower prices than it sells products of like:
grade and quality to other of its customers competitively engaged in
the resale of said products within the United States, in violation of’
subsection (a) of section 2 of the Clayton Act as amended. Respond-
ent is also charged with a violation of subsection (e) of section 2 of’
said act by discriminating in favor of certain of its customers against.
other of its customers by contracting to furnish, and by furnishing,
to the former, certain services or facilities in connection with the sale
or offering for sale of its said canned tuna-fish products so purchased.
by them upon terms not accorded to all of its customers on proportion-
ally equal terms.

The evidence adduced discloses that respondent packs, sells, and
ships annually from 40 to 50 percent of the tuna used in the United
States. On January 23 and May 6, 1937, respectively, respondent
entered into contracts with Kroger Grocery & Baking Co., under
which it agreed to sell tuna at a price therein stated and to deliver
said product over a period therein specified. Both during the period
of the respective contracts and after the date of their expiration,

respondent sold and delivered tuna to Kroger Grocery & Baking Co.

854002—52——T72
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at prices ranging from 25 cents to $1.25 per case of forty-eight 7-ounce
cans below the prices charged competing customers for said products of
like grade and quality. Additionally, respondent maintained certain
warehouse stocks, from which Kroger could, and did, obtain delivery
without charge, while other customers were required to pay 5 or 10
cents per case on delivery from the same warehouses. Respondent
permitted Kroger a period of time in excess of that granted other -
customers in which to receive the benefit of a cash discount of 114
percent.

It now appears that the discriminatory practices set forth above
were discontinued about March 1939, at which time respondent ter-
minated deliveries of tuna under the aforesaid contracts and that said
practices are not likely to be resumed. Under these circumstances,
the Commission is of the opinion that no useful purpose will be served
by proceeding further in this matter at this time and having duly
considered the matter and being now fully advised in the premises:

1t is ordered, That the complaint herein be, and it is, hereby dis-
missed without prejudice to the right of the Commission to take such
further action at any time in the future as may be warranted by the
then existing circumstances. ‘

Commissioner Ayres dissenting.

Before Mr. Andrew B. Duvall and Mr. Miles J. Furnas, trial
examiners. :

Mr. Daniel J. Murphy for the Commission.

Michelet & Michelet, of Washington, D. C., for respondent.

Erumer R. Hasterr and Prisciina Hasvert, trading as Tae Facrory
oF THE GOLDEN GaTE FARM, ALRALI-TRaAP MaNUFacTURING CoO., ETC.
Complaint, April 24, 1942. Order, December 14, 1949. (Docket
4752.)

Charge: Advertising falsely or misleadingly as to scientific or
relevant facts and qualities, properties, or results of product; in con-
nection with the sale of four different water softeners, which operate
on the zeolite principle, under the trade names Alkali-Trap, Lux Eau,
Junior, Senior, and Jumbo.

CompraINT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission having reason to believe that Elmer
R. Haslett and Priscilla Haslett, doing business as The Factory of
The Golden Gate Farm, Alkali-Trap Co., Alkali-Trap Manufacturing
Co., and Golden Gate Factory, hereinafter referred to as respondents,
have violated the provisions of said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
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public interest, hereby issues its complaint, stating its charges in that
respect as follows:

Paracrarr 1. The respondents, Elmer R. Haslett and Pnscﬂla
Haslett, are doing business as The Factory of The Golden Gate Farm,
Alkali-Trap Company, Alkali-Trap Manufacturing Co., and Golden
Gate Factory. Their last known business address was Box D,
Sausalito, Calif. Their present residence address is 3327 Eightieth
Street, Jackson Heights, Queens, New York, N. Y. For several years
last past, respondents have been engaged in selling and distributing
water softeners which operate on the zeolite principle. Respondents
sell four different models of water softeners, all of which operate on
the same principle, under the trade names Alkali-Trap, Lux Eau,
Junior, Lux Eau, Senior, and Jumbo. Said water softeners are
cylindrical containers packed with zeolite and are so constructed-that
they can be attached to a water faucet. Zeolite has the property of
softening water which is passed through it.

In the course and conduct of their business as aforesaid, the respond-
ents cause and for several years last past have caused their said water
softeners, when sold, to be transported from their said place of busi-
ness in Sausalito, Calif., to the purchasers thereof located in various
other States of the United States and in the District of Columbia.
Respondents maintain, and all times mentioned herein have main-
tained, a course of trade in said water softeners in commerce between
and among the various States of the United States and in the District
of Columbia.

Par. 2. In the course and conduct of their aforesaid business and for
the purpose of inducing the sale of their said water softeners, re-
spondents have made certain false, deceptive, and misleading state-
ments and representations with respect to the qualities and character-
istics of different types of water and the results that can be obtained
from the use of their said water softeners. Said statements and
representations were made in advertisements which appeared in maga-
zines, newspapers, circulars and pamphlets circulated - generally
among the purchasing public, and in various other ways. Among
and typical of the statements and representations used and circulated
by respondents as aforesaid are the following:

The only difference between Soft and Hard Water is Insoluble Alkali.
Alkali-Trap removes it instantaneously, And, Thus, (without use of chemicals)
Hard Water becomes Soft Water, direct from faucet.

Alkali-Trap actually traps and removes the insoluble alkali and hardness
instantly.

Madam, THIS is the new water CLEANER that you may have read about
in the magazine. Science has found that all domestic. water has so much un-

suspected dirt in the form of Alkali,— * * *,
~ Hard water injures or destroys everything it contacts.
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A COMMON THIEF—STEALING * * % YOUR HEALTH—IS ALKALI.

Your FAUCET is the DOOR by which it enters, and ALKALI-TRAP is the
LOCK that KEEPS IT OUT. .

At this time it is well to bring in the observation that if the alkali can destroy
even soap that fast, it is difficult to realize what it does to the delicate lining.
of the stomach, kidneys and gall bladder. When you touch a person’s interest
in their health and the health of their family, the few dollars required to correct
the water situation fades into insignificance immediately.

IMMEDIATE HEALTH RESULTS!

The principal features of most drinking waters and health waters are SOFT-
NESS and SOLUBLE ALKALINITY. Therefore, if you paid a dollar a bottle,.
we doubt if you could secure a better drinking water than that so gemerously
produced by the ALKALI-TRAP.

Various authorities suggest that the constant drinking of the insoluble alkalt.
(so-called hard water) constitutes an unwarranted and unnecessary strain oi_:s»
the kidneys and digestive organs. Some even suggest it as a contributing
factor in the formation of calcareous deposits such as gallstones and kidney
stones. .

Aid’s skin’s health—prevents clogg ed pores in bathing.

Unsurpassed for healthful drinking water, cooking and coffee.

These coffee tests were conducted under Professor Samuel Prescott—requiring
over a year. The first finding was that soft water brings out the true flavor,
requiring less coffee—that hard water neutralizes the coffee acid and it loses:
its “tang.”

* * * cuts soap bill 1n half * =* *

Hard water causes 50 to 90% soap waste.

Doubles life of lingerie and silk hose.

Actual tests show 85% longer wear on linens and cottons,

Par. 8. Through the use of the aforesaid statements and repre-
sentations, and others of similar import, the respondents have repre-
sented, among other things, that hardness of water is caused by the
presence therein of “insoluble alkali” and that their said water soft-
eners will trap or remove such substances from the water which passes
through them, thereby converting hard water into soft water; that
hard water is injurious to the consumer’s health, more particularly the
stomach, kidneys and gall bladder, and that its use is a factor in the
formation of gall and kidney stones; that the consumption of soft
water produces immediate beneficial healthful results; that hard water
clogs the pores of the skin and is otherwise injurious to the skin and.
hair; that a minimum saving of 50 percent in the amount of soap
ordinarily used can be effected through the use of respondents’ water
softeners irrespective of the locality or type of water used; that silk
clothing will last twice as long and cotton and linen materials will last
35 percent longer if washed in water which passes through said water
softeners; and that the use of soft water in making coffee will lessen
the amount of the ground coffee bean otherwise necessary to produce
a given amount and desired strength of the beverage

PAR 4. In truth and in fact, hardness of water is not caused by “in-
soluble alkali” and respondents’ said water softeners will not trap or
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remove alkaline substances contained in water nor will they affect the
alkaline character of water passed through them to any appreciable
extent. Hard water exerts no extraordinary physical strain on the
system. Hard water does not constitute a strain on, nor will it injure,
the kidneys or digestive organs and it is not a factor in the formation
of gall or kidney stones. The consumption of water which hasbeen
treated with zeolite does not produce any unusual or immediate effect
upon the body nor will it result in an unusual or extraordinary health
improvement. Hard water will not, ordinarily, irritate or otherwise
injuriously affect the skin nor will it clog the pores of the skin. The
use of soft water in'making coffee will not lessen the amount of the
ground coffee bean necessary to produce a given amount and strength
of the beverage. Respondents’ water softeners will not effect a 50 per-
cent saving in the amount of soap used irrespective of the locality or
type of water used nor will its use prolong the life of silk clothlng
50 percent and cotton and linen material 85 percent.

Par. 5. The use by the respondents of the aforesaid false, mislead-
ing, and deceptive statements and representations has had and how has
the tendency and capacity to and does mislead and deceive a sub-
stantial portion of the purchasing public with respect to the qualities
and characteristics of hard water and soft water and the results that
can be achieved through the use of their said water softeners and to
induce the purchase of a substantial quantity of said water softeners
as a result of the erroneous and mistaken belief so engendered.

Par. 6. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order :

"This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the respondents’ answer
thereto, testimony and other evidence introduced before a trial exam-
iner of the Commission theretofore duly designated by it, the trial
examiner’s recommended decision, written briefs and oral argument
of counsel ; and

It appearing to the Commission that the complaint charges the
respondents with the use of certain false and misleading statements
and representations in advertising in connection with the sale and
distribution of water softening devices manufactured by them; and
- It further appearing from the record that the respondents are not
now and since March 1939 have not been engaged in the manufacture
or in the sale or advertisement of water softening devices; and

The Commission having no reason to believe that the acts and prac-
tices shown to have been in violation of the Federal Trade Commls-
:sion Act will ever be resumed : : N
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- -It-is ‘ordered, That the complaint herein be, and it hereby is dis-
missed, without prejudice, however, to the right. of the Commission
to institute a new proceeding or to take such further or other action
against the respondents at any time in the future as may be warranted
by the then existing circumstances.

Before Mr. John P. Bramhall, Mr. L. C. Russell Mr. Miles J.
Furnas and Mr. Arthur F. Thomas, trial examiners,

Mr. DeWitt T'. Puckett for the Commission.

SoLomon G. Spring, MiroN Sprine and Ruporru Serine, tradmg
as Sering WroLssare Crear Co.  Complaint, May 18, 1948, Order,
December 14, 1949, (Docket 5541.)

Charge: Selling and using lottery devices and schemes in mer-
chandising.

Comprarnt: Pursuant to the prov1510ns of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having reason to believe that Solomon
G. Spring, Miron Spring, and Rudolph Spring, individuals trading
and doing business as Spring Wholesale .Cigar Co., hereinafter re-
ferred to as respondents, have violated the provisions of said act, and
it appearing to the Commission that a proceeding by it in regard
thereto would be in the public interest. hereby issues its complaint
stating its charges in that respect as follows:

Count 1

" ParacrarH 1. Respondents, Solomon G. Spring, Miron Spring, and
Rudolph Spring are individuals and copartners trading as Spring
Wholesale Cigar Co., with their office and principal place of business
located at 2024 Fifth Avenue in the city of Seattle, Wash. All of
said respondents have cooperated and acted together in the perform-
ance of the acts-and practices hereinafter alleged.

Respondents are now and for more than 3 years last past have been
engaged-in the sale and distribution of devices commonly known as
push: card and punchboards, and in the sale and distribution of said
devices to dealers in various articles of merchandise in commerce be-
tween and among the various States of the United States, the Terri-
tory of Alaska, and in the District of Columbia. :

Respondents cause and have. caused said devices when sold to be
transported from their place of business in the State of Washington
to purchasers thereof at their points of location in the various States
of the United States, the Territory of Alaska, and in the District of
Columbia.  ‘There is now and has been for more than 3 years last
past-a course of trade in such devices by said respondents in commerce
between and -among the various States of the United States, the Tel Ti-
tory of Alaska, and in the District of Columbia.
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Par. 2. In the course and conduct of their said business as described
in paragraph 1 hereof, respondents sell and distribute, and have sold
and distributed, to said dealers in merchandise, push cards and punch-
boards so prepared and arranged as to involve games of chanee, gift
enterprises, or lottery schemes when used in making sales of merchan-
dise to the consuming public. Respondents sell and distribute, and
have sold and distributed many kinds of push cards and punchboards,
but all of said devices involve the same chance or lottery features
when used in connection with the sale or distribution of merchandise
and vary only in detail.

Many of said push cards and punchboards have printed on the faces
thereof certain legends or instructions that explain the manner in
which said devices are to be used or may be used in the sale or distribu-
tion'of various specified articles of merchandise. The prices of the
sales on said push cards and punchboards vary in accordance with the
individual device. Each purchaser is entitled to one punch or push:
from the push card or punchboard, and when a push or punch is made:
a disc or printed slip is separated from the push card or punchboard
and a number is disclosed. 'The numbers are effectively concealed:
from the purchasers and prospective purchasers until a selection has.
been made and the push or punch completed. Certain specified num-
bers entitle purchasers to designated articles of merchandise. Persons-
securing lucky or winning numbers receive articles of merchandise:
without additional cost at prices which are much less than the normal
retail price of said articles of merchandise. Persons who do not
secure such lucky or winning numbers receive nothing for their money
other than the privilege of making a push or punch from said card or
board. The articles of merchandise are thus distributed to the con-
suming public wholly by lot or chance.

Others of said push card and punchboard devices have no instruc-
tions or legends thereon but have blank spaces provided therefor. On
those push cards and punchhoards the purchasers thereof place
instructions or legends which have the same import and meaning as
the instructions or legends placed by the respondents on said pushs
card and punchboard devices first hereinabove described. The only
use to be made of said push card and punchboard devices, and the-
only manner in which they are used, by the ultimate purchasers
thereof, is in combination with other merchandise so as to enable said
ultimate purchasers to sell or distribute said other merchandise by
means of lot or chance as hereinabove alleged.

Par. 3. Many persons, firms, and corporations who sell and dis--
tribute, and have sold and distributed, candy, cigarettes, clocks, Tazors,.
cosmeties, clothing, and other articles of merchandise in commerce:
between and among the various States of the United States and in the
District of Columbia, purchase and have purchased respondents’ said:
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push card and punchboard devices, and pack and assemble, and have
packed and assembled, assortments comprised of various articles of
merchandise together with said push cards and punchboard devices.
Retail dealers. who have purchased said assortments either directly or
indirectly have exposed the same to the purchasing public and have
sold or distributed said articles of merchandise by means of said
push cards and punchboards in accordance with the sales plan as
described in Paragraph 2 hereof. Because of the element of chance
involved in connection with the sale and distribution of said merchan-
-dise by means of said push cards and punchboards, many members of
the purchasing public have been induced to trade or deal with retail
dealers selling or distributing said merchandise by means thereof. As
a result thereof many retail dealers have been induced to deal with or
trade with manufacturers, wholesale dealers, and jobbers who sell and
distribute said merchandise together with said devices.

Par. 4. The sale of merchandise to the purchasing public through
the use of, or by means of, such devices in the manner above alleged,
involves a game of chance or the sale of a chance to procure articles
«of merchandise at prices much less than the normal retail price thereof
and teaches and encourages gambling among members of the publie,
all to the injury of the public. The use of said sales plan or methods
in the sale of merchandise and the sale of merchandise by and through
the use thereof, and by the aid of said sales plan or method is a practice
which is contrary to an established public policy of the Government
of the United States and in violation of criminal laws, and constitutes
unfair acts and practices in said commerce.

The sale or distribution of said push cards and punchboard devices
by respondents as hereinabove alleged supplies to and places in the
hands of others the means of conducting lotteries, games of chance or
gift enterprise in the sale or distribution of their merchandise. . The
respondents thus supply to, and place in the hands of, said persons,
firms and corporations the means of, and instrumentalities for, en-
gaging in unfair acts and practices within the intent and meaning of
the Federal Trade Commission Act. :

Par. 5. The aforesaid acts and practices of respondents as herein-
above alleged are all to the prejudice and injury of the public and
constitute unfair acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

Count 11

Paracrary 1. Respondents, Solomon G. Spring, Miron Spring, and
Rudolph Spring are individuals and copartners trading as Spring
Wholesale Cigar Co., with their office and principal place of business
located at 2024 Fifth Avenue in the city of Seattle, Wash. Respond-
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ents are now and for more than 8 years last past have been engaged in
the sale and distribution of cigars, cigarettes, dolls, candy, peanuits,
novelties, and other merchandise and have caused said merchandise
when sold to be transported from their place of business in the city
of Seattle, Wash., to purchasers thereof at their respective points of
location in the various States of the United States other than Wash-
ington, in the Territory of Alaska, and in the District of Columbia.
There is now and has been for more than 8 years last past a course of
trade by respondents in such merchandise in commerce between and
among the various States of the United States, the Territory of Alaska,
and in the District of Columbia. '

Par. 2. In the course and conduct of their business as described in
paragraph 1 hereof, respondents sell and have sold to dealers certain
assortments of merchandise so packed and assembled as to involve the
use of a game of chance, gift enterprises, or lottery schemes when said
merchandise is sold and distributed to the purchasing publie,

Said assortments include a number of articles of merchandise and a
punchboard. The punchboard has printed on the face thereof a legend
or instructions that explain the manner in which the said device is to
be used or may be used in the sale or distribution of the various speci-
fied articles of merchandise. The prices of the sales of punches on
said punchboards vary in accordance with the individual device. Each
purchase entitles the purchaser to one punch from the board and when
a punch is made a printed slip is separated from the punchboard and
a number disclosed. The numbers are effectively concealed from pur-
chasers and prospective purchasers until a selection has been made and
the punch completed. Certain specified numbers entitle the pur-
chaser thereof to receive a designated article of merchandise.: Persons
punching a lucky or winning number receive an article of merchan-
dise at a price much less than the normal retail price of said article.
Persons who do not punch a lucky or winning number receive nothing
for their money other than the privilege of making a punch from said
board. The articles of merchandise are thus distributed to the con-
suming or purchasing public solely by lot or chance.

Respondent has sold and distributed numerous assortments of mer-
chandise and punchboards, all of which are distributed by the dealer
to the purchasing public as above described and such assortments vary
only in detail as to the individual items of merchandise, the number of
punches on the board and the price of each punch, the plans of all
of said boards and assortments being similar to the one hereinabove
described. _

Par. 3. Retail dealers who purchase respondent’s punchboards and
merchandise assortments directly or indirectly expose and sell mer-
chandise to the purchasing public in accordance with the sales plans
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-above described. Respondents thus supply to and place in the hands
of others the means of conducting lotteries or games of chance in the
sale of their products in accordance with the sales plans hereinabove
set forth. - The use by respondents of said sales plan or method in the
sale of their merchandise, and the sale of said merchandise by and
through the use thereof and by the aid of said sales plans or methods,
is a practice which is contrary to an established public policy of the
‘Government of the United States.

Par. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure one of the said articles of merchandise at a price much
less than the normal retail price thereof. Many persons are attracted
by said sales plans or methods used by respondent and the element
-of chance involved therein and thereby are induced to buy and seil
respondents’ merchandise.

The use by respondents of a sales plan or method involving distri-
‘bution of merchandise by means of chance, lottery or. gift enterprise
is contrary to the public interest and constitutes unfair acts and prac-
tices in commerce within the intent and meaning of the Federal Trade
Commission Act.

Par. 5. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and consti-
tute unfair acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

Record closed without prejudice by the following order : ‘

This matter came on to be heard in regular course upon a memo-
Tandum, filed June 1, 1949, by Daniel J. Murphy, chief of the Com-
‘mission’s Trial Division, recommending that this proceeding be closed
‘without prejudice, which recommendation is concurred in by counsel
for respondents.

It appears from said memorandum and from the record herein that

Tespondents in this proceeding, on June 23, 1949, executed and ten-
-dered to the Commission a stipulation as to the facts and agreement
to cease and desist covering all of the acts and practices charged in
"the complaint as being in violation of the Federal Trade Comnmission
Act. It further appears from the record that respondents were not
-extended an opportunity to dispose of this matter by the execution
-of a stipulation and agreement to cease and desist prior to the service
-of the complaint in accordance with the Commission’s policy in such
‘cases. :
Having duly considered the matter and being now fully advised in
‘the premises, and being of the opinion that in the circumstances the
public interest does not require further corrective action in this mat-
‘ter at this time: S
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Tt is ordered, That the stipulation as to the facts and agreement

to cease and desist executed by respondents on June 23, 1949, be, and
it is, hereby approved and accepted.
- It is further ordered, That this case be, and it is, hereby closed with-
out prejudice to the right of the Commission to reopen-it or to take
such further action at any time in the future as may be warranted by
the then existing circumstances.

1t is further ordered That the memorandum, dated J une 1, 1949,
submitted by Daniel J. Murphy, chief of the Commission’s Trial Divi-
sion, and concurred in by counsel for respondents, and the stipulation
as to the facts and agreement to cease and desist, on the basis of which
this proceeding is belng closed, be included in, and made a part of,
the formal record herein. -

Mr.J. W. Brookfield, Jr. for the Commission.

Monheimer, Schermer & Miftin, of Seattle, Wash., and Mulliner,
Prince & Mulliner, of Salt Lake City, Utah, for respondents.

RoserT R. SanDERS, trading as GEneraL SaLes Co. Complaint, July
1, 1949. Order, December 14, 1949. (Docket 5674.)

Charge: Selling and using lottery devices and schemes in
merchandising.

ComrraintT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having reason to believe that Robert
R. Sanders, an individual trading and doing business as General Sales
Co., hereinafter referred to as respondent, has violated the provisions
of said act, and it appearing to the Commission that a proceeding by
it in regard thereto would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Count [

ParacrarH 1. Respondent Robert R. Sanders is an individual
trading and doing business as General Sales Co. with his:office and
principal place of business located in the Presbyterian Building, 150
Fourth Avenue North, in the city of Nashville, Tenn. Respondent
is now and has been for more than 3 years last past engaged in the
sale and distribution of devices commonly known as push cards and
punchboards and in the sale and distribution of said devices to dealers
in various articles of merchandise in commerce between and among
the various States of the United States and in the District of Columbia
and to dealers in various articles of merchandise in the various States
of the United States and in the District of Columbia.

Respondent causes and has caused said devices when sold to.be
transported from hlS place of business in the State of Tennessee to
purchasers thereof at their points of locatlon in the various Stwtes of
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theUnited States; and in the District of Columbia.” There is now and’
has been for more than 8 years last past a course of trade in such
devices by said respondent in commerce between and among the
various States of the United States and in the District of Columbia.

" Par. 2. In the course and conduct of his said business as described:
in paragraph 1 hereof, respondent sells and distributes, and has sold
and distributéd, to said dealers in merchandise, push cards, and punch-
boards so prepared and arranged as to involve games of chance, gift
enterprises or lottery schemes when used in making sales of merchan--
dise to the consuming public. Respondent sells and distributes, and
has sold and distributed many kinds of push cards and punchboards,
but all of said devices involve the same chance or lottery features when
used in connection with the sale or distribution of merchandise and
vary only in detail.

Many of said push cards and punchboards have printed on the faces:
thereof certain legends or instructions that explain the manner in
which said devices are to be used or may be used in the sale or distri-
bution of various specified articles of merchandise. The prices of
the sales on said push cards and punchboards vary in accordance with
the individual device. Each purchaser is entitled to one punch or
push from the push card or punchboard, and when a push or punch
is made a disc or printed slip is separated from the push card or
punchboard and a number is disclosed. The numbers are effectively
concealed from the purchasers and prospective purchasers until a
selection has been made and the push or punch completed. Certain
specified numbers entitled purchasers to designated articles of mer-
chandise. Persons securing lucky or winning numbers receive articles
of merchandise without additional cost at prices which are much less:
than the normal retail price of said articles of merchandise. Persons
who do not secure such lucky or winning numbers receive nothing
for their money other than the privilege of making a push or punch
from‘said card or board.  The articles of merchandise are thus dis-
tributed to the consuming or purchasing public ‘wholly by lot or
chance.

Others of said push card and punchboard devices have no instrue-
tions or legends thereon but have blank spaces provided therefor.
On those push cards and punchboards the purchasers thereof place-
instructions or legends which have the same import and meaning as
the instructions or legends placed by the respondent on said push

" card and punchboard devices first hereinabove described. The only use
to be made of said push card and punchboard devices, and the only
manner in which they are used, by the ultimate purchasers thereof,
is in combination with other merchandise so as to enable said ultimate
purchasers to sell or distribute said other merchandise by means of'
lot or chance as hereinabove alleged.
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Pazr. 8. Many persons, firms, and corporations who sell and dis-
tribute, and have sold and distributed, candy, cigarettes, clocks, razors,
cosmetics, clothing, and other articles of merchandise in commerce
between and among the various States of the United States and in the
District of Columbia, purchase and have purchased respondent’s said
push card and punchboard devices, and pack and assemble, and have
packed and assembled, assortments comprised of various articles of
merchandise together with said push cards and punchboard devices.
Retail dealers who have purchased said assortments either directly or
indirectly have exposed the same to the purchasing public and have
sold or distributed said articles of merchandise by means of said push
cards and punchboards in accordance with the sales plan as described
in paragraph 2 hereof. Because of the element of chance involved
in connection with the sale and distribution of said merchandise by
means of said push cards and punchboards, many members of the
purchasing public have been induced to trade or deal with retail
dealers selling or distributing said merchandise by means thereof. As
a result thereof, many retail dealers have been induced to deal with
or trade with manufacturers, wholesale dealers and jobbers who sell
and distribute said merchandise together with said devices.

Par. 4. The sale of merchandise to the purchasing public through
the use of, or by means of, such devices in the manner above alleged,
involves a game of chance or the sale of a chance to procure articles
of merchandise at prices much less than the normal retail price thereof
and teaches and encourages gambling among members of the public,
all to the injury of the public. The use of said sales plan or methods
in the sale of merchandise and the sale of merchandise by and through
the use thereof, and by the aid of said sales plan or method is a prac-
tice which is contrary to an established public policy of the Govern-
ment of the United States and in violation of criminal laws, and
constitutes unfair acts and practices in said commerce.

The sale or distribution of said push cards and punchboard devices
by respondent as hereinabove alleged supplies to and places in the
hands of others the means of conducting lotteries, games of chance or
gift enterprise in the sale or dlstrlbutlon of their merchandise. The
respondent thus supplies to, and places in the hands of, said persons,
firms and corporations the means of, and instrumentalities for, en-
gaging in unfair acts and practices within the intent and meaning of
the Federal Trade Commission Act.

Par. 5. The aforesaid acts and practices of respondent as herein-
above alleged are all to the pre]udlce and injury of the public and
constitute unfair acts and practices in commerce within the 1ntent and
meaning of the Federal Trade Commission Act.
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Count I

ParacraprH 1. Respondent Robert R. Sanders is an individual trad-
ing and doing business as General Sales Co. with his office and prin-
cipal place of business located in the Presbyterian Building, 150 Fourth
Avenue North, in the city of Nashville, Tenn. Respondent is now
and for more than 3 years last past has been engaged in the sale of
watches, knives, novelties, and other articles of merchandise, and has
caused said merchandise when sold to be transported from their place
of business in the city of Nashville, Tenn., to purchasers thereof at
their respective points of location in the various States of the United
States other than Tennessee and in the District of Columbia. There
is now and has been for more than three years last past a course of
trade by respondent in such merchandise in commerce between and
among the various States of the United States and in the District.
of Columbia.

Par. 2. In the course and conduct of his business as described in'
Paragraph One hereof, respondent sells and has sold to dealers cer-
tain assortments of merchandise so packed and assembled as to involve
the use of a game of chance, gift enterprises or lottery schemes when
said merchandise is sold and distributed to the purchasing public.

Said assortments include a number of articles of merchandise and
a punchboard. The punchboard has printed on the face thereof a
Jegend or instructions that explain the manner in which the said de-
vice is to be used or may be used in the sale or distribution of the va-
rious specified articles of merchandise. The prices of the sales of
punches on said punchboards vary in accordance with the individual
device. Each purchase entitles the purchaser to one punch from the
board and when a punch is made a printed slip is separated from the
punchboard and a number disclosed. The numbers are effectively con-
cealed from purchasers and prospective purchasers until a selection:
has been made and the punch completed. Certain specified numbers:
entitle the purchaser thereof to receive a designated article of mer-
chandise. Persons punching a lucky or winning number receive an
article of merchandise at a price much less than the normal retail price-
of said article. Persons who do not punch a lucky or winning number
receive nothing for their money other than the privilege of making a
punch from said board. The articles of merchandise are thus dis-
tributed to the consuming or purchasing public solely by a lot or
chance.

Respondent has sold and distributed numerous assortments of mer-
chandise and punchboards, all of which are distributed by the dealer
to the purchasing public as above described and such assortments vary
conly in detail as to the individual items of merchandise, the number of’
punches on the board and the price of each punch, the plans of all of
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said boards and assortments being similar to the one hereinabove de-
scribed. ’

Par. 3. Retail dealers who purchase respondent’s punchboards and:
merchandise assortments directly or indirectly expose and sell mer-
chandise to the purchasing public in accordance with the sales plans.
above described. Respondent thus supplies to and places in the hands
of others the means of conducting lotteries or games of chance in the
sale of their products in accordance with the sales plans hereinabove-
set forth. The use by respondent of said sales plan or method in the:
sale of his merchandise, and the sale of said merchandise by and
through the use thereof and by the aid of said sales plans or methods,.
is a practice which is contrary to an established public policy of the
Government of the United States.

Par. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of change or the sale of a chance
to procure one of the said articles of merchandise at a price much
less than the normal retail price thereof. Many persons are attracted
by said sales plans or methods used by respondent and the element of
chance involved therein and thereby are induced to buy and sell re-
spondent’s merchandise.

JThe use by respondent of a sales plan or method involving distribu-
tion of merchandise by means of chance, lottery or gift enterprise is
contrary to the public interest and constitutes unfair acts and practices
in commerce within the intent and meaning of the Federal Trade
Commission Act.

Par. 5. The aforesaid acts and practices of respondent as herein al-
leged are all to the prejudice and injury of the public and constitute:
unfair acts and practices in commerce within the intent and meaning:
of the Federal Trade Commission Act.

Record closed without prejudice by the following order :

This matter coming on for consideration before the Commission
upon the motion filed by respondent on July 27, 1949, to dismiss the:
complaint in this proceeding, answer in opposition thereto filed by
counsel supporting the complaint, and amendment to such motion to
dismiss, together with certain documents, filed on behalf of respondent
on September 22, 1949, and October 4, 1949, to which no answer has.
been filed by counsel supporting the complaint; and

It appearing to the Commission that the business operated by re-
spondent was discontinued prior to the institution of this proceeding:
and that there is adequate reason to believe that use of the acts and prac-
tices which are alleged in the complaint to be unlawful will not be
resumed ; and

The Commission being of the opinion that in the circumstances the:
public interest does not require further corrective action in this matter-
at this time: :
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It is ordered, That the complaint herein be, and the same hereby is,
dismissed without prejudice to the right of the Commission to institute
a new proceeding against respondent or to take such further or other
action in the future as may be warranted by the then existing cir-
cumstances.

Mr. J. W. Brookfield, Jr. for the Commission.

Mr. Louis Ferguson, of Nashville, Tenn., for respondent.

Georce W. Coor aNp Frovyp Hansen, doing business as Norra
Coast Sares Co. Complaint, June 25, 1948. Order, January 10,
1950. (Docket 5568.)

Charge: Selling and using lottery devices and schemes in merchan-
dising.

ComrraiNT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having reason to believe that George
W. Cook and Floyd Hansen, individuals and copartners trading as
North Coast Sales Co., hereinafter referred to as respondents, have
violated the provisions of said act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:

Count [

ParacrarH 1. Respondents George W. Cook and Floyd Hansen are
individuals and copartners trading as North Coast Sales Co. with their
office and principal place of business located at 805 Union Street, in the
city of Seattle, Wash. Respondents are now and for more than 3
years last past have been engaged in the sale and distribution of devices
commonly known as push cards and punch boards, and in the sale and
distribution of said devices to dealers in various articles of merchan-
dise in commerce between and among the various States of the United
States, in the Territory of Alaska and in the District of Columbia.

Respondents cause and have caused said devices when sold to be
transported from their place of business in the State of Washington
to purchasers thereof at their points of location in the various States
of the United States, in the Territory of Alaska, and in the District
of Columbia. There is now and has been for more than 3 years last
past a course of trade in such devices by said respondents in commerce
between and among the various States of the United States, in the
Territory of Alaska, and in the District of Columbia.

Par. 2. In the course and conduct of their said business as described
in paragraph 1 hereof, respondents sell and distribute, and have sold
and distributed, to said dealers in merchandise, push cards and punch
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boards so prepared and arranged as to involve games of chance, gift
enterprises or lottery schemes when used in making sales of merchan-
dise to the consuming public. Respondents sell and distribute, and
have sold and distributed many kinds of push cards and punch boards,
but all of said devices involve the same chance or lottery features when
used in connection with the sale or distribution of merchandise and
vary only in detail. '

Many of said push cards and punch boards have printed on the
faces thereof certain legends or instructions that explain the manner
in which said devices are to be used or may be used in the sale or
distribution of various specified articles of merchandise. The prices
of the sales on said push cards and punch boards vary in accordance
with the individual device. Each purchaser is entitled to one punch
or push from the punch board or push card, and when a push or punch
is made a disk or printed slip is separated from the push card or
punch board and a number is disclosed. The numbers are effectively
concealed from the purchasers and prospective purchasers until a
selection has been made and the push or punch completed. Certain
specified numbers entitle purchasers to designate articles of merchan-
dise. Persons securing lucky or winning numbers receive articles of
merchandise without additional cost at prices which are much less
than the normal retail price of said articles of merchandise. Persons
who do not secure such lucky or winning numbers receive nothing
for their money other than the privilege of making a push or punch
from said card or board. The articles of merchandise are thus dis-
tributed to the consuming or purchasing public wholly by lot or
chance.

Others of said push card and punch board devices have no in-
structions or legends thereon but have blank spaces provided therefor.
On those punch cards and punch boards the purchasers thereof place
instructions or legends which have the same import and meaning as
the instructions or legends placed by the respondents on said push card
and punch board devices first hereinabove described. The only use
to be made of said push card and punch board devices, and the only
manner in which they are used, by the ultimate purchasers thereof,
is in combination with other merchandise so as to enable said ultimate
purchasers to sell or distribute said other merchandise by means of lot
or chance as hereinabove alleged.

Par. 3. Many persons, firms, and corporations who sell and distrib-
ute, and have sold and distributed, candy, cigarettes, clocks, TazZOTS,
cosmetics, clothing, and other articles of merchandise in commerce
between and among the various States of the United States, the
Territory of Alaska, and in the District of Columbia, purchase and
have purchased respondents’ said push card and punch board devices,
and pack and assemble, and have packed and assembled, assortments

§54002—52——173
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comprised of various articles of merchandise together with said push
cards and punch board devices. Retail dealers who have purchased
said assortments either directly or indirectly have exposed the same
to the purchasing public and have sold or distributed said articles of
merchandise by means of said push cards and punch boards in accord-
ance with the sales plan as described in paragraph 2 hereof. Because
of the element of chance involved in connection with the sale and
distribution of said merchandise by means of said push cards and
punch boards, many members of the purchasing public have been in-
duced to trade or deal with retail dealers selling or distributing said
merchandise by means thereof. As a result thereof many retail
dealers have been induced to deal with or trade with manufacturers,
wholesale dealers and jobbers who sell and distribute said merchandise
together with said devices.

Par. 4. The sale of merchandise to the purchasing public through
the use of, or by means of, such devices in the manner above alleged,
involves a game of chance or the sale of a chance to procure articles of
merchandise at prices much less than the normal retail price thereof
and teaches and encourages gambling among members of the public, all
to the injury of the public. The use of said sales plan or methods in
the sale of merchandise and the sale of merchandise by and through the
use thereof, and by the aid of said sales plan or method is a practice
which is contrary to an established public policy of the Government
of the United States and in violation of criminal laws, and constitutes
unfair acts and practices in said commerce.

The sale or distribution of said push cards and punch board devices
by respondents as hereinabove alleged supplies to and places in the
hands of others the means of conducting lotteries, games of chance, or
gift enterprise in the sale or distribution of their merchandise. The
respondents thus supply to, and place in the hands of, said persons,
firms, and corporations the means of, and instrumentalities for, engag-
ing in unfair acts and practices within the intent and meaning of the
Federal Trade Commission Act.

Par. 5. The aforesaid acts and practices of respondents as herein-
above alleged are all to the prejudice and injury of the public and con-
stitute unfair acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act. '

Count IT

Paracraru 1. Respondents George W. Cook and Floyd Hansen are
individuals and copartners trading as North Coast Sales Co. with their
office and principal place of business located at 805 Union Street, in the
city of Seattle, Wash. Respondents are now and for more than three
years last past have been engaged in the sale and distribution of dolls,
fountain pens, knives, compacts, fishing tackle, and other articles of
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merchandise, and have caused said merchandise when sold to be trans-
ported from their place of business in the city of Seattle, Washington,
to purchasers thereof at their respective points of location in the vari-
ous States of the United States other than Washington, in the Terri-
tory of Alaska and in the District of Columbia. There is now and has
been for more than three years last past a course of trade by respond-
ents in such merchandise in commerce between and among the various
States of the United States, the Territory of Alaska and the District
of Columbia. '

Par. 2. In the course and conduct of their business as described in
Paragraph One hereof, respondents sell and have sold to dealers cer-
tain assortments of merchandise so packed and assembled as to involve
the use of a game of chance, gift enterprises or lottery schemes when
said merchandise is sold and distributed to the purchasing public.

Said assortments include a number of articles of merchandise and
a punch board. The punch board has printed on the face thereof a
legend or instructions that explain the manner in which the said
device is to be used or may be used in the sale or distribution of the
various specified articles of merchandise. The prices of the sales of
punches on said punch boards vary in accordance with the individual
device. Each purchase entitles the purchaser to one punch from the
board and when a punch is made a printed slip is separated from the
punch board and a number disclosed. The numbers are effectively
concealed from purchasers and prospective purchasers until a selec-
tion has been made and the punch completed. Certain specified num-
bers entitle the purchaser thereof to receive a designated article of
merchandise. Persons punching a lucky or winning number receive
an article of merchandise at a price much less than the normal retail
price of said article. Persons who do not punch a lucky or winning
number receive nothing for their money other than the privilege of
making a punch from said board. The articles of merchandise are
thus distributed to the consuming or purchasing public solely by lot
or chance. ‘

Respondents have sold and distributed numerous assortments of
merchandise and punch boards, all of which are distributed by the
dealer to the purchasing public as above described and such assort-
ments vary only in detail as to the individual items of merchandise,
the number of punches on the beard and the price of each punch,
the plans of all of said boards and assortments being similar to the
one hereinabove described.

Par. 3. Retail dealers who purchase respondents’ punch boards and
merchandise assortments directly or indirectly expose and sell mer-
chandise to the purchasing public in accordance with the sales plans
above described. Respondents thus supply to and place in the hands
of others the means of conducting lotteries or games of chance in the
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sale of their products in accordance with the sales plans hereinabove
set forth. The use by respondents of said sales plan or method in the
gale of their merchandise, and the sale of said merchandise by and
through the use thereof and by the aid of said sales plans or methods,
is a practice which is contrary to an established public policy of the
Government of the United States.

Pagr. 4. The sale of merchandise to the purchasing public in the

manner above alleged involves a game of chance or the sale of a chance
‘to procure one of the said articles of merchandise at a price much less
than the normal retail price thereof. Many persons are attracted by
said sales plans or methods used by respondents and the element of
chance involved therein and thereby are induced to buy and sell re-
spondents’ merchandise.

The use by respondents of a sales plan or method involving dis-
tribution of merchandise by means of chance, lottery, or gift enterprise
is contrary to the public interest and constitutes unfair acts and prac-
tices in commerce within the intent and meaning of the Federal Trade
Commission Act.

Par. 5. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and constitute
unfair acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act. '

Record closed without prejudice by the following order:

This matter came on to be heard in regular course upon memoranda,
filed June 28, 1949, by Daniel J. Murphy, Chief of the Commission’s
Trial Division, recommending that this proceeding be closed without
prejudice, which recommendation is concurred in by respondents.

It appears from said memoranda and from the record herein that
respondents in this proceeding executed and tendered to the Commis-
sion a stipulation as to the facts and agreement to cease and desist
covering all of the acts and practices charged in the complaint as

being in violation of the Federal Trade Commission Act. It further
appears from the record that respondents were not extended an op-
portunity to dispose of this matter by the execution of a stipulation
and agreement to cease and desist prior to the service of the complaint
in accordance with the Commission’s policy in such cases.

Having duly considered the matter and being now fully advised
in the premises, and being of the opinion that in the circumstances
the public interest does not require further corrective action in this
matter at this time: :

I¢ is ordered, That the stipulation as to the facts and agreement
to cease and desist executed by respondents be, and it is, hereby ap-
proved and accepted. _

It is further ordered, That this case be, and it is, hereby closed
without prejudice to the right of the Commission to reopen it or to
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take such further action at any time in the future as may be warranted
by the then existing circumstances.

1t is further ordered, That the memoranda filed June 28, 1949, by
Daniel J. Murphy, Chief of the Commission’s Trial D1v151on, and con-
curred in by respondents, and the stipulation as to the facts and agree-
ment to cease and desist, on the basis of which this proceeding is being
closed, be included in, and made a part of, the formal record herein.

Mr.J. W. Brookfield, Jr. for the Comm1s sion.

Mzrck & Co., Inc., aNp Amuono, Inc.  Complaint, December 1, 1944,
Order, January 12, 1950. (Docket 5256.)

Charge: Advertising falsely or misleadingly as to qualities, proper-
ties or results of product; in connection with the licensing and sale
of a patented product designated Amuno, intended for use as a treat-
ment by mills manufacturing fabrics and other merchandise composed
wholly or partly of wool or other animal fibers, to prevent damage to
such materials from moths and beetles. ‘

ComrraiNT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission having reason to believe that Merck &
Co., Inc., a corporation, and Amuno, Inc., a corporation, hereinafter
referred to as respondents, have violated the provisions of said act,
and it appearing to the Commission that a proceeding by it in respect
thereto would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracrapr 1. Respondents Merck & Co., Inc., and Amuno, Inc., are
two separate corporations organized under and existing by virtue of
the laws of the State of New Jersey, both having their principal places
of business in Rahway, N. J. Respondent Amuno, Inc., is a wholly
owned and controlled subsidiary of respondent Mer: ck & Co., Inc.

Par. 2. Respondents are now and have been for more th'm 2 years
last past jointly and cooperatively engaged in the sale and distribu-
tion of a patented product designated as Amuno. Said product is in-
tended for use as a treatment by mills manufacturing fabrics and
other merchandise composed wholly or partly of wool or other animal
fibers, to prevent damage to such materials from moths and beetles.
The use of said product is authorized by respondent Amuno, Inc., in
license agreements with various licensees who may be either mllls or
retailers. - Control over advertising fabrics or merchandise as havmg
been treated with Amuno is retained by respondent Amuno, Inc., in
said license agreements. The retailer-licensees are authorlzed to
license a particular mill to process fabrics or materials with Amuno.
Sales of Amuno pursuant to said license agreements are made by

espondent Merck & Co., Inc.
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In the course and conduct of their business, the respondents cause
said product, when sold, to be transported from Rahway, N. J., to the
purchasers thereof located in various other States of the United States
and in the District of Columbia. Respondents maintain, and at all
- times mentioned herein have maintained, a course of trade in said

product in commerce among and between the various States of the
United States and in the District of Columbia.

Par. 8. In the course and conduct of their business and for the pur-
pose of inducing the purchase of said product in commerce, respond-
ents have made, and are now making, certain false, deceptive and mis-
leading statements and representations regarding the value of said
product and the results to be obtained from its use, by means of state-
ments in said license agreements, advertisements inserted in trade
publications, booklets, circulars and leaflets distributed to mills and
retailers and in various other ways. Said false, deceptive and mis-
leading statements and representations in said license agreements and

"in advertisements distributed to mills and retailers are designed and
intended to be used and are used by mills and retailers as means to
induce the purchase by the ultimate consumers of fabrics and merchan-
dise which have been treated with Amuno. Typical representations
are as follows: '

It (Amuno) is designed for the treatment of goods or merchandise composed
wholly or partly of wool or other animal fibers to protect such goods against
attack of certain insects commonly known as clothes moths and carpet
beetles. * * ¥

AMUNO-—A chemical compound developed to protect fabrics or merchandise
composed wholly or partially of wool or other animal fibers against damage by
clothes moths or carpet beetles.

AMUNO-treated fabrics or merchandise will withstand moth attack even after
repeated dry cleanings; and will withstand moth attack under home conditions
after five wet dry cleanings or washings.

AMERICANS PAY over $200,000,000 a year to feed clothes moths and carpet
beetles (buffalo moths). These pests invade thousands of homes and do irrep-
arable damage.

But “it can’t happen here.” Blankets treated with AMUNO will resist vora-
cious attacks by moths or carpet beetles, * * * starvation confronts moths -
hatched on materials treated with AMUNO.

Respondents’ customer trade was advised in a circular as follows:

With regard to statements, claims or guarantees made in advertisements or
catalogues and on labels or tags in connection with merchandise treated with
AMUNO it is believed that phraseology along the following lines would be con-
structive and effective:

We guarantee that this blanket (or other properly designated types of mer-
chandise) has been treated with AMUNO to prevent moth damage. In our
opinion this treatment provides the best available protection against attack by
moths or carpet beetles. In the event of moth or beetle damage within ______
years (or prior to ——____ washings or—_____ dry cleanings) adjustment will be
made on the following basis :
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Par. 4. Through the use of the foregoing statements and repre-
sentations and others of the same import and meaning, the respondents
have represented, and are now representing, that Amuno, as a treat-
ment for materials containing wool or other animal fibers, renders
such materials moth resistant and immune to attack by moths and
carpet beetles; that it insures complete protection of the treated
materials against damage by moths or beetles for several years, during
which time the treated materials may be subjected to repeated dry
cleanings or as many as five wet dry cleanings or washings.

Par. 5. The foregoing representations are false, deceptive, and mis-
leading. Amuno treatment of materials containing wool or other
animal fibers does not render such materials moth resistant or immune
to attack by moths or beetles. It does not insure complete protection
of the treated materials against damage by moths or beetles for any
period of time or after dry cleaning or wet dry cleaning or washing.

Par. 6. Respondents by their statements in license agreements, ad-
vertisements in trade publications, and by the distribution of booklets,
circulars, and leaflets as aforesaid, and in various otherways, supply
to and place in the hands of retailers and mill operators means and
instrumentalities designed to cause, and capable of causing, and which
have caused, said retailers and mill operators to mislead and deceive
the ultimate purchasers of merchandise containing wool or other ani-
mal fibers, as to the value of and the results to be obtained by the
treatment of such merchandise with Amuno.

Par. 7. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations disseminated as afore-
said in connection with the offering for sale and sale of their said
product in commerce has had, and now has, the capacity and tendency
to, and does, mislead and deceive a substantial portion of the purchas-
ing public into the erroneous and mistaken belief that such statements
and representations are true, and into the purchase of substantial
quantities of merchandise treated with Amuno because of such errone- .
ous and mistaken belief. '

Par. 8. The aforesaid acts and practices of the respondents are all
to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

Record closed without prejudice by the following order:

This matter came on to be heard in regular course upon motion to
close this case without prejudice filed April 8, 1949, by counsel in
support of the complaint, to which no answer has been filed.

The complaint herein, issued December 1, 1944, charges respondents
with unfair and deceptive acts and practices in commerce in the of-
fering for sale, sale, and distribution of “Amuno,” a preparation
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designated, designed, and intended for use as a treatment by mills
manufacturing fabrics and other merchandise composed wholly or
partly of wool or other animal fibers to prevent damage to such mate-
rials from moths and beetles, through the use and dissemination of
certain statements and representations relating to its effectiveness
which are alleged to be false, deceptive, and misleading and made, or
caused to be made, and disseminated and placed in the hands of re-
tailers and mill operators for their use and dissemination for the
purpose of inducing the purchase of merchandise treated with said
preparation.

On June 25, 1947, subsequent to the issuance of the aforesaid com-
plaint, the Federal Insecticide, Fungicide, and Rodenticide Act was
approved. It appears to the Commission that the preparation in-
volved in this proceeding is an “economic poison” within the mean-
ing of said act, and that in accordance with the provisions thereof
the Secretary of Agriculture is vested with primary jurisdiction over
certain claims, statements, and representations with regard to its
effectiveness, in view of which the Commission is of the opinion that
under its policy of cooperation with other Federal agencies in con-
nection with practices and commodities concerning which such other
Federal agencies also have jurisdiction, no further corrective action
should be taken in this matter at this time with respect to these state-
ments and representations.

From the motion to close it appears that respondents have termi-
nated and abandoned the use and dissemination of other claims, state-
ments, and representations alleged to be false, deceptive and mis-
leading and that their use and dissemination will not be resumed.
The Commission is therefore of the opinion that with resepct to these
the public interest does not require further corrective action in this
matter at this time.

The Commission having duly considered the matter and being now
fully advised in the premises, and being of the opinion that in the
circumstances the motion to close this proceeding without prejudice
should be granted:

1t is ordered, That this case be, and it is hereby, closed without
prejudice to the right of the Commission to reopen it or to take such
further action at any time in the future as may be warranted by the
then existing circumstances.

Mr. Joseph Callaway for the Commission.

Hughes, Hubbard & Ewing, of New York City, for respondents.

Crouse-Hinps Co., Gengrar Erecrric Co., EacLe SieNAL Core.,
Avuronmaric SteNar Core., SteNaL Service Core., axp HornT Stenar
Ma~uracruring Core. Complaint, October 9, 1941. Order and
opinion, January 23, 1950. (Docket 4610.)
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Charge: Carrying out and engaging in an unlawful understanding,
agreement, combination and conspiracy to unduly suppress, stifle, and
restrict competition between and among respondents and to restrain
trade and create a monopoly in the interstate sale and distribution of
traflic signals and traffic signal equipment, through acts and practices
including standardization of product, sale thereof at identical deliv-
ered prices concertedly established, submission of uniform bids, and
inducing specifications designed to exclude competitive products.

‘CompLAINT : Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission, having reason to believe that the corpora-
tions hereinafter named and described and referred to as respondents
have violated the provisions of section 5 of the said act, and it appear-
ing to the Commission that a proceeding by it in respect thereof. would
be in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

Paracraru 1. The respondent Crouse-Hinds Co. is a corporation
organized and existing and doing business under and by virtue of the
laws of the State of New York, with its home office and principal place
of business located at Seventh, North and Wolf Streets, Syracuse, N. Y.

The respondent General Electric Co. is a corporation organized,
existing and doing business under and by virtue of the laws of the State
of New York, with its home office and principal place of business
located at Schenectady, N. Y.

The respondent Fagle Signal Corp., is a corporation organized,
existing and doing business under and by virtue of the laws of the State
of Massachusetts, with its home office and principal place of business
located at Moline, I11.

The respondent Signal Service Corp. is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Delaware, with its home office and principal place of business
located at Elizabeth, N, J.

The respondent Automatic Signal Corp. is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Delaware, with its home office and principal place of business
located at East Norwalk, Conn.

The respondent Horni Signal Manufacturing Corp. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New Jersey, with its home office and principal
place of business located at 515 Greenwich Street, New York, N. Y.

Par. 2. All of the respondents herein named have been for the past
several years engaged in manufacturing traffic signals, traffic signal
equipment and fittings, and all of said respondents, both in their
corporate capacity and through various agencies, have been for more
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than 5 years last past engaged in the sale and distribution in com-
merce among and between the various States of the United States and
in the District of Columbia of traffic signals, traffic signal equipment
and fittings, and caused said products when sold to be shipped from
their respective places of business through and into other States of
the United States and into the District of Columbia to the purchasers
thereof.

Par. 3. The said respondents now constitute, and have during all
the times herein mentioned constituted, substantially all of the manu-
facturers of traffic signals and traffic signal equipment and fittings.
The said respondents do now and have for the past several years
manufactured and sold approximately 90 percent of all the traffic
signals and traffic signal equipment and fittings sold in the United
States. Prior to the adoption of the practices herein alleged said
respondents were in active and substantial competition with each other
and with other members of the industry, and but for the acts herein
alleged said respondents would now be in active and substantial com-
petition with each other and with other members of the industry.

Traflic signals and traflic signal equipment and fittings are used
extensively throughout the United States and are bought by private
firms, Federal Government agencies, State agencies, and munici-
palities, and because of the substantial quantity and because of existing
laws and regulations, the different governmental agencies purchase
said products by the method of invitation for bids from the different
manufacturers and from the bids submitted select the member of the
_industry from whom the purchase will be made.

Par. 4. Said respondents, for more than 3 years last past, have
carried out and are now engaged in, an unlawful understanding,
agreement, combination, and conspiracy to unduly suppuress, stifle, and
restrict competition between and among said respondents and to re-
strain trade and create a monopoly, in the interstate sale and distri-
bution of traffic signals and traffic signal equipment in the States and
territories of the United States and in the District of Columbia.

Pursuant to said understanding, agreement, combination, and con-
spiracy, said respondents have cooperatively adopted, performed, and
carried out the following, among other collusive competitive methods,
practices and acts::

(@) Agreed on identical delivered prices to be charged for said
products, said prices to be the same to all purchasers throughout the
United States irrespective of the cost of transportation and the place
of shipment or delivery, and have consistently sold and delivered said
products at said prices.

(6) Arbitrarily computed or averaged the delivery costs through-
out the United States in order to provide a common freight factor in
said identical delivered prices and to prevent differences in delivery
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costs from various places of production to various places of delivery
causing differences in respondents’ delivered prices.

(¢) Agreed on discounts to be allowed dealers in and purchasers of
traffic signals and traffic signal equipment and fittings, and have con-
sistently allowed said discounts.

(d) At meetings held and through correspondence and by personal
contact, have collaborated and advised with one another in compiling
and publishing price lists and catalogs in which identical delivered
prices of said products and discounts to be allowed were quoted, and
have through the cooperative methods above described, compiled, pub-
lished, and circulated to the purchasing public price lists and catalogs
containing said identical delivered prices and discounts, with the
" understanding or agreement that said prices and discounts would be
adhered to and where price and discount changes were contemplated
respondents would give to each other advance notice of the contem-
plated changes.

(¢) Respondents have required their respective distributors to bid
and adhere to the published delivered prices which were agreed upon
among respondents as herein alleged.

(f) Said respondents have, during the years 1988, 1939, 1940, and

1941, submitted numerous bids to Federal agencies, State agencies,

and municipalities to furnish traffic signals and traffic signal equip-
ment and fittings in which bids they and each of them have quoted
prices and discounts identical in every particular. Typical examples
of the numerous bids of that character submitted are the following:

The bids submitted to the State of Massachusetts, December 27,
1938, in which respondents Crouse-Hinds, General Electric, and
Eagle Signal bid on one-way three-color signal, $34.93 ; one-way four-
color signal, $44.29; one-way slip fitter, $5.52, and four-way slip
fitter, $6.50.

The bid submitted to the city of Pittsburgh dated June 3, 1939, in
which the bids of Crouse-Hinds and General Electric were identical
on one article and the bids of Crouse-Hinds, General Electric, Eagle
Signal, and Signal Service were identical on two items.

The bid submitted to the State of Massachusetts dated June 27,
1939, in which Crouse-Hinds, General Electric, and Eagle Signal sub-
mitted identical bids on one article and Crouse-Hinds and General
Electric submitted identical bids on one other article.

The bids to the city of Detroit, dated July 7, 1989, the bids to the
city of Cleveland, Ohio, dated August 10, 1939, the bids to the city of
Detroit, dated August 22,1989, the bids to the city of Pittsburgh, dated
September 29, 1939, the bids to the city of Philadelphia dated October
31, 1939, the bids to the city of Philadelphia dated December 5, 1939,
the bids to the city of Philadelphia dated December 12, 1989, the bids
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to the State of Massachusetts dated December 18, 1939, the bids to the
city of Grand Rapids dated January 30, 1940, the bids to the city of
Omaha dated August 13, 1940, the bids to the city of Cleveland dated
October 10, 1940, the bids to the State of Massachusetts dated Decem-
ber 19, 1940, the bids to the city of Cleveland dated March 6, 1941.

(9) In cases where bids were submitted and one of the respondents
should through error quote a price on an article less than the price
quoted by the other respondents in their bids, such respondent would
advise the prospective purchaser that he had made an error in his bid
and ask to be permitted to correct it so as to make his bid uniform
with the other respondents’ bids or to be permitted to withdraw his bid.

(%) In localities where respondents anticipated lower bid prices
from competing manufacturers which were not parties to respondents’
alleged combination, they at times quoted prices lower than their
regular published prices on the items where such outside competition
was expected.

(¢) Respondents acted in concert and cooperation to establish uni-
form standards and specifications of quality, design, and performance
for their products and have used such standards and specifications to
prevent differences therein from interfering with their objective of
establishing and maintaining identical noncompetitive prices.

() In localities where respondents have encountered competition
from concerns not parties to the combination herein alleged, in the sale
of their products they have, through cooperative action, advised pros-
pective purchasers against buying the products of such competitors by
representing to the prospective purchasers, among other things, that
the said competitor’s products were not standardized products and
the cost of upkeep would be far in excess of that of the upkeep of
respondent’s products.

(%) In cases where bids have been submitted by respondents and
respondents’ competitors wherein the competitors’ prices were lower
than those of the respondents, the respondents have, cooperatively
attempted to persuade, and in many-instances have induced the pro-
spective purchasers to refuse to buy the competitor’s product by rep-
resenting to the prospective purchasers that the competitor’s product
was an inferior product and the upkeep would be greater than that
of the upkeep of respondents’ products.

(2) In localities where respondents anticipated lower competitive
bids from other members of the industry, not parties to the combi-
nation herein alleged, said respondents have cooperatively induced
the prospective purchaser to make specifications which would, in
effect, exclude such competitors.

Par. 5. As an incidental but necessary resuli of respondents’ com-
bination to fix delivered prices identical throughout the United States
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without regard to differences in delivery costs from their respective
plants to various destinations, as above alleged, the respective re-
spondents have imposed upon nearby customers more and upon dis-
tant customers less than the actual cost of delivery and have thereby
demanded, accepted, and received from their respective customers,
different sums of money per unit of product and larger sums per unit
from their nearby customers than from their more distant customers,
after allowing for differences in actual cost of delivery. Such inequi-
‘table treatment of their customers was for the purpose and with the
effect of adhering to respondents’ delivered prices and maintaining
the identity thereof throughout the United States.

Par. 6. The capacity, tendency, and effect of such combination,
understandings, and agreements and the acts, competitive methods,
and practices of the respondents set out herein, and many others not
specifically named, are and have been to monopolize in said respond-
ents the said business of manufacturing and selling traffic signals,
traffic signal equipment, and fittings and to unreasonably lessen, elim-
inate, restrain and suppress competition in the manufacture and sale
of said products in interstate commerce and have materially enhanced
the price to the purchaser of said products and have the tendency
and effect of depriving the purchasing public of the advantages of
price service and other considerations which they would receive and
enjoy under conditions of normal and unobstricted and free and fair
competition in said industry, and to otherwise operate as a restraint
of trade and a detriment to the fair and legitimate competition in said
trade and to obstruct the natural flow of trade into the channels of
commerce in and among the several Siates of the United States and
in the District of Columbia.

Par. 7. The acts and practices of the respondents as herein alleged
are all to the prejudice of the public, have a dangerous tendency to
and have actually hindered and prevented price competition between
and among respondents in the sale of traffic signals and traffic signal
equipment and fittings in commerce within the intent and meaning
of section 4 of the Federal Trade Commission Act, have placed in
respondents the power to control and enhance prices, have unreason-
ably restrained such commerce in the manufacture and sale of traffic
signals and traffic signal equipment and fittings, and constitute unfair
methods of competition in commerce within the intent and meaning
of section 5 of the Federal Trade Commission Act.

Complaint dismissed by the following order:

- This matter coming on to be heard by the Commission upon the
complaint, the respondents’ answers thereto, testimony and other evi-
dence introduced before a trial examiner of the Commission thereto-
fore duly designated by it, the trial examiner’s recommended decision,
briefs of counsel, and oral argument ; and
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The Commission, for the reasons set forth in the accompanying
opinion, being of the view that the allegations of the complaint have
not been sustained by the greater weight of the evidence; and

The Commission being of the further view that, having determined
that the complaint is not sustained by the greater weight of the evi-
dence, it is not necessary to rule more specifically on objections raised
by counsel to the recommended decision of the trial examiner:

It is ordered, That the complaint in this proceeding be, and it hereby
is, dismissed.

Orinton BY CommissioNER MEaD CONCURRED IN BY COMMISSIONERS
Mason, AYRESs, AND CARSON

The respondents in this case are engaged in the manufacture and
interstate sale of traffic signals and related equipment. On October
9, 1941, the Federal Trade Commission issued a complaint charging
that these respondents have engaged in an unlawful agreement and
conspiracy to unduly suppress competition among themselves and to
restrain trade and create a monopoly in the interstate sale of these
commodities. It is alleged that pursuant to such agreement, they
have concertedly adopted and cooperatively engaged in 12 specified
acts and practices, including, among other things, the standardization
of their products, the sale thereof at identical delivered prices com-
piled through meetings and correspondence, the submission of uniform
bids, and the inducing of purchasers to formulate specifications in
such a manner as to exclude manufacturers other than themselves.

The annual sales volume in this industry is between 1 and 114 mil-
lion dollars, of which respondents account for a substantial portion.
Three of these respondents have individual productive capacity suffi-
cient to furnish all the traffic signal requirements of the United States.
Substantially all the sales of these commodities are to Government
agencies, Federal, State, and city, and are made pursuant to specifi- -
cations prepared for them by these purchasers. The respondent
Horni Signal Manufacturing Corp. has gone into bankruptcy. The
respondent Signal Service Corp. discontinued manufacture of traffic
signal equipment in 1941.

While the products of the industry are highly standardized, the
greater weight of the evidence shows that this is due to the efforts of -
the Institute of Traffic Engineers, a professional society whose chief
officers and most of its members are employed in the electric light
divisions of municipalities.

For many years prior to the beginning of this proceeding these re-
spondents sold on a f. o. b. factory basis, including a delivery cost
factor which is the same for all destinations. Since these respondents
in formulating their individual prices are unable to anticipate the
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quantity or method of delivery necessitated when bids are awarded,
they include this delivery factor in their f. o. b. price. This factor
varies as to each of them but represents about 114 percent of the sales
price in the case of one manufacturer and ranges from there to as high
as 2.7 percent for another. This system of pricing in this industry
was adopted in response to the demand and wishes of the purchasers.

From 1936 to 1938 prices varied widely. However, since early in
1989 the price lists of respondents have been substantially identical;
and during this period several revisions of catalogue prices by certain
respondents, mostly upward, were followed within 2 months or less by
similar changes on the part of other respondents. During the inter-
vals between announcements of price revisions by one manufacturer
and similar announced changes, by the others, the latter would con-
tinue to sell as their original prices.

The respondents contend that such uniformity in bidding resulted
from their individual determination to quote their respective cata-
logue prices and not from any agreement. Some tabulations of bids
in 1939 and later on show uniformity, but in others there were found
to be variations. The trial examiner found that instances of uniform
bidding were of short duration.

Many letters and other communications passing between. repre-
sentatives of the respondents apd their home offices are in the record.
Counsel supporting complaint contends that these letters and other
communications support the allegations. Although these documents
indicate considerable reluctance to antagonize competitors by quoting
lower prices, and although they expressed the hope that absence of
price cutting would continue, we are of the opinion that there is in-
sufficient basis in the record to support an inference that the alleged
agreement ever existed. For example, one of the communications
passing between two employees of respondent General Electric, stated
substantially that there was an agreement to the effect that all manu-
facturers in this industry would thereafter bid on ornamental pole
clamps only. However, the record shows that thereafter General
Electric continued to list and bid on plain clamps, an action which is
entirely inconsistent with the statements made in the communication.
Because of this and other facts brought out in the record, we believe
that the communication is merely an expression of an erroneous im-
pression of one employee of the company, and we do not believe
that the exhibit is entitled to the weight contended for it by counsel
supporting complaint. :

We have also noted the absence in the record of several elements
which are often feund in cases of this nature. While we recognize
that they are not indispensable, we realize the difficulties in support-
ing the allegations of the complaint herein without them. There is
no trade association in this industry. The record further shows no
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exchange in statistics between members of the industry. We find no
evidence of common price filings, simultaneous price changes or differ-
entials in the record. Finally we find no freight rate books or uni-
form contracts.

Only one meeting of members of the industry is shown in the record.
This was held in November of 1938 at the request of the Institute of
Traffic Engineers for the purpose of supplying certain lighting data.
Tmmediately after this meeting a representative of the Crouse-Hinds
Co. sent copies of their revised catalogue sheet to a representative of
a competitor, the Horni Signal Manufacturing Co. However, a week
prior to this meeting the Crouse-Hinds Co. had mailed these same
sheets to its distributors and customers.

After considering the record in this matter, we are of the opinion
that the greater weight of the evidence does not sustain the allega-
tions of the complaint.

Before Mr. Charles B. Bayly, trial examiner.

Mr. Floyd 0. Collins for the Commission.

Hiscock, Cowie, Bruce, Lee & Mawhinney, of Syracuse, N. Y., for
Crouse-Hinds Co.

Cahill, Gordon, Zachry & Reindel, of New York City, for General
Electric Co.

W hitman, Ronsom, Coulson & Goetz, of New York City, for Eagle

Signal Corp. v
My, Isidore H. Lutzker, of New York City, for Automatic Signal
Corp.

Pennie, Edmonds, Morton & Barrows, of New York City, for Sig-
nal Service Corp.
Mr. Harold Gilbert, of New York City, and Mr. Francis W. H ayden,
of Newark, N, J., for Andrew B. Crummy, trustee for Horni Signal
Manufacturing Corp. '

F.W. Frrca Co. anp F. W. Frrcax Manuracrurine Co.  Complaint,
May 21,.1946. Order, February 1, 1950. (Docket 5439.)

Charge: Advertising falsely or misleadingly as to scientific or
relevant facts, qualities, properties or results, comparative merits,
safety and refund or money back guarantee; in connection with the
manufacture and sale of toilet preparations, including a preparation
designated as Fitch’s Dandruff Remover Shampoo.

CompLAINT : * Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having veason to believe that F. W.
Fitch Co., a corporation, and F. W. Fitch Manufacturing Co., a corpo-

1For interlocutory order (and accompanying opinion). denying motion to recall com-
plaint or for the adoption of certain alternative procedure, see p. 1128, infra.



DISMISSALS—F. W. FITCH CO., ET AL—COMPLAINT 1123

ration, hereinafter referred to as respondents, have violated the provi-
sions of said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

Paracraru 1. F. W. Fitch Co. and F. W. Fitch Manufacturing Co.
are corporations organized, existing, and doing business under the
Iaws of the State of Towa, with their principal office and place of
business located in the city of Des Moines, State of Iowa.

Par. 2. Respondent F. W. Fitch Manufacturing Co. is now, and
for a number of years last past has been, engaged in the manu-

. facture of toilet preparations, including a preparation designated as
Fitch’s Dandruff Remover Shampoo ; and respondent F. W. Fitch Co.
is now, and has been for a number of years, engaged in the sale and dis-
tribution of said product in commerce between and among the various
States of the United States and in the District of Columbia. Respond-
ents cause said preparation when sold to be transported from their
place of business in the State of Iowa to purchasers located in other
States of the United States and in the District of Columbia.

Respondents maintain, and at all times herein mentioned have
maintained, a course of trade in said preparation in commerce be-
tween and among the various States of the United States and in the
District of Columbia. .

Par. 3. In the course and conduct of said business, respondents have
disseminated and are now disseminating, and have caused and are
now causing the dissemination of, false advertisements concerning
their said preparation by the United States mails and by various other
means in commerce as commerce is defined in the Federal Trade Com-
mission Act; and respondents have also disseminated and are now
disseminating, and have caused and are now causing the dissemination
of, false advertisements concerning their said preparation by various
means for the purpose of inducing and which are likely to induce, di-
rectly or indirectly, the purchase of their said preparation in com-
merce, as “commerce” is defined in the Federal Trade Commission Act.-
Among and typical of the false, misleading, and deceptive statements
and representations contained in said advertisements disseminated and
caused to be disseminated as hereinabove set forth, by the United
States mails, by advertisements in neiwspapers and periodicals, radio
continuities and other advertising literature, are the following:

The beauty problem confronting many women today is HIOW TO RECONDI-
TION THEIR HAIR #* * * the miracle of Fitch Shampoo is that this clear
amber liquid seeps down into each hair opening in your scalp clearing it of all
dandruff and other foreign matter.

Dandruff is not a disgrace * * * but, if neglected, it frustrates hair
beauty, and can have serious ill-effects on the scalp. Some dandruff manifests

itself in unsightly particles, that flake off embarrassingly. Another type forms
close to the scalp, and clings tightly. You may not even know you have it,

854002—52——T4
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though you might swvonder why your scalp is occasionally jirritated and your
hair ALWAYS less attractive than you'd like it to be. Because of the amazing
efficiency of Fitch’s Dandruff Remover Shampoo, both types of dandruff are
totally unnecessary. Fitch Shampoo is guaranteed to remove every tiny, stub-
born speck of dandruff with the first application, or your money will be refunded.
This guarantee is upheld by one of the world’s largest insurance firms. By
penetrating deep into each little hair opening, instantly dissolving the clogging
dandruff and other types of accumulated waste matter, Fitch Shampoo gives
the scalp a basic, corrective cleansing. It is a normalizer for both dry and
oily hair and a healthy stimulant for every sealp. After the first Fitch Shampoo,
the scalp has renewed tone and the hair new luster and vitality. TFitch Shampoo
is applied differently; its action is different, and the results are different. For
scalp health and hair beauty, insist on Fitch’s Dandruff Remover Shampoo, the
shampoo that reconditions as it cleanses,

Used regularly each week, Fitch Shampoo prevents the dangerous accumula-
tion of dandruff which will take its toll from the health and beauty of your
hair,

* * * Qejentific tests have proven that Fitch'Shampooidoes exactly this!
First, it dissolves and washes away all dandruff with the first application * * *.
Second, Fitch Shampoo kills all germs with which it comes in contact. This
germ-kiling action of Fitch Shampoo has been tested and verified by scientists
in some of the country’s leading laboratories. After a Fitch Shampoo, your
scalp is antiseptically clean and free from germs—even down in the tiny hair
openings, for Fitch Shampoo contains special ingredients that penetrate these
openings on the scalp. Because Fitch Shampoo is made of only the purest
ingredients, the Good Housekeeping Bureau endorses it as a pure, safe sham-
poo * * * gafe to use on even the tiniest baby’s scalp.

* * * Your scalp is decply cleansed, exhilaratingly stimulated. Your hair
has a crisp, “live” quality, a renewed luster and a flattering softness. Best of
all, your dandruff has disappeared!

“Qoodbye Dandruff”—You'll whistle too when you see how quickly the rich
abundant Fitch lather carrier off the dandruff, dust and dirt. Besides * * *
yowll be amazed at the way Fitch Shampoo brings out the natural sparkle and
luster of your hair.

* % * Tolks who have tried so-called dandruff cures know that any prod-
uet which will not remove dandruff today will not remove it tomorrow or any
other day. .

* % % syyhen she used Fitch, she could be sure that she was helping to give
her children, no matter what their age, fine hair care, and the assurance of
attractive hair in the future. )

. Many baby clinies recommend Fitch for tiny babies' fine hair and tender
scalps * * *, :

Don’t despair, use your head, save your hair, use Fitch Shampoo.

Par. 4. Through the use of the statements and representations here-
inabove set forth and others similar thereto but not specifically set out
herein, the respondents, directly and by implication, represent that
dandruf! is a skin disease which, if neglected, will have serious patho-
logical consequences; that there are two types of dandruff, one mani-
festing itself in unsightly particles which flake off to the embarrass-
ment of the persen so afflicted, the other type forming closely to the
scalp and clinging to it tightly; that both conditions are unnecessary
because of the efficiency with which every particle of dandruff is
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instantly dissolved and removed with the first application of respond-
ents’ preparation; that the accumulation of dandruff is destructive to
the health and beauty of the hair; that said preparation penetrates
into each hair opening, dissolves all clogging dandruff and other waste
material, gives the scalp a basic corrective cleansing, stimulates the .
scalp, brings about a healthy scalp, and acts as a normalizer in both
dry and oily conditions of the hair; that its action and results are
different than other shampoos; that said preparation kills all germs
-which are normally present on the scalp, leaving the scalp antisepti-
cally clean and free from germs; that after the first application of
said preparation, the scalp is given a new tone and the hair new
vitality; that its use reconditions the hair; that it is a safe prepara-
tion for use on the scalps of the tiniest babies and that its continued
use on the scalps of children, regardless of age, assures possession of
attractive hair in the future; that the removal of dandruff on the first
application with respondents’ product is guaranteed; that the pur-
chaser’s money will be refunded if said preparation fails to remove
dandruff as stated and that such guarantee is backed by one of the
largest insurance companies in the world.

Through the use of the trade name “Fitch Dandruff Remover
Shampoo,” the phrase “Goodbye Dandruff” and the repeated emphasis
of the statement and guarantee that respondents’ product will remove
dandruff instantly on first application, respondents represent and
imply that their product will remove dandruff permanently on first
application and constitutes a cure for dandruff, which implication is
strengthened by respondents’ reference to “so-called dandruff cures”
in connection with respondents’ representation that if such “cures”
will not remove dandruff today, it will not remove it tomorrow or any
other day.

Through the use of the slogan “Don’t despair, use your head, save
your hair, use Fitch Shampoo,” respondents represent that the use of
their product will preserve hair and prevent its loss.

Par. 5. In truth and in fact, the aforesaid statements and repre-
sentations used and disseminated by the respondents in the manner

" hereinabove described are exaggerated, misleading and untrue. Dan-
druff is a physiologically normal condition, consisting of dried dead
cells cast off from the skin of the scalp which will readily flake off
or be held in place by the natural oils of the scalp, and in that event
adhere to the scalp more closely. The accumulation of dandruff does
not necessarily damage the health or beauty of the hair. Respondents’
product will not penetrate into the hair openings and will not give the
scalp a basic or corrective cleansing; nor will said product be effective
in correcting either dry or oily hair conditions. Its action and results
are not materially different than many other shampoos.
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Respondents’ product does not dissolve dandruff. Such material
is taken up by the soap emulsion and rinsed from the scalp. It is not
a healthy stimulant to the scalp, does not recondition the hair, nor
does it give a new tone to the scalp or vitality to the hair. In truth
. and in fact, said product constitutes no more than an effective cleans-
ing agent for washing and cleaning the scalp and hair. Although
the alcohol and soap contained in said product will act as a mild
antiseptic on the surface of the scalp, it will not kill all germs normally
present on the scalp and will not make the scalp antiseptically clean .
and free from germs.

The use of said preparation on the scalp of babies may be dangerous
in that it may cause serious irritation of the delicate scalp and skin
due to the large percentage of alcohol contained therein. Its use
on children will not assure them of having attractive hair in the
future.

The use of said product will not save the user’s hair.

The trade name “Fitch Dandruff Remover Shampoo,” the repre-
sentation “your dandruff has disappeared,” the phrases “Goodbye
Dandruff” and “so-called dandruff cures” employed by respondents,
together with the statement that one of the world’s largest insurance
companies guarantees that the purchase money will be refunded if
Fitch Shampoo does not remove every trace of dandruff on first appli-
cation, all combine to mislead purchasers of respondents’ product into
the belief that dandrufl is an abnormal condition ; that the first appli-
cation of said product results in permanently removing all dandruff
and thereby curing said abnormal condition. In truth and in fact,
the recurrence of dead skin cells on the scalp in the form of dandruff
constitutes a normal physiological action, and for that reason, dandruff
cannot be removed permanently through the use of any cleansing
agent, including respondents’ product. The policy of insurance, as-
suring the performance or fulfillment of the guarantee, is in fact
limited to the amount of the purchase price paid by the purchaser of
respondents’ product. :

Par. 6. The use by respondents of the foregoing false, deceptive,
and misleading statements and representations with respect to their
said preparation hashad and now has the capacity and tendency to and
does mislead a substantial portion of the purchasing public into the
erroneous and mistaken belief that said statements and representa-
tions are true and has caused a portion of the purchasing public
because of such erroneous and mistaken belief to purchase substantial
quantities of said preparation. '

Par. 7. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
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Complaint dismissed without prejudice by the following order:

This matter came on to be heard in regular course upon motion to
dismiss the complaint in this proceeding, filed August 11, 1949, by
counsel for the F'. W. Fitch Investment Corp., and the answer thereto,
filed September 16, 1949, by counsel supporting the complaint, by
which said motion is not opposed.

The complaint in this proceeding charges the respondents named
in the caption hereof with unfair and deceptive acts and practices
in commerce. It alleges that said respondents have disseminated and
have caused to be disseminated in commerce, by United States mails
and by other means, advertisements containing certain false, mislead-
ing, and deceptive statements and representations with respect to a
toilet preparation which they offered for-sale, sold, and distributed in
commerce under the trade name “Fitch’s Dandruff Remover Sham-
poo” for the purpose of inducing, and which are likely to induce di-
rectly or indirectly, the purchase of said preparation in commerce.

From the mction to dismiss and the answer thereto, it appears that
on or about November 30, 1948, the two corporate respondents whose
names appear in the captain hereof were merged and consolidated
into a single corporation, which adopted the name “The F. W. Fitch
Co.,” and that on or about June 15, 1949, the latter corporation sold,
assigned, and transferred its principal operating assets, including its
trade-marks, trade names, formulas, etc., to the Grove Laboratories,
Inc., a Delaware corporation, whose office and principal place of busi-
ness are located at 2652 Pine Street, St. Louis, Mo., and that from
and after June 15, 1949, the F. W. Fitch Co. ceased to manufacture,
sell, or distribute any product bearing the name “Fitch,” including
the preparation “Fitch’s Dandruff Remover Shampoo.” It further
appears that the F. W. Fitch Co., in making the sale to the Grove
Laboratories, Inc., agreed with the latter that it would not manufac-
ture or sell products bearing the name “Fitch” which products were
similar to those it produced and sold prior to June 15, 1949, and that
on June 17, 1949, by amendment to its articles of incorporation, the
name of The F. W. Fitch Co. was changed to the F. W. Fitch Invest-
ment Corp., which now proposes to become solely an investment cor-
poration and which will not in the future manufacture, sell, distribute,
advertise, or promote the preparation “Fitch’s Dandruff Remover
Shampoc.”

The Commission having duly considered the matter and being now
- fully advised in the premises, and being of the opinion that the public
interest does not require further corrective action in this matter at
this time and that the motion to dismiss the complaint in his proceed-
ing should be granted : :

1% is ordered, That the complaint herein be, and it is, hereby dis-
missed without prejudice to the right of the Commission to take such
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further action at any time in the future as may be warranted by the
then existing circumstances.
Before Mr. John P. Bramhall, trial examiner.
Mr. William L. Pencke for the Commission.
Schaetzle, Williams & Stewart and Comfort, 00mfort & Irish, of
" Des Moines, Iowa, for respondents.

ORDER DENYING MOTION TO RECALL COIIPLAINT, OR FOR THE ADOPTION OF
CERTAIN ALTERNATIVE PROCEDURE

This matter coming on to be heard upon respondents’ motion that
the complaint herein be recalled and that in lieu thereof the advertising
claims referred to in the complaint (which are alleged by respondents
to be common throughout the scalp-preparation and shampoo indus-
try) be dealt with on an industry-wide basis, or in the alternative that
complaints be issued by the Commission against all other members of
the Industry using advertising similar to respondents’ and that all
such proceedings be consolidated, and upon respondents’ request for
oral argument on said motion, and upon the answer filed by the
attorney supporting the complaint to said motion, the reply of
respondent to said answer, and the record herein ;

And the Commission having first considered respondents’ request
for oral argument on the motion, and it appearing that the matter is
fully presented by the papers referred to above and that oral argu-
ment on the matter would serve no useful purpose:

1t is ordered, That said request for oral argument be, and it hereby
is, denied.

And the Commission having duly considered said motion, and being
of the opinion that the matters set forth therein are insufficient to
warrant the recalling of the complaint or the adoption of the alterna-
tive procedure proposed by respondents:

1tis ordered, That said motion be, and it hereby is, denied.

OPINION OF THE COMMISSION

Ewin L. Davis, Commissioner.

The respondents, F. W. Fitch Manufacturing Co. and the F. W,
Fitch Co. have their principal place of business in Des Moines, Towa.
The respondent, F. W. Fitch Manufacturing Co., is engaged in the
manufacture and the respondent F. W. Fitch Co. is engaged in the
sale and distribution of a preparation designated “Fitch’s Dandruff
Remover Shampoo.” On May 21, 1946, the Commission issued a com-
plaint alleging that respondents were disseminating various false
representations relative to the effectiveness of said shampoo. These

alleged misrepresentations cover a number of subjects, particularly
the efficacy of said shftmpoo in removing and preventing dandruff.
Respondents filed an answer in which they denied that the representa-
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tions placed in issue in the complaint are false. No testimony has
been taken in the case.

The respondents filed a motion in which they requested the Com-
mission to recall the complaint and to order a general study of the
scalp preparation and shampoo industry in the United States with the
view of determining on an industry-wide basis the extent to which
the practices alleged in the complaint are common to the industry and
whether or not such practices constitute violations of the Federal
Trade Commission Act. The respondents request in said motion that
if it is found that such practices are in violation of said Act the Com-
mission take such actions and procedures on an industry-wide basis
as may be proper in the premises. ,

As an alternative to the above, the respondents request the Com-
mission to issue complaints against other members of the industry
who are committing acts of the kind charged against the respondents
in the complaint and to consolidate all of such proceedings for hear-
ings and determination with a view to determining in the one proceed-
ing, on an industry-wide basis, whether or not the practices alleged
against the respondents are violations of the Federal Trade Com-
mission Act; and if they are violations, respondents request the Com-
mission to take such action on an industry-wide basis as may be proper.
Respondents request the Commission to fix a time for oral hearing on
the motion before the full Commission, and pending such hearing and
the determination of the motion to stay all further action in the
proceeding. _ : v

As stated above, respondents request the Commission to make a gen-
eral study of the industry and to tale corrective action.on an industry-
wide basis against those practices which may be in violation of the
Federal Trade Commission Act. There are now in preparation and
consideration Trade Practice Conference Rules for the Cosmetics and
Toilet Preparations Industry. The rules proposed and considered at
said conference included a rule covering in general terms the mis-
representation of cosmetics and toilet preparations. Subsequent to
the filing by the respondents of the aforesaid motion in this case, the
respondents, under date of June 9, 1947, submitted a proposed revision
of the said general rule relative to misrepresentations of cosmetics
and toilet preparations. This proposed revision submitted by re-
spondents specifies in thirteen separate categories types of representa-
tions considered as falling within or without the general prohibitions
of the rule. Certain portions of this proposed rule revision would,
in effect, approve advertising representations of respondents which
the complaint alleges are misleading. The motion of respondents is
without prejudice to their position that the advertising used by them
is “true and correct in all respects” and it is their stated intention te
establish this by proof if and when the issues are tried on their merits.
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In view of the statements made in respondents’ motion and the nature
of the proposed rule revision, it appears that a trial of the issues on
their merits is the only appropriate way to dispose of this proceeding.

One of the alternatives suggested .in said motion by respondents
was that the Commission issue complaints against all members of the
scalp preparation and shampoo industry who may be disseminating
false advertisements and that these proceedings be consolidated for
the purposes of hearings and determinations. If complaints were
issued against other concerns which allegedly may be disseminating
false advertisements, it would be impractical and confusing to con-
solidate such matters into one series of hearings. The preparations
would undoubtedly have different formulae and the advertisements
would be worded differently and would have different approaches
to what are perhaps common advertising objectives. In other words,
it would be necessary to try each case on its merits and it would be im-
practical to consolidate all the cases and have one series of hearings.

One of the grounds stated by the respondents in their motion as a
basis for the relief requested was that the Commission has not pro-
ceeded against distributors of other preparations in competition with
respondents. This statement is not in accord with the facts for the
reason that within the past fifteen years the Commission has acted
In approximately 185 cases, formal and informal, involving shampoo
and scalp preparations and preparations for the removal of dandruff.
During such period the Commission has issued approximately 50
orders to cease and desist and has accepted from respondents ap-
proximately 70 stipulations to cease and desist in such cases. The
total number of cases involving all types of shampoos, hair tonics,
and other scalp preparations and treatments, including pending cases,
amounts to approximately 360.

Respondents attached to their motion as exhibits photostats of al-
leged advertisements disseminated by a number of competitors of
respondents. It may be that a number of these competitors and others
engaged in selling preparations for the scalp and the treatment of
dandruff are disseminating false advertisements in violation of the
Federal Trade Commission Act. The Commission has directed the
Radio and Periodical Division of the Office of Legal Investigations
to make a survey of advertising used by manufacturers and distribu-
tors of shampoo and scalp preparations and to report to the Commis-
sion the results of such survey. If it apears from such survey that any
of such concerns are apparently disseminating false advertisements,
the Commission will take such action in the public interest as appears
advisable.

The respondents requested in the aforesaid motion that the Commis-
sion fix a time for oral hearing on the motion before the full Com-
mission. The Commission is of the opinion that all of the facts in
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the matter necessary for the disposition of the motion of respondents
are before the Commission and it is therefore not necessary to hear
oral arguments on said motion.

For the reasons stated above, the motion of respondents has been
denied and the Commission has directed that the trial of the issues on
the merits proceed in due course.

- BerNuARDT PETERsON, TrapING As Brerrou Manvuracruring Co.
Complaint, December 15, 1942. Order, February 15, 1950. (Docket
4876.)

Charge: Advertising falsely or misleadingly as to source or origin,
history, qualities, properties, or results and safety of product, and
neglecting, unfairly or deceptively, to make material disclosure as to
safety of product; in connection with the compounding and sale of
an aqueous arsenic preparation designated “Berlou Guaranteed
Mothproof.”

CompraINT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said Act,
the Federal Trade Commission, having reason to believe that Bern-
hardt Peterson, individually and trading as Berlou Manufacturing
Co., hereinafter referred to as respondent, has violated the provisions
of said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, sating its chrges in that respect as follows:

Paracrarr 1. Respondent Bernhardt Peterson is an individual
trading under the style and firm name of Berlou Manufacturing Co.,
with his principal place of business located at Marion, Ohio.

Par. 2. Acting in his individual capacity and trading under the
style and firm name of Berlou Manufacturing Co., respondent is now,
and for more than 2 years last past has been, engaged in the business
of compounding, selling and distributing an aqueous arsenic p1epa1 a-
tion designated “Berlou Guaranteed Mothproof »

Respondent causes said preparation designated as aforesaid when
sold to be transported from his place of business in the State of Ohio
to purchasers thereof located in various other States of the United
States and in the District of Columbia.

Respondent maintains and at all times mentioned herein has main-
tained a course of trade in said preparation in commerce between and
among the various States of the United States and in the District of
Columbia.

Par. 8. In the course and conduct of his aforesaid business the re-
spondent has disseminated and is now disseminating and has caused,
and is now causing the dissemination of, false advertisements concern-
ing his said preparation by the United States mails and by various
other means in commerce as commerce is defined by the Federal Trade
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Commission Act, and respondent has also disseminated and is now
disseminating and has caused, and is now causing the dissemination
of, false ‘Ldvertlsements concerning his said preparation by various
means for the purpose of 1nducmg and which are hkely to induce,
directly or 1nd1rectly, the purchase of said preparation in commerce
as commerce is defined by the Federal Trade Commission Act. Among
and typical, but not exclusive, of the false, misleading, and deceptlve
statements and representations contained in the aforesnid advertise-
ments disseminated and caused to be disseminated by the United States
mails, by advertisements inserted in newspapers, magazines, and other
periodicals and by service manuals, circulars, leaﬂets, pamphlets,
stickers, and other advertising hter‘lture are the following:

An 01d Arablan formula is the Oriental background for Berlou Mothproof-
ing * * * Tt was developed from an Arabian formula.

Many years ago an old-time Arab rug weaver cannily told buyers that his rugs
would never be destroyed by moths.

Finally in 1900 scientists discovered the old Arab secret. They suspected that
the ancient Oriental’s rugs were immune to moths because of a certain combina-
tion of ingredients used in his dyes. Chemical analysis soon confirmed this
theory.

Further tests and research resulted in a colorless, odorless, harmless moth-
proofing formula that goes into and remains in fabrics like a dye. Thus Berlou
‘was developed.

BERLOU, as such, became a new commercial achievement in 1930—and since
then it rose quickly to national fame. This sky rocketing advancement was due
to economic and scientific discoveries, even more sensational than the original
formula. For years Berlou research engineers were at work to refine and im-
prove the basic formula. They found that all the ingredients once so expensive,
could now be produced from domestic supplies. If purchased in large quantities
for mass production, they could be reduced in cost for the broadest possible
public use,

Berlou is positive protection against moths, )

* * * Tt will protect against damage by carpet beetles, two bugs, tobacco
bugs, silverfish, buffalo moth—in fact, it will kill any insect that attempts to eat
any material treated with BERLOU.

Berlou Guaranteed Mothproof ends moth damage for 5 years or Berlou pays the
bills.

Note these features of Berlou Guaranteed Mothproof. Only one application is
required which is guaranteed for 5 years.

The Berlou 5 year guarantee is moth insurance to you. When Berlou moth-
proofing is figured in terms of its long, satisfactory, carefree benefits it becomes
the most reasonable mothproof to use.

Berlou Guaranteed Mothproof ends moth damage for 10 years or we pay the
bill, )

Since only one application is required there is no need for repeated spraying.
With many temporary moth preventives it is necessary to spray household arti-
cles every few months. For this reason Berlou is far more economical.

Mothproof with Berlou and you have mothproofed for life,

BERLOU ACTS LIKE A DYE. It penetrates the fabric. It is guaranteed
protection. It is not removed even by dry cleaning, Washing fabrlc ‘moth-
proofed with Berlou is like washing any dyed material.

Berlou js made like a _dye. Instead of coloring matter it contains the moth
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killing ingredients. Once applied it becomes a part of the material treated
* * *

Berlou is permanent protection against moth damage because it actually be-
comes a part of the material treated.

Time, use or exposure cannot remove or weaken the effects of Berlou.

The amount of Berlou needed is so small that articles treated with it are not
poisonous or injurious to humans.

Par. 4. By and through the use of the foregoing statements and
representations and others similar thereto not specifically set out
herein, respondent replesents that the formula of his preparation is
of secret Arabic origin; that said secret formula was discovered in
1900, and was developed and improved by his research engineers
through economic and scientific discoveries; that spraying one appli-
cation of said preparation upon wearing apparel and household
‘furnishings renders them absolutely and permanently immune from
damage or destruction by all kinds and varieties of insects and their
larvae and that absolute protection of from 5 to 10 years, or for
the life of the material, from such damage or destruction is gnaran-
teed; that said preparation acts like a dye and becomes a part of
the fabric treated by it; that time, use, or exposure cannot remove
or weaken the moth-killing effects of said preparation; that said prep-
aration is entirely safe and harmless in use and articles treated with
it are not poisonous or injurious to humans.

Par. 5. The foregoing statements and representations are false,
misleading, and deceptive. In truth and in fact, the formula for
said preparation is not of secret Arabic origin, and was not dis-
covered in 1900 or at any other time. On the contrary, the properties

of the active ingredient in said preparation, to wit, sodium arsenite,
have. been known for centuries and the formula, or one of similar
nature, has been known and in general use for a long period of time.
Respondent’s research engineers at no time have contributed any sig-
nificant developments or improvements in the formula for said prep-
aration. Application of said preparation to fabrics, either wearing
apparel or household furnishings, will not render them permanently
immune from damage or destruction by insects or their larvae; and
protection of from 5 to 10 years, or the life of the material, cannot be
assured. When applied, said preparation does not act like a dye and
does not become a part of the fabric. On the contrary, solutions of
sodium arsenite have not afﬁnity for woolen fabrics and the arsenic
content of the preparation is only physically suspended in and upon
the fabric treated when the aqueous solution has evaporated. Such
solids are displaced and lost through wear, use and lapse of time and
such protection as might otherwise exist is thereby lessened or entirely
dissipated. Said preparation is not harmless to humans when used
on garments or other materials with which humans come into con-
tact. Frequent contact of the body with materials treated with said
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preparation may result in systemic absorption of arsenic, with re-
sultant chronic or acute arsenic poisoning.

The use by the respondent of the trade name “Berlou Guaranteed
Mothproof” for his preparation and the use of the words “mothproof”
and “mothproofing” to describe such preparation constitute, in them-
selves, false advertisements in that they serve as representations that
said preparation provides permanent and absolute protection against
damage or destruction by moths, which is not the fact.

Par. 6. Respondent’s advertisements, disseminated as aforesaid,
constitute false advertisements for the further reason that they fail
to reveal facts material in the light of the representations made therein
and material with respect to consequences which may result from the
use of the preparation to which the advertisements relate, under the
conditions prescribed in said advertisements or under such conditions
as are customary or usual. Respondent’s said preparation contains
sodium arsenite in such quantities that garments or other materials
treated therewith and coming into contact with the human skin may
produce skin irritation followed by increased pigmentation. Fre-
quent contact with such materials may result in systemic absorption
of arsenic and acute or chronic arsenic poisoning. Said advertise-
ments also fail to reveal that careless and inexpert application of said
preparation, resulting in an excessive deposit of arsenic on all or
parts of the fabric treated, will tend to increase the potential danger
of arsenic poisoning. Furthermore, said advertisements fail to reveal
that in the application of said preparation by means of a spray, the
inhalation of the spray or permitting the same to come into contact
with the skin should be avoided.

Par. 7. The use by the respondent of the aforesaid false, deceptive,
and misleading statements and representations disseminated as afore-
said, has had, and now has, the capacity and tendency to, and does,
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that all such statements and
representations are true and that said preparation is harmless to
humans and entirely safe in use, and induces a substantial portion
of the public, because of such erroneous and mistaken belief, to pur-
chase respondent’s said preparation. :

Par. 8. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public, and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:
This matter came on to be heard upon the motion to close this pro-
~ceeding without prejudice filed February 8, 1949, by counsel support-
ing the complaint, to which no answer has been filed.
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The complaint herein, issued December 15, 1942, charges that re-
spondent has engaged in unfair and deceptive acts and practices in
commerce in connection with the sale and distribution of “Berlou
Guaranteed Mothproof,” a preparation offered for use as a mothproof-
ing agent, through the dissemination of advertisements which are
alleged to be false because they misrepresent product eflicacy and for
the further reason that they fail to reveal that such preparation con-
taining the ingredient sodium arsenite is potentially injurious to
the health of persons using it as directed or under such conditions as
are customary or usual.

On June 25, 1947, subsequent to the institution of this proceeding,
the Federal Insecticide, Fungicide, and Rodenticide Act was approved.
It appears to the Commission that the instant preparation is an
“economic poison” within the meaning of such act, and that in ac-
cordance with the provisions thereof the Secretary of Agriculture
is vested with primary jurisdiction over those statements and repre-
sentations challenged in the complaint as misleading which relate to
the effectiveness of respondent’s product. In view of the Commission’s
policy of cooperation with other Federal agencies in connection with
practices and commodities concerning which other Federal agencies
also have jurisdiction, the Commission is of the opinion that no further
corrective action should be taken in this matter at this time with
respect to these statements and representations.

It further appears from the motion that the use of sodium arsenite
in respondent’s product has been discontinued. The Commission
therefore is of the opinion that further proceedings looking to a de-
termination of the issue relating to safety in general use of the product
formerly sold by respondent are not required in the public interest at
this time.

The Commission having duly considered the matter and being now
fully advised in the premises:

1t is ordered, That the complaint herein be, and the same hereby is,
dismissed Wlthout prejudice to the right of the Commission to insti-
tute a new proceeding against the respondent or to take such further
or other action in the future as may be warranted by the then existing
circumstances.

Before Mr. Lewis C. Russell and Mr. John W. Addtson, trial
examiners.

Mr. Carrel F. Rhodes for the Commission.

Guthery & Guthery, of Marion, Ohio, and Frost & Towers, of Wash-
ington, D. C., for respondent.

Hexry MobeLy, Rose MopeLL, axp Wittiase Mopery, TrapING AS
Henry Moperr anp Co. Complaint, December 1, 1944. Order,
March 8, 1950. (Docket 5254.) -

Charge: Misbranding or mislabeling and neglecting, unfairly or
deceptively, to make material disclosure as to composition of product
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in violation of the Wool Products Labeling Act of 1939, and the
Federal Trade Commission Act; in connection with the introduction
into commerce and in the sale of clothing and blankets. ’

ComrprainT: Pursuant to the provisions of the Federal Trade Com-
mission Act and the Wool Products Labeling Act of 1939, and by
virtue of the authority vested in it by said Acts, the Federal Trade
Commission, having reason to believe that Henry Modell, Rose Modell,
and William Modell; individually and as copartners trading and doing
~business as Henry Modell and Company, hereinafter referred to as
respondents, have violated the provisions of the shid acts and the rules
and regulations promulgated under the Wool Products Labeling Act
of 1939, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

Paracraru 1. The respondents, Henry Modell, Rose Modell, and
William Modell, are copartners trading and doing business as Henry
Modell & Co., and have their office and pringipal place of business at
280 Broadway, New York, N. Y.

Par. 2. The respondents are engaged in the introduction into com-
merce, and in the sale, transportation, and distribution of wool prod-
ucts, as such products are defined in the Wool Products Labeling Act
of 1939, in commerce, as “commerce” is defined in said Act, and in the
- Federal Trade Commission Act. Many of respondents’ said products
are composed in whole or in part of wool, reprocessed wool, or reused
wool, as those terms are defined in the Wool Products Labeling Act of
1939, and such products are subject to the provisions of said act and
the rules and regulations promulgated thereunder. Since July 15,
1941, respondents have violated the provisions of said act and said
rules and regulations in the introduction into commerce, and in the
sale, transportation, and distribution of said wool products in said
commerce, by causing said wool products to be misbranded within the
" intent and meaning of said act and rules and regulations.

Par. 3. Among the wool products introduced into commerce and
sold, transported, and distributed in said commerce as aforesaid were
clothing and blankets. Exemplifying respondents’ practice of violat-
ing said act and the rules and regulations promulgated thereunder is
its misbranding of the aforesaid products in violation of the provisions
of said act and said rules and regulations by failing to affix to said
products a stamp, tag, label, or other means of identification, or a sub-
stitute in lieu thereof, as provided by said act, showing: () The per-
centage of the total fiber weight of the wool products, exclusive of
ornamentation not exceeding 5 per centum of said total fiber weight,
of (1) wool, (2) reprocessed wool, (8) reused wool, (4) each fiber
other than wool where said percentage by weight of such fiber was 5
per centum or more, and (5) the aggregate of all other fibers; (b)
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the maximum percentage of the total weight of the wool product of
nonfibrous loading, filling or adulterating matter; (c) the percentages
in words and figures plainly legible by weight of the wool contents of
such wool product where said wool product contains a fiber other than
wool; (d) the name of the manufacturer of the wool product, or the
manufacturer’s registered identification number and the name of a
seller or reseller of the product as provided for in the rules and regu-
lations promulgated under such act, or the name of one or more persons
subject to section 8 of said act with respect to such wool product.

Par. 4. The aforesaid acts, practices, and methods of the respond-
ents as alleged were and are in violation of the Wool Products Labeling
Act of 1939, and the rules and regulations promulgated thereunder,
and constitute unfair or deceptive acts or practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This proceeding came on to be heard by the Federal Trade Com-
mission upon the complaint, joint answer of respondents, testimony,
and other evidence consisting of certain stipulated facts taken before a
trial examiner of the Commission theretofore duly designated by it,
recommended decision of the trial examiner and briefs in support of
the complaint and in opposition thereto (oral argument not having
been requested).

The complaint alleges that respondents have introduced and sold
into commerce, blankets, clothing, and other products composed in
whole or in part of wool, reprocessed wool, or reused wool to which
articles respondents have failed to affix a label or tag affording the
information in respect to fiber content and other matters required by
the Wool Products Labeling Act of 1939, and the rules promulgated
thereunder. It is further charged that such misbranding constitutes
unfair and deceptive acts and practices in commerce within the mean-
ing of the Federal Trade Commission Act.

Respondents engage in the jobbing and retailing of sporting goods,
clothing, and sundry dry goods in interstate commerce. During the
period referred to in the complaint, the bulk of the wool products
offered for sale by respondents consisted of surplus goods manufac-
tured under contracts with the Government and was acquired by
respondents from the Government or from the manufacturers thereof.
Some of such wool products bore no labels as to fiber content when sold
by respondents in commerce, and it is stipulated in such connection
that respondents made no alterations or changes with respect to prod-
uct labeling but resold such merchandise in the same condition in
which it had been received by them.

Wool products which are manufactured pursuant to Government
contracts and which subsequently become available for civilian use
should be labeled with information in the form required under the
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act and rules by the civilian business concern which proposes to trans-
mit such products into commercial channels leading to the consumer.
In this case, however, the diversion to civilian use of the products
here involved occurred prior to December 1944 under the abnormal
and unsettled conditions inherent in a wartime economy. Under the
conditions then prevailing, the securing of correct information in
respect to the fiber content and other matters and the affixing to each
of such products of appropriate labels or other means of identification
would have delayed substantially their availability to consumers when
the demand for such products was urgent. Respondents, during the
hearings, have expressed an intention to cooperate in the future with
the Commission in its administration of the act. The Commission,
therefore, is of the opinion that in the circumstances no further action
should be taken herein at this time.

The Commission having duly considered the matter and being fully
advised in the premises: '-

It is ordered, That the complaint herein be, and the same hereby is,
dismissed without prejudice to the right of the Commission to institute
a new proceeding or to take such further or other action in the future
as may be warranted by the then existing circumstances,

Commissioner Mead not participating.

Before Mr. Arthur F. Thomas and Mr. William L. Pack, trial
examiners.

Mr.J. W. Brookfield, Jr., and Mr. DeWitt T. Puckett for the Com-
mission. o :

Mr. Milton Solomon, of New York City, for respondents.

Arrra Cosmerics, Inc., Oscar C. Ouix anp Evcexe A. Kovenko.
Complaint, March 17, 1943. Original findings and order, May 26,
1948. 44 F.T. C. 883. (Docket 4930.) Opinion and order vacating
and setting aside order to cease and desist, November 8, 1949. 46
F. T. C. 1077. Order vacating and setting aside findings as to the
facts and conclusion and dismissing complaint without prejudice,
Maxrch 9,1950. .

Charge: Advertising falsely or misleadingly as to qualities, prop-
erties, or results and safety of products; in connection with the sale
of two preparations, namely, “Irma” and “Sutra,” respectively, recom-
mended for use as a depilatory, and as a protection against sunburn.
. Order vacating and setting aside findings as to the facts and
conclusion and dismissing complaint without prejudice, follows:

This matter came on to be heard in regular course upon motion, filed
December 12, 1949, jointly by counsel for. respondent and counsel sup-
porting the complaint, to set aside the findings as to the facts and
conclusion in this proceeding as they relate to the product Irma
and for an order dismissing the complaint without prejudice as it
relates to said product.
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The order to cease and desist herein, issued on May 26, 1948, was
vacated and set aside by order of November 8, 1949, for the reasons
stated in the opinion accompanying said order. By its order of May
26, 1948, the Commission dismissed the complaint as to the respondent
Oscar C. Olin for the reason that he severed his connection with the
respondent corporation on August 11, 1943, and as to the respondent
Eugene A. Kovenko for the reason that his duties in connection with
the operation of the corporate respondent were largely clerical and he
had taken no prominent part in the conduct of its business. By said
order, this proceeding was also closed without prejudice as it related
to the product Sutra, primarily on the basis that the use of all advertis-
ing of the type alleged in the complaint with respect to this product had
been discontinued some 6 years prior to the issuance of the complaint
and there was good reason to assume that the use of such advertising
material would not be resumed in the future.

The Commission having duly considered the matter and being now
fully advised in the premises, and being now of the opinion that in
view of the foregoing circumstances and that for the reasons set forth
in the opinion accompanying the order of November 8, 1949, the find-
ings as to the facts and conclusion in this proceeding should be va- -
cated and set aside as to all respondents and products named in the
complaint, and that the complaint should be dismissed without preju-
dice as to said respondents and products, and being of the opinion that
said joint motion should be granted :

It is ordered, That the findings as to the facts and conclusion entered
herein be, and the same are, hereby vacated and set aside in their en-
tirety and that the entire complaint be, and it is, hereby dismissed
without prejudice to the right of the Commission to take such further
action at any time in the future as may be warranted by the then
existing circumstances.

Before Ar. John L. Hornor and Mr. Randolph Preston, trial
examiners.

Mr. Olark Nichols for the Commission.

Klein, Alexander & Cooper, of New York City, for respondents.

N. ERLANGER, BLumeart & Co., Inc.  Complaint, October 81, 1944.
Order, March 13, 1950. (Docket 5243.) '

Charge: Discriminating in favor of certain of respondent’s cus-
tomers, including its “prestige” customers, as against others by furnish-
" ing or paying for services or facilities furnished by such customers in
connection with the processing, handling, sale, or offering for sale
to garment manufacturers and their retailer customers, of respondent’s
“Earl-Glo” and “Duchess” acetate-rayon lining materials in violation
of subsections (d) and (e) of section 2 of the Clayton Act, as amended.

75
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ComprainT: The Federal Trade Commission, having reason to be-
lieve that the party respondent named in the caption herein and here-
after more particularly designated and described, since June 19,
1936, has violated and is now violating the provisions of subsections
(d) and (e) of section 2 of the Clayton Act (U. S. C. Title 15, sec. 13),
as amended by the Robinson-Patman Act, approved June 19, 1936,
hereby issues its complaint, stating its charges with respect thereto as
follows: '

Count I

Parscrapu 1. Respondent N. Erlanger, Blumgart & Co., Inc., is
a corporation organized and existing under and by virtue of the laws
of the State of New York, with its.principal office and place of business
located at 354 Fourth Avenue, New York, N. Y.

Par. 2. Respondent is now, and has been since June 19, 1936, en-
gaged in the business of converting acetate rayon greige fabrics into
dyed, finished materials and distributing such dyed, finished materials
to garment manufacturers. The respondent is one of the largest
converters and distributors of acetate rayon fabrics in the United
States. The acetate rayon fabrics converted by the respondent into
dyed, finished materials are sold and distributed by the respondent
for wearing apparel linings. The dyed, finished materials processed
from the acetate rayon greige fabrics are sold and distributed by
the respondent under various registered trade names, such as “Earl-
Glo,” a rayon taffeta, and “Duchess,” a rayon satin. The respondent
supplies all garment manufacturers purchasing and using its branded
linings in their garments with labels or tags bearing the particular
brand name of the lining used and identifying it as the product of
respondent. These labels or tags are attached to each of the finished
garments by the garment manufacturer. In some instances, the re-
spondent furnishes a special tag on which is noted a legend that-the
garment is lined with Earl-Glo acetate rayon taffeta or with Duchess
acetate rayon satin, as the case may be.

The linings processed by the respondent from the acetate rayon
greige fabrics are sold directly to manufacturers of coats and suits.
The lining materials processed by the respondent are then used by such
manufacturers in the manufacture of men’s, women’s, and children’s
coats and suits. Such coats and suits are sold by such garment manu-
facturers to single retail dress shops, multiple retail dress shop, de-
partment stores, women’s specialty stores, single retail men’s stores,
multiple retail men’s stores, and men’s haberdashery stores. Such
garments are then resold by such retailers to the consuming public.

Par. 3. Respondent sells and distributes its finished acetate rayon
lining materials in commerce between and among the various States
of the United States and in the District of Columbia, and as a result
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of such sales causes said products, when sold, to be shipped and trans-
ported from its place of business to purchasers thereof who are lo-
cated in various States of the United States other than the State in
which respondent’s place of business is located. There is and has
been at all times mentioned herein a continuous course of trade and
commerce in said products across State lines between respondent’s
factory and the purchasers of said products. Said products are sold
and distributed for use and resale within the various States of the
United States and in the District of Columbia.

The respondent’s enterprise is one which is operated with the ulti-
mate objective of marketing all its products to the consuming public
in all parts of the United States through manufacturers of coats
and suits and through retail stores dealing in such products.

Par. 4. In the course and conduct of its business as aforesaid, re-
spondent is now and during all the time mentioned herein has been
in competition with other corporations and with individuals, partner-
ships, and firms engaged in the business of converting acetate rayon
greige materials and fabrics into dyed, finished materials and dis-
tributing such converted rayon fabrics to garment manufacturers.

Many of the respondent’s garment-manufacturing customers and
their retailer customers are competitively engaged with each other
and with customers of the respondent’s competitors in the resale of
garments lined with acetate rayon fabrics within the trading areas
where the respondent’s said customers, respectively, offer for sale
and sell the said products purchased from the respondent or where
the retailer customers of respondent’s customers offer for sale and sell
said products. A

The respondent’s entire plan of distribution, beginning with its
sale of acetate rayon fabrics, after being dyed and finished by the
respondent, to garment manufacturers for use in the manufacture
of men’s, women’s, and children’s coats and suits, the sale of such
products by such garment manufacturers to retailers, and ending with
the resale of such products by such retailers to the consuming public,
is an integrated whole, and respondent’s channels of distribution can-
not be separated without effacing and destroying the final objective
of the respondent, which is to market its processed acetate rayon
fabrics to the consuming public in the form of linings for men’s,

-women’s, and children’s coats and suits under the registered trade-
marks “Earl-Glo” and “Duchess.” Respondent’s customers are, there-
fore, not only manufacturers of men’s, women’s, and children’s coats
and suits but retailers, and the transactions affected by or involved
in the practices charged in this complaint as being unlawful are trans-
actions between.the respondent and both classes of customers.

Par. 5. In the course and conduct of its business in commerce re-
spondent, since June 19, 1936, has secretly paid and agreed to pay
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to certain manufacturers of men’s, women’s and children’s coats and
suits, and to some of their retail customers certain sums of money
as compensation for and in consideration of advertising and promo-
tional services furnished by them in connection with the sale and
the offering for sale of acetate rayon greige fabrics converted by re-
spondent into dyed and finished materials and resold by respondent
for use in the manufacture of men’s, women’s, and children’s coats
and suits under the registered trade-marks “Earl-Glo” and “Duchess.”
The making of such payments has been concealed by the respondent
from the competitors of such favored coat and suit manufacturers
and their retailer customers. Respondent has not made such pay-
ments available on proportionally equal terms or on any terms to
other and competing manufacturers of men’s, women’s, and children’s
coats and suits, or to other and competing retailer customers.

For the purpose of determining the customers who shall be thus
favored or discriminated against, the respondent arbitrarily classifies
them on the basis of “prestige,” and on its judgment as to the nature
and degree of “prestige” such customers enjoy in the men’s, women’s,
and children’s coat and suit industries and in the retail distribution
of such products. The respondent has paid to some of such favored
manufacturers and to their retailer customers varying amounts of
money, ranging from $125 to $4,550 and over, during a single-year
period for the advertising of garments lined with acetate rayon fab-
rics under the registered trade-marks “Earl-Glo” and “Duchess.”

Par. 6. It has been the policy of respondent to conceal from all of
its men’s, women’s, and children’s coat and suit manufacturing cus-
tomers and all of their retailer customers, except those favored by
respondent, the details of its agreements relating to compensation of
coat and suit manufacturing customers and their retailer customers
for services in connection with advertising and promotional facilities.
Customers of the respondent and their retailer customers are denied
knowledge of such allowances and compensation, and the respondent
does not and has not made known to any customers except its favored
ones and to their retailer customers that it pays compensation for
advertising and promotional services in connection with the sale of
coats and suits, lined with acetate rayon fabrics manufactured by the
respondent, to the consuming public. Respondent has resisted the
extension of such allowances to some purchasers of acetate rayon
lining materials and their retailer customers, even though such pur-
chasers and customers were willing to furnish advertising and promo-
tional services to the respondent in connection with the sale of gar-
ments lined with acetate rayon fabrics under the registered trade-
marks “Earl-Glo” and “Duchess” to the consuming public, for the
reason that such nonfavored customers did not come within mspond-
ent’s classification of “prestige” customers.
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Par. 7. The above-described acts and practices of the respondent
are in violation of subsection (d) of section 2 of the Clayton Act,
as amended by the Robinson-Patman Act, approved June 19, 1936
(U. 8. C. Title 15, sec. 13).

Count II

Paracrarm 1. For its charges under paragraph 1 of count IT of
this complaint, the Commission relies upon the matters and things set
out in paragraphs 1 to 4, inclusive, of count I of this complaint to
the same extent and as though the allegations of said paragraphs
were here set out in full. Said paragraphs 1 to 4, inclusive, of said
count I are incorporated herein by reference and made a part of this
count.

Par. 2. Since June 19, 1936, in the course and conduct of its business
described in paragraphs 1 to 4, inclusive, of count I hereof, respondent
has discriminated and is discriminating in favor of certain purchasers
of acetate rayon fabrics for use as linings in the manufacture of men’s,
women’s, and children’s coats and suits under the registered trade-
marks “Earl-Glo” and “Duchess” against other purchasers of such
linings by agreeing to furnish, by furnishing or by contributing to the
furnishing of services and facilities connected with the offering for
sale of such coats and suits and by not according such services and
facilities to all purchasers of acetate rayon fabrics for the lining of
such coats and suits on proportionally equal terms.

Par. 3. The respondent has entered into advertising and promotional
arrangements with certain of its retailer customers among which are
R. H. Macy & Co., of New York, N. Y.; Saks, Inc., 34th St., New York,
N. Y.; Bests Apparel, Inc., Seattle, Wash. ; Kresge Department Stores
of New York, N. Y.; Gimbel Brothers, Inc., New York, N. Y.; Maurice
L. Rothschild, Chicago, I1l.; Peck & Peck, New York, N. Y.; B. Alt-
man & Company, New York, N. Y.; Lord & Taylor, New York, N. Y.;
Bloomingdale Bros., Inc., New York, N. Y.; Chas. A. Stevens & Co.,
Chicago, I1l.; Abraham & Straus, Brooklyn, N. Y., and others. Asa
part of such arrangements, large sums of money have been expended
by the respondent since June 19, 1936, in sharing with such purchasers
the cost of advertising men’s, women’s and children’s coats and suits
containing acetate rayon linings manufactured by respondent under its
registered trade-marks “Earl-Glo” and “Duchess,” and the respondent
has not accorded such services or facilities to other purchasers com-
petitively engaged with the afore-mentioned retailers on proportion-
ally equal terms or on any terms. ' ' '

Par. 4. The aforesaid acts of respondent constitute a violation of
the provisions of subsection (e) of section 2 of the Clayton Act, as
amended by the Robinson-Patman Act, approved June 19, 1936
(U. S. C. title 15, sec. 13).
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Complaint dismissed without prejudice by the following order :

‘This matter coming on to be heard by the Commission upon a
motion, filed March 11, 1948, on behalf of the respondent, requesting
that the complaint herein be dismissed, which motion was not answered
by counsel in support of the complaint ; and

It appearing from said motion and affidavit attached thereto and
from the record (1) that the complaint charges the respondent with
haviug discriminated in favor of certain of its customers as against
others by furnishing or paying for services or facilities furnished by
such customers in connection with the processing, handling, sale, or
offering for sale, of its acetate rayon lining materials in violation of
subsections (d) and (e) of section 2 of the Clavton Act, as amended ;
(2) that all of the practices complained of were dlscontmued by the
respondent in 1944 with no intention of ever resuming the same; and
(8) that, in any event, the economic conditions in the industry prior
to 1944, under which producers of rayon materials felt it necessary to
create in the consuming public a demand for products fabricated from
rayon yarns no longer exist; and

The Commission being of the opinion that in the circumstances the
public interest does not require a continuation of this proceeding at
this time:

1% is ordered, That the complaint herein be, and it hereby is, dis-
missed without prejudice to the right of the Commission to institute
a new proceeding or to take such further action against the respondent
at any time in the future as may be warranted by the then existing
circumstances.

Mr. Eldon P. Schrup for the Commission.

Hays, Wolf, Schwabacher, Sk?ar, and E'pstem, of New York City,
for respondent.

Erwin F. Lecurer Trapine as House or Lecaier. Complaint,
October 1,1948. Order, March 13,1950. (Docket 5589.)

Charge: Advertising falsely or misleadingly and neglecting, un-
fairly or deceptively, to make material disclosure as to qualities,
properties or results and safety of product; in connection with the
sale of respondent’s “Beautiderm” device for use in the electrolytic
removal of superfluous hair from the body by individual self-applica-
tion in the home.

CompraINT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said Act,
.the Federal Trade Commission, having reason to believe that Erwin
F. Lechler, an individual, trading as House of Lechler, hereinafter
referred to as respondent, has violated the provisions of the said Act,
and it appearing to the Commission that a proceeding by it in respect



DISMISSALS—HOUSE OF LECHLER—COMPLAINT 1145

thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

ParagrarH 1. Erwin F. Lechler is an individual, trading as House
of Lechler, with his office and principal place of business located at
560 Broadway, New York, N. Y. Respondent is now, and for more
than 1 year last past has been, engaged in the sale and distribution
of a certain device as “device” is defined in the Federal Trade Com-
mission Act, designated “Beautiderm,” and recommended for use
in the electrolytic removal of superfluous hair from the human body
by individual self-application in the home.

In the course and conduct of his business the respondent caused
said device or apparatus when sold to be transported from his place
of business in the State of New York to purchasers thereof located
in various other States of the United States and the District of
Columbia.

Respondent maintains and at all times mentioned herein has main-
~ tained a course of trade in said device or apparatus in commerce be-
tween and among the various States of the United States and in the
District of Columbia. The volume of business in said commerce is
substantial.

Par. 2. In the course and conduct of his business, the respondent,
subsequent to March 21, 1938, has disseminated and caused the dis-
semination of certain advertisements concerning his said product by
the United States mails and by various means in commerce as “com-
merce” is defined in the Federal Trade Commission Act, for the pur-
pose of inducing and which are likely to induce, directly or indirectly,
the purchase of said devices, including but not limited to, circulars
designated “Unwanted Hair,” booklets designated “The Secret of
Permanent Hair Removal,” a circular designated “Permanent Hair
Removal,” sent through the United States mails; and respondent has
disseminated and caused the dissemination of advertisements concern-
ing his said product by various means including, but not limited to,
the circulars and booklets referred to above for the purpose of in-
ducing and which are likely to induce, directly or indirectly, the pur-
chase of the said product in commerce as “commerce” is defined in
the Federal Trade Commission Act.

Par. 3. Among the statements and representations contained in the
said advertisements disseminated as aforesaid are the following:

PERMANENT HAIR REMOVAL
(Yes gone forever)
NEVER TO GROW BACK AGAIN

A precision built electrolysis set for home use, created and. designed by the
dean of the electrolysis institute. :
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Electrolysis is the only permanent method of removing unwanted hair
forever. *

With this instrument you can actually destroy each hair one at a time, and
it takes about 30 seconds to destroy each hair. Hundreds of these sets are in
use the world over, however we admit that to operate it takes a certain amount
of skill and dexterity.

For example there are women who have a natural inclination to dress their
own hair and know how to skillfully apply make-up to perfection. Yet others
must depend upon the beauty shop to do this work for them.

The same applies to operating their own electrolysis set.

For this reason we find that the average person finds it more practical and
more economical to use the other Ethical Lechler Hair Removing methods.
Each have their individual own merits, therefore we are offering this instrument
merely to the chosen few who feel they have the skill and who can afford it.

If you feel you are adept and can afford to pay $75.00 we invite you to write
for our special booklet on this electrolysis instrument for home use.

HOUSE OF LECHLER
SPECIALISTS IN HAIR REMOVING
560 BROADWAY, NEW YORK 12, N. Y.

Skin smooth and flawless.

Painless. Left no scars.

As easy as filing my nails.

Electrolysis—the one successful, harmless method.

Par. 4. By the use of the advertisements containing the statements
and representations hereinabove set forth and others similar thereto
not specifically set out herein, respondent has represented directly and
by implication that his device is an effective, efficient, safe, and scien-
tific apparatus for the electrolytic removal of superfluous hair from
the human body by individual self-application in the home; that its

“use is painless and harmless and will have no ill effects upon the human

body; that it leaves the skin smooth and flawless and will leave no
scars and the skill and dexterity 1equlred for its self use is comparable
to that required in the dressing of one’s hair, the self- apphcatlon of
makeup and the filing of one’s nails.

Par. 5. The said advertisements are niisleading in material respects
and are false advertisements as that term is defined in the Federal
Trade Commission Act. In truth and in fact the device or apparatus
sold and distributed by the respondent as aforesaid, designated as
“Beautiderm,” is composed primarily of an electric battery to which
is attached two cords, one cord terminating in an electrode, and the
other terminating in a needle. The said needle is inserted into the
hair follicle for the purpose of destroyincr the root of the hair by
electroylsis, which process may cause serious or irreparable injury to
health. The said device is not an effective, efficient, and scientific
apparatus for the electrolytic removal of superﬁuous hair from the
human body by individual self-application in the home. Said device
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is not safe and harmless when used by the unskilled lay public and its
use causes pain. '

Its use may result in a roughening, scarring, or pitting of the skin.
The skill and dexterity required for its use on one’s self is far more
than is required in dressing one’s hair, applying one’s makeup or filing °
one’s nails.

" Par. 6. The said advertisements are further misleading in material
respects and constitute false advertisements as such term is defined
in the Federal Trade Commission Act for the reason that they fail
to reveal facts material in the light of the representations made con-
cerning said device and material with respect to the consequences
which may result from its use under the conditions prescribed in said
advertisements or under such conditions as are customary or usual,
namely, that the use of the said device by persons not conversant with
the technique of removing hair from the human body by electrolysis
may result in infections, permanent disfigurement or irreparable in-
jury to health.

Par. 7. The use by the respondent of the foregoing false advertise-
ments in respect to his device or apparatus disseminated as aforesaid
has had the capacity and tendency to mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that said statements and representations contained in said ad-
vertisements are true and because of such erroneous and mistaken
belief into the purchase of substantial numbers of respondent’s said
devices.

Par. 8. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This matter came on for final hearing upon the complaint of the
Commission, answer, testimony and other evidence in support of the
allegations of the complaint and in opposition thereto taken before
a trial examiner of the Commission theretofore designated by it,
recommended decision of the trial examiner and exceptions thereto
and briefs filed by counsel (oral argument not having been requested).

Respondent engages in the sale of “Beautiderm,” a device recom-
mended for use in the electrolytic removal of superfluous hair from
the human body by individual self-application in the home. The
complaint charges that certain of the advertising of the above device
disseminated by respondent to induce sales thereof in interstate com-
merce falsely represents, among other things, that the device, under
conditions of self-application, is an effective, efficient, safe, and scien-
tific apparatus for hair removal, and that its use is painless and
harmless and will have no ill effects on the human body.
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The evidence shows that respondent’s device in principle is similar
to machines used by persons professionally engaged in the electrolytic
removal of hair, the object of which is destruction of the hair bulb
by an electric battery current together with a fine but relatively blunt
needle designed to be inserted into the hair follicle without piercing
the skin.

There is evidence to the effect that the skill required to properly
insert the needle in the hair opening is achieved after a reasonable
period of use. The Commission concludes that the charges pertaining
to the lack of efficacy of respondent’s device are not sustained by the
greater weight of the evidence.

Only when used skillfully and carefully and under the precautions
appearing in respondent’s directions for use, which precautions, how-
ever, formerly were omitted from certain of the advertisements, does
it appear that the device is relatively painless and free from harm
Under other conditions its operation may be accompanied by pain
and by puncturing of the skin or scarring, and use by a member of
that group of persons extremely sensitive to electric current also
would involve pain. The Commission is of the opinion that the charges
that the use of Beautiderm is not painless and free from harm under
general conditions of self use are sustained by the record. In this
connection, it appears, however, that approximately one year prior
to the institution of this proceeding respondent discontinued those
advertising statements which implied that the device is painless and
harmless. The Commission is therefore of the view that in the cir-
cumstances here no further proceedmgs are warranted in the public
interest at this time.

The complaint in this proceeding further charges that respondent’s
advertisements constitute false advertisements, as such term is defined
in the Federal Trade Commission Act, for the additional reason that
they fail to reveal certain material facts, namely, that use of the
device under the conditions prescribed in the advertisements or under
such conditions as are customary and usual by those not conversant
with the technique of removing hair by electrolysis may result in
infections, permanent disfigurement or irreparable injury to health.
Nothing in the advertisements expressly recommends use for pro-
longed periods of time or use on moles or skin areas where lesions are
present but use in such circumstances, the evidence shows, may cause
injury. The evidence adduced in this proceeding does not show,
however, whether those conditions of use under which. injury may
ensue are in fact customary or usual conditions of home use as the
complaint alleges. It is concluded, therefore, that the record does not
constitute an adequate basis for a determlnfttlon of the issues relating
to this charge of the complaint.
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The Commission having duly considered the matter and being now
fully advised in the premises:

1t is ordered, That the complaint herein be, and the same hereby is,
dismissed without prejudice to the right of the Commission to reopen
this proceeding or to take such further or other action in the future
as may be warranted by the then existing circumstances.

Before Mr. Everett F. Haycraft, trial examiner.

Mr. Jesse D. Kash for the Commission.

Mr. Willis B. Rice, of New York City, for respondent.

Sraxcey Husnin Doine Busivess as Acrane Cueaicar Co.  Com-
plaint, October 14, 1949. Order, March 13,1950. (Docket 5704.)

CuareE: Advertising falsely or misleadingly, misbranding or mis-
labeling and using misleading product name or title as to qualities,
properties or results; in connection with the manufacture and sale of
Actane and Actane Compound solution for mixing or blending with
gasoline for use as a motor fuel.

ComprainT: Pursnant to the provisions of the Federal Trade Com-
raission Act and by virtue of the authority vested in it by said Act,
the Federal Trade Commission having reason to believe that Stanley
Huslin, an individual hereinafter referred to as respondent, has vio-
lated the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest, hereby issues its complaint stating its charges in that respect
as follows: ' 4

‘Paracrara 1. Respondent Stanley Huslin is an individual doing
business as the Actane Chemical Company with his manufacturing
plant located at 1100 32d St., Camden, N. J., and his main office for
business purposes located at 401 N. Broad St., Philadelphia, Pa.

Par. 2. Respondent is now, and for several years last past has been,
engaged in the sale and distribution of a solution for mixing or blend-
ing with gasoline when gasoline is to be used as a motor fuel, which
solution is called Actane and Actane Compound. The product as
originally sold prior to 1946 was composed of 80 percent petroleum
distillate and 20 percent creeping or penetrating agents. The prod-
uct as now sold is composed of 75 percent petroleum distillate and 25
percent creeping or penetrating agents. The directions for use of
said product are as follows: °

Into each gallon of gasoline, one-half ounce of Compound. No stirring neces-
sary. Regulate your carburetor to suit the fuel. Advance spark. No changes
thereafter required.

The respondent causes, and has caused, his said product, when sold,
to be shipped from his manufacturing plant in the State of New Jersey
and from his place of business in the State of Pennsylvania to pur-
chasers thereof located in various other States of the United States.
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The respondent maintains, and at all times mentioned herein has
maintained, a course of trade in his said product in commerce among
and between the various States of the United States. Respondent’s
volume of business in said product in said commerce is substantial.

Par. 3. In the course and conduct of his aforesaid business and for
the purpose of inducing the purchase of his said product in com-
merce, respondent has made many statements and representations
relating to the value and effectiveness of his said product by means of
advertisements in the form of pamphlets, leaflets, copies of testimonial
letters and labels on the product. Among and typical of such state-
ments and representations contained in said advertisements concerning
Actane or Actane Compound are the following:

Removes carbon

Won't let hard carbon form

Cumulative carbon, if any, will be gradually softened and dispersed. Hard
carbon formation prevented when this compound is used

Cleans motor and keeps it clean

More complete combustion of fuel vapor entering your motor will permit you
to use less gasoline -

Quicker start, better acceleration

Quicker starts in cold weather

Power, pep, pick-up

More engine power

Keeps engine temperatures normal

Actane is a proven scientific liquid compound that by actual test, smoothes out
motors and increases mileage

It minimizes knocks

Stops knocks

Par. 4. Through the use of the above statements and others similar
thereto, but not specifically set out herein respondent has represented
and now represents that his said product, when used as directed, re-
moves carbon deposits from a gasoline motor and will prevent the
formation of carbon; cleans a gasoline motor and keeps it clean;
causes a.more complete combustion of fuel in a motor than is obtained
without the addition of his product; causes quicker starting of the
motor, even in cold weather, faster acceleration, faster pickup and
more power than is obtained from gasoline without the addition of
Lis product and keeps the engine or motor temperatures normal. Re-
spondent has further represented that his said product when used as
directed, makes a motor run more smoothly, minimizes and stops mo-
tor knock and also increases the mileage that can be obtairied from
casoline by automobiles and trucks.

Par. 5. The above representations are false, misleading, and decep-
tive in the following respects: Respondent’s said product, when used
as .directed, or otherwise, does not remove carbon deposits from a -
gasoline motor or prevent the formation of carbon. It does not clean
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a gasoline engine of deposits of gum or carbon on the pistons, rings,
or valves or of deposits of carbon the cylinder head or keep these
parts of a motor free from such deposits. It does not cause any more
complete combustion of fuel in a motor than can be obtained without
the addition of respondent’s product. It does not cause quicker start-
ing of a gasoline motor, in any kind of weather, faster acceleration,
faster pickup, or more power than can be obtained from gasoline with-
out the addition of respondent’s said product. It does not keep the
engine or motor temperatures normal or make a motor run more
smoothly. It does not minimize or stop motor knock or increase the
mileage that can be obtained from gasoline by automobiles or trucks.

Par. 6. The octane rating of gasoline is the measure of its resistance
to combustion knock, gasoline having a low resistance being given a
low octane number and gasoline having a high resistance being given
a high octane number on a scale from 1 to 100. The word “octane,”
when applied to a motor fuel is, by a substantial portion of the pur-
chasing public, associated with the quality, the power, and efficiency of
the fuel. Through the use of the name “Actane,” because of its sim-
ilarity to the word “octane,” respondent has represented, contrary to
the facts, that his product will increase the quality, the power, and
efficiency of the gasoline to which it is added. o a

Par. 7. The aforesaid false, misleading, and deceptive statements
and representations so made by respondent have had and now have the
tendency and capacity to mislead and deceive a substantial portion of
the purchasing public into the erroneous belief that such representa-
tions were and are true, and to induce a substantial portion of the
purchasing public to purchase respondent’s product, because of such
erroneous belief.

Par. 8. The acts and practices of respondent, as herein alléged, are
all to the prejudice and injury of the public and constitute deceptive
acts and practices in commerce, within the intent and meaning of the
Federal Trade Commission Act. ‘

Complaint dismissed without prejudice by the following order:

This matter coming on to be heard by the Commission upon a
motion, filed by counsel in support of the complaint, requesting that
this case be closed without prejudice, no answer to such motion having
been filed ; and

It appearing from the motion and from the record herein that the
complaint charges the respondent with having falsely represented the
value and effectiveness of his petroleum distillate product Actane as
a solution for mixing or blending with gasoline when gasoline is
used as a motor fuel; and ,

It further appearing: (1) That the respondent has now discontinued
the use of all the advertising representations attacked in the complaint,
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and (2) that the product Actane is no longer being advertised at all or
sold as a solution to be added to gasoline, but solely as a preparation
for use in tuning up motors; and

The Commission having reason to believe that the use of the chal-
lenged representations will not be resumed, and being of the opinion
that in the circumstances the public interest does not require a continu-
ation of this proceeding at this time:

It is ordered, That the complaint herein be, and it hereby is, dis-
missed, without prejudice, however, to the right of the Commission to
institute a new proceeding or to take such further or other action
against the respondent at any time in the future as may be warranted
by the then existing circumstances.

Mr. Joseph Callaway for the Commission.

Josepr Levy Crormine ManuracruriNg Co., INc.,, CrAwWFORD
CrotrEs, Ixc., Josepr Luvy, Davip Levy, aNp FRANK SEIDENWURM.
Complaint, January 6, 1944. Opinion and order, April 5, 1950.
(Docket 5112.)

Cuaree: Advertising falsely or misleadingly as to business status,
prices, composition, direct dealing, quality, source or origin and manu-
facture or preparation of product; in connection with the sale of men’s
guits and clothing.

CompraInT: Pursuant to the provisions of the Federal Trade Com-
mission Act and by virtue of the authority vested in it by said act, the
Federal Trade Commission having reason to believe that Joseph Levy
Clothing Manufacturing Co., Inc., a corporation, Crawford Clothes,
Inc., a corporation, Joseph Levy, David Levy, and Frank Seidenwurm,
individually and as officers and directors of said corporations, herein-
after referred to as respondents, having violated the provisions of said
- act and it appearing to the Commission that a proceeding by it in
- respect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

Paracrape 1. Respondent Joseph Levy Clothing Manufacturing
Co., Inc., is a corporation organized and doing business under and by
virtue of the laws of the State of New York with its principal office
and place of business located at 34-02 Queens Boulevard, Long Island
City, N. Y. Said corporation owns all of the stock in respondent cor-
poration Crawford Clothes, Inc.

Par. 2. Respondent Crawford Clothes, Inc., is a corporation or-
ganized and existing under the laws of the State of New York with its
principal place of business located at 34-02 Queens Boulevard, Long
Island City, N. Y. Said respondent is a wholly owned subsidiary of
respondent corporation Joseph Levy Clothing Manufacturing Co.,
Inc. Said respondent operates stores in the several States of the
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United States and sells men’s suits and wearing apparel to the general
public.

Par. 3. Respondents Joseph Levy, David Levy, and Frank Seiden-
wurm are respectively president, treasurer, and secretary and manage,
direct, and control the business and affairs of respondent corporations,
Joseph Levy Clothing Manufacturing Co., Inc., and Crawford Clothes,
Inc., with respect to the acts and practices hereinafter set forth. Said
individuals have their principal place of business at 34-02 Queens
Boulevard, Long Island City, N. Y. Respondent Joseph Levy owns
all of the stock in respondent corporation Joseph Levy Clothing Manu-
facturing Co., Inc.

Par. 4. Respondents are now and for many years last past have
been engaged in the sale and distribution of men’s suits and clothing.
Respondents now cause and have caused said products when sold to
be transported from their principal place of business in Long Island
City, N. Y., and their several stores in the State of New York and in
the various States of the United States to purchasers thereof at their
respective points of location in the various States of the United States
other than the State of origin and in the District of Columbia. Re-
spondents maintain and at all times mentioned herein have maintained
a substantial course of trade in said products among and between the
various States of the United States and in the District of Columbia.

Par. 5. In the course and conduct of their business in connection
with the offering for sale, sale, and distribution of their products in
commerce and for the purpose of inducing the purchase thereof by
the public, respondents have caused and now cause various false,
misleading, and deceptive statements and representations descriptive
of their merchandise and the prices thereof and of their business and
business status to be broadcast by radio continuities and to be printed
in newspapers, sales magazines, price lists, trade journals, advertising
placards and on letterheads and other media which they distribute
to prospective customers located in various States of the United States
and in the District of Columbia. Among and typical of such false
and misleading statements and representations so made and circulated
are pictorial representations of buildings upon which are super-
imposed the words and name “Crawford Custom Made Clothes,” and
other statements and representations as follows:

There is no middleman—no extra profit to pay because you buy direct from
the maker when you buy at Crawford.

Crawford’s giant factory, for instance, is the most modern in the world and its
outstanding efficiency means more savings for you. '

At Crawford’s you get more—much more—for your money. There’s no middle-
man—no extra profit to pay because you buy direct from the maker when you
buy at Crawford. ’ :

You can get luxurious gabardines, smart flannels, tweeds and shetlands at

Crawford—for only $19.95.
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Crawford manufactures * * * ' and sells direct to the consumer eliminating
the middleman’s profit.

Mollison’s 1009 pure silk * * * QGenuine all-wool Gera gabardines * * *

The same genuine Gera white gabardine and botany white flannels, selling
elsewhere at $40 to $50, here on sale at Crawford for only $21.

100% Pure Worsted “Botany” flannels; “Botany” on flannels means the samie
as “Sterling” on silver.

Tweeds from Scotland.

Crawford Custom quality Clothes * * * are made by master tailors.

Genuine Fleece * * * OQvercoat * * * Tailored * * * light
weight * * * guits. $12.50, $18.75, $19.95, $22.50.

All Crawford fabrics are 1009% all wool * * * Smart flannels, tweeds and
Shetlands at Crawford for only $19.95. ’

Crawford clothes are sold exclusively at Crawford’s own stores so you buy
direct from the maker at Crawford.

Now you can buy custom quality clothing at Crawford’s popular prices.

Crawford’s giant new factory No. 4 * * * hag introduced compiete manu-
facturing control. )

We've hand-picked and set aside the cream of higher priced fabrics to better
acquaint you with Crawford clothes. '

King’s Cliffe imported suitings. - Color effects found only in British and Scotch
fabrics, ‘

Crawford clothes * * * topcoats, spring suits, $40.00 values for $18.95.

Par. 6. Through the use of the aforesaid statements and represen-
tations, and other statements and representations similar thereto not
set out herein, made by respondents, all of which purport to be de-
scriptive of respondent’s business and business status and the prices of
respondents’ said merchandise, respondents represent directly and
indirectly that respondent Crawford Clothes, Inc., is a manufacturer
or tailer and handmakes or tailors all of the suits and clothing sold
by respondents in factories or plants owned, controlled, and operated
by respondent Crawford Clothes, Inc., that purchasers buying mer-
chandise from respondent Crawford Stores, buy direct from the
makers and save the profit of the middleman and get more for their
money ; that the respondents’ suits and clothing are made of 100 per-
cent pure silk or 100 percent all-wool fabrics imported from Scotland
and England or the British Isles and that their garments are custom
quality hand tailored and made by master tailors.

Par. 7. In truth and in fact, the foregoing statements and repre-
sentations are false, deceptive, and misleading. Respondent Crawford
Clothes, Inc., does not manufacture, make, or tailor the suits and
clothing sold by respondents and does not own and control or operate
a factory or plant where said clothing is made. Said merchandise is
not sold and shipped directly from the factory at prices that save the
purchasers thereof the profit of the middleman, or in any wise elim-
inate the middleman. Said garments are not hand-made by master
tailors and are not made of 100 percent pure silk or 100 percent all
wool and are not made from fabrics imported from Scotland or Eng-
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land and are not custom made or tailor made. Said suits and clothing
offered for sale and sold, by respondents at prices ranging from
$15.50 to $22.50 are factory made and are made from low-grade fab-
rics, and are not comparable to suits and clothing ordinarily and
usually sold by the trade in the normal and usual course of business
at prices ranging from $£0 up.

Par.8. The respondents’said statements and representations, made
in the manner aforesaid, are false, deceptive, and misleading and have
had and now have the capacity and tendency to and do deceive mem-
bers of the purchasing public into the erroneous and mistaken belief
that all of respondents’ said statements and representations are true.

A great number of the purchasing public believe that suits and
clothing can be purchased directly from manufacturers at lower
prices than from retail dealers; that custom made means tailor made;
that custom made or tailor made clothes are made by hand from
higher grade fabrics than manufactured or factory made clothes;
that fabrics imported from Scotland and England are made from
stronger and more durable fiber and are of a better grade and quality
and are more durable and wear better than domestic fabrics. As a
result of the erroneous and mistaken belief induced by respondents’
statements and representations as herein alleged, substantial numbers
of the purchasing public have been induced to purchase and have pur-
chased substantial quantities of respondents’ said suits and clothing
under the mistaken and erroneous belief that they were buying high-
grade quality suits and clothing made from fabrics imported from
Scotland or England directly from the manufacturer, tailor or maker
at an effective saving. '

Par. 9. The aforesaid acts and practices of' the respondents as .
herein alleged are all to the injury and prejudice of the public and
-of respondents’ competitors and constitute unfair methods of competi-

- tion in commerce and unfair and receptive acts and practices in
commerce within the intent and meaning of the Federal Trade Com-
mission Act.

Orintox or ConnisstoNER MEAD—CONCURRED IN BY COMMISSIONERS,
MasoN, AYrEs, AND CARSON

The respondents in this proceeding are engaged in the interstate sale
and distribution of men’s suits and other clothing. The complaint,
issued January 6, 1944, charged said respondents with having falsely
represented (1) that Crawford Clothes, Inc., is the manufacturer of
such suits and other clothing; (2) that by selling direct to consumers
the respondents save purchasers the profit of a middleman; (3) that
the respondents’ suits and other clothing are made of 100 percent
wool fabrics imported from Scotland and England or the British

854002—52———76
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Isles; and (4) that their garments are tailored by hand for individual
customers. .

The case was fully tried and was presented to the Commission for
disposition upon a complete record of testimony and other evidence,
the trial examiner’s recommended decision and exceptions thereto,
written briefs and oral argument.

The charge that the respondents have falsely represented Crawford
Clothes, Inc., to be the manufacturer of the garments it sells was pred-
icated upon a state of facts which existed prior to 1940. The situa-
tion then was that respondent Joseph Levy Clothing Manufacturing
Co., Inc., purchased from various mills fabrics for men’s suits and
other clothing. This respondent then shrank, allocated by styles, cut
and trimmed such fabrics at its own place of business, and thereafter
had the cloth finished into suits and other garments by outside “con-
tractors,” most of whom worked exclusively for Levy and were super-
vised and controlled to a greater or lesser extent by Levy. The
finished suits and other garments were subsequently sold to ultimate
purchasers through retail stores operated by respondent Crawford

* Clothes, Inc., all of the stock of which was owned by respondent
Joseph Levy Clothing Manufacturing Co., Inc. The individual re-
spondent, Joseph Levy, was in turn the owner of all of the stock of
Joseph Levy Clothing Manufacturing Co., Ine., and he was president
of that corporation.

In 1940, respondent Joseph Levy Clothing Manufacturing Co., Inc.,
built for its own use in Long Island City, N. Y., a large clothing
factory, and there is no question but that after the above date this
company did in fact manufacture the garments sold by the subsidiary
corporation Crawford Clothes, Inc. Moreover, on June 1, 1946, the
parent corporation and the subsidiary corporation were consolidated
into a single successor corporation, Crawford Clothes, Inc., and the-
record is undisputed that since that time the suits and other garments
sold by Crawford Clothes, Inc., have been manufactured by that cor-
poration in its own factory.

As shown by the foregoing summary of facts, the situation on the
basis of which the complaint alleged that the respondents falsely rep- .
resented Crawford Clothes, Inc., to be the manufacturer of the clothes
it sells has completely changed. The question whether or not before
1940 this respondent was entitled to refer to itself as a manufacturer
is now moot. The purpose of the proceeding is to protect the public
against future misrepresentations. The improbability of any future
use of the challenged representations in the same setting as that here-
tofore existing renders further consideration of this question wholly

| unnecessary. A _ '

The second question raised by the pleadings is whether or not the

" respondents have falsely represented that they save purchasers of
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their garments the profit of a middleman. As it relates to this ques-
tion, the evidence indicates that the retail sale price of the respondents’
garments includes only one profit, which covers both the manufacture
and sale of the clothing. Counsel in support of the complaint argues,
and correctly, that this is not necessarily conclusive, since a single
profit may, in fact, result in a price to the ultimate purchaser which is
as high or even higher than a price including separate profits for the
manufacturer and the retailer. There is evidence in the record, how-
ever, that because of the large volume of fabrics purchased by the re-
spondents at one time they were able to and did purchase direct from
the mills at lower prices than many other clothing producers; and the
record contains considerable testimony to the effect that during the -
period 193841 clothes of a grade and quality substantially similar
to the grade and quality of the suits sold by the respondents retailed
at prices higher than the retail prices charged by respondents. "On
the basis of this evidence, the Commission is of the opinion that
the allegations of the complaint concerning the falsity of the respon-
dents’ representation that they save customers the middleman’s profit
have not been sustained by a greater weight of the evidence.

The charge that the respondents falsely represented their garments
to have been made of 100 percent wool imported from Scotland and
England or the British Isles has also not been established. The great-
er weight of the evidence is that suits or garments produced and sold
by the respondents, and represented by them to have been 100 percent
wool, were such in fact. The evidence further shows that in the years
1937 and 1938, when the respondents advertised and represented that
certain of their suits were made of imported fabrics, this was actually
the case. ‘

Certain evidence was also received bearing on the questions whether
the garments advertised as “Shetlands” were made of the wool of
sheep grown on the Shetland Islands or on the nearby mainland of
Scotland, and whether garments advertised as “100 percent fleece”
were or were not 100 percent wool. Neither of these questions, how-
ever was properly put in issue by the complaint. The Commission has
accordingly disregarded all of the evidence in the record with respect
to these subjects.

The remaining question in the case is whether or not the respondents
represented, contrary to the fact, that their suits were specially tailored
by them for each individual purchaser. The evidence does disclose
that to a substantial number of persons purchasing clothing the word
“custom” in an advertisement is of some significance. The record does
not show that the respondents at any time made use of the expressions
“custom-made” or “custom tailored,” but only the term “custom-qual-
ity.” On the basis of this record the Commission is not in a position to
conclude that these terms are all equivalent in meaning. It is noted
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that respondents discontinued using the term “custom-quality” in
1943. The attorney for respondents stated on the record that respon-
dents have no intention of resuming the use of the term in the future.
Under such circumstances, the Commission is of the opinion that it is
unnecessary in the public interest to consider further the use of said
term at this time.

For the foregoing reasons, the complaint in this proceeding will be
dismissed. L

Order dismissing complaint and disposing of exceptions to trial
examiner’s recornmended decision, follows: .

This proceeding having been heard by the Federal Trade Commis-

sion upon the complaint of the Commission, the respondents’ answer

thereto, testimony and other evidence in support of and in opposition
to the allegations of the complaint introduced before a trial examiner
of the Commission theretofore duly designated by it, the trial exam-
iner’s recommended decision and exceptions thereto, and briefs and
oral argument of counsel; and

The Commission, for the reasons set forth in the accompanying
opinion, having reached the conclusion that the allegations of the
complaint have not been sustained by the greater weight of the
evidence:

1t is ordered, That the complaint herein be, and it hereby is, dis-
missed.

It is further ordered, For the reasons set forth in the aforesaid
opinion, that the respondents’ exceptions to the trial examiner’s
recommended decision be, and they hereby are, sustained, and that
the exceptions to said recommended decision filed by counsel in sup-
port of the complaint be, and they hereby are, denied.

Before Mr. Arthur F. Thomas and Mr. Randolph Preston, trial
examiners.

Mr. Carrel F. Rhodes and Mr. DeWitt T. Puckett for the Com-
mission. ‘

Mr. Hyman Fried and Mr. A. I. Goldstein, of New York City for
respondents.

Wee DistrisurinG Co., Inc., WiLrLiam E. Brabrey anp M. Epwin
Wanr.  Complaint, December 6, 1948. Order, June 5, 1950.
(Docket 5625.).

Charge: Advertising falsely or misleadingly as to qualities of
product, and professional indorsement; in connection with the sale
of a preparation, Pyrozide Tooth Powder, used as a dentifrice.

ComprainT: Pursuant to the provisions of the Federal Trade Com-
mission Act and by virtue of the authority ‘vested in it by said act,
the Federal Trade Commission having reason to believe that Web
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Distributing Co., Inc., a corporation, and William E. Bradley and
M. Edwin Wahl, individually and as officers of Web Distributing Co.,
Inc., have violated the provisions of said act and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest hereby issues its complaint stating its charges in that
respect as follows:

ParacrapH 1. Respondent, Web Distributing Co., Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New Jersey with its principal office and place
of business located in Convent, N. J. Its post office address is box 14.
Respondents William E. Bradley and M. Edwin Wahl are president
and treasurer, respectively, of corporate respondent. These indi-
viduals as officers of corporate respondent, formulate, direct, and con-
trol the acts, practices, and policies of said corporation. The address
of the individual respondents is the same as that of corporate
respondent.

Par. 2. Respondents are now and for several years last past have
been engaged in the business of selling and distributing a cosmetic
and drug preparation as “cosmetic” and “drug” are defined in the
Federal Trade Commi-sion Act. ‘ '

The designation used by respondents for said preparation and the .
formula thereof are as follows: '

Designation. Pyrozide Tooth Powder.

Formula : Percent
Precipitated Calcium Carbonate X 84.3
Magnesium Carbonate, Powdered oo 2.0
Sodium Borate, Powdered_ — - -- 5.0
Rhatany, Powdered . .. - 3.0
Soap, Powdered..__ _ - i 3.0
Dentinol ‘ 2.8
0il of Sassafras. . .5
0Qil of Peppermint - 3
il of Bireh 5

The respondents cause their said preparation when sold to be trans-
ported from their aforesaid place of business in the State of New
Jersey to the purchasers thereof located in the various other States
of the United States and in the District of Columbia. Respondents
maintain a course of trade in said preparation in commerce, between
and among the various States of the United States and in the District
of Columbia.

Par. 3. In the course and conduct of their business, respondents,
subsequent to March 21, 1938, have disseminated and caused the dis-
semination of certain advertisements concerning their said product
by the United States mails and by various means in commerce, as
“commerce” is defined in the Federal Trade Commission Act includ-
ing but not limited to advertisements inserted in the Plain Dealer,
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Cleveland, Ohio, issue of January 21, 1947; the Times, Los Angeles,
Calif., issue of December 8, 1946, and the Post-Gazette, Pittsburgh,
Pa., issue of January 21, 1947 ; and respondents have disseminated and
caused the dissemination of advertisements concerning said product by
various means, including, but not limited to, the advertisements re-
ferred to above, for the purpose of inducing and which were likely
to induce, directly or indirectly, the purchase of said preparation in
commerce, as “commerce” is defined in the Federal Trade Commission
Act. v

Par. 4. Among the statements and representations contained in the
said advertisements disseminated as aforesaid are the following:

DO YOUR GUMS BLEED?

Pyorrhea or trench mouth may be indicated.

PYROZIDE TOOTH POWDER is scientifically prepared for home co-operation
with your dentist. The effectiveness of PYROZIDE has been universally known
to the dental profession for almost half a century. Use PYROZIDE TOOTH
POWDER twice daily for its hygienic and cleansing effect. At all druggists.
PYROZIDE TOOTH POWDER  MEDICATED.

PYROZIDE TOOTH POWDER is not a mere tasty polish. It is a medicinal
prophylaxis and free from all g}‘it. Recommended by many dentists throughout
the world for almost half a century for home cooperation.

SENSITIVE SORE GUMS?

Pyorrhea or trench mouth may be indicated. PYROZIDE TOOTH POWDER
is scientifically prepared for home co-operation with your dentist. The effective-
ness of PYROZIDE has been universally known to the dentist profession for
almost half a century., Use PYROZIDE TOOTH POWDER twice daily for its
hygienic and cleansing effect. At all druggists. PYROZIDE TOOTH POWDER

MEDICATED.

Par. 5. Through the use of the advertisements containing the state-
ments and representations hereinabove set forth and others similar
thereto, not specifically set out herein, respondents have represented,
directly and by implication that their preparation, Pyrozide Tooth
Powder, used as a dentifrice, is a medicinal prophylaxis and is a
preventive of and constitutes a competent and effective treatment for
and will cure diseases and unhealthy conditions of the oral tissues
and particularly pyorrhea, trench mouth, and sore, sensitive, and
bleeding gums and that said preparation is recommended by the
dental profession.

- Par. 6. The said advertisements are misleading in material respects
and are “false advertisements” as that term is defined in the Federal
Trade Commission Act. In truth and in fact, said preparation is not
a medicinal prophylaxis and when used as a dentifrice, or in any
other manner, will not act as a preventive of and does not constitute
a competent and effective treatmernit or cure for diseases or unhealthy
conditions of the oral tissues including pyorrhea, trench mouth, and
sore, sensitive, or bleeding gums. While some dentists may have
recommended this preparation, the number thereof, in comparison
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to the total engaged in the dental profession, is not sufficient to justify
the representation that the dental profession, as a whole, recommends
the preparation.

Par. 7. The use by the respondents of the aforesaid false advertise-
ments has had the tendency and capacity to mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belief that the statements and representations contained
therein, and hereinabove enumerated, were true, and into the purchase
of substantial quantities of said preparation by reason of such mistaken
belief.

'Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and con-
stitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This matter having come on to be heard before the Commission
upon the motion filed on November 30, 1949, by counsel supporting
the complaint requesting that this proceeding be closed without prej-

“udice to the right of the Commission to reopen the proceeding if and
when warranted by the facts, in which request counsel for respondent
has joined ; and

The complaint herein, issued on December 6, 1948, having charged
that respondents have engaged in unfair and deceptive acts and prac-
tices in connection with the sale and distribution of Pyrozide Tooth
Powder through the dissemination of advertisements which are alleged
to be false for the reason, among other things, that they misrepresent
product efficacy; and it appearing from said motion and from an
affidavit executed by respondent William E. Bradley that the contract
under which the respondents engaged in the distribution of such
dentifrice was terminated by the manufacturer on August 25, 1948,
which date is prior to the institution of this proceeding, and that the
business of the corporate respondent and the advertising to which
the charges of the complaint relate have been discontinued by re-
spondents; and

The circumstances being such that there is adequate reason to
believe that the use of the practices which are alleged in the complaint
to be unlawful will not be resumed and the Commission being of the
opinion, therefore, that the public interest does not require further
corrective action in this matter at this time:

It is ordered, That the complaint herein be, and the same hereby
is, dismissed without prejudice to the right of the Commission to
institute a new proceeding against respondents or to take such further
or other action in the future as may be warranted by the then existing
circumstances. ' ‘
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Mr. DeWitt T'. Puckett for the Commission.
Osborne, Cornish & Scheck, of Newark, N. J., for respondents.

Evr F. CoLey Dorne Business s Evt CoLey Co. Complaint, October
6, 1944. Order, June 13, 1950. (Docket 5232.)

Charge: Advertising falsely or misleadingly and misbranding or
mislabeling as to nature of product ; in connection with the mining and
sale of -commercial peat to wholesalers and retailers for resale, and
directly to those engaged in agriculture, such as nurserymen, florists,
farmers, and poultrymen.

CompraINT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission, having reason to believe that Eli F. Colby,
hereinafter referred to as respondent, has violated the provisions of
the said act, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows: , '

Paracrarr 1. Respondent, Eli F. Colby, is an individual doing
business under the trade name, Eli Colby Co., with its principal office
and place of business located at Hanlontown, Iowa.

Par. 2. Said respondent is now and for more than 1 year last past,
has been, engaged in the mining and in the sale and distribution of
commercial peat to wholesalers and retailers for resale, and directly to
those engaged in the agricultural industry, such as nurserymen, florists,
farmers, and poultrymen located at points in the various States of tha
United States and in the District of Columbia.

Respondent causes and has caused said product, when sold, to be
transported from his place of business at Hanlontown, Towa, to the
purchasers thereof at their respective points of location in various
States of the United States and in the District of Columbia.

There is now, and has been for more than 1 year last past, a course
or trade by respondent in said commercial peat in commerce between
and among the various States of the United: States and in the District
of Columbia. _

Par. 3. In the course and conduct of his business as described in
paragraph 2 hereof, and for the purpose of inducing the purchase of
his product, respondent has falsely represented by various means, such
as advertisements in pamphlets, newspapers, and trade publications
circulated among members of the public and by means of labels on
boxes and bags in which his said product is shipped to the purchasing
public that the commercial peat sold and distributed by him is “Peat
Moss.” The following are typical of the representations concerning
said peat: ' ’

Minnesota Peat Moss.
From the high bog northwest of Bemidji, Minnesota * * * comes this
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perfect peat moss. With natural ideal climatic conditions the pure sphagnum
mosses have grown year after year for the past thousand and more years to
form this valuable vein. * * * Northern Light Brand peat moss is a true
peat moss with a true quality peat color * * *,

Par. 4. There are two general classes of peat: (1) moss peat and
(2) reed, sedge, and hypnum peats. There is.a pronounced difference
in the characteristics, physical properties, and chemical composition
of these two types of peat. Moss peat is formed predominantly by
the small stems and the leaves of various species of sphagnum moss;
and possesses a high capacity for absorbing water, a high degree of
acidity, and a very low ash content. It also possesses germicidal
properties. Reed, sedge, and hypnum peats have a relatively low
capacity for water absorption, a lower degree of acidity, and a high
ash content. They are lacking in germicidal properties and in fact
have a tendency under certain conditions to harbor insects and micro-
organisms. '

There is a marked difference also in the uses which can be made of
the two types of peat. Moss peat is the only type of peat which can
be used satisfactorily for stable bedding and as litter for poultry.
Due to its high degree of acidity and its germicidal properties, it is
the only type which can be used for surgical dressings. In the ship-
ping or storing of such articles as vegetables, fruits, bulbs, and
seedlings moss peat is preferable because of its germicidal charac-
teristics. Moss peat is also preferable as a mulch and as a soil condi-
tioner because of its high absorptive capacity and high acidity.

'Par. 5. Respondent’s product, designated, described, and repre-
sented as “peat moss,” is a peat derived from a species of hypnum. It
has a relatively low water absorbing capacity, varies in reaction from
acid to alkaline, and may contain injurious soluble salts. Such
variety of peat becomes brittle and powdery when dry and cannot be
successfully employed for many of the uses for which moss peat is
accepted.

Par. 6. Respondent, by using the words “Peat Moss” in describing
and identifying his product, falsely represents, directly and by im-
plication, that said product is “Moss Peat” and that it possesses all the
beneficial qualities and characteristics of moss peat as heretofore set
forth and described. : ‘

Par. 7. Use by the respondent of the false and deceptive and mis-
leading designation and description of his product, designated as
aforesaid, has had and now has the tendency and capacity to, and does;
mislead and deceive a substantial portion of the purchasing public in
the erroneous and mistaken belief that respondent’s product is “Moss
Peat” and that said product possesses all of the qualities and character-
istics of “Moss Peat” and causes and has caused a substantial portion
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of the purchasing public, because of such erroneous and mistaken
belief, to purchase substantial quantities of respondent’s product.

Par. 8. The aforesaid acts and practices of respondent as herein
alleged are all to the prejudice and injury of the public, and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This matter came on to be heard in regular course upon motion filed
March 14, 1950, by counsel supporting the complaint to close the case
without prejudice, assented to by counsel for respondent and approved
by Daniel J. Murphy, Chief of the Division of Deceptive Practice
Trials. ' '

It appears from said motion and from the record as a whole that all
of the practices charged in the complaint as being in violation of the
Federal Trade Commission Act were discontinued by respondent upon
its acceptance of Trade Practice Rules for the Peat Industry, approved
January 13, 1950, and that respondent has now furnished the Com-
mission with evidence of its compliance with said rules and of its in-
tention to continue to comply therewith.

The Commission being of the opinion that in the circumstances here
the public interest does not require further proceedings in this matter
at this time:

It is ordered, That the complaint herein be, and it hereby is, dis-
missed without prejudice to the right of the Commission to take such
other or further action as future facts may warrant.

Before M r. Webster Ballinger, trial examiner.

Mr. BR. A. McOuat and Mr. Morton Nesmith for the Commission.

- Blythe, Markley, Rule & Cerney, of Mason City, Iowa, for
respondent. '

Tea Bureau, Inc., anp Witriam Esty & Co. Complaint, October
29,1943. Order, June 15, 1950. (Docket 5071.)

Charge: Advertising falsely or misleadingly as to qualities of prod-
uct ; in connection with the sale of tea.

ComrraIinT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said act,
the Federal Trade Commission, having reason to believe that Tea
Bureau, Inc., a corporation, and William Esty & Co., Inc., a corpora-
tion, hereinafter referred to as respondents, have violated the provi-
sions of said act, and it appearing to the Commission that a proceed-
ing by it in respect thereof would be in the public interest, hereby
* issues its complaint, stating its charges in that respect as follows:

Paracraru 1. Respondents Tea Bureau, Inc., and William Esty &
Co., Inc., are corporations organized under the laws of the State of
New York, with offices and principal place of business located respec-
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tively at 500 Fifth Avenue and 100 East Forty-second Street, city and
State of New York.

Respondent Tea Bureau, Inc., is controlled by the International
Tea Market Expansion Board, Ltd., a corporation organized under
the laws of England and sponsored by the tea growers of British
India, Ceylon, Sumatra, and Java. The business of said respondent
is to increase the consumption in the United States of tea grown in
India, Ceylon, Java, and Sumatra. William Esty & Co., Inc., is
in the business of conducting an advertising agency, has been the
advertising agent for Tea Bureau, Inc., and has particpated in the
preparation and dissemination of the advertising matter to which
reference is made herein.

Par. 2. Tea is an article used for drink by man.

Par. 3. In the course and conduct of their aforesaid businesses,
respondents have disseminated and caused the dissemination of false
advertisements concerning tea by the United States mails, and by
various other means in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act; and respondents have also disseminated
and caused the dissemination of false advertisements by various means
Tor the purpose of inducing, and which were likely to induce, directly
or indirectly, the purchase of tea in commerce, as “commerce” is
defined in the Federal Trade Commission Act. Among, and typical
of, the false, misleading, and deceptive statements and representations
contained in said false advertisements, disseminated and caused to be
disseminated as aforesaid by the United States mails, by advertise-
ments in newspapers and periodicals, by radio continuities, and by
circulars, leaflets, pamphlets, and other advertising literature, are the
following :

My husband is always o tired and nervous—snaps at us ail. Is there anything
Ican do * * * ? What is his usual beverage? Have him change to tea,
it is so healthful * * * You can have two cups or all you want, but stick
to tea only and see if that tired, nervous feeling doesn’t go away * * * It's
s0 nice to have Mark around now. He’s so full of fun and pep! Tea sure made
a big change in this home.

Tea helps you work better, think faster.

Enjoy tea freely—Tea lets you sleep.

Vitalizing.

It's a mighty good tonic.

Figure skating burns up energy, but tea peps me up. It's easy to digest—
never makes me feel nervous or wakeful.

¥ % * Tea * * * jtsgrand for an athlete—peps youup. * * * Tea
makes me more alert during study period, yet I can sleep perfectly after drink-
ing all the tea I want.

Harry’s Hard Winter Over at Last. Mrs. H found a grand “spring toneup,
* % *” Harry is all- run down, * * * Why don't you start serving tea to
Harry? Tea peps a person up—it’s very good for you this time of year. Tea
is always good for you * * * :

Never leaves me feeling nervous or dopey.
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Doctor, I'm always tired, there must be something wrong with me. Now, my
dear, there’s nothing wrong with you. But you need extra pep. My advice is to
make tea your daily beverage. It is a scientific fact that tea is vitalizing.

Drink tea several times a day. It has a positive tonic effect, * * * Every-
body used to think Martha was listless. What makes you so peppy Martha,
¥ % % fMeg,

Tea gives you vim. Tea helps “charge up” your batteries * * * Tea
* % * jggood for you * * * TJt won't cause that feeling of nervousness
* * * {he delicious protective winter drink.

* * ¥ hot tea puts back my energy

* & x hot invigorating tea

* % % puts back your pep.

Par. 4. Through the use of the aforesaid statements and claims, and
others of similar import and meaning in their said advertising not
specifically set out herein, respondents have represented, directly and
by implication, that by drinking tea those whose activities are such as
to induce chronic fatigue or nervousness will not suffer those conse-
quences, and that those whose activities have induced these conse-
quences will be relieved therefrom; that tea used as a beverage will
improve the health of, increase the vitality of, and restore energy to,
the user; that tea may be drunk in any quantity without injurious
effects, and without interfering with sleep; that the tea drinker will
work better and think faster; that tea is a tonic, and that tea is always
good for the user.

Par. 5. The foregoing statements and representations are false and
misleading. In truth and in fact, persons whose activities have been
such as to produce chronic fatigue or nervousness, will not be relieved
of those conditions by drinking tea. Fatigue is a natural and unavoid-
able consequence of physical or mental exertion, and there are many
factors of which the natural and unavoidable consequence is nervous-
ness. Tea-drinkers are not immune to or rendered less susceptible to
these consequences. Tea in no way improves, nor is beneficial to, the
health of the user. It does not restore expended energy, but is a
stimulant which induces a further expenditure of energy from the
bodily reserves more rapidly than would otherwise be the case. Tea
does not increase the vitality of the user, but merely acts as a spur to
a lessened vitality. During the period of stimulation induced by tea,
the drinker’s physical and mental powers may be somewhat enhanced,
but this will be followed by a period of depression during which such
powers will be reduced. Tea may not be drunk in any quantity with-
out injurious effects. The physiological effect of tea is due to the
presence of caffeine, to which not all persons react alike.” Amounts
of tea which, for the individual user are immoderate, will interfere
with sleep, and will tend to make the drinker irritable, nervous, and
fatigued, and may result in chronic caffeine poisoning characterized
by symptoms of heightened irritability, nervousness, tremors, mental
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confusion, palpitation, and the like. Tea possesses no tonic qualities.
There are many persons to whom tea is harmful, and it is not beneficial
to anyone in excess of its temporary stimulating effect due to caffeine.

Par. 6. The use by respondents of the foregoing false and mislead-
ing statements, representations, and claims with respect to tea has had
the capacity and tendency to mislead, and has misled, a substantial
portion of the purchasing public into the erroneous and mistaken
belief that such statements and representations are true, and by reason
of such erroneous and mistaken belief into the purchase of substantial
quantities of tea.

Par. 7. The foresaid acts and practlces of respondents, as herein
alleged, are all to the prejudice and injury of the public, and consti-
tute unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This matter came on to be heard by the Commission upon motion
filed by counsel for respondents February 8, 1950, to dismiss the
complaint without prejudice or close the case without prejudice, with
affidavits and other material in support thereof, to which counsel
supporting complaint filed answer February 20, 1950, in which he
conjoined with counsel for respondents’ motion stating that, upon
the facts as they appear in the said motion and affidavits and other
matters attached thereto, there is no public interest which would
require further prosecution of the complaint; and upon oral argu-
ment February 20, 1948, on a previous motion.

The complaint herein, issued on October 29, 1943, which was placed
on the suspense calendar because of conditions imposed by the war,
charges respondents with the dissemination of false advertisements
concerning tea by the United States mails, and by various other means
in commerce, as “commerce” is defined by the Federal Trade Commis-
sion Act; and that respondents have also disseminated and caused the
dissemination of false advertisements by various means for the pur-
pose of inducing, and which were likely to induce, directly or indi-
rectly, the purchase of tea in commerce, as “commerce” is defined in
the Federal Trade Commission Act.

H‘wmg duly considered the motions and the record herein, and it
appearing to the Commission that respondent Tea Bureau, Inc., has,
for a substantial prior period of time hereto, discontinued the dis-
semination of advertisements of the character covered by the com-
plaint, with no apparent likelihood of resumption thereof; that re-
spondent William Esty & Co., Inc., has resigned as fldvertlsmg agency
of respondent Tea Bureau, Inc., and does not contemplate the resump-
tion thereof; and that, in the circumstances, the public interest does
not require further corrective action in this matter at this time:
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It is ordered, That the complaint herein be and the same hereby is,
dismissed without prejudice to the right of the Commission to insti-
tute a new proceeding against respondents or to take such further or
other action in the future as may be warranted by the then existing
circumstances.

Mr. Randolph W. Branch for the Commission.

Davies, Richberg, Beebe, Busick & Richardson, of Washington,
D. C., for respondents.

Georcia Peat Moss Co., Inc. Complaint, October 19, 1944. Order,
June 15, 1950. (Docket 52388.)

Charge: Assuming or using misleading trade or corporate name,
advertising falsely or misleadingly, and misbranding or mislabeling
as to nature of product; in connection with the mining and sale of
commercial peat to wholesalers and retailers for resale, and directly
to those engaged in agriculture, such as nurserymen, florists, farmers,
and poultrymen.

ComprLainT: Pursuant to the provisions of the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by the said
act, the Federal Trade Commission, having reason to believe that
Georgia Peat Moss Co., Inc., a corporation, hereinafter referred to
as respondent, has violated the provisions of the said act, and it ap-
pearing to the Commission that a ploceeding by it in respect thereof
would be in the public interest, hereby issues its complfunt stating
its charges in that respect as follows:

ParacrarpH 1. Respondent Georgia Peat Moss Co., Inc., is a cor-
poration organized under and by virtue of the laws of the State of
Georgia with its principal office and place of business located at Lake
Park, Ga.

Par. 2. Said respondent is now and for more than 1 year last past,

has been engaged in the mining and in the sale and distribution of
commercial peat to wholesalers and retailers for resale, and directly
to those engaged in the agricultural industry, such as nurserymen,
florists, farmers, and poultrymen located at points in the various
States of the United States and in the District of Columbia.
"~ Respondent causes and has caused said product, when sold, to be
transported from its place of business at Lake Park, Ga., to the pur-
chasers thereof at their respective points of location in various States
of the United States and in the District of Columbia.

There is now, and has been for more than 1 year last past, a course
of trade by respondent in said commercial peat in commerce between
and among the various. States of the Umted States and in the Dis-
trict of Columbia.

Par. 3. In the course and conduct of its business as descrlbed in
paragraph 2 hereof, and for the purpose of inducing the purchase
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of its product, respondent has falsely represented, by the use of the
words “Peat Moss” in connection with and as part of its corporate
name and by various other means, such as advertisements in pam-
phlets, newspapers, and trade publications circulated among members
-of the public and by means of labels on boxes and bags in which its said
" product is shipped to the purchasing public, and on its letterheads
that the commercial peat sold and distributed by it is “Peat Moss.”

Par. 4. There are two general classes of peat: (1) moss peat and
(2) reed, sedge, and hypnum peats. There is a pronounced difference
in the characteristics, physical properties, and chemical composition
of these two types of peat. Moss peat is formed predominantly by
the small stems and the leaves of various species of sphagnum moss;
and possesses a high capacity for absorbing water, a high degree of
acidity, and a very low ash content. It also possesses germicidal
properties. Reed, sedge, and hypnum peats have a relatively low .
capacity for water absorption, a lower degree of acidity, and a high
ash content. They are lacking in germicidal properties and, in fact,
have a tendency under certain conditions to harbor insects and micro-
organisms.

There is a marked difference also in the uses which can be made of
the two types of peat. Moss peat is the only type of peat which can
be used satisfactorily for stable bedding and as litter for poultry.
Due to its high degree of acidity and its germicidal properties, it is
the only type which can be used for surgical dressings. In the shipping
or storing of such articles as vegetables, fruits, bulbs, and seedlings,
moss peat is preferable because of its germicidal characteristics. Moss
peat is also preferable as a mulch and as a soil conditioner because of
its high absorptive capacity and high acidity. _

Par. 5. Respondent’s product, designated, described, and repre-
sented as “Peat Moss” is a peat derived from various sedges and is
properly identified as “Sedge Peat.” It has a relatively low water
absorbing capacity, varies in reaction from acid to alkaline and may
contain injurious soluble salts. Such variety of peat becomes brittle
- and powdery when dry and cannot be successfully employed for many
of the uses for which moss peat is accepted.

Par. 6. Respondent, by using the words “Peat Moss” in its corpo-
rate name and in describing and identifying its product, falsely repre-
sents, directly and by implication, that said product is “moss peat”
and that it possesses all the beneficial qualities and characteristics of
moss peat as heretofore set forth and described.

Par. 7. Use by the respondent of the false and deceptive and mis-
leading words “Peat Moss” in its corporate name and in designating
and describing its product, as aforesaid, has had and now has the
tendency and capacity to, and does, mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
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belief that respondent’s product is “moss peat” and that said product
possesses all of the qualities and characteristics of “moss peat” and
causes and has caused a substantial portion of the purchasing public,
because of such erroneous and mistaken belief, to purchase substantial
quantities of respondent’s product.

Par. 8. The aforesaid acts and practices of respondent as herein
-alleged are all to the prejudice and injury of the public, and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Complaint dismissed without prejudice by the following order:

This matter came on to be heard in regular course upon motion filed
April 4, 1950, by counsel supporting the complaint to dismiss the com-
plaint without prejudice, assented to by counsel for respondent and
approved by Daniel J. Murphy, Chief of the Division of Deceptive
Practice Trials.

It appears from said motion and upon the record as a whole that
all of the practices charged in the complaint as being in violation of
the Federal Trade Commission Act were discontinued by respondent
upon its acceptance of Trade Practice Rules for the Peat Industry,
approved January 13, 1950, and that respondent has now furnished
the Commission with evidence of its compliance with said rules and
of its intention to continue to comply therewith.

The Commission being of the opinion that in the circumstances
here the public interest does not require further proceedings in this
matter at this time:

1t is ordered, That the complaint herein be, and it hereby is, dis-
missed without prejudice to the right of the Commission to take such
other or further action as future facts may warrant.
~ Before Mr. Webster Ballinger, trial examiner.

Mr. B. A. McOuat and Mr. B. P. Bellinger for the Commission.

Bingham, Collins, Porter & Kistler, of Washington, D. C., and M.
James M. Aungst, of Canton, Ohio, for respondent.

Ceranese Core. or Amrricsa. Complaint, September 26, 1944,
Order, June 21, 1950.  (Docket 5226.) '

Charge: Discriminating in favor of certain customers, namely, cer-
tain garment or dress manufacturers and some of their retailer cus-
tomers, on the basis of “prestige,” by secretly paying and agreeing to
- pay them certain sums of money as compensation for and in consider--
ation of advertising and promotional services furnished by them in
connection with the sale and offering for resale of cellulose acetate
rayon fabrics converted into women’s dresses and women’s wearing
apparel under the registered trade mark “celanese,” while resisting
the extension of such allowances to some purchasers of such fabrics
and dresses and apparel even though willing to give advertising and
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promotional services to respondent, as not prestige customers, in
violation of subsection (d) of section 2 of the Clayton Act as amended ;
and discriminating in favor of certain purchasers of cellulose acetate
rayon yarns, cellulose acetate rayon fabrics, and women’s dresses and
wearing apparel processed therefrom, against other purchasers of
such commodities bought for resale, by agreeing to furnish or furnish-
ing or by contributing to the furnishing of services and facilities con-
nected with the offering for sale of such garments so purchased, while
not according such services and facilities to all purchasers on propor-
tionately equal terms; in violation of subsection (e) of section 2 of
said act as amended.

Conrraint: The Federal Trade Commission, having reason to be-
lieve that the party respondent named in the caption hereof and here-
inafter more particularly designated and described, since June 19,
1936, has violated and is now violating the provisions of subsections
(d) and (e) of section 2 of the Clayton Act (U. S. C. title 15, sec. 13)
as amended by the Robinson-Patman Act, approved June 19, 1936,
hereby issues its complaint, stating its charges with respect thereto as
follows:

Couxt 1

Paracrara 1. Respondent Celanese Corp. of America is a corpora-
tion organized and existing under and by virtue of the laws of the State
of Delaware, with its principal office and place of business located at
180 Madison Avenue, New York, N. Y.

Par. 2. Respondent is now and has been since June 19, 1936,
engaged in the business of processing, manufacturing, selling, and
distributing cellulose acetate rayon yarns and cellulose acetate rayon
fabrics manufactured and processed from the said yarns. The respond-
ent, is one of the largest producers and distributors of cellulose acetate
rayon yarns and fabrics in the United States and occupies a dominant
position in said industry. The cellulose acetate rayon yarns and cel-
lulose acetate rayon fabrics manufactured and processed from said
yarns are sold and distributed by said respondent under the registered
trade-mark “Celanese.” Said respondent operates and maintains -
plants for the manufacture of said yarns at Amcelle, near Cumber-
land, Md., and Celco, near Pearisburg, Va., and manufactures said -
fabrics at the Amcelle plant.

The yarns manufactured by the respondent are sold directly to
“weavers” and “knitters” for processing by them into greige fabrics.
The griege fabrics are then sold by such weavers and knitters to “con-
verters,” who dye and finish the greige materials. The finished, dyed
fabrics are then resold by such converters principally to “garment or
dress manufacturers.” Respondent manufactures various fabrics
from its processed yarns, and such manufactured fabrics are sold by it

§54002—52——77




1172 FEDERAL TRADE COMMISSION DECISIONS

primarily to garment or dress manufacturers, although some sales are
made to upholsterers, drapery manufacturers, and the “piece goods”
departments of large “dry goods” stores.

The yarns and fabrics manufactured by the respondent and its cus-
tomers are, after conversion into women’s dresses and other women’s
wearing apparel, sold by such garment or dress manufacturers to
single retail dress shops, multiple retail dress shops, department
stores, and women’s specialty stores. Such women’s dresses and wo-
men’s wearing apparel are resold by such retailers to the consuming
public.

Respondent sells and distributes said products in commerce between
and among the various States of the United States and in the District
of Columbia, and, as a result of such sales, causes said products to be
shipped and transported from its places of business to purchasers
thereof who are located in various States of the United States other
than the States in which respondent’s places of business are located.
There is and has been at all times mentioned herein a continuous
course of trade and commerce in said products across State lines be-
tween respondent’s factories and the purchasers of said products. Said
products are sold and distributed for use and resale within the various
States of the United States and in the District of Columbia.

The respondent’s enterprise is one which is operated with the ulti-
mate objective of marketing all its products through the various chan-
nels of distribution heretofore set forth to the consuming pubhc in
all parts of the United States.

Par. 3. In the course and conduct of its business as aforesaid, re-
spondent is now, and during all the time herein mentioned has been,
in competition with other corporations and with individuals, partner-
ships, and firms engaged in the business of manufacturing, selling,
and distributing cellulose acetate rayon yarns and cellulose acetate
rayon fabrics manufactured from such yarns in commerce.

Many of the respondent’s weaving and knitting customers, convert-
ing customers, and garment or dress manufacturing customers and
their retailer customers are competitively engaged with each other
and with customers of the respondent’s competitors in the resale of
cellulose acetate rayon fabrics, or of women’s dresses and women’s
wearing apparel manufactured from such fabrics, within the trading
areas in which the respondent’s said customers and their retailer cus-
tomers respectively offer for sale and sell the said products purchased
from the respondent or from its customers.

The respondent’s entire plan of distribution, beginning with its sale
of cellulose acetate rayon yarns to weavers and knitters, including
the processing of such yarns into greige fabrics, the sale of such greige
fabrics to “converters” for dyeing and finishing, the sale of such
finished fabrics by converters to garment or dress manufacturers for
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conversion into women’s dresses and women’s wearing apparel, the
sale of such women’s dresses and women’s wearing apparel by garment
~ or dress manufacturers to retailers, and ending with the resale of such
women’s dresses and women’s wearing apparel by such retailers to the
consuming public, is an integrated whole, and the channels of distribu-
tion cannot be separated without effacing and destroying the final
objective of the respondent which is to market its processed yarns:
to the consuming public in the form of women’s dresses and women’s:
wearing apparel under the registered trade-mark “Celanese.” Re-
spondent’s customers are therefore “weavers,” “knitters,” “converters,”
“garment or dress manufacturers,” and “retailers” and the transac-
tions affected by or involved in the practices charged in this complaint
as being unlawful are transactions between the respondent and such
customers. )

Par. 4. In the course and conduct of its business in commerce re-
spondent since June 19, 1936, has secretly paid and agreed to pay to:
certain garment or dress manufacturers and to some of their retailer
customers certain sums of money as compensation for and in considera-
tion of advertising and promotional services furnished by them in
connection with the sale and the offering for resale of cellulose acetate
rayon fabrics converted into women’s dresses and women’s wearing
apparel under the registered trade-mark “Celanese.” The making
of such payments was concealed by respondent from competitors of’
such favored garment or dress manufacturers and retailers. Respond-
ent did not make such payments available on proportionally equal
terms or on any terms to other garment or dress manufacturers and
to their retailer customers who compete in the sale and distribution
of women’s dresses and women’s wearing apparel made of cellulose
acetate rayon fabrics under the registered trade-mark “Celanese.”

The respondent arbitrarily classifies its customers on the basis of
“prestige” and the respondent’s judgment as to the degree of “pres-
tige” such customers enjoy in the women’s dress and women’s wearing:
apparel industries in selecting which customers are to be favored with
compensation for advertising and promotional services performed on
behalf of the respondent. The respondent has paid to some of such
favored garment or dress manufacturers or to their retailer customers
varying amounts of money, ranging from $60 to $11,000 and over and
ranging from approximately 25 to 50 percent of the advertising cost
expended by such garment- or dress-manufacturer customers and their
retailer customers during a single year period for the advertising of
women’s dresses and women’s wearing apparel made of “Celanese”
fabrics.

Par. 5. Tt has been the policy of respondent to conceal from all
of its garment- or dress-manufacturing customers and all of their
retail customers, except those favored by the respondent, the details of
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its agreements relating to compensation of garment- or dress-manu-
facturing customers and their retailer customers for services in con-
nection with advertising and promotional facilities. Customers of
the respondent and their retailer customers are denied knowledge of
such allowances and compensation, and the respondent does not and
has not made it known to any customers except its favored ones and
to their retailer customers that it pays compensation for advertising
and promotional services in connection with the sale of women’s
dresses and women’s wearing apparel to the consuming public. Re-
spondent has resisted the extension of such allowances to some pur-
chasers of cellulose acetate rayon fabrics and women’s dresses and
and women’s apparel made therefrom, even though such customers
were willing to give advertising and promotional services to the re-
spondent in connection with the sale of such commodities to the con-
suming public, for the reason that such nonfavored customers did not
come within the respondent’s classification of “prestige” customers.

‘Par. 6. The above-described acts and practices of the respondent
are in violation of subsection (d) of section 2 of the Clayton Act as
amended by the Robinson-Patman Act approved June 19, 1936 (U.S.
C. title 15, sec. 18).

Couxt II

Paracrapm 1. For its charges under this paragraph of this count
the Commission relies upon the matters and things set out in para-
graphs 1 to 3, inclusive, of count I of this complaint to the same ex-
tent and as though the allegations of said paragraphs 1 to 3, inclusive,
of said count I were here set out in full. Said paragraphs 1 to 3, in-
clusive, of said count I are incorporated herein by reference and made
a part of the allegations of this count.

Par. 2. Since June 19, 1986, in the course and conduct of its busi-
ness described in paragraphs 1 to 3, inclusive, of count I hereof, re-
spondent, has discriminated and is discriminating in favor of certain
purchasers of cellulose acetate rayon yarns, cellulose acetate rayon
fabrics, and women’s dresses and women’s wearing apparel processed
therefrom, against other purchasers of such commodities bought for
resale, by agreeing to furnish or furnishing or by contributing to the
furnishing of services and facilities connected with the offering for
sale of such commodities so purchased and by not according such
services and facilities to all purchasers on proportionally equal terms.

Paxr. 3. The respondent has entered into advertising and promo-
tional arrangements with certain of its customers, among which are :
Alder & Alder, Inc., of New York, N. Y.; Davidow, Inc., of New
York, N. Y.; Kane-Weil, Inc., of New York, N. Y.; Mutual-Rosen-
bloom Corp. of New York, N. Y.; Zoltan Rosenberg, of New York,
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N. Y.; Sam Steinberg & Co., Inc., of New York, N. Y.; Murray Ham-
burger, Inc., of New York, N. Y.; Jeannette Modes, Inc., of New York,
N. Y.; Kallman & Morris, Inc., of New York, N. Y.; Peck & Peck, of
New York, N. Y.; Lord & Taylor, of New York, N. Y.; Page Boy Co.,
of Dallas, Tex.; Associated Merchandising Corp, of New York, N. Y.;
Saks Fifth Avenue, of New York, N. Y.; Gorgeous Frocks, Inc., of
New York, N. Y.; and others. As a result of such arrangements,
large sums of money have been expended by respondent since June
19, 1936, in cooperatively advertising with such purchasers the “Cel-
anese” dresses and women’s wearing apparel so purchased and the
respondent has not accorded such services or facilities to other garment
or dress manufacturers and retailers competitively engaged with the
aforementioned purchasers on proportionally equal terms or on any
terms. :

Par. 4. The aforesaid acts of respondent constitute a violation of
the provisions of subsection (e) of section 2 of the Clayton Act as
amended by the Robinson-Patman Act approved June 19, 1936 (U.
S. C. title 15, sec. 13).

Complaint dismissed without prejudice by the following order:

This matter came on to be heard in regular course upon a motion to
dismiss the complaint without prejudice (designated “Memorandum
Proposing Disposition”) filed March 81, 1950, by counsel support-
ing the complaint and Chief, Division of Antimonopoly Trials, to
which no answer was filed by respondent.

It appearing to the Commission from said motion and from the
record herein that the complaint charges respondent with having
discriminated in favor of certain of its customers as against others by
furnishing services or facilities, or paying for services or facilities
furnished by such customers, in connection with the processing, han-
dling, sale, or offering for sale of its cellulose acetate rayon yarns and
cellulose acetate rayon fabrics manufactured and processed from said
yarns in violation of subsections (d) and (e) of section 2 of the Clay-
ton Act as amended ; that war conditions prevented an early trial of
the case; that a supplemental investigation made in 1949 disclosed
that the practices complained of were in substance discontinued about
1941 and have not been resumed ; and that there is no present reason to
anticipate a resumption of said practices:

It is ordered, That the complaint herein be, and it hereby is, dis-
missed without prejudice to the right of the Commission to take such
further action as future circumstances may warrant.

Mr. Philip R. Layton and Mr. Eldon P. Schrup for the Commission.

Davies, Richberg, Beebe, Busick & Richardson and Roberts & Me-
Innis, of Washington, D. C., and Mr. Matthew H. O’Brien, of New
York City, for respondent.
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STIPULATIONS

DIGEST OF STIPULATIONS® EFFECTED AND HANDLED
THROUGH THE COMMISSION’S BUREAU OF
STIPULATION 2

2867.° Soaps and Dentrifice—Unique Qualities, Composition, Effective-
ness, etc—This stipulation has been amended so that it now reads:

Colgate-Palmolive-Peet Co., a Delaware corporation, and Kirk-
man & Son, Inc., a Delaware corporation, a wholly owned subsidiary
of Colgate-Palmolive-Peet Co., engaged in the sale and distribution
of soaps and toilet goods in interstate commerce, in competition with
other corporations and with individuals, firms, and partnerships
likewise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein.

Colgate-Palmolive-Peet Co. and Kirkman & Son, Inc., and each
of them, agreed that in connection with the sale and distribution of
their products in commerce as defined by said act, they will cease and
desist from representing, directly or otherwise, by assertion or by
implication :

(@) That Palmolive soap contains special protective qualities all
its own or not present in any other $0ap or soaps; .

(b) That such soap “protects” the skin against the loss of natural
or “youth giving” oils, or has a “protective” lather;

(¢) That the use of Palmolive soap will keep the skin young or
prevent “middle age” skin; or that it is efficacious in retarding the nat-
ural aging of the skin;

1The digests published herewith cover those accepted by the Commission during the
period covered by this volume, namely, July 1, 1949, to June 30, 1950, inclusive., Digests
of previous stipulations of this character accepted by the Commission may be found in
vols. 10.to 45 of the Commission’s decisions.

3Under a reorganization of the Commission’s internal structure, effective June 1, 1950
(see annual report for that year at p. 6), the former Bureau of Trade Practice Confer-
ences and the Bureau of Stipulations were consolidated into the Bureau of Industry
Cooperation, and a Division of Stipulations was created, under said Bureau, to handle
such work.

For an account of a prior reorganization, effective August 12, 1946, under which the
Division of Stipulations, then created, was charged with the handling of all matters con-
sidered appropriate for settlement by stipulation, including both such matters as had
theretofore culminated in the false and misleading advertising stipulations effected
through the Commission’s Radio and Periodical Division, as it theretofore functioned, and
those theretofore effected through the Trial Examiner’s Division, see footnote in Volume
45 at p. 845.

3 Amended, See 31 F. T. C. 1630,

1177
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(d) That Palmolive soap “thoroughly” cleanses the pores or gently
removes “every trace” of dirt and cosmetics;

(e) That removal of dirt and cosmetics from the pores by the use
of Palmolive soap will enable the skin to breathe; or by statement
or inference that breathing or respiration is a function of the human
skin

* (f) That the “natural” or “youth” oils or the fatty secretions from
the sebaceous glands “feed” or “nourish” the skin; or that Palmolive
soap assists in any way toward the nourishment of the skin;

(g) That Palmolive soap is “unique” or “utterly unlike” any other
soap, or that it is essentially different from various other soaps on
the market ;

- (A) That Palmolive soap was or is the “only” soap gentle enough
or sufficiently pure, soothing, mild or safe for use by the Dionne quin-
tuplets; or that no other soap made is as pure, soothing, mild, or safe;

(¢) That the “soft, smooth complexions” of the Dionne quintuplets
are directly the result of or wholly attributable to Palmolive soap;

(7) By oral or written statements or by deplctlons or illustrations,
that Palmolive soap is composed wholly or in part of edible olive ol
or of the grade of olive oil used for bathing new-born babies;

- (RB) By the use of the unqualified statement “Made with olive oil”

as descriptive of Palmolive soap, Palmolive shave cream, or Palmolive
brushless shave cream; or by representations of like import, that the
oil or fat content of such products is wholly or predominantly olive
oil.

() That persons purporting to be authorities, who have not pro-
fessionally used and actually approved Palmolive soap or other prod-
ucts, and whose names appear on published testimonial letters or en-
dorsements thereof, have inferentially or otherwise based such tes-
timonials or opinions upon their own professional experience, use, and
controlled laboratory tests;

(m) By the use of appellations such as “Beauty Specialists” that
persons purporting, in testimonials, endorsements or otherwise, to
make scientific statements regarding the skin are experts adequately
equipped and qualified to render such opinion unless they actually are
accredited skin specialists or dermatologists;

(n) That Cashmere Bouquet soap or the lather thereof Wlll re-
move “every bit” of dirt and cosmetics from every pore; or in any
other way asserting or implying that such soap or lather removes all
dirt and cosmetics whatsoever from the pores;

(o) That Cashmere Bouquet soap will cause or is capable of caus-
ing the skin to become alluring, clear, or smooth in cases where such
results will not be achieved by cleansing the skin;
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() That the product Concentrated Super Suds destroys or re-
moves all germs, dangerous and otherwise, that “lurk in every family
wash” or are present in wearing apparel or other washable fabrics;

(9) That Concentrated Super Suds is the only soap which has
the capacity to protect the family health from being endangered by
germs depicted in accompanying microphotographs or referred to
in such statements as “the above microphotos show some of the dan-
gerous germs which Mrs. Robinson saw through the microscope—
germs that were actually found in her wash,” “millions of germs are
present in all family washes,” and “dangerous germs that unless re-
moved, may spread serious infection ;” '

(7) That clothing or other fabrics washed in a solution of Concen-
trated Super Suds and water at a temperature ordinarily used for
home laundering, be “Hospital Clean;” or otherwise, that such arti-
cles will be effectively sterilized or as germ-free as by hospital sterili-
zation methods;

(s) That dishes washed with the product “Super Suds” require no
wiping but will dry clean with no soap film adhering thereto; or that
dishes washed with Super Suds require no wiping, rinsing, scalding or
other operation subsequent to washing, for the purpose of removing
soap or other residue therefrom;

(¢) That Super Suds “protects your hands,” or that such prepara-
tion contains any special ingredient that shields or preserves the skin;

() Unqualifiedly that the use of Colgate rapid-shave cream will
obviate the necessity for shaving twice daily; that the use of such
product or of Palmolive shave creams results in faster or smoother
shaves than are obtainable with comparable shaving preparations;

(v) That Palmolive shave creams make the skin either healthier,
firmer or younger; or that such preparations have therapeutic or nu-
tritional properties affecting the skin structure;

(1) That “Most bad breath begins with the teeth,” or that bad
breadth in most cases is due to or caused by improperly cleaned teeth;
or that “A safe, sure way to correct bad breath is through regular use
of the thorough, cleansing action provided only by the special ingre-
dients in Colgate’s dental cream;” or that the action of said prepara-
tion is certain and unfailing in removing bad breath or that it “cor-
rects” the condition regardless of causes; or that “only” Colgate dental
cream can accomplish the things claimed for it; or that such product
contains “special” or “unique” ingredients for combatting bad breath
or for cleansing purposes not to be found in any other dentifrice;

(w) That the foam produced by Colgate dental cream removes “all”
decaying food deposits lodged between the teeth or in.the mouth; or
that the use of such product will prevent tooth decay or dental caries:
Provided, That nothing herein contained shall be construed as an
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agreement by respondent not to represent that cleansing of the teeth
promptly after each ingestion of food will tend to decrease the in-
cipience of dental caries.

(y) That “every dentist knows” that mucin pquues harden into
tartar; or otherwise, that such is the unanimous opinion of the dental
professwn ;

(2) That “Kirkman Soap Flakes keep your hands soft and white,”
nr that such flakes “Do my hands more good than a flossy manicure ;”
i will soak dirt out of fabries without rubbing or some mechanical or
manual action; or that lingerie or other textiles washed with such
product will keep their brand new appearance almost forever.

Colgate-Palmolive-Peet Co. and Kirkman & Son, Inc., or either of
them also agreed that should they ever resume or indulge in any of the
aforesaid methods, acts, or practices which they have herein agreed to
discontinue, or in the event the Commission should issue its complaint
and institute formal proceedings against the respondents as provided
herein, this stipulation as to the facts and agreement to cease and
desist, if relevant, may be received in such proceedings as evidence of
the prior use by the respondents of the methods, acts or practices herein
referred to. (1-10611 Aug. 9, 1949.) _

2921.* Cosmetics—Nature, Indorsements, Competitive Products, etc.—
This stipulation has been amended so that it now reads:

Physicians Formula Cosmetics, Inc., a California corporation, en-
gaged in the sale and distribution of cosmetics in interstate commerce,
in competition with other corporations and with individuals, firms,
and partnerships likewise engaged, entered into the following agree-
ment to cease and desist from the qlleaed unfair methods of competi-
tion in commerce as set forth therein.

Physicians Formula Cosmetics, Inc., in connection with the sale
and distribution of its cosmetic preparations in interstate commerce
as defined by the Federal Trade Commission Act, agreed it will cease
and desist from:

(@) The use of the letters “Rx” or other letters, signs, or symbols
which cause or have or may have the capacity to cause the impression
or belief that its cosmetic or toilet goods are in fact medicinal prepa-
rations or that each parcel is individually compounded in accordance
with a specific prescription therefor;

(b) Stating that its advertising has been accepted by the Los
Angeles County Medical Association when such advertising is not
currently so accepted ;

(¢) Unqualifiedly representing that its preparations are “nonal-
lergic,” or “effective beauty aids” for the skin, or that they may be

¢ Amended. See 31 F. T. C. 1671,
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depended upon to prevent allergic irritations or maintain healthy
skin;

(&) Stating that “cholesterin” or any other ingredient in its cos-
metic preparations “restores” or “replaces” or has capacity to restore
or replace natural oils in the skin or that it effectively combats or pre-
vents crow’s feet, wrinkles, or dry skin by means of oils applied to the
skin or in any other manner whatsoever;

(¢) Representing that the ingredients in its products penetrate the
skin deeply or effectively; or that its cleansing cream removes “every
particle” of make-up, grime, and dirt from the skin or the pores
thereof;

(f) Statements to the effect that cosmetic preparatlons contammo
mineral oil forms a film which seals in the dirt, causing blackheads,
whiteheads, and enlarged pores; or other statements which constitute
unwarranted disparagement of competitive products;

(9) Representmg that “Physicians Formula Deodorant is an ab-
solute necessity,” or “unqualifiedly that modern women’s skins require
stimulation®;

(k) Representations which import or imply that its product desig-
nated “Facial Masque” or its product heretofore designated “Tissue
Cream” can be depended or relied upon to clear up blackheads, white-
heads, or enlarged pores, or keep the skin youthful or free from lines;

(¢) Denominating, describing, or referring to any cosmetic product
as a tissue cream, or otherwise by statement or inference representing
that such preparation externally applied has of itself any beneficial
effect upon the tissues or cell-structure of the skin;

(7) Statements such as “Mothers who are 1nterested in the health
of their adolescent daughters should insist that they use only Physi-
cians Formula Cosmetics” or similar presentations having the capacity
or tendency to convey the impression or belief that competitive cos-
metic preparations contain ingredients injurious to the health or that
only preparations offered for sale and sold by it may be safely used
by adolescents.

Physicians Formula Cosmeties, Ine., also agreed that should it ever
resume or indulge in any of the aforesaid methods, acts or practices
which it has herein agreed to discontinue, or in the event the Com-
mission should issue its complaint and institute formal proceedings
against the respondent as provided herein, this stipulation as to the
facts and agreement to cease and desist, if relevant, may be received
in such proceedings as evidence of the prior use by the respondent of
the methods, acts, or practlces herein referred to. (1-13364, Mar. 1,
1950.)

1
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8433.5 Caskets—Qualities, Properties or Results.—This stipulation has
been amended, so that it now reads:

Batesville Casket Co., a corporation, engaged in the business of
manufacturing burial devices, including a metal casket called “Mono-
seal” which it has sold in interstate commerce, in competition with
other corporations and with individuals, firms, and partnerships like-
wise engaged, entered into the following agreement to cease and desist
from the alleged unfair methods of competition in commerce as set
forth therein.

Batesville Casket Co., in connection with the offering for sale, sale,
or distribution of its “Monoseal” casket in commerce, as commerce is
defined by the Federal Trade Commission Act, agreed to cease and
desist forthwith from stating or representing in its advertisements
and advertising matter of whatever “ind or description, or in any
other way, that the said casket will remain in such condition after
burial as to afford or assure permanent protection or absolute security
to the body encased therein “for centuries” or for any other stated
period of time.

Batesville Casket Co. also agreed that should it ever resume or
indulge in any of the aforesaid methods, acts, or practices which it
has herein agreed to discontinue, or in the event the Commission
should issue its complaint and institute formal proceedings against
the respondent as provided herein, this stipulation as to the facts
and agreement to cease and desist, if relevant, may be received in
such proceedings as evidence of the prior use by the respondent of the
methods, acts, or practices herein referred to.

It is further stipulated and agreed that as thus amended, all of
the terms and provisions of said Stipulation No. 3433 shall remain
in full force and effect. (1-16166, June 29, 1950.)

3894.° Sheets and Pillow Cases—“Certified” and “guaranteed.”—This
stipulation has been amended, so that it now reads:

Lamport Co., Inc.,a New York corporation with its place of business
in New York, N. Y., engaged in the sale and distribution of textile
products, including sheets and pillowcases, in interstate commerce, in
competition with corporations, firms, and individuals likewise en-
gaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
therein.

Lamport Co., Inc., in connection with the sale and distribution of
its textile products in commerce as defined by the Federal Trade Com-
mission Act, agreed that it will forthwith cease and desist from :

(1) Using the word “Certified” or other word or words of like
meaning on its products except under the following conditions,

& Amended. Ree 34 F. T. (. 1660. .
¢ Amended. See 39 F. T. C. 606.
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(@) The identity of the certifier be clearly and plainly disclosed,

(0) The certifier be qualified and competent to know what has been
certified is true, :

(¢) Ifthe certifier is some one other than the seller, any connection
between the certifier and the seller be clearly shown.

(2) Representing, by the use of the word “guaranteed” or other
word or words of like meaning in its advertising material or otherwise,
that a product is guaranteed unless, whenever used, clear and un-
equivocal disclosure be made in direct connect therewith of exactly
what is offered by way of security as, for example, refund of purchase
price.

It is further stipulated and agreed that the aforesaid amendment
shall be effective as of the date of the approval thereof by the Federal
Trade Commission.

Lamport Co., Inc., also agreed should it ever resume or indulge in
any of the aforesaid methods, acts, or practices which it has herein
agreed to discontinue, or in the event the Commission should issue its
complaint and institute formal proceedings against the respondent
as provided herein, this stipulation as to the facts and agreement to
cease and desist, if relevant, may be received in such proceedings as
evidence of the prior use by the respondent of the methods, acts, or
practices herein referred to. (1-18873, May 1, 1950.)

4087." Cosmetics—Doctors’ Recommendation.—This stipulation has
been amended so that it now reads: )

C. W. Beggs Sons & Co., an Illinois ccrporation with place of busi-
ness at Chicago, Ill., also operated under the trade names Marcelle
Cosmetics and Marcelle Hypo-Allergenic Cosmetics, engaged in the
sale and distribution of a line of cosmetics under the trade or brand
designation “Marcelle” in interstate commerce, in competition with
corporations, firms, and individuals likewise engaged, entered into
the following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.

C. W. Beggs Sons & Co., whether trading under its own name, as
Marcelle Cosmetics, Marcelle Hypo-Allergenic Cosmetics, or by any
other designation or style, in connection with the sale and distribution
of its commodities in commerce as defined by the Federal Trade Com-
mission Act, or the advertising thereof by the means or in thé manner
above set forth, agreed that it will forthwise cease and desist from
representing:

That thousands of doctors have prescribed Marcelle Hypo-
Allergenic Cosmetics, or that any numbers in excess of the true total
thereof have g0 approved or recommended the same,

7 Amended. See 40 F. T. C. 817,
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C. W. Beggs Sons & Co. also agreed that should it ever resume or
indulge in any of the aforesaid methods, acts, or practices which it
has herein agreed to discontinue, or in the event the Commission should
issue its complaint and institute formal proceedings against the
respondent as provided herein, this stipulation as to the facts and
agreement to cease and desist, if relevant, may be received in such pro-
ceedings as evidence of the prior use by the respondent of the methods,
acts or practices herein referred to. (1-1348, Mar. 1, 1950.) *

7870. Hair and Scalp Preparation—Therapeutic -Properties.—Henry
Carroll Wright, an individual, trading as Henry’s Beauty Creations
and as Superior Products Co., with his principal place of business
located in Jersey City, N. J., advertiser-vendor, engaged in offering
for sale and selling in commerce, a preparation for the hair designated
“Henry’s Sulphur-Lanolin-Castor Treatment for Hair and Scalp,”
entered into an agreement, in connection with the dissemination of
advertising relating to that produce, to cease and desist from repre-
senting directly or by implication :

(a) That the product grows or promotes the growth of hair or
prevents or corrects falhntr hair or baldness;

(%) That the product prevents or cures dandruff or has any effect
in the mitigation or treatment of such condition;

(¢) That the product cures or corrects the disease conditions which
cause itching scalp. (1-22029, July 5, 1949.)

7871. Medlcmal Preparations—Therapeutic Properties, Composition and
Nature of Business.—Forrest Griffeth, an individual, trading as the
Forrest Griffeth Westward Health Center, the Forrest Griffeth West-
ward Health Foundation, Westward Health Foundation, Forrest
Griffeth Westward Products Co., and as Westward Health Products
Co., with his principal place of business located in North Holly-
wood, Calif., advertiser-vendor, engaged in offering for sale and sell-
ing in commerce, medicinal preparations designated “Nutritone”
(“Nu-tri-tone™) and “Nutri-Lax™ (“Nu-tri-lax”), entered into an
agreement, in connection with the dissemination of advertising relat-
ing to those products to cease and desist from 1'eplesent1no duectly
or by implication:

(@) That “Nutritone” is a dietary supplement;

(0) That “Nutri-Lax” is a gland nourishing product;

(¢) That such preparations contain no drugs;
~ (d) That such preparations prevent, remedy or cure fevers; colds;
diarrhea; congestion of lungs, skin, or kldneys neuritis; a1th11tls,
high or low blood pressure; ovelwe-lght, anemia; colitis; or asthma.

Forrest Griffeth further agreed that he will forthwith cease and
desist from the use of the word “Foundation™ as a part of his trade
name. (1-22328, July 5,1949.)

1For amended S. 7813 see p. 1243,
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7872. Miniature Gasoline Engine—Manufacture and Operation.—Amer-
ica’s Hobby Center, Inc., a New York corporation, with its principal
place of business located in New York, N. Y., advertiser-vendor, en-
gaged in the business of offering for sale and selling in commerce
model supplies including a model or miniature gasoline engine desig-
nated “G. H. Q. Gasoline Motor,” entered into an agreement, in con-
nection with the offering for sale, sale, and distribution thereof, to
cease and desist from representing, directly or by implication, that
said device:

(1) Is precision engineered or precision built;

(2) Iseasy tostart; :

(3) Has a maximum operating speed of 7,000 revolutions per min-
ute or a minimum operating speed of 300 revolutions per minute;
or has any other maximum or minimum operating speed, unless such
indicated speed shall have been determined by adequate tests to be
the actual speed which the engine is capable of maintaining for a
reasonable period of time. (1-22846, July 5, 1949.)

7873. Drug Product—Therapeutic Properties.—Arnold Nydegger, an
individual, trading as Nydegger Pharmacal Co., with his principal
office and place of business located in Cleveland, Ohio, advertiser-
vendor, engaged in the business of offering for sale and selling in
commerce, a drug product designated “Romotox,” entered into an
agreement, in connection with the dessemination of advertising relat-
ing to that product, to cease and desist from representing directly or
by implication that the product is a treatment for rheumatism, arth-
ritis, or sciatica or that it has any effect thereon except to such extent
as it may provide relief from minor pains accompanying those condi-
tions. (1-22387, July 7, 1949.)

7874. Cement Additive—Qualities and Results.—L. Sonneborn Sons,
Inc., a Delaware corporation, with its principal place of business
located in New York, N. Y., advertiser-vendor, engaged in the business
of offering for sale and selling a cement additive under the brand
names “Trimix” and “Santorized Trimex,” in interstate commerce,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing
directly or by implication:

(@) That said product is an effective dispersing agent for cement
mortars or concrete;

(&) That the use of said product results in a saving of 20 percent or
any other definitely stated percentage of gaging water;

(¢) That, using the same water ratio, said product added to the
gaging water will cause a slump of from 6 to 7 inches, or any definitely
stated amount of slump, as compared with a 214 to 3-inch slump when
said product is not used; and it is also agreed that in connection with
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any comparative claims for increase in slump from the use of Trimex
the quantity of water contained in the product will be computed in
the water ratio of the total mixture;

(@) That the use of said product in mortar or concrete results in
greater water impermeability ;

(e¢) That said product has any appreciable effect in causing air en-
trainment or that it increases resistance to alternate freezing and
thawing. (1-21019, July 8, 1949.)

7875. Hair Preparations—Qualities and Results.—Richard Wolfson,
an individual, trading as Lan-O-Tone Products Co., with his principal
place of business located in New York, N. Y., engaged in offering for
sale and selling in commerce, preparations for the hair designated
“Lan-O-Tone Hair Cream,” “Lan-O-Tone Shampoo,” and “Lan-O-
Tone Concentrated Shampoo,” entered into an agreement, in connec-
tion with the dissemination of advertising relating to those products,
to cease and desist from representing directly or by implication:

(@) That the preparations prevent baldness or grow hair;

(b) That the preparations promote or insure a healthy scalp or
head of hair;

(¢) That the preparations rid or free the scalp of dandruff, in excess
of the temporary removal of loose dandruff scales by shampooing, or
correct or end dandruff;

(d) That the preparations relieve or cure an itching scalp in excess
of temporarily relieving minor cases of itching of the scalp;

(¢) That the preparations have any beneficial effect upon the hair
in excess of the removal of superficial dirt, grease, and loose dandruff
scales. (1-21296, July 11, 1949.)

7876. Hair Preparation—Qualities and Results.—Earl Van Briggle, an
individual trading under his own name, with his principal place of -
business located in Huntington Park, Calif., advertiser-vendor, en-
gaged in the business of offering for sale and selling a preparation for
the hair designated “Hair Gro,” entered into an agreement, in connec-
tion with the dissemination of advertising relating to that product, to
cease and desist from representing directly or by implication :

(a) That said preparation will be of any value in the treatment of
baldness or will have any effect on the growth of hair; and

(b) That said preparation has any effect on dandruff other than
as an aid in the mechanical removal of loose dandruff scales. (1-21488,
July 13, 1949.) . ’

7877. Cement-Water Paint—~Qualities and Results,—Perinol Products
Co., Inc., a New York corporation, with its principal place of business
located in New York, N. Y., advertiser-vendor, engaged in the business
of offering for sale and selling a cement-water paint designated
“Micro-Seal,” entered into an agreement, in connection with the offer-
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ing for sale, sale, and distribution thereof, to cease and desist from
representing directly or by implication: ’

(@) That the said product waterproofs or prevents seepage;

(5) That the said product will not crack or craze. (121631, July
15, 1949.)

7878. Auto Radiator Repair Products—Qualities and Results.—Service
Supply Co., a Colorado corporation, with its principal office and place
" of business located in Denver, Colo., and Charles A. Kimble, president
and treasurer, advertiser-vendors, engaged in the business of offering
for sale and selling a product for repairing minor leaks in automobile
radiators and similar articles, designated “Serco,” and a product for
cleaning such circulating systems, designated “Ki-Mo,” in interstate
commerce, entered into an agreement, in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from repre-
senting, directly or by implication :

(@) That use of Serco results in permanently sealing a leak, crack
or crevice in metal; or

(b) That Ki-Mo removes rust or scale, unless limited to such rust
or scale as may be held in place by a binder consisting mainly of grease
or oil. (1-20216, July 20, 1949.)

7879. Antifreeze Preparation—Qualities and Safety.—Dimmit J. Wood,
Arthur M. House, Sr., George J. Gray and Tom U. Gray, copartners
trading as Big G Distributing Co., with their principal place of busi-
ness located in Dallas, Tex., advertiser-vendor, prior to January 3,
1948, engaged in the business of offering for sale and selling a prepara-
tion designated “Frigidzone Anti-Freeze,” in interstate commerce,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing,
directly or by implication:

That said preparation is noncorrosive; that it will prevent rust or
corrosion; or that its use will not cause damage to any part of the
cooling system of an automobile engine or other water cooled engine.
(1-21930, July 21, 1949.)

7880. Hair Preparation-—Qualities, Results, Safety, Uniqueness.—Her-
bold Laboratory, Inc., a California corporation, with its principal
place of business located in Hollywood, Calif., and Milton Herbold,
president and sole owner, advertiser-vendor, engaged in the business
of offering for sale and selling a preparation for the hair designated
“Herbold Pomade,” entered into an agreement, in connection with the
dissemination of advertising relating to that product, to cease and
desist from representing directly or by implication :

(@) That said preparation will restore gray, streaked or faded hair
to its natural or original shade; ‘

(0) That said preparation helps to remove loose dandruff or to keep
the scalp clean or free of dandruff;

854002—52—T8
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(¢) That said preparation is safe or harmless;

(d) That said preparation is new or unique. (1-21849, July 22,
1949.) ‘

7881. Bread—Contest Award.—Davidson Baking Co., an Oregon cor-
poration, with its prineipal place of business located in Portland,
Oreg., and Eugene F. Davidson, Eugene D. Davidson, and H. Marshall
Wood, officers thereof, engaged in the business of baking, offering for
sale, and selling Davidson’s Fresh Spun Bread, entered into an agree-
ment, in connection with the dissemination of advertising relating to
that product, to cease and desist from representing directly or by im-
plication that any prize or trophy awarded to Davidson Baking Co.
was awarded in a Nation-wide contest or a national contest, when such
prize or trophy was not awarded in a contest so generally available to
and participated in by the baking industry, and of such scope, that the
contest might reasonably be termed Nation-wide or national. (1-
21808, July 26, 1949.)

7882. Treatment for Fabrics—Qualities.—The Perfex Co., a Nebraska
corporation, with its general office located in Shenandoah, Iowa, ad-
vertiser-vendor, engaged in the business of offering for sale and selling
in commerce, a preparation for use in preparing fabrics for ironing,
designated “Glosstex,” entered into an agreement, in connection with
the offering for sale, sale, or distribution thereof, to cease and desist
from representing, directly or by implication, that said preparation:

(1) Will brighten colors in fabrics or compensate for changes in
color due to the fading thereof;

(2) Will cause fabrics to resist wrinkling, unless such representa-
tion pertains only to such designated fabries as will, in fact, be ren-
dered less liable to wrinkling by the use of said preparation. (1-
21089, July 28, 1949.)

'7883. Mirrored Vanity Chests—Unbreakable Properties.—IKobro Prod-
ucts, Inc., a New York corporation, with its principal place of business
located in Brooklyn, N. Y., advertiser-vendor, engaged in offering
for sale and selling in commerce, mirrored vanity chests, entered into
an agreement, in connection with the offering for sale, sale, and dis-
tribution thereof, to cease and desist from representing directly or
by implication: ,

By the use of the representation “Completely Eliminates Break-
age,” or by any other means or device that mirrored glass on its vanity
chests cannot be broken. (1-21634, July 28, 1949.)

7884. Sweaters—Foreign Origin—Glasgow Sportswear, Inc., a New
York corporation, with its principal office and place of business lo-
cated in New York, N. Y., advertiser-vendor, engaged in the business
of offering for sale and selling sweaters, in interstate commerce, en-
tered into an agreement, in connection with the offering for sale, sale,
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and distribution thereof, to cease and desist, with respect thereto,
from:

(a) Representing in any manner that said products are Scotch or
of Scotch origin; Provided, That this provision shall not be deemed
to prohibit use of the trade-mark “Scotch Crown” as applied to such
products when it clearly appears that it is a trade-mark and also
that the products to which it is applied are manufactured in the
United States; Provided further, That this provision shall not be
deemed to prohibit the use of the word “Glasgow” with reference
to said articles if it clearly appears that the reference is to the cor-
porate name “Glasgow Sportswear, Inc.,” and not to the city of that
name; or ‘

(5) The use of the word “Homespun” as descriptive of products
made from fabrics or yarns that are spun or woven in a mill or fac-
tory. (1-21744, Aug. 2,1949.)

7885. Dog Food—Composition.—Roanoke City Mills, Inc., a Virginia
corporation, with its principal place of business located in Roanoke,
Va., advertiser-vendor, engaged in the business of offering for sale
and selling a certain dried dog food preparation designated “Tasty-
Dinner Dog Food,” entered into an agreement, in connection with
the dissemination of advertising relating to that product, to cease and
desist from:

Using the terms “meat,” “liver,” or “milk,” or any other terms of
similar import or meaning, to designate or describe dehydrated meat
meal, liver meal, and dry skim milk. (1-21771, Aug. 2, 1949.)

7886. Laundering Preparation—Qualities, Composition, Safety, etc.—
John Wiley Jones, an individual trading as John Wiley Jones Co.
with his principal place of business located in Caledonia, N. J., ad-
vertiser-vendor, engaged in the business of offering for sale and selling
a sodium hypochlorite preparation designated “Sunny Sol,” entered
into an agreement, in connection with the dissemination of advertising
relating to that product, to cease and desist from representing directly
or by implication:

(«) That Sunny Sol removes lipstick, or paint stains, or stains
made by permanent ink; ’

() That this product contains no lye;

(¢) That Sunny Sol is harmless to the hands, unless limited to use
when substantially diluted by water, in the proportions of one part
of this preparation to forty parts of water;

(d) That this product is harmless to cloth or fabrics, unless limited
to undyed materials; or

(¢) That the boiling of a solution of this preparation in water re-
moves kitchen odors. (1-21668, Aug. 2, 1949.) _

7887. Home Permanent Wave Kit—Safety.—Ruval Products, Inc., a
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Tennessee corporation, trading under its own name and as U-Wavit
and U-Wav-It Co., with its principal office and place of business lo-
cated in Chattanooga, Tenn., advertiser-vendor, engaged in the busi-
ress of offering for sale and selling a product designated “U-Wav-It
Home Cold Permanent Wave Kit,” entered into an agreement, to
cease and desist from the dissemination of advertising representing
directly or by implication that the product is safe: Provided, however,
That, this shall not prohibit the corporation from representing that
the product is safe when used according to directions. (1-22634,
Aug. 3,1949.) : ‘

7888. Trousseau Linen Outfits—Manufacturing Status,—Trousseau
Linen Outfitters, Inc., an Illinois corporation, with its principal office
and place of business located in Chicago, I1l., advertiser-vendor, en-
gaged in the business of offering for sale and selling in interstate com-
merce, Trousseau Linen Outfits, entered into an agreement, in connec-
tion with the offering for sale, sale, and distribution thereof, to cease
and desist from representing by use of the statement “we own our own
mills and looms,” or otherwise, that it manufactures the articles com-
posing the outfits or that it maintains, owns, operates, or controls a
factory wherein the said merchandise is manufactured. (1-21384,
Aug. 5, 1949.)

7889. Child’s Table—Manufacturing Status.—Tiny Tot Safety Table
Co., an Illinois corporation, with its principal office and place of busi-
ness located in Chicago, I11., advertiser-vendor, engaged in the business
of offering for sale and selling, in commerce, a table for use by small
children, designated Tiny Tot Safety Table, entered into an agree-
ment, in connection with the offering for sale, sale and distribution
thereof, to cease and desist from representing, directly or by impli-
cation:

That it owns, operates or controls, any factory wherein the Tiny Tot -
- safety table is constructed. (1-22344, Aug. 10, 1949.)

7890. Home Permanent Wave Kit—Comparative Merits and Prices.—
The Toni Co., a Minnesota corporation, with its principal office and
place of business located in Chicago, Ill., advertiser-vendor, engaged
.in the business of offering for sale and selling a cosmetic product desig-
nated “The Toni Home Permanent Creme Cold Wave Kit,” entered
into an agreement to cease and desist from the dissemination of adver-
tising relating to that product, which

(a) Through pictorial comparison of one who had a professional
wave with one who had a Toni wave, each having coiffures actually
effected by a hair stylist without the disclosure of the latter fact repre-
sents that the coiffure with the Toni wave was done by the purchaser
herself or by an amateur; or



STIPULATIONS 1191

(b) Compares, in advertisements containing the pictorial compari-
sons referred to in paragraph (a) above, the stated price of a Toni
wave alone with a stated price of a beauty shop wave and coiffure
combined without disclosing that that is the basis of the comparison.
(1-19769, Aug. 10, 1949.)

7891. Correspondence Course—Institute, Earnings and Opportunities.—
William J. Benko, an individual trading as International Trade Pro-
motion Service, with his principal place of business located in New
York, N. Y., advertiser-vendor, engaged in the business of offering
for sale and selling in commerce,.a home study course of instruction
designated as the “ITP Course in- Importing and Exporting,” en-
tered into an agreement, in connection with the offering for sale, sale,
and distribution thereof, to cease and desist from representing, di-
rectly or by implication:

(1) Through the use of the terms “Registrar” or “Diploma,” or
otherwise, that the business conducted by him is that of an institute
of learning with the equipment and faculty of an institute;

(2) That the purchase and study of such course of instruction will
assure substantial incomes or high salaries or qualify the purchaser
in a short time as an expert in the import and export trade, or that
substantial sums may be earned easily by pursuing said course of
study;

(8) That the completion of said course of instruction will per se
enable the purchaser thereof to establish his own import and export
business with a small capital investment or quickly develop the same
into a successful business: Provided, That this is not intended to pre-
vent representations to the effect that the knowledge derived from this
course will be of assistance to one who does establish his own import
and export business, and aid in the development of the same. (1-
21437, Aug. 15, 1949.)

7892. Pullets—Quality and Productivity.—Marti Leghorn Farm, Inc.,
- a Missouri corporation, with its principal office and place of business
located in Windsor, Mo., advertiser-vendor, engaged in the business
of offering for sale and selling started pullets in interstate commerce,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing
in any manner that said started pullets have been sired by cockerels
whose dams have records of 250 to 350 eggs per year or that said pullets
are 250 to 350 egg pedigreed sired or that their sires have records of
any number in excess of the actual number thereof. (1-22148, Aug.
24, 1949.)

7893, Perfumes—Foreign Source.—Paul Jones, an individual, with his
principal place of business located in Piedmont, Calif., advertiser-
vendor, engaged in the business of offering for sale and selling per-



1192 FEDERAL TRADE COMMISSION DECISIONS

fumes, entered into an agreement, in connection with the dissemination
of advertising relating to that product, to cease and desist from :

(1) Representing, directly or through inference, that said perfumes
are manufactured or compounded from flowers, scents, oils or other
ingredients from the Territory of Hawaii; or that said perfumes
originate in the Territory of Hawaii or are made and manufactured
in the United States from ingredients imported from Hawaii ;

(2) Using the words Hawaiian, Hawaii. or any other word indica-
tive of Hawaii in any manner which connotes that perfumes manu-
factured or compounded in the United States are made or compounded
in Hawaii;

(83) Using the terms “Flower Lei,” “Pikaki,” “Haupala,” “Pono
Moi,” “Kiele,” “Ua Lani,” “Honi-Honi,” “Aloha Nue,” or any other
Hawaiian word or term as brand or trade names to in any way desig-
nate describe, or refer to perfumes made or compounded in the United
States, without plainly disclosing that such products are made or
compounded in the United States. (1-21620, Aug. 24, 1949.)

7894. Putty—Composition.—Jaye Manufacturing, Inc., an Ohio cor-
poration with its principal place of business located in Cleveland,
Ohio, advertiser-vendor, engaged in the business of offering for sale
and selling putty under the name “National Brand Products,” in
commerce, entered into an agreement, in connection with the sale, offer-
ing for sale, and distribution thereof, to cease and desist from :

Designating, describing, or referring to any putty as a linseed-oil
putty the vehicle of which is not composed wholly of pure linseed oil:
Provided, however, That nothing herein shall be construed as pro-
hibiting the use in such putty of necessary or desirable amounts of
drier if the presence of such drier is conspicuously disclosed. (1-
99340, Aug. 25, 1949.)

7895. Magazine, etc.—Association Status.—Bernard W. Coates, an in-
dividual trading as National Mail Dealers Association, with its prineci-
pal office and place of business located in Dorchester, Mass., advertiser- -
vendor, engaged in the business of offering for sale and selling in
commerce a bimonthly magazine entitled “Opportunities Preferred,”
an annual reference directory of mail-order businesses, and a monthly
bulletin, entered into an agreement, in connection with the offering for
sale, sales, and distribution thereof, to cease and desist from designat-
ing such enterprise as an “Association” and from representing in any
other manner that it is not a private commercial enterprise conducted
for profit. (1-22280, Aug. 25, 1949.) ,

7896. Costume Jewelry—Nature.—S. Buchsbaum & Co., an Illinois
corporation, with its principal place of business located in Chicago,
I11., advertiser-vendor, engaged in the business of offering for sale and
selling a wide variety of merchandise including costume jewelry, in
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commerce, entered into an agreement, in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from:

(1) Using the word “ruby” or “pearl” or the names of any other
gems or precious stones as descriptive of jewelry insets which are not
in fact the natural gems or precious stones so named, unless it is clearly
disclosed that the insets are simulated or imitation gems or stones;

(2) Using the word “stone” or “birthstone” as descriptive of jewelry
insets which are not in fact gems or precious stones, unless it is clearly
disclosed that the insets are simulated or imitation gems or stones.
(1-22124, Aug. 25, 1949.)

7897. Pipes—Qualities.—M. Linkman & Co., an Illinois corporation,
with its principal place of business located in Chicago, Ill., advertiser-
vendor, engaged in the business of offering for sale and selling Dr.
Grabow Pipes in commerce, entered into an agreement, in connection
with the sale, offering for sale, and distribution thereof, to cease and
desist from representing directly or by implication:

That Dr. Grabow pipes will not bite and have no bitter taste: Pro-
vided, however, That nothing herein shall be construed as prohibiting
any claim to the effect that said pipes may reduce bite and reduce bitter
taste by reason of the manner in which they are made and pre-smoked.
(1-21597, Aug. 26, 1949.)

7898, Liquid Fertilizer—Comparative Merits and Government Ap-
proval.—James E. Murley and Marjorie Burns, copartners doing busi-
ness under the trade name of Hy-Trous Sales Co., with their principal
place of business in Boston, Mass., advertiser-vendor, engaged in the
business of offering for sale and selling a liquid fertilizer designated
“Hy-Trous,” in interstate commerce, entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof,
to cease and desist from representing directly or by implication:

(@) That the said product differs from other fertilizers or plant
food generally, either in its proportions of “feeding and conditioning
elements” or in that it contains larger quantities of such elements.

(b) That the said product has the approval of the States or the
agricultural departments of the States in which it is sold. (1-20115,
Aug. 31, 1949.) .

7899. Lottery devices—Interstate Sale.—A. E. Schmidt Co., a Missouri
corporation, with its principal place of business located in St. Louis,
Mo., engaged in the sale and distribution of punchboards, push cards,
and similar devices in interstate business, entered into an agreement,
in connection with the sale and distribution thereof, to cease and
desist from:

Selling or distributing in commerce as “commerce” is defined in the
Federal Trade Commission Act, punchboards, push cards, or other
Iottery devices which are to be used, or may be used, in the sale or
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distribution of merchandise to .the public by means of a game of
chance, gift enterprises, or lottery scheme. (1-19699, Sept. 1, 1949.)

7900.  Novelty Merchandise and Push Cards—Lottery Merchandising and
Sale.—Faye Marion, an individual trading as Marion Co., with her
place of business located in Wichita, Kans., engaged in the sale and
distribution of novelty merchandise and push cards in interstate com-
merce, in competition with other individuals and with partnerships
and corporations likewise engaged, entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof,
to cease and desist from: :

(1) Selling or distributing novelty merchandise or any other mer-
chandise so packed or assembled that sales of such novelty merchan-
dise or other merchandise to the public are made or may be made by
means of a game of chance, gift enterprise, or lottery scheme;

(2) Supplying to or placing in the hands of others, push cards or
other lottery devices, either with assortments of novelty merchandise
or other merchandise, which said push cards or other lottery devices
are to be used or may be used in selling or distributing said novelty
merchandise or other merchandise to the public; '

(3) Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme.

Faye Marion further agreed that she will forthwith cease and desist
from:

Selling or distributing in commerce, as “commerce” is defined in the
Federal Trade Commission Act, push cards or other lottery devices
which are to be used or may be used in the sale or distribution of
merchandise to the public by means of a game of chance, gift enter-
prise, or lottery scheme. (1-22580, Sept. 1, 1949.)

7901. Hair Preparation—Qualities and Nature.—Mary Greene, an in-
dividual trading under her own name, with her place of business
located in New York, N. Y., advertiser-vendor, engaged in the business
of offering for sale and selling a preparation for the hair designated
“Mary Greene Hair Coloring Cream,” entered into an agreement, in
connection with the dissemination of advertising relating to that
product, to cease and desist from representing directly or by implica-
tion:

() That said preparations will restore the original color to hair
which has become gray;

(b) That said preparation will penetrate to the roots of the hair
or will effect pigmentation of the hair roots or of the hair shaft below
the surface of the sealp;

(¢) That said preparation is not a hair dye. (1-21829, Sept. 1,
1949.)

7902.5 Wallpaper Cleaner—Qualities and Competitive Products.—The

8 Supplemental.
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Absorene Manufacturing Co., a Missouri corporation, with its princi-
pal office and place of business located in St. Louis, Mo., advertiser-
vendor, engaged in the business of offering for sale and selling a
wallpaper cleaner designated “Absorene,” in interstate commerce,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing:

(a) That absorene is nonsticky or will not stick;

(6) That this product will purify or have any effect on the health-
fulness of a room; :

(¢) That use of this product will be of any benefit in restoring the
newness of wallpaper beyond removing mild superficial soil ; or

(d) That competing products are inferior or may ruin wallpaper.
The Absorene Manufacturing Co., also agreed that Stipulation No.
02548, accepted by the Commission on April 12, 1940 is to remain in
full force and effect, and that the terms and agreements thereof are
not to be considered modified or altered in any way by this supple-
mental stipulation. (1-14682, Sept. 2, 1949.)

7903. Wallpaper Cleaner—Qualities.—Fred R. Hartman, an individ-
ual trading as Buckeye Paste Co., with his principal office and place
of business located in Columbus, Ohio, advertiser-vendor, engaged in
the business of offering for sale, and selling, in commerce, a product
designated “Capitol Wallpaper Cleaner,” entered into an agreement,
in connection with the offering for sale, sale, and distribution thereof,
to cease and desist from representing, directly or by implication:

That Capitol wallpaper cleaner will not deposit crumbs; it being
understood that this provision is not intended to prevent designation
thereof as a noncrumbly type of cleaner. (1-22743, Sept. 2, 1949.)

7904. Wallpaper Cleaner—Qualities—Climax Industries, Inc., an
Ohio corporation, with its principal office and place of business located
in Cleveland, Ohio, advertiser-vendor, engaged in the business of
offering for sale and selling, in commerce, a product designated
“Climax Wallpaper Cleaner,” entered into an agreement, in connec-
tion with the offering for sale, sale, and distribution thereof, to cease
and desist from representing directly, or by implication :

That Climax wallpaper cleaner does not become sticky or tacky.
(1-22747, Sept. 2, 1949.)

7905. Wallpaper Cleaner—Qualities—Cleophas McVicker, Noah
Wesley McVicker, Irma Anna McVicker, and Margaret M. Weber,
copartners, trading as Cincy Products Co. and Kutol Products Co.,
with their principal office and place of business located in Cincinnati,
Ohio, advertiser-vendors, engaged in the business of offering for sale
and selling, in commerce, products designated “Cincy Wallpaper
Cleaner,” “Kutol Wallpaper Cleaner,” and “Avalon Wallpaper
Cleaner,” entered into an agreement, in connection with the offering

¥ See 30 F. T. C. 1594.
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for sale, sale, and distribution of those products, to cease and desist
from representing, directly or by implication : v

(a) That the said wallpaper cleaners will not deposit crumbs; it
being understood that this provision is not intended to prevent desig-
nation thereof as a “noncrumbly” type of cleaner; or

(b) That Cincy wallpaper cleaner will not stick, smudge or get
tacky. (1-22746, Sept. 2, 1949.)

7906. Wallpaper Cleaner—Qualities and Guaranty.—The Cleveland
Cleaner & Paste Co., an Ohio corporation, with its principal office and
place of business located in Cleveland, Ohio, advertiser-vendor, en-
gaged in the business of offering for sale and selling, in commerce, a
wallpaper-cleaning preparation designated “Walvet,” entered into an
agreement, in connection with the offering for sale, sale, and distribu-
tion thereof, to cease and desist from representing, directly or by
implication :

(@) That Walvet wallpaper cleaner will not deposit crumbs; it
being understood that this provision is not intended to prevent desig-
nation thereof as a “noncrumbly type” of cleaner; or

(6) That this product is protected by a financial guaranty or surety
bond. (1-22745, Sept. 2, 1949.)

7907. Wallpaper Cleaner—Qualities.—George W. Gusler, Thoburn T.
Mosier, and John R. Gusler, copartners, trading as Clean Products
Co., with their principal office and place of business located in Colum-
bus, Ohio, advertiser-vendors, engaged in the business of offering for
sale and selling, in commerce, a product designated “Clean Wallpaper
Cleaner,” sometimes designated “Clover Farm” or “Whitehouse,”
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing,
directly or by implication: V '

(«) That said product will not skip, skid, slip, or stick; or

(6) That Clean Wallpaper Cleaner will not deposit crumbs, it being
understood that this provision is not intended to prevent designation
thereof as a “noncrumbly type” of cleaner. (1-22744, Sept. 2, 1949.)

7908. Wallpaper Cleaner—Qualities—The Kroger Co., an Ohio cor-
poration, with its principal office and place of business located in Cin-
cinnati, Ohio, advertiser-vendor, engaged in the business of offering
for sale and selling, in commerce, a product designated “Avalon Wall-
paper Cleaner,” entered into an agreement, in connection with the
offering for sale, sale, and distribution thereof, to cease and desist from
representing, directly or by implication :

That Avalon wallpaper cleaner will not deposit crumbs; it being
understood that this provision is not intended to prevent designation
thereof as a “noncrumbly type” of cleaner. (1-22748, Sept. 2, 1949.)

7909. Wallpaper Cleaner—Qualities.—The Omar Products Co., an
Ohio corporation, with its principal office and place of business located



STIPULATIONS 1197

in Columbus, Ohio, advertiser-vendor, engaged in the business of
offering for sale and selling, in commerce, a product designated “Omar
Wallpaper Cleaner,” sometimes designated “Sho Wallpaper Cleaner,”
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing,
directly or by implication: .

That Omar wallpaper cleaner will not deposit crumbs, it being
understood that this provision is not intended to prevent designation
thereof as a “noncrumbly type” of cleaner. (1-22749, Sept. 2, 1949.)

7910. Shoe Polish—Qualities.—John Lincoln, an individual trading

. as The John Lincoln Co., with his place of business located in San
Francisco, Calif., advertiser-vendor, engaged in the business of offer-
ing for sale and selling various shoe polishes, dressings, and cleaners
including products designated “Lincoln Tube White” and “Lincoln
Quality Utility White Cleaner,” in interstate commerce, entered into
an agreement, in connection with the offering for sale, sale, and distri-
bution of these products, to cease and desist from representing directly
or by implication that such shoe dressings will not rub off. (1-21048,
Sept. 2, 1949.)

7911. Water Purifying Device—Nature.—American Cyanamid Co., a
Maine corporation, with its principal place of business located in New
York, N. Y., advertiser-vendor, engaged in the business of offering for
sale and selling, in commerce, a water-purifying device designated
“Filt-R-Stil,” entered into an agreement, in connection with the sale,
offering for sale, and distribution thereof, to cease and desist from
using the name “Filt-R-Stil” to designate, describe or refer to any
water purifying equipment which does not employ the process of
distillation or from other representing that the said device is a still.
(1-20493, Sept. 8, 1949.)

7912. Abdominal-Supporter Belts—Therapeutic Properties.—Alexander
Segal and Celia Segal, copartners, trading as the Ward Green Co.,
with their principal office and place of business located in New York,
N. Y., advertiser-vendors, engaged in the business of offering for sale
and selling abdominal-supporter belts, entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof,
to cease and desist. from representing:

(a) That wearing one of these belts will causé one to get in shape,
breathe easier, or take weight off tired feet, or that these belts make the
wearer’s wind longer. brace one’s back, or assure “bay window” con-
trol or firm support for sagging muscles;

(b) That use of the Commander abdominal belt gives extra support
or extra double support ; or L

(¢) That wearing one of these belts causes one to maintain slender-
ness or to improve posture. (1-18495, Sept. 9, 1949.)

7913. Books—Business as Institute—William Harold Schwartz, an
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individual trading as National Institute for Home Study, with his
principal place of business located in New York, N. Y., advertiser-
vendor, engaged in the business of offering for sale and selling in
commerce, books or publications designed to assist students thereof in
obtaining civil service positions, entered into an agreement, in connec-
tion with the offering for sale, sale, and distribution thereof, to cease
and desist from :

Using the word “Institute” as part of or in connection with his trade
name; or using the word “Institute” in any manner which connotes
that the business conducted by him is for the promotion of learning
such as philosophy, art, or science, or has the equipment and faculty
of an institute. (1-21601, Sept. 9, 1949.)

7914, Punchboard Combinations—Selling in Commerce.—F rederick
Schechter and Allan Schechter, copartners trading as Howard Ma-
chine Products Co., with their place of business located in Chicago, Il1.,
engaged in the business of offering for sale and selling punchboards
in combination with other merchandise, in interstate commerce, in
competition with other individuals, firms, and corporations likewise
engaged, entered into an agreement to cease and desist from:

Selling or distributing in commerce, as “commerce” is defined in
the Federal Trade Commission Act, punchboards or other lottery de-
vices which are to be used or may be used in the sale or distribution of
merchandise to the public by means of a game of chance, gift enter-
prise, or lottery scheme.

Frederick Schechter and Allen Schechter also agreed, in connection
with the offering for sale, sale, and distribution of merchandise, to
cease and desist from:

(@) Selling or distributing merchandise so packed or assembled
that sales thereof to the public are made or may be made by means of
a game of chance, gift enterprise, or lottery scheme; or

(b) Supplying to, or placing in the hands of, others, punchboards
or other lottery devices with assortments of merchandise which said
punchboards or other lottery devices are to be used or may be used in
selling or distributing said merchandise to the public. (1-22135,
Sept. 15, 1949.) ‘

7915. Glue—Nature and Qualities.—George Leonard Herter, an in-
dividual, trading as Herter’s, with his office and place of business
located in Waseca, Minn., advertiser-vendor, engaged in the business
of offering for sale and selling, in commerce, a glue which has been
designated “Herter’s Pheno Resin Marine Glue,” sometimes desig-
nated “Herter’s Unequaled Amber Waterproof Glue,” entered into
an agreement, in connection with the offering for sale, sale, and dis-
tribution thereof, to cease and desist from representing, directly or by
implication :

(@) That this glue is waterproof;
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(5) That this product is a phenol resin glue, or

(¢) That this glue is boil proof. (1-22099, Sept. 15, 1949.)

7916. Calf Food—Composition and Qualities.—Consolidated Products
Co., a Nebraska corporation, with its principal office and place of
business located in Danville, Ill., advertiser-vendor, engaged in the
business of offering for sale and selling a food for calves designated
Kafl-A, entered into an agreement, in connection with the dissemina-
tion of advertising relating to that product, to cease and desist from
representing, duect]y or by 1mphcat10n

() That sald preparation is made, wholly or in part, from whole
milk or from dried whole milk, or that it is a milk food: Provided,
however, That nothing herein contained shall be construed as an agree-
ment by respondent not to represent that Kaff-A contains any in-
gredient derived from milk which is actually present in the product;

(0) That Kaff-A saves any specific amount of milk in the feeding
of calves, unless the basis for the comparison is clearly explained; or

(¢) That said preparation will prevent the development of scours,
digestive upsets or other intestinal troubles in calves. (1-19980, Sept.
21, 1949.)

7917. Disinfectant and Detergent—Preparations—Qualities, Composition,
Approval and Importer Status.—Pittsburgh Chemical Laboratory, Inc.,
a Pennsylvania corporation, with its principal place of business in
Pittsburgh, Pa., and George C. Schmidt, Robert George Schmidt, and
Lois R. Schmidt, officers and owners thereof, engaged in the business
of offering for sale and selling, principally to restaurants, taverns
and similar establishments for use in cleaning or in connection with
the cleaning of glassware, dishes, and other eating utensils, a chlorine
disinfectant de51g11ated “Meta Chlor” and two detergent prepara-
tions designated “Meta-Suds” and “Limegon,” in interstate com-
merce, entered into an agreement, in connection with the offering for
sale, and distribution of these products, to cease and desist from rep-
resenting directly or by implication :

(@) That Meta Suds or Limegon will sterilize dishes, glassware, or
other eating utensils, or will render them germ-free;

(b) That Meta Chlor will sterilize dishes, glassware, or other eating
utensils;

(¢) That any combination of Meta Chlor and Meta Suds will steril-
ize or disinfect dishes, glassware, or other eating utensils;

(d) That Meta Suds is composed wholly of minerals or that it is a
mineral-chemical development;

(e) That any State or city has given its official approval or endorse-
ment of Meta Chlor for use as a sterilizer, when such is not a fact;

and from representing directly or by implication in connection with
the offering for sale, sale, and distribution of any of their products,
in commerce as aforesaid,
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(f) That they are engaged in importing; and

(9) That they are engaged in exporting, when they do not, in the
regular course of their business, sell and ship or otherwise distribute
their products to customers outside of the continental United Stafes
(1-21708, Sept. 22, 1949.)

7918. Women’s Wearing Apparel—TFictitious Pncmg —Eva A. Wald-
man, an individual, trading as Evalyn’s, with her place of business
located in Washington, D. C., engaged in the business of offering for
sale.and selling, in commerce, articles of women’s wearing apparel,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing.
directly or by implication:

By the use of fictitious price marking, or othefwise, that the regular
price of said articles of women’s wearing apparel is any amount in
excess of the price at which said articles ave regularly and customarily
sold by her. (1-22231, Sept. 21, 1949.)

7919. Belt Dressing—Comparative Merits.—William J. DuPont, an in-
dividual, trading as Du-Grip Manufacturing Co., with his principal
place of business located in Toledo, Ohio, advertiser-vendor, engaged
in the business of offering for sale and selling in commerce, a belt
dressing designated “Du-Pull,” entered into an agreement, in connec-
tion with the offering for sale, sale, and distribution thereof, to cease
and desist from advertising results of comparisons of Du-Pull with
Beltraction or any other belt dressing when such comparisons are not
based on the formula of products currently sold contemporaneously
with the advertised comparison. (1-21005, Sept. 21, 1949.)

7920. Witch Hazel—History, Manufacture, Relevant Facts, Approval and
Competitive Products.—Harold C. Blankenbiller, an individual trading
as American Distilling & Manufacturing Co., with his principal office
and place of business located in East Hampton, Conn., advertiser-
vendor, engaged in offering for sale and selling in commerce, witch
hazel, entered into an agreement, in connection with the dissemina-
tion of advertising relating to that product, to cease and desist from
representing, directly or by implication:

(a) That it is a new product or that it represents a change in or
an improvement over witch hazel N. F.;

() That the process of irradiation employed in the course of man-
ufacture of the product is one of constant control or that by its use
the product undergoes constant or complete irradiation or that all
equipment and containers are sterilized by its use;

(¢) That by use of the irradiation process such factors as over-
sight, negligence, and carelessness are eliminated ; ,

(d) That the product has been accepted, approved, or endorsed
by the Alcohol Tax Unit of the Treasury Department or any other
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branch of the United States Government as superior to that of other
manufacturers;

(e¢) That the product is finer than or superior to other witch
hazels or that other witch hazels are ordinary or from otherwise
falsely disparaging competing products. (1-21031, Sept. 22, 1949.)

7921. Men’s Suits — Qualities, Composition, and Quality. — Karno
Tailors, Inc., a Louisiana corporation, and Nick S. Karno, Hyman
Karno, and David Karno, with their principal place of business
located in New Orleans, La., advertiser-vendors, engaged in the busi-
ness of offering for sale and selling in commerce, general merchandise
meluding men’s suits, entered into an agreement, in connection with
the offering for sale, sale, and distribution thereof, to cease and desist
from:

(1) Representing, directly or inferentially, that clothing or tex-
tile fabries are wrinkleproof or present no pressing problem, unless
such products are made of or consist of materials which, in fact, are
proof against wrinkling and do not require pressing for better
appearance;

(2) Advertising, branding, labeling, invoicing, selling, or offering
for sale products composed in whole or in part of rayon without
clearly disclosing, by the use of the word “rayon,” the fact that such
products are composed of or contain rayon; and, when a product is
composed in part of rayon and in part of fibers or material other
than rayon, from failing to disclose, in immediate connection or con-
junction with the word “rayon,” and in equally conspicuous type,
each constituent fiber of said product in the order of its predominance
by weight beginning with the largest single constituent;

(3) Advertising, labeling, invoicing, selling, or offering for sale
products which are so-called seconds, factory rejects, or irregulars or
which contain flaws, without clearly and conspicuously disclosing
that said products are seconds, factory rejects, irregulars, or that
they contain flaws, as the case may be. (1-22084, Sept. 22,1949.)

7922. Fuchsia Plants—History and Qualities.—Earl A. Aldrich, an in-
dividual trading as California Geranium and Fuchsia Growers Co.,
with his principal office and place of business located in Half Moon
Bay, Calif., advertiser-vendor, engaged in the business of offering
for sale and selling, in commerce, fuchsia plants, entered into an
agreement, in connection with the offering for sale, sale, and distribu-
tion thereof, to cease and desist from representing:

(a) By applying newly coined or framed words to designate com-
monly and generally known varieties of fuchsia plants, or in any
other manner, that such varieties are new creations;

(b) That the plant referred to by him as “Compacta Fuchsia” is
a distinet strain; or :
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(¢) That the Fuchsia Procumbens produces berries as large as a ‘
large cherry, or from otherwise exaggerating the size of ‘berries
produced. (1-22279, Sept. 27, 1949.)

7923. Punchhboard Combinations—Supplying to Others and Lottery Mer-
chandising.—Shari Candies, Inc., a Minnesota corporation, with its
principal place of business located in Mankato, Minn., and Louis
Kitsis and Maurice J. Kitsis, engaged in the sale and distribution of
punchboard combinations, entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist from:

1. Supplying to or placing in the hands of others punchboaids,
push or pull cards, or other lottery devices, either with other merchan-
dise or separately, which are to be used or may be used in the sale
or distribution of other merchandise to the public;

9. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made or, due
to the manner in which such merchandise is packed and assembled
at the time it is sold by said parties, may be made by means of a
game of chance, gift enterprise, or lottery scheme;

8. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme. (1-21729, Sept.
28, 1949.)

7924. Correspondence Course in Combustion Engineering—Business as
Institute and Personnel.—The Hays Institute, also trading as the Hays
Institute of Combustion Engineering, an Illinois corporation, with
its principal place of business located in Chicago, Ill, and Ralph G.
Johansen, K. P. Johansen and J. Stanley Johansen, as individuals and
as officers of said corporation, engaged in the business of offering for
sale and selling a correspondence course in combustion engineering,
in interstate commerce, entered into an agreement, in connection with
the offering for sale, sale, and distribution thereof, agreed to cease and
desist from:

(a) Using the word “institute” or any abbreviation thereof, or any
word of similar meaning or import, in the trade and corporate name of
caid correspondence school;

(b) Representing directly or by implication that said school has a
staff of educators, engineers, or board of editors;

(¢) Representing directly or by implication that Joseph W. Hays is
the educational director of said school or is otherwise associated with
the operation or conduct of said school. (1-22528, Oct 8, 1949.)

7925. Perfumes—Foreign Source.—Ethel Wiesinger, an individual
trading as Beverly Hills Gift Shop of Beverly Hills, Calif., and as
Airways Gift Shop of Burbank, Calif., with her principal place of
business located in Beverly Hills, Calif., advertiser-vendor, engaged
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in the business of offering for selling perfumes, entered into an agree-
ment, in connection with thé dissemination of advertising relating to
that product, to cease and desist from:

(1) Representing, directly or through inference, that said per-
fumes are manufactm ed or compounded from flowers, scents, oils,
or other ingredients from the Territory of Hawaii; or that said per-
fumes originate in the Territory of Hawaii or are made and manu-
factured in the United States from ingredients imported from Hawaii;

(2) Using the word “Hawaii” or any other word indicative of
" Hawaii in any manner which connotes that perfumes manufactured
or compounded in the United States are made or compounded in Ha-
waii;

(3) Using the terms “Flower Lei,” “Pikaki,” or any other Hawaiian
word or term as brand or trade names to in any way designate, de-
scribe, or refer to perfumes made or compounded in the United States,
without clearly and conspicuously stating in immediate connection
and conjunction therewith that such products are made or compounded
in the United States. (1-21620, Oct. 12, 1949.)

71926. Storage Bags——Mothpmoﬁng Quahtles —Manahan Moth Paper
Co., a New York corporation, with its principal place of business locat-
ed in New York, N. Y., and Abraham Stone, Elliott Miller, and Max
Frost, individuals and sole stockholders, engaged in the business of
offering for sale and selling storage bags designated “Cedartrue Stor-
age Bags,” in interstate commerce, entered into an agreement, in con-
nection with the offering for sale, sale, and distribution thereof, to
cease and desist from:

(a) Using the hame “Cedartrue” without plainly disclaiming any
mothproofing effect of the cedarwood pulp, or the aroma therefrom.

(b) Otherwise representing directly or impliedly that the cedar-
wood pulp in the paper used in the “Cedartrue storage bags” or the
aroma therefrom gives protection against, or stops moth damage.
(1-19883, Oct. 17, 1949.)

7927. Auto Tires—Used as New, Terms and Conditions.—Jean Blatt, an
individual trading as Standard Brand Tire Co., with his principal
place of business located in Philadelphia, Pa., advertiser-vendor, en-
gaged in the business of offering for sale and selling automobile tires
and tubes in commerce, entered into an agreement, in connection with
the offering for sale, sale, and distribution thereof, to cease and desist
from:

(1) Using the terms “slightly used” or “Hi-Tread” if up to ap-
proximately one-half the tread has been worn away or is gone;

(2) Using the words “original tread” or any other statement of
like meaning in connection with tires which have been retreaded or

recapped ;

854002—52: 79
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(8) Representing that inner tubes are included in the purchase
price of tires without including the same.

Jean Blatt further agreed, in connection with the offering for sale
and sale of automobile tires as aforesaid, that he will continue to cease
and desist from:

(4) Using the terms “very slightly used” “O.K. perfect tires,” “85
percent nonskid original tread,” “98 percent original nonskid,” “will
give new tire service,” or “genuine factory adjustments,” as descrip-
tive of his tires. (1-22477, Oct. 21, 1949.)

7928. Jewelry—Composition and Manufacture.—George Dumas, an in-
dividual trading as Sterling Jewelers, with his principal place of
business located in Columbus, Ohio, advertiser-vendor, engaged in
the business of offering for sale and selling jewelry in interstate com-
merce, entered into an agreement, in connection with the offering
for sale, sale, or distribution thereof, to cease and desist from:

(1) Representing, directly or inferentially, that a product is plated
or covered with a gold alloy of a designated fineness, such as “14K”
unless the entire surface of such product is plated with a gold alloy
of the fineness so indicated ; And provided, If the gold or gold alloy
covering of a product is not of such substantial thickness as properly
to be designated as plating or filling but the product is mherely flashed,
washed or colored with gold, that no quality mark such as “Karat”
or “K” shall be used in connection with the description thereof, and
that the word “gold,” if used in such description, shall be immedi-
ately followed in equal conspicuousness by the words “flashed,” “col-
ored,” or “washed”;

(2) Using the word “stone” or “whitestone™ as descriptive of
jewelry insets which are not in fact precious stones or gems, unless
such descriptive words be preceded in equal conspicuousness by the
word “imitation” or “simulated.” (1-17525, Oct. 21, 1949.)

7929. Bulbs, Plants and Roots—Producer and Quality—Michigan Bulb
Co., a Michigan corporation, with its principal place of business lo-
cated in Grand Rapids, Mich., and Forrest Laug and Gerald Laug, in-
dividually and as officers and principal stockholders of said corpora-
tion, engaged in the business of offering for sale and selling bulbs,
plants, and roots, in interstate commerce, entered into an agreement,
in connection with the offering for sale, sale, and distribution thereof,
to cease and desist from representing: »

(@) By the use of the word “farms” as a part of a trade or firm
name, or otherwise, that this corporation owns, controls, or operates
a farm on which it raises any substantial amount of the nursery stock
which it sells;

(6) That evergreen seedlings are young evergreen trees;

(¢) That the table lamps sold by them portray or create the il-
lusion of a forest fire or falling water on their shades, when, in fact,
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a substantial number of said lamps do not portray or create the il-
lusions claimed ; or :

(d) That plants, roots, and bulbs will be delivered in time for sea-
sonal planting unless such stock is shipped and delivered within such -
time.

Michigan Bulb Co., Forrest Laug, and Gerald Laug further agreed
to cease and desist from representing that roots, plants, and bulbs sold
and shipped by them in commerce are hardy, virile, or free from
disease unless said products not only are in such condition when
shipped, but are so packed and shipped that there is reasonable as-
surance that they will be delivered to purchasers still in that con-
dition. (1-19292, Oct. 21, 1949.)

7930. Real Estate Booklet—Qualities, Content and Value.—William B.
Schulte, an individual, doing business under the names American.
Business Builders and W. B. Schulte Organization, with his place of
business located in Huston, Tex., engaged in the offering for sale and
sale of a booklet designated “Establishing and Operating a' Real
Estate and Insurance Brokerage Business,” in interstate commerce,
entered into an agreement, in connection with the offering for sale,
sale and distribution thereof, to cease and desist from representing
directly or by implication :

(a) That study of such publication will enable anyone to operate
successfully a real estate or insurance business;

(0) That the publication contains inside information or is an ex-
haustive or complete treatise on the operation of a real estate or in-
surance business;

(¢) That the same or substantially the same information cannot be
obtained for less than the $2 price charged by the said William B.
Schulte. (1-22043, Oct. 21, 1949.)

7931. Drug and Spray Device—Commercializing Government Report.—
Peda Spray Co., Inc., a Washington corporation, with its principal
place of business located in Pontiac, Mich., engaged in the business of
offering for sale and selling a drug preparation designated “Peda
Spray Solution” and a device designated “Peda Spray Dispenser,”
entered into an agreement, in connection with the offering for sals
and selling said products, to cease and desist from using, in whole or
in part, for advertising, publicity, or sales-promotion purposes any
report by any bureau, department, or agency of the United States
Government or by any officer, official, or employee thereof, where such
use of said report is violative of any rule, regulation, or instruction
by any bureau, department, or agency of the United States Govern-
ment, or where such use imports or implies in any manner that said
bureau, department, or agency has approved or recommended the
use of the said products. (1-22462, Nov. 9, 1949.)
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7932. Motor Oils and Greases—Source.—Thermoil Lubricants Corp.,
an Oklahoma corporation, with its principal office and place of busi-
ness located in Elk City, Okla., engaged in the business of offering
for sale and selling lubricants, greases, motor oils, and similar types
of products among which is a product designated “Penn-Bee” motor
oil, in interstate commerce, entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist from:

Using the word “Pennsylvania,” or the abbreviation or derivation
“Penn,” or any other abbreviation or derivation of such word, alone
or in conjunction with any other word, to designate or describe a
product not composed entirely of oil derived from the Pennsylvania
Grade oil fields: Provided, however, That in the case of a product

- composed in part of oil derived from the Pennsylvania Grade oil
fields, this shall not be construed as prohibiting said corporation from
stating truthfully the percentage of such oil in such product. (1~
22178, Nov. 10, 1949.)

7933. Vacuum Cleaners—Factory Rebuilt—Re-New Sweeper Co., a
Michigan corporation, with its principal place of business located in
Detroit, Mich., advertiser-vendor, engaged in offering for sale and
selling in commerce rebuilt vacuum cleaners, entered into an agree-
ment, in connection with the offering for sale, sale, and distribution
thereof, to cease and desist from representing directly or by implica-
tion:

By the use of the terms “factory modernized” or “factory rebuilt,”
without clearly disclosing that the factory referred to is not the fac-
tory of the original manufacturer; or in any other manner that rebuilt
vacuum cleaners are modernized or rebuilt at the factory of the manu-
facturing company. (1-21085, Nov. 18,1949.)

7934, Dog Food—Qualities and Composition.—The Ubiko Milling Co.,
an Ohio corporation, with its principal office and place of business
Jocated in Cincinnati, Ohio, advertiser-vendor, engaged in the busi-
ness of offering for sale and selling, in comimerce, a dry dog food
designated “Life Guard Dog Food,” entered into an agreement, in
connection with the dissemination of advertising relating to that
product, to. cease and desist from representing directly or by
implication:

(@) That the product will maintain or improve the health of dogs
or is beneficial as a preventive of diseases in dogs without expressly
limiting such claims to cases of inadequate diet;

(b) That the preduct will increase the functioning of a dog’s repro-
ductive organs without expressly limiting it to those cases where sub-
normal functioning is due to an inadequate diet;

(¢) That the product will promote speed, drive, or endurance in
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dogs without expressly limiting it to cases where lack of those condi-
tions is due to an inadequate diet;

(d) That the product contains meat or milk. (1-19623, Nov. 18,
1949.)

7935. Correspondence Courses in Theology—College Status, Qualifica-
tions, ete.—Lighthouse Bible College, a nonprofit Illinois corporation,
with its office and place of business located in Rockford, I1l., engaged
in the business of offering for sale and selling, in commerce, corre-
spondence courses in theology, entered into an agreement, in connec-
tion with the offering for sale, sale, and distribution thereof, to cease
and desist from:

(«¢) Representing through use of the word “college” in its corporate
name or in any other manner that its business is that of a college or
other institution of higher learning.

(0) Representing that its courses are recognized courses or that
they are endorsed by the churches or approved by educators;

(¢) Representing that the courses represent the best factors in
modern education;

(d) Representing that it is accredited by any agency which is not
a standard recognized accrediting agency without clenly dlsclosmg
the true status of such agency;

(e) Representing, in any manner, that the deO'rees awarded by it
have any standing in recognized colleges, universities, seminaries, or
other institutions of higher learning;

" (f) Representing that the degrees attributed to those associated
in the conduct of its affairs were earned in recognized or accredited -
institutions. (1-22887, Nov. 18,1949.)

7936. Embalming and Cemetery Supplies—Personnel.—Undertakers
Supply Co., an Illinois corporation, with its principal office and place
of business located in Chicago, Ill., engaged in the business of offering
for sale and selling in commerce, embalming and cemetery supplies,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from using the terms
“research staff” and “research department,” or either, or any similar
term in referring to its activities or facilities at such times as it does
not employ a full-time chemist who conducts tests and research in
coniiection with the types of products sold by it. (1-22484, Nov. 21,
1949.)

7937. Baby Chicks—Government Inspected, Disease-free, etc.—Berry’s
Poultry Farm & Hatchery, an Iowa corporation, with its principal
office and place of business located in Clarinda, Iowa, and Ralph Duff
and Paul W. Frehse, engaged in the business of offering for sale and
selling in commerce, ba-by chicks, entered into an agreement, in connec-
tion with the offering for sale, sale, and distribution thereof, to cease
and desist from representing, directly or by implication:
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(a) That the baby chicks or the flocks producing the eggs from
‘which said chicks are hatched are inspected, tested, or approved by the
State of Towa or by inspectors licensed by that State or that the busi-
ness is conducted under a license granted by the State of Towa other
than a license to operate under the provisions of the hatchery law of
Towa issued following an inspection of the facilities of the hatchery
for sanitation: ,

(b) That the baby chicks are free from pullorum. (1-22249, Nov.
21, 1949.)

7938. Cutlery—Manufacture.—Millers Forge Manufacturing Corp., a
New York corporation, with its principal office and place of business
located in New York, N. Y., and Jack Brown, Miller, Otto Wyland,
and August Henkel, engaged in the business of offering for sale and
selling in commerce, cutlery, entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist from representing that the cutlery is made by hand; Provided,
That this shall not be construed as an agreement not to represent that
the cutlery is individually forged, hand ground, or hand polished.
(1-21940, Nov. 21, 1949.)

7939. Photographs and Frames—Size of Business and Composition.—
Philip H. Rich and Conrad C. Voegler, copartners trading as Lavelle
Studios, with their principal place of business located in the District
of Columbiy, engaged in the business of offering for sale and selling
photographs in commerce, entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist from :

(1) Representing, directly or inferentially, that they conduct or
operate the foremost family photographic studio in the District of
Columbia, or otherwise that the magnitude or prominence of their
business is in excess of the true magnitude or prominence thereof ;

(2) The use of the word “gold” as descriptive of or as a designation
for picture frames or other products not made throughout of gold;
provided that if a product is plated or filled with gold or gold alloy of
a designated fineness and the word “gold” is used in connection with
the description of such covering, then such word, whenever used, shall
be immediately preceded in equal conspicuousness by an appropriate
quality mark clearly indicating its karat fineness and shall be followed
by the word “plated” or “filled,” as the case may be: And provided
further, If the gold or gold alloy covering of the product is not of
such substantial thickness as properly to be designated as plating or
filling, but the product is merely flashed, washed, or colored with gold,
then no quality mark shall be used in connection with the description
thereof and the word “gold” if used in such description shall be im-
mediately followed in equal conspicuousness by the words “colored,”
“flashed,” or “washed.” (1-20722, Nov. 23, 1949.)
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7940. Ties—Manufacture and Composition.—Boris M. Levin, an in-
dividual trading as Monterey Hand Loomed Mills with his principal
office and place of business located in Los Angeles, Calif, engaged in
the business of offering for sale and selling in commerce, ties fmd other
- merchandise, entered into an agreement, in cannection with the offer-
ing for sale, sale, and distribution of such products, to cease and desist
from:

(«) Using “hand” as a part of his trade name unless it is c]eall;y and
conspicuously disclosed in connection therewith that said products are
not made from hand-loomed material;

(b) Representing said ties or other articles as made from hand-
loomed material. (1-22536, Nov. 23, 1949.)

7941. Rug Cleaner—Qualities, History, ete—DMagic Foam Sales Corp.,
an Ohio corporation, with its principal place of business located in
Cincinnati, Ohio, and Donald C. Wiggins and June W. Wiggins, as
individuals and officers of said corporation, engaged in the business
of offering for sale and selling a rug and upholstery cleaner des1gnnted
“Magic Foam,” in interstate commerce, entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof. to
cease and desist from representing directly or by implication :

() That the product embodies a new principle of cleaning;

() That the product does not remove natural oils from fabrics;

(¢) That the product restores natural oils to fabrics; and that they,
and each of them, will not resume the representations, either directly
or by implication.

(d) That the product has any value as a mothproofing agent;

(¢) That the product has any sterilizing effect. (1-22304, Nov.
23, 1949.)

7949. Bed Board—Therapeutic Properties.—Rest-Well Bed Board, Co.,
a New York corporation, also trading as Rest-Well Products, Inc,
with its principal place of business located in New York, N. Y., and
Frank R. Muenzen, Arthur J. Muenzen, Leo J. Muenzen, Carl C. Muen-
zen, Lawrence Muenzen, Wendell J. Muenzen, Leo Whitaker, Edward
Daly, Ross E. Muenzen, and Kathryn T. Muenzen, engaged in the
Lusiness of offering for sale and selling a bed board designated “Rest-
Well Bed Board” and “Orthopedic Bed Board,” entered into an agree-
ment, in connection with the dissemination of advertising relating to
those products, to cease and desist from representing directly or by
implication: :

(¢) That said product is of any benefit for backache except where
such condition is caused by or due to overly soft mattresses or sagging
Springs;

(b) That said product is of any benefit for fatigue, general nervous
tension, inability to relax in sleep, sacroiliac pains, lumbago, or ar-
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thritis except where such conditions are aggrav ated by overly soft
mattresses or sagging springs;

_ (¢) That said product will make one healthy or invigorated or has
any beneficial effect on the nervous or circulatory systems;

(@) That said product is of any benefit for anemia or diseases of
the kidneys, ovaries, uterus, colon, or prostate;

(e) That said product is an orthopedic device, or from representing
in any manner that the product will correct or prevent deformities of
the human body;

(#) That said product will produce a natural sleep;

(¢) That said product will enable one to have a correct or proper
sleeping posture or has any beneficial effect on bodily functions.
(1-21461, Nov. 28, 1949.)

7943. Photographs—Conditions, Refunds, ete.—Clinton Studios, Inc.,
a New Jersey corporation, with its principal place of business located
in Newark, N. J., and Edward J. Davis and Ethel Davis, as officers and
stockholders, engaged in the sale and distribution of photographs in
interstate commerce, entered into an agreement, in connection with
the offering for sale, sale, and distribution thereof, to cease and desist
from representing directly or by implication:

(@) That a local studio is to be opened when no such studio is con-
templated ;

(6) That photographs of local children will be displayed in a local
studio to be opened ;

(¢) That the general policy is to furnish dissatisfied customers with
reprints and if the customers are dissatisfied with the reprints to make
retakes and if the retakes are unsatisfactory to make refunds unless
performance is in strict accordance therewith.

(@) That customers receive an oil painting of the children photo-
graphed. (1-20971, Dec. 2, 1949.)

7944. Burial C.askets——Dmablhty —Crane & Breed Casket Co., an
Ohio corporation, with its principal office and place of business located
in Cincinnati, Ohio, engaged in the business of offering for sale and
selling in commerce, burial caskets designated “Ever Seal Caskets,”
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing
that said caskets will afford permanent protection against the elements
to the body therein encased: Provided, That this shall not be con-
strued as an agreement not to use “Ever Seal” as a designation for
the said caskets. (1-20589, Dec. 5, 1949.)

7945 Cough Drops—Therapeutic Properties and Indorsements.—C. A.
Briggs Co., a Maine corporation, with its principal place of business
located in Cambridge, Mass., engaged in the business of manufacturing

10 Supplemental.
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a medicinal preparation in cough drop form now designated “Hos-
pital Brand H-B Cough Drops,” and offering for sale and selling the
same under the adopted trade name “H. B. Sales Co.,” entered into an
agreement, in connection with the dissemination of advertising relat-
ing to that product, to cease and desist from :

(@) Representing, directly or by implication, through the use of
the phrase “Stop That Cough” or otherwise, that said preparation is
a remedy for coughs, or that its therapeutic value exceeds that of a
soothing demulcent for allaying minor throat irritations such as those
caused by excessive smoking or those which accompany coughs due to
colds;

(b) Using in conjunction with the words “Hospital Brand” in the
name of said preparation, the collateral statement “Compounded Like
a Prescription” or the symbol “Rx,” or any other representations which
tend or may tend to cause or convey the belief or impression that said
preparation is'in general use in hospitals or has received the sanction,
endorsement, or approval of hospitals.

This stipulation is supplemental to Stipulation No. 8745, approved
October 22, 1943,* as amended by stipulation approved June 19, 1947.12
(1-17290, Dec. 12, 1949.) '

7946. Electric Fence Controllers—Maker.—Guaranteed Products, Inc.,
an Ohio corporation, with its principal office and place of business lo-
cated in Wellington, Ohio, and Philip L. Bradstock, Simon S. Maier,
and Howard R. Maier, officers of said corporation, engaged in the busi-
ness of offering for sale and selling electric fence controllers in inter-
state commerce, entered into an agreement, in connection with the of-
fering for sale, sale, and distribution thereof, to cease and desist from
in any manner representing the manufacturer of said electric fence
controllers to be other than the actual manufacturer thereof. (1~
22864, Dec. 15, 1949.) ‘

7947. Correspondence Courses in Handwriting Analysis—Qualifications,
Institute, ete.—American Institute of Grapho-Analysis, Inec., a Mis-
souri corporation, with its principal place of business located in
Springfield, Mo., and Milton N. Bunker, advertiser-vendors, engaged
in the business of offering for sale and selling home study courses of
instruction in handwriting analysis, in interstate commerce, entered
into an agreement, in connection with the offering for sale, sale, and
distribution thereof, to cease and desist from representing, directly
or inferentially :

(1) By the use of the term “Dr.” in connection with the name of
the aforesaid Milton N. Bunker, or otherwise, that said individual
has been accorded a doctorate or the degree or title of a doctor by an
accredited university or college; ‘

1 See 37 F. T. C. 729.
12 See 43 F. T. C. T19.
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(2) By the use of the word “institute” as part of or in connection
with said corporate name, or other use of the word “institute,” that
the business conducted by them is for the promotion of learning such
as philosophy, art, or science, and has the equipment and faculty of an
institute.

(3) By use of the statement “The Ceiling tuition for the Complete
Course was established at $250”, or otherwise, that a ceiling price for
their course of instruction has been established by a governmental
agency;

(4) By statements such as “men who never before earned $25 in an
hour have done it with graphoanalysis,” or otherwise, that the poten-
tial earnings of persons completing such course of instruction are in
excess of the earnings which therefore have been consistently made in
the ordinary and usual course of business and under normal conditions
and circumstances by a substantial number of persons completing
such course or courses of instruction;

(5) That they conduct or operate regional schools, unless or until
they actually do conduct regional schools as represented. (1-20222,
Dec. 16, 1949.) .

7948. Flooring Composition—Nature, Comparative Merits and Quali-
ties—Lasting Products Co., a Maryland corporation, with its princi-
pal place of business located in Baltimore, Md., advertiser-vendor,
engaged in offering for sale and selling in commerce, a magnesium
oxXychloride flooring composition under the trade name “Corkstone,”
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist:

(1) From the use of “Corkstone” as the name of the flooring without
plainly disclosing that it is an oxychloride cement ;

(2) From representing that such resilience as the flooring possesses
i¢ comparable to the resilience of cork or otherwise resembles cork;

(3) From representing that a flooring of the product is waterproof,
dustfree, dustproof, yielding under foot, a nonconductor of heat or
cold or won't deteriorate. (1-22750, Dec. 19, 1949.)

7949. Water Demineralizers—Qualities and Results.—Penfield Manu-
facturing Co., Inc., a Connecticut corporation, with its principal office
and place of business located in Meriden, Conn., advertiser-vendor,
engaged in the business of offering for sale and selling in commerce,
water demineralizers, entered into an agreement, in connection with
the offering for sale, sale, and distribution thereof, to cease and desist
from representing in any manner that its water demineralizers pro-
duce water that is the chemical equivalent of distilled water or water
superior thereto. - (1-22942, Dec. 21, 1949.)

7950. Carbonated Beverage—Nature—Union Bottling Co., a Tennes-
see corporation, with its principal place of business located in Mem-
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phis, Tenn., also doing business as the Graport Co., engaged in the
business of offering for sale and selling a certain carbonated beverage
designated “Graport,” entered into an agreement, in connection with
the dissemination of advertising relating to that product, to cease
and desist from using the brand name “Graport,” or such terms as
“grape flavor,” “winey flavor,” or “winey muscadine flavor,” to describe
or designate such product, unless it appears in connection therewith
that the product is an imitiation grape beverage. (1-22252, Jan.
3, 1950.)

7951. Syrup—DMaterial Facts.—Penick & Ford, Ltd., Inc., a Delaware
corporation, with its principal office and place of business located in
New York, N. Y., engaged in the business of offering for sale and
selling a food designated “Vermont Maid Syrup,” entered into an
agreement, in connection with the offering for sale, sale, and distribu-
tion thereof, to cease and desist from disseminating :

Any advertisement which depicts any Vermont Maid Syrup label
other than one bearing all of the pertinent data contained in the actual
label affixed to the container in w h]ch the product is packed and sold

(1-22781, Jan. 3, 1950.)

7952. Sllver-Plated Holloware—Forelgn Source.—English Silver Man-
ufacturing Corp, a New York corporation, with its principal office
and place of business located in New York, N. Y., advertiser-vendor,
engaged in the business of offering for sale and selling silver-plated
holloware, in interstate commerce, entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof,
to cease and desist from:

(a) Using “English” as a part of its trade name unless, in imme-
diate conjunction with said trade name and in prominent type, clear
and conspicuous disclosure is made through use of the words “Made
in U. 8. A.,” or otherwise, that the products are made in the United
States.

(b) Using any symbol which may create the impression that the
products are made in England.

(¢) Using as descriptive of silver-plated holloware not made in
Sheffield, England, the word “Sheffield,” alone or in connection with
any other word or words, sign, symbol, or device to describe or desig-
nate such silver-plated holloware either by stamping or impressing
the name “Sheffield” thereon or in any other manner: Provided, how-
ever, That the words “Sheffield” may be used in connection with the
sale of silver-plated holloware not made in Sheffield, England, if it
is used only in connection with the word or words “design” or “pat-
tern” or words of similar import and meaning so as clearly to reveal
that the article described is a modern copy or modern reproduction
of the “design” or “pattern” of a piece of Sheflield plate manufactured
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in the eighteenth century and such descriptive words are clearly qual-
ified by the words “Made in U. S. A.” or words of similar import and
meaning revealing the country in which said ware has been manu-
factured. (120973, Jan. 8, 1950.)

7953. Spot Remover—Properties.—Renuzit Home Products Co.,
Pennsylvania corporation, with its principal office and place of busi-
ness located in Philadephia, Pa., advertiser-vendor, engaged in the
business offering for sale and selling in commerce a product desig-
nated “Renuzit Spot and Stain Remover,” entered into an agreement,
in connection with the offering for sale, sale, and distribution thereof,
to cease and desist from representing that the product will remove
all kinds of spots. (1-21438, Jan. 4, 1950.)

7954. Quilt Fabric Pieces—Qualities—Anthony Salzman, an individ-
ual trading as Union Mill Ends, with his principal office and place of
business Jocated in Monticello, N. Y., engaged in the business of offer-
ing for sale and selling, in commerce, quilt fabric pieces, entered into
an agreement, in connection with the offering for sale, sale, and dis-
tribution thereof, to cease and des1st from representing, directly or by
implication:

That said quilt fabric pieces are color fast. (1-22695, Jan, 11,
1950.)

7955. Wiring Instructions for Motors—Qualities and Results.—Joseph
F. Bent, an individual presently connected with the Sanfer Manufac-
turing Co Inc., with his principal place of business located in the
city of Huntln(rton Park, Calif., formerly trading as Home Products,
Inc., engaged in the business of offering “for sale and selling in inter-
state commerce, wiring instructions for operating three-phase elec-
tric motors on single-phase power and operating single-phase elec-
tric motors on three-phase power, entered into an agreement, in con-
nection with the offering for sale, sale, and distribution thereof, to
cease and desist from representing, directly or inferentially :

That by following said wiring instructions, a three-phase motor may
be operated on single-phase power, unless such representation be ac-
companied in equal conspicuousness by a statement to the effect that
a second three-phase motor must be used as a converter. (1-21998,
Jan. 13 1950.)

7956. Correspondence Course in Massage—Price.—College of Swedish
Massage, Inc., an Illinois corporation, with its principal office and
place of business located in Chicago, Ill., engaged in the business of
offering for sale and selling, in commerce, a correspondence course in
massage, entered into an agreement, in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from repre-
senting du‘ectly or by implication:

That the price at which said correspondence course in massage is
offered for sale and sold is a special or reduced price, for a limited
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time, when such price is in fact the usual and customary price thereof.
(1-22141, Jan. 16, 1950.)

7957, Chewing Gum—Lottery Merchandising.—Trio Gum Corp., a
Pennsylvania corporation, with its principal place of business located
in Philadelphia, Pa., and Edward Rosenberg and Louis Karloff, of-
ficers thereof, engaged in the manufacture, sale, and distribution of
chewing gum, and sale and distribution of certain assortments con-
sisting of a quantity of bubble gum designated “Trio Triple Gum?”
and a football, in interstate commerce, in competition with other cor-
porations and with partnerships and individuals likewise engaged,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from:

(1) Selling or distributing chewing gum or any other commodity so
packed or assembled that sales thereof to the public are made or may
be made by means of a game of chance, gift enterprise, or lottery
scheme;

(2) Selling or distributing any commodity or merchandise by
means of a plan or method involving use of a game of chance, gift
enterprise, or Jottery scheme. (1-22519, Jan 23, 1950.)

7958, “Plastic Metal” Product—~Qualities. History and Manufacturing
Status.—Metalite Manufacturing Co., Inc., an Ohio corporation, with
its principal place of business located in Cleveland, Ohio, and Charles
Schaeffer and Ned L. Mann, officers thereof, engaged in the offering
for sale, sale and distribution of a product designated “Metalite
Plastic Metal,” in interstate business, entered into an agreement, in
connection with-the offering for sale, sale, and distribution thereof,
to cease and desist from:

.(a) Representing directly or by implication that said product dries
to metal hardness or hardens into metal;

(6) Representing directly or by implication that said product is
new or that there is no other product like it;

(¢) Using the word “manufacturing” as part of their corporate or
trade name and from otherwise representing that their concern manu-
factures or compounds the said product. (1-21918, Jan. 27, 1950.) -

7959. Food, Drug and Cosmetic Products—Maker.—A. W. Curtis, Jr.,
an individual trading as A. W. Curtis Laboratories, with his principal
office and place of business located in Detroit, Mich., engaged in the
business of offering for sale and selling in commerce a drug product
designated “Curtis Rubbing Oil” and approximately 83 other products
in the category of foods, drugs, or cosmetics, all of which he refers to
as both Curtis products and as Carver products, entered into an agree-
ment, to cease and desist disseminating any advertisement which repre-
sents through pictorial likeness of Dr. George Washington Carver,
through references to the products as “Carver” products or in any
other manner that any of the products is manufactured according to
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a formula originated by Dr. George Washington Carver except the
product now designated “Curtis Rubbing Oil” or that Dr. Carver
participated in origination of the formulas of any of the other said
products unless such is a fact and then only to such extent as Dr.
.Carver actually participated in the origination thereof.

It is understood that this shall not be construed as an agreement by
A. W. Curtis, Jr., not to use his registered trade-mark (the name Dr.
George Washington Carver in association with the portrait of the
individual, now deceased, together with the name Curtis) : Provided,

“That said registered trade-mark is used solely as a trade-mark and is
followed by the words “trade-mark.” (1-19775, Jan. 27, 1950.)

7960. Candy—Selling for Lottery Merchandising.—James O. Welch
Co., a Massachusetts corporation, with its principal place of business
located in Cambridge, Mass., and James O. Welch, Robert H. W.
Welch, Jr., and Lucy M. Byron, individually and as officers of said
corporation, engaged in the manufacture and sale of candy bars and
caramel suckers, entered into an agreement, in connection with the
offering for sale, sale, and distribution thereof, to cease and desist
from: ' ‘

(1) Selling any candy or other merchandise so packed and as-
sembled that sales of such merchandise to the public are to be made,
or due to the manner in which such merchandise is packed and as-

sembled at the time it is sold by respondents, may be made by means
of a game of chance, gift enterprise or lottery scheme;

~(2) Selling or distributing any candy or other merchandise through

“the use of any sales promotion schenie involving a game of chance,
gift enterprise or lottery scheme;

(3) Selling or otherwise disposing of any candy or other merchan-
dise by means of a game of chance, gift enterprise or lottery scheme.

~(1-22389, Feb. 3, 1950.)

7961. Motor Fuel Additive—Economizing Properties—Raymond C.
Brin, Herbert D. Brin, Samuel E. Brin, and E. Garonzik, copartners

"doing business under the trade name of Hydrotex Industries, with
their principal place of business located in Dallas, Tex., advertiser-
vendors, engaged in the business of offering for sale and selling a motor
fuel additive designated “Essentialube,” in interstate commerce,
entered into an agreement, in connection with the offering for sale,
“sale, and distribution thereof, to cease and desist from representing
directly or by implication that said product reduces fuel consumption
in either gasoline or Diesel engines. (122343, Feb. 3, 1950.) .

7962. Costume Jewelry—Nature and Composition.—A. C. Becken Co.,
"an Illinois corporation, with its principal place of business located in
“Chicago, Ill., advertiser-vendor, engaged in the wholesale and retail
~jewelry business, offering for sale and selling a wide variety of items

innlindine nnchima dowalrwy  in infaratate commerce. enfered into an
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agreement, in connection with the offering for sale, sale, and distribu-
tion thereof, to cease and desist from using the word “stone” as de-
scriptive of such insets unless it is clearly disclosed that the insets are
simulated or imitations. (1-22122, Feb. 6, 1950.)

7963. Insecticide—Effectiveness, Safety and Relevant Facts.—Gaston
George Johnston, an individual trading as Gaston Johnston Co., with
his principal office and place of business located in New York, N. Y.,
advertiser-vendor, engaged in the business of offering for sale and
selling in commerce, an insecticide designated “No Roach,” an economic
poison entered into an agreement, in connection with the offering for
sale, sale, and distribution thereof, to cease and desist from represent-
ing directly or by implication :

(@) That the product affects a 100-percent kill of roaches or that its
use results in their complete elimination or roach free premises;

(6) That the product has a residual effectiveness for any definite
number of months;

(¢) That the product is nonpoisonous, safe, or harmless;

(d) That insecticide exterminators do not buy the product because
of its effectiveness. (1-22821, Feb. 8, 1950.)

7964. Vitamin Preparation—Therapeutic Properties—The Chatta-
nooga Medicine Co., a Tennessee corporation, with its principal office
and place of business located in Chattanooga, Tenn., engaged in the
business of offering for sale and selling a vitamin ‘md iron prepara-
tion designated “Zyrone,” entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist from representing, di1ectly or impliedly:

(a) That said pr epfu"atlon is effective in the treatment of any min-
eral deficiency symptoms other than those due to an iron deficiency; or

() That Zyrone is effective in the treatment of any vitamin deﬁ-
clency symptoms other than those due to a deficiency of vitamin B,.
(1-21415, February 6, 1950.)

7965. Animal Feed Supplement—Therapeutic and Nutritional Qualities.—
Yeastex Co., an Towa corporation, with its principal offices and places
of business located in \Vatelloo, Iowa, and Monticello, Towa, adver-
tiser-vendor, engaged in the business of offering for sale and selling
products deswated “Yeastex” and “Ye'lstex G,” entered into an
agreement, in connection with the dissemination of advertising re-
lating to those products, to cease and desist from representing, dir ectly
or bv implication :

( a) That Yeastex is of any significant value from a therapeutic or
a dietary standpoint when used in connection with the feeding of
poultry, livestock, or other animals;

(5) That Yeastex contains v1t‘1m1n A or any other ingredient not
therein contained or that the amount of any ingredient of which it is
composed is other than the actual amount thereof
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(¢) That Yeastex-G is of any significant value from a therapeutic
or a dietary standpoint when used in connection with the feeding of
poultry, livestock, or other animals, without expressly limiting its
value to that of a riboflavin supplement. (1-18692, Feb. 15, 1950.)

7966. Traveling Bags—Non-Disclosure of Composition.—George Gold-
berg, an individual trading as Artgold Leather Goods Manufacturing
Co., with his place of business located in Boston, Mass., advertiser-
vendor, engaged in the business of offering for sale and selling men’s
traveling bags, in interstate commerce, entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof, to
cease and desist: .

(¢) From failing to reveal clearly in the advertising of such
products and in a stamp, tag, or other label affixed to such products
that the leather is split or cut from the underside of the hide and
is not top grain leather, as for example: “Split Cowhide.”

and, in connection with the offering for sale, sale, and. distribution
of men’s traveling bags or other products made of or containing leather
which is backed with fabric, or with any material other than leather,
or with split leather, said individual will forthwith cease and desist :

(6) From failing to reveal clearly in the advertising of such
products and in a stamp, tag or other label aflixed to such products that
the leather is backed with fabrics, or with certain designated material
other than leather, or with split leather of a certain kind, as the case
may be. (1-22684, Feb. 15, 1950.)

-7T967. Hair Preparation—Therapeutic Properties and Unique Nature.—
Locke Chemical Co., a Maryland corporation, with its principal office
and place of business located in Baltimore, Md., advertiser-vendor,
engaged in the business of offering for sale and selling a product desig-
nated “308 Hair Preparation,” entered into an agreement, in connec-
tion with the dissemination of advertising relating to that product, to
cease and desist from representing directly or by implication :

(@) That the product is a cure or a remedy for dry, scaly, itchy, or
oily scalp, or dandruff or any other scalp condition;

(6) That the product does what no other product can do;

(¢) That the product is a cure or a remedy for falling hair or that it
will prevent that condition. (1-23246, Feb. 16, 1950.)

7968. Automotive Repair Product—Nature.—Hobb Swetnam Co., Inc.,
a Texas corporation with its principal place of business located in
Wichita Falls, Tex., and Shafter C. McAdams, Sr., Shafter C.
McAdams, Jr., and William J. McAdams, officers thereof, engaged
in the business of offering for sale, selling, and distributing a number
of automotive products including two products designated “Block-
Weld Liquid” and “Liquid Radiator Solder,” in interstate commerce,
entered into an agreement, in connection with the offering for sale,
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sale, and distribution of their product now designated “Block-Weld
Liquid,” to cease and desist from: ‘

(@) Representing through the use of the word “weld” as a part of
the brand name of such product, or otherwise, that the product welds
metal, and from representing directly or by implication that such
product will permanently seal a leak, crack, or crevice in metal;

and, in connection with the offering for sale, sale, and distribution of
their product now designated “Liquid Radiator Solder,” or any other
product of the same or substantially the same composition they, and
each of them, will forthwith cease and desist from:

(0) Using the word “solder” as a part of the brand name of such
product unless accompanied by a clear disclosure that the product is
nonmetallic. (1-22383, Feb. 24, 1950.)

7969. Jewelry—Composition and Quality —W & H Jewelry Co., Inc., a
Rhode Island corporation, with its principal office and place of busi-
ness located in Providence, R. I., engaged in the business of offering
for sale and selling, in commerce, jewelry, entered into an agreement,
in connection with the offering for sale, sale, and distribution thereof,
to cease and desist from representing, directly or impliedly:

(@) That any of said jewelry contains any specified percentage or
proportion of gold in the metal alloy portion thereof, in excess of the
percentage or proportion of gold actually contained in the finished
article; or

(&) That any article of said jewelry is “Sterling” silver unless the
metal alloy portion thereof contains at least 925 parts of silver per
thousand. (1-20711, Feb. 24, 1950.)

7970. Medicinal Preparation—Therapeutic Properties.—William T.
Brennan, an individual with his principal place of business located in
Beckley, W. Va., doing business under the trade name of the Miner’s
Medicine Co., engaged in offering for sale and selling a medicinal
preparation designated “Miner’s Friend,” also doing business as Or-
tona Medicine Co., for a period of time during the years 1944 and
1945, he engaged in offering for sale and sold the same preparation
under the brand name “Ortona,” and doing business as Cam-Lac
Medicine Co. during a portion of the year 1947, he engaged in offering
for sale and sold the same preparation under the brand name “Cam-
Lac,” entered into an agreement, in connection with the dissemination
of advertising relating to those products, to cease and desist from
representing, directly or by implication:

(@) That such preparation is of value in the treatment of aches,
stiffness, flatulence, heartburn, biliousness, poor appetite, upset stom-
ach, poor digestion, nervousness, dizziness, or poor complexion;

(&) That such preparation will prevent a cold or be helpful in the
treatment of colds;

nnnnnn o LY
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(¢) That such preparation is a cure or remedy for constipation; or
that it affords relief for constipation in excess of that which a laxa-
tive affords to a temporarily constipated condition. (1-21687, Feb.
27, 1950.)

{97 1. Clothmg——Fmelg'n Source.—S. Weitz & Co., Inc., an Ohio cor-.
poration, with its principal oftice and place of busmess located in
Cleveland, Ohio, advertiser-vendor, engaged in the business of offering
for sale and selling, in commerce, men’s and women’s clothing, entered
into an agreement, in connection with the offering for sale, sale, and
dlstnbutlon ther eof to cease and desist from:

Using on labels att‘lched to clothing manufactured in the United
States the terms “Tweadshire,” “British Styled,” “St. Patrick’s
Tweed,” “Loomed from imported English Wool,” or “Made in Ire-
land,” unless it is clearly disclosed thereon that such terms apply to the
fabrics only, and that the garments are made in the United States.
(1-23075, Mar. 1, 1950.)

7972. Quilt Pieces—Qualities, Weight, Limited Offer and Value.—Sig-
mund Lobel, an individual trading as the Quilt Lady and House of
Goddard, with his principal office and place of business located in
Chicago, I11., advertiser-vendor, engaged in the business of offering for
sale and selling in commerce, among other items, bundles of quilt pieces,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from representing,
directly or by implication:

(a) That any of the quilt pieces contained in the bundles are coloi-
fast, when they do not possess that quality.

(0) That the weight of the quilt pieces contained in any of the
bundles is 8 pounds, when such is not a fact or that the weight thereof is
any amount other than the actual weight thereof.

(¢) That an offer is for any period of time other than the actual time
thereof. v :

(d) That the value of the scissors is any amount other than their
actual regular price. (1-22773, Mar. 1, 1950.)

7973. Men’s Hats—Quality and O0ld as New.—Joseph Fishlin and
Harry Fishlin, copartners doing business under the trade name of
Marda Hat Co., with their place of business located in New York, N. Y.,
engaged in the business of ﬁnlshmo men’s hats and cffering f01 S‘ﬂe,
selling, and distributing them in interstate commerce, enter ed into an
agreenient, in connection with the offering for sale, sale, and distribu-
tion of men’s hats having bodies which are “seconds,” as this term is
understood in the trade: _ ,

() They will forthwith cease and desist from representing directly
or by implication through the use of the phrases “finest quality obtain-
able in Danbury” and “custom-made,” and otherwise, that such hats are
first-grade or high-quality hats; and
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() They will clearly disclose in all advertisements and advertising
material relating to such hats and by conspicuous stamping, marking,
or labeling of the hats, the fact that the bodies of the hats are “sec-
onds.” (1-22974, Mar. 10, 1950.)

7974. Macaroni Products—Composition, Qualities, Relevant Facts, etc.—
Buitoni Macaroni, Inc., a New York corporation, with its principal
offices in New York, N. Y., and with manufacturing plants located
in New Jersey and New York, prior to January 1, 1947, and for more
than 1 year prior thereto, engaged in the business of offering for
sale and selling various food products, including designated “Buitoni
20% Gluten Macaroni,” “Buitoni Gluten Spaghetti,” and “Buitoni
Gluten Pastina,” entered into an agreement, in connection with the
dissemination of advertising relating to those products, to cease and
desist from:

(a) The use of the word “gluten” or any other word or term of
similar meaning in any manter which connotes directly or inferen-
tially that said products are made wholly of gluten or wholly of
-gluten flour; :

(b) Representing that said products are nonfattening or that said
products are incapable of adding excess body weight;

(¢) Representing directly or impliedly that said products will
“destroy fat or fat in the cells;

(d) Representing directly or impliedly that said products do not
contain starch or carbohydrates;

(¢) Representing that, due to the small size of its pastina, the
“assimilation thereof is quick and perfect; or otherwise representing
“directly or impliedly that the size of its products affects the assimi-
‘lation thereof;

(#) The use of the term “vegetable meat” as a designation for or
descriptive of said produects;

(¢) Representing that the said products when cooked contain more
protein than meat or that the proteins in said products are identical
to or the equivalent of meat proteins or that the said products are more
nutritious than meat; '

(h) Representing directly or by implication that no other maca-
roni, spaghetti, or pastina product contains vitamin B, or iron;

(7) Representing directly or by implication that said products
are a perfect food or perfectly balanced foods;

() Representing directly or by implication that said products are
of any therapeutic value in the treatment of any ailment or disease;

(%) Representing directly or by implication that said products
possess antiketogenic properties;

(1) Representing directly or by implication that starch fatigues
the digestive organs. (1-19042, Mar. 1, 1950.)
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7975. Drug Preparation—Therapeutic Properties—J. C. Eno, Inc., a
New York corporation, with its principal office and place of business
located at Bloomfield, N. Y., engaged in the business of offering for
sale and selling a drug preparation designated “Eno Effervescent,
Salt,” entered into an agreement, in connection with the disseminat-
ing of advertising relating to that product, to cease and desist from
representing directly or by implication:

(@) That the product has any therapeutic efficacy in the treatment
of constipation or gastric hyperacidity in excess of that relief which
a laxative affords to a temporarily constipated condition or that
relief which an antacid affords to a temporary hyperacid condition ;

(6) That the product will enable one to keep cool or that it will
have a refrigerant effect on the body. (1-22972, Mar. 15, 1950.)

7976. Radiator Repair Compound—Qualities, Composition, and Ap-
proval.—Roscoe C. Meneray, an individual trading as Radiator Seal
Co., with his place of business located in Council Bluffs, Iowa, en-
gaged in offering for sale and selling in commerce, a radiator and
motor-repair compound designated as “R-C Radiator and Motor Block
Repair,” entered into an agreement, in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from
representing, directly or by implication :

(@) That said product will repair leaks in radiators and motor
blocks of automobiles, trucks, tractors, low-pressure boilers, and mo-
tors having aluminum heads, without specifically limiting such rep-
resentations to small and minor leaks;

(b) That said product will repair leaks in high-pressure boilers;

(¢) That said product contains a cleaner, and that it cleans radia-
tors, motor blocks, and water pumps of automobiles, trucks, and trac-
tors;

(€) That said product contains a lubricant and that it will lubricate
water pumps of automobiles, trucks, or tractors;

(¢) That said product stops squeaking in the water pumps of auto-
mobiles, trucks, or tractors;

(f) That said product contains an antirust solution which prevents
and removes rusting in and from radiators, motor blocks, and water
pumps of automobiles, trucks, or tractors, and that said product is
rustproof;

(9) That said product softens water;

(#) That said product has a high metallic content;

(¢) That said product is approved or tested and approved unless
said product has been so approved or tested by a presently existent
laboratory of recognized standing in testing automotive parts, equip-
ment, or accessories, or by a presently existent automobile club.
(1-22397, Mar. 15, 1950.)
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7977, Diamonds and Watches—Guarantees, Standards Conformance,
Qualities, etec.—Weisfield’s, Inc., a Delaware corporation, with its prin-
cipal office and place of business located in Seattle, Wash., engaged
i1 the business of offering for sale and selling, in commerce, diamonds
and watches, entered into an agreement, in connection with the offer-
ing for sale, sale, and distribution thereof, to cease and desist from
representing, directly or impliedly:

(a) That Weisfield’s, Inc., guarantees the perfection of any dia-
monds unless such representation is expressly limited to the specific
diamonds included in said guarantee;

(b) That any of its diamonds meet or surpass any alleged require-
ments or standards of the Federal Trade Commission

(¢) That it is the only vendor of diamonds which gives purchasers
a written guarantee;

(d) That its watches are shockproof;

(e) That its watches are waterproof, without clearly explaining
that their continued imperviousness to water is dependent on special
expert care in connection with repairs. (1-21793, Mar. 20, 1950.)

7978. Rings—Source and Quality—E. A. Wiedlund, an individual
trading as Vogue Manufacturing Co. of California and Vogue Manu-
facturing Co., with his principal office and place of business located in
Los Angeles, Calif., advertiser-vendor, engaged in the business of
offering for sale and selling in commerce, novelty jewelry, including
rings, entered into an agreement, in connection with the offering for
sale, sale, and distribution thereof, to cease and desist from represent-
ing, directly or by implication:

(a) That the rings or their insets are produced in California or any
other place other than that where they are actually produced ;

(6) That the insets of the rings are reproductions of genuine dia-
monds or that they are anything more than simulations thereof;

(¢) That only an expert can tell the difference between the insets of
the rings and genuine diamonds;

(d) That the insets of the rings meet any of the tests for genuine
diamonds. (1-22760, Mar. 20, 1950.)

7979. Raincoats—Misbranding Wool Products.—The Mansbrooke
Rainwear Co., a Massachusetts corporation, with its principal place
of business located in Needham Heights, Mass., in offering for sale and
selling in commerce certain raincoats which were not tagged or labeled
in accordance with the Wool Products Labeling Act of 1939, entered
into an agreement, in connection with such offering for sale and sell-
ing, to cease and desist, or continue to cease and desist from failing to
affix to such wool products a stamp, tag, label, or other means of identi-
fication, or a substitute in lieu thereof, as provided by said act, show-
ing (a) the percentage of the total fiber weight of the wool product,
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exclusive of ornamentation not exceeding 5 per centum of said total
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4)
each fiber other than wool where said per centum by weight of such
fiber was (5) per centum or more, and (5) the aggregate of all other
fibers; () the maximum percentage of the total weight of the wool
product of nonfibrous loading, filling, or adulterating matter; (¢) the
percentages in words and figures plainly legible by weight of the
wool contents of such wool products where said wool product contains
a fiber other than wool; (d) the name of the manufacturer of the wool
product, or the manufacturer’s registered identification number and
the name of a seller or reseller of the product as provided for in the
Rules and Regulation promulgated under such act, or the name of one
or more persons subject to section 3 of said act with respect to such
wool product;

The Mansbrooke Rainwear Co. further stipulated and agreed that
it will hereafter fully comply with the provisions of the Wool Products
Labeling Act of 1939 and the rules and regulations promulgated pur-
suant thereto. (1-23242, Mar. 20, 1950.)

7980.18 Liniment — Therapeutic Properties.—International Labora-
tories, Inc., a New York corporation, with its principal office and place
of business located in Rochester, N. Y., advertiser-vendor, engaged
in the business of offering for sale and selling a liniment designated
“Moone’s Emerald Oil,” entered into an agreement, in connection with
the dissemination of advertising relating to that product, to cease and
desist from representing directly or by implication :

(@) That Moone’s Emerald Oil has any therapeutic value in the
relief or treatment of eczema rashes, pimples, ivy poisoning. or other
skin irritations in excess of that afforded by the alleviation of, or relief
from, the symptom of itching;

(6) That this preparation will promote healing;

(¢) That this liniment is an adequate treatment for aching, burning
feet or that it has any therapeutic value in excess of its counterirritant
action in alleviating or relieving the discomfort of tired, aching, burn-
ing feet, or that it will overcome foot odors; or,

(@) By the use of the words “Stop that Itching,” or otherwise, that
“Moone’s Emerald Oil” will be of benefit in the treatment or cure of a
disease or condition causing the symptom of itching, or that it has
any therapeutic value in excess of that resulting from the alleviation
or relief of the symptom of itching. '

It is further agreed that Stipulation No. 01406, executed by the
said International Laboratories, Inc., and accepted by the Federal
Trade Commission on May 26, 1936, is to remain in full force and

13 Supplemental.
14 See 22'F. T. C. 1095.



STIPULATIONS 1225

effect, and that the terms and agreements therein are not to be con-
sidered modified or altered in any way by this supplemental stipula-
tion. (1-9441, Mar. 29, 1950.)

7981. Perfumes—TForeign Source.—Rolley, Inc., a California corpo-
ration, and Charles A. Rolley, whose principal place of business is in
San Francisco, Calif., advertiser-vendors, engaged in the business of
offering for sale and selling perfumes and other cosmetic preparations,
entered into an agreement, in connection with the dissemination of
advertising relating to those products, to cease and desist from:

(1) Representing, directly or through inference, that said perfumes
or other toilet preparations are manufactured or compounded from
flowers, scents, oils, or other ingredients from the Territory of Hawaii;
or that said perfumes or toilet preparations originate in the Territory
of Hawaii or are made and manufactured in the United States from
ingredients imported from Hawaii;

(2) Using the word Hawaiian or any other word indicative of
Hawaii as a brand or trade name for perfumes or other toilet prepara-
tions manufactured or compounded in the United States, or in any
other manner representing that perfumes or other toilet preparations
so compounded are made or compounded in Hawaii.

(3) Using the terms “Pikaki” or any other Hawaiian word or term
as brand or trade names to in any way designate, describe, or refer to
perfumes or other toilet preparations made or compounded in the
United States, without clearly and conspicuously stating in immediate
connection and conjunction therewith that such products are made or
compounded in the United States. (1-21027, Mar. 31, 1950.)

7982. Electric Water Heater—Qualities.—Richard F. Kneisley and
Florence H. Kneisley, copartners trading as the Kneisley Electric Co.
with their general office and principal place of business located in
Toledo, Ohio, engaged in the business of offering for sale and selling in
commerce an electric immersion type water heater designated “Shok-
less Portable Electric Water Heater,” entered into an agreement, in
connection with the offering for sale, sale, and distribution thereof, to
cease and desist from:

Exaggerating the speed within which said device will provide hot or
boiling water. (1-22952, Apr. 7, 1950.)

7983. Brooches—Quality.—William Regelman and Elizabeth Regel-
man, copartners trading as Atlantic Jewelry Co., with their principal
office and place of business located in Providence, R. 1., advertiser-
venders, engaged in the business of offering for sale and selling in
commerce, brooches and other costume jewelry, in interstate commerce,
entered into an agreement, in connection with the offering for sale,
sale, and distribution thereof, to cease and desist from :

(a) Stamping, branding, labeling, or otherwise marking any brooch
as covered with a gold alloy of a designated or certain fineness, unless
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such gold alloy covering is in fact of the fineness indicated subject to a
tolerance of not to exceed one-half of 1 karat;

(0) Using any figure or designation, such as “l4,,” to indicate the
proportion of gold alloy covering in relation to the total weight of any
brooch, unless such gold alloy covering is of the relative weight indi-
cated, subject to a tolerance of not to exceed 10 percent;

(¢) Using the words “gold filled,” or the letters “G. F.” as descrip-
tive of any brooch of which the gold alloy does not amount to at least
144 of the total weight of the product. (1-21612, Apr. 10, 1950.)

7984, Television Sets—Tube Capacity.—Mattison Television & Radio
Corp., a New York corporation, with its principal office and place of
business located in New York, N. Y., engaged in offering for sale and
selling in commerce, television receiving sets, entered into an agree-
ment, in connection with the offering for sale, sale, and distribution
thereof, to cease and desist from representing:

That any television receiving set contains a designated number of
tubes or is of a designated tube capacity, when one or more of the tubes
referred to are devices which do not perform the recognized and cus-
tomary functions of television receiving set tubes in the detection,
amplification, and reception of television signals. (1-23229, Apr. 10,
1950.)

7985. Watches—Qualities, Prices, etc.—Jules Livingston, an indi-
* vidual trading as Maryland Distributors and as Maryland Distribut-
ing Co., with his principal place of business located in Baltimore, Md.,
advertiser-vendor, engaged in offering for sale and selling in com-
merce, watches, entered into an agreement, in connection with the
offering for sale, sale, and distribution thereof, to cease and desist from
representing directly or by implication:

(1) That his watches are shockproof or shock protected ;

(2) That his watches are waterproof, moistureproof or water
repellent;

(3) That his watches are “super accurate” or contain precision
movements;

(4) That any price or value which is in fact fictitious and in excess
of the price at which said watches were customarily or regularly
offered for sale and sold in the normal and usual course of business is
the original or former price or value of his watches;

(5) That the established or regular retail selling prices at which
his watchés are offered for sale and sold are wholesale prices;

(6) That his watches are postwar surplus.

Jules Livingston further agreed that he will cease and desist from
giving fictitious reasons for the prices at which his watches are offered
for sale and sold. (1-22388, Apr. 10. 1950.) ’

7986. Hair Cosmetic—Qualities—dJasper L. Nelson, an 1nd1v1dual
trading as Nelson’s Cosmetics, with his principal place of business
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located in New York, N. Y., advertiser-vendor, engaged in selling a
cosmetic preparation designated as “Bernel’s Hair Cream,” entered
into an agreement, in connection with the dissemination of advertising
relating to that product, to cease and desist from representing, directly
or by implication, that such preparation or the use thereof :

(1) Will cause hair to grow longer and thicker;

(2) Isof any value in correcting falling hair;

(8) Will bring about or assure a healthy scalp. (1-22486, Apr. 26,
1950.) :

7987. Hair Preparation—Qualities.—Lillie Miller, an individual trad-
ing in her own name, with her place of business located in Xenia,
Ohio, advertiser-vendor, engaged in the business of offering for sale
and selling a preparation for the hair designated “Matilda’s Gro-
Quick Hair Grower,” entered into an agreement, in connection with
the dissemination of advertising relating to that product, to cease and
desist: '

(@) From using as or in the brand name of such preparation the
words “grow-quick,” “hair growers,” or any other words or words of
similar import, and from otherwise representing directly or by im-
plication that such preparation is effective in the growing of hair;

(b) From representing directly or by implication that such prod-
uct will prevent falling hair or will have any effect in the treatment of
dandruff.

Lillie Miller further agreed that she will not publish or cause to be
published any testimonial contrary to the foregoing agreement. (1-
22490, Apr. 26, 1950.)

7988.% Drug Preparations—Therapeutic Properties.—Dr. Leonhardt
Co., a New York corporation, with its principal place of business lo-
cated in Buffalo, N. Y., engaged in the business of selling and dis-
tributing two drug preparations designated “Hen-Roib” and “Len-
Oint” and a third commodity designated “Hen-Roib Combination
Treatment,” which is merely a package containing the two items,
“Hen-Roib” and “Len-Oint,” entered into an agreement that it will
continue to desist from the dissemination of advertiseing relating to
those products which represents directly or by implication :

(@) That alone or in combination Hen-Roib and Len-Oint cure
piles;
~ (b) That Hen-Roib has therapeutic value in the treatment of piles;
and

(¢) That Len-Oint has any effect in the treatment of piles beyond
providing temporary relief of such diséomfort as itching, burning,
pain, and soreness.

It is further agreed that this substitute stipulation cancels and
supersedes Stipulation No. 02080 tendered by Dr. Leonhardt Co. and
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approved by the Federal Trade Commission on March 22, 1938
(1-12155, Apr. 26, 1950.)

7989. Medicinal Preparation—Qualities, Relevant Facts, etc.—Benson
Laboratories, Inc., a Pennsylvania corporation, with its principal
place of business located in Pittsburgh, Pa., and Palmer S. Chambers,
Sr., and Palmer S. Chambers, Jr., individuals and officers and direc-
tors of said corporation, engaged in offering for sale and selling in
commerce, a medicinal preparation designated “Formula A-N-1,”
entered into an agreement, in connection with the dissemination of
advertising relating to that product, to cease and desist from repre-
senting directly or by implication:

() That the preparation prevents or cures colds, or is effective for
the relief of minor throat irritations due to colds;

() That absenteeism of employees caused by colds is reduced 80
percent or any other stated percentage through the use of the prepara-
tion;

(¢) That the preparation is sold only to corporations when in fact
sales are sometimes made to individuals and individual proprietor-
ships. (1-18818, Apr. 26, 1950.) .

7990. Electric Water Heater—Qualities and Safety.—The Zevex Corp.,
an Illinois corporation, with its principal place of business located in
Chicago, I1l., an advertiser-vendor, engaged in the business of offering
for sale and 'selling in commerce, an electric water-heating device
designated as “the Boil-Quik Water Heater,” which device consists of
an electrical element with a nondetachable cord; in use, the heating
portion of said device is immersed in a vessel of water and the non-
detachable cord, which consists of heavily insulated wires, is connected
to a conventional electrical outlet. Said corporation entered into an
agreement, in connection with the offering for sale, sale, and distribu-
tion thereof, to cease and desist from:

(1) Exaggerating the speed within which said device will provide
plenty of hot or boiling water;

(2) Distributing or selling said device unless the word “caution”
or “warning” together with adequate directions for safe use of the
device is firmly affixed thereto in a lasting manner plainly informing
the user that failure to carefully follow directions may result in dan-
gerous electric shock. (1-22928, Apr. 26, 1950.) :

7991. Diamonds—Dealer as Producer and Importer and Competitive
Products.—Hans C. Kionka, an individual trading as Kimberley Dia-
mond Cutting Works, with his place of business located in New York,
- N. Y, and Albert Levy and Anna Z. Kionka, copartners, trading as
H. C. Kionka & Co., with their place of business located in New York,
N. Y., engaged in selling diamonds in commerce, entered into an

19 See 26 F. T. C, 1453.
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agreement, in connection with the offering for sale, sale, and distribu-
tion thereof, to cease and desist from representing directly or by im-
plication:

(1) That they are cutters of diamonds or have a diamond-cutting
works;

(2) That they are importers of diamonds;

(8) That the diamonds they sell as imperfect are regularly sold by
competitors as perfect. (1-20904, Apr, 26, 1950.)

7992. Carburetor Device—~Qualities and Manufacturing Status.—A.
Fred Blakeslee, an individual with his place of business located in
Wilkes-Barre, Pa., heretofore trading as Grosz Carburetor Co., ad-
vertiser-vendor, engaged in the business of offering for sale and selling
in commerce a device for use in automobile carburetors designated as
the “Grosz Air Feed Valve,” entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist from representing, directly or by implication, that said device
or the use thereof will: ‘ :

(1) Cause engines to start instantly ;

(2) Almost eliminate carbon, sludge, or gum from engines;

(3) Increase gasoline mileage or effect a saving in gasoline;

(4) Result in better engine pick-up or increased engine power;

(5) Eliminate engine bucking and sputtering or the necessity for
choking the carburetor;

(6) Decrease the oil consumption of an engine;

(7) Result in smoother engine performance;

(8) Result in higher motor or engine efficiency;

(9) Cause a perfect air-gas mixture;

(10) Result in increased vacuum pressure; or

(11) Result in better vaporization of gasoline.

A. Fred Blakeslee further agreed that he will cease and desist from
representing that he is the manufacturer of such device. (1-21119,
Apr. 26, 1950.)

7993. Carburetor Device—Qualities and Manufacturing Status.—Stanley
J. Petroski and John Moran, copartners trading as King Pin Air
Feed Valve Co., with their principal place of business located in
Wilkes-Barre, Pa., advertiser-vendors, engaged in the business of
offering for sale and selling in commerce a device for use in auto-
mobile carburetors designated as the “King Pin Air Feed Valve,”
entered into an agreement, in tonnection with the offering for sale,
sale. and distribution thereof, to cease and desist from representing,
directly or by implication, that said device or the use thereof will:

(1) Cause engines or motors to start instantly;

(2) Eliminate carbon, sludge, or gum from engines;

(3) Increase the mileage per gallon of gasoline or effect a saving
in gasoline;



¢

1230 FEDERAL TRADE COMMISSION DECISIONS

(4) Result in smoother engine performance;

(5) Result in faster engine pick-up or increase the power of an
engine; '

(6) Decrease the oil consumption of an engine;

(7) Eliminate engine bucking or sputtering or the necessity for
choking the carburetor;

(8) Provide a more perfect gas-air mixture for an engine.

Stanley J. Petroski, in connection with the offering for sale and
sale of said device as aforesaid, further agreed that he will continue
to cease and desist from representing that he is the manufacturer of
said device. (1-21119, Apr. 26, 1950.)

7994, Carburetor Device—Qualities.—Bernard Wallace Coates, an in-
dividual trading as General Merchandising Co., with his principal
place of business located in Dorchester, Mass., advertiser-vendor, en-
gaged in the business of offering for sale and selling in commerce a
device for use in automobile carburetors designated as the “Magic
Motor Tune-Up,” entered into an agreement, in connection with the
offering for sale, sale, and distribution thereof, to cease and desist
from representing, directly or by implication, that said device or the
use thereof will: '

(1) Cause engines to start easier or quicker;

(2) Increase gasoline mileage or effect a saving in gasoline;

(3) Result in better vaporization of gasoline; :

(4) Increase engine power;

(5) Result in smoother engine performance;

(6) Reduce the formation of carbon in an engine;

(7) Result in higher motor or engine efficiency. (1-21119, Apr.
26, 1950.) ’

7995. Cigarettes—Qualities and Competitive Products.—Leighton To-
bacco Co., Inc., a New York corporation, with its principal place of
business located in New York, N. Y., advertiser-vendor, engaged
in the business of offering for sale and selling a tobacco product known
as Phantom cigarettes, in interstate commerce, entered into an agree-
ment, in connection with the offering for sale, sale, and distribution
thereof, to cease and desist from representing directly or by
implication:

() That whether they are dry or moist Phantom cigarettes cause
no irritation of any kind and their smoking quality remains uniform;

(b) That such cigarettes never become stale;

(¢) That the act of smoking a Phantom cigarette which has become
dry restores its freshness; and :

(d) That the addition of chemicals or lnimectants to other ciga-
rettes increases the irritating effect of the smoke. (1-22839, May 2,
1950.)
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7996. Liquid Petroleum Gas—Government Approval.—Delaney’s Inc.,
an Alabama corporation, with its principal office and place of busi-
ness located in Mobile, Ala., and Edgar E. Delaney, president and
principal stockholder of Delaney’s Inc., engaged in the business of
offering for sale and selling liquid petroleum gas, in interstate com-
merce, entered into an agreement, in connection with the offering for
sale, sale, and distribution thereof, to cease and desist from
representing :

That this liquid petroleum gas is either inspected or approved by
the United States Government. (1-22934, May 4, 1950.)

7997. Drug Preparation—Therapeutic Properties.—Frank J. Dawson,
Donald W. Dawson, and Constance Dawson were copartners trading
as the Converse Co. for several years prior to January 1, 1950, and
they were engaged in the business of offering for sale and selling a
drug preparation designated “Converse Compound.” On January
1, 1950, that partnership was dissolved and the business has since
been conducted as a copartnership by Donald W. Dawson and Nathan
Dawson, under the same name. - Prior to and discontinued with the
dissolution of their partnership, Frank J. Dawson, Donald W. Daw-
son, and Constance Dawson disseminated certain advertising. Sub-
sequently the same advertising was disseminated by Donald W.
Dawson and Nathan Dawson, copartners trading as the Converse
Co. With respect thereto, Frank J. Dawson and Constance Dawson
agreed to continue to cease and desist from, and Donald W. Dawson
and Nathan Dawson agreed to cease and desist from representing
directly or by implication that the product has a beneficial effect on:
any type of epilepsy or nervous disorder associated therewith other
than any tendency which it may have to diminish the severity and
the frequency of the convulsive seizures of the grand mal type of
epilepsy or to temporarily allay nervousness associated with the
grand mal type or to promote sleep. (1-22793, May 1, 1950.)

7998. Electric Water Heater—Properties and Safety—Nu-Way Corp.,
a Michigan corporation, with its principal place of business located in
Grand Rapids, Mich., and Forrest Laug and Louis Laug, officers of
said corporation, and as individuals, engaged in the business of offer-
ing for sale and selling in commerce a portable electric immersion
type water heating device designated as “Hy-Speed Electric Water
Heater,” entered into an agreement, in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from:

(1) Exaggerating the speed within which said device will provide
hot or boiling water; :

(2) Distributing or selling said devices unless the word “caution”
or “warning” together with adequate directions for safe use of the
device is firmly affixed thereto in a lasting manner informing the user
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that failure to follow instructions may result in dangerous electric
shock. (1-22951, May 1, 1950.)

7999. Electric Water Heater—Properties and Safety.—Horace G. Gal-
loway and Gervis J. Galloway, copartners trading as G L Electric Co.
and also as Bendik Sales Co. with their principal offices and places of
business located in Detroit, Mich., engaged in the business of offering
for sale and selling, in commerce, an immersion electrode type heating
appliance in which the heating element is in direct contact with the
water or liquid, said device being designated “Flasheat,” in interstate
commerce, entered into an agreement, in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from repre-
senting, directly or by implication:

(@) That the use of this device is the cheapest way to heat water; or

(b) That the use of this device will produce hot water in less time
than is actually required, the volume of water to be heated and other
conditions being specified.

Horace G. Galloway and Gervis J. Galloway, and each of them,
further agreed to cease and desist from representing that this device
is safe to use; and agreed further to cease and desist from distributing
or selling said device unless the word “caution” or “warning,” together
with adequate directions for safe use of the device, are indelibly im-
pressed, imprinted, or affixed thereon, informing the user that unless
the directions for use are strictly followed dangerous electric shock
may result : Provided, however, That the word “caution” or “warning,”
whichever is used, may be accompanied by reference to adequate di-
rections for safe use separately but securely attached to the device and
which inform the user that unless such directions are strictly followed
dangerous electric shock may result. (1-21972, May 1, 1950.)

8000. Petroleum Products—Dealer as Refiner—International Refining
Co.,; a New Jersey corporation, with its principal place of business
located at Ramsey, N. J., and John H. Westall, Jean Westall, and A.
Edward Major, officers of said corporation, engaged in the business of
offering for sale and selling petroleum products in interstate com-
merce, entered into an agreement, in connection with the sale and
offering for sale thereof, to cease and desist from the use of the word
“refining” or other word or term of like meaning as part of the trade
or corporate name of said corporation, or in any manner which con-
notes that the said corporation owns, operates or directly controls a
refinery where its products are distilled and refined from crude oil.
(1-23209, May 12, 1950.)

- 8001. Hair Preparation—Properties.—Sapho Chemical Co., a North
Carolina corporation with its principal office and place of business
located in Winston-Salem, N. C., engaged in the business of offering
for sale and selling a hair preparation designated “Sapho,” entered
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into an agreement, in connection with the dissemination of advertising
relating to that product, to cease and desist from representing directly
or by implication:

(@) That the product has a beneficial effect on falling hair;

(b) That the product has a beneficial effect on itching scalp or
dandruff other than such tendency as it may have to temporarily
relieve scalp itch accompanying dandruff and such tendency as it may
have to facilitate the removal of loose dandruff scales; or

(¢) That the product promotes hair growth. (1-22823, May 12,
1950.) _

8002. Phonograph Needles—Durability.—dJensen Industries, Inc., an
Illinois corporation with its principal place of business located in
Chicago, Ill., advertising-vendor, engaged in the business of offering
for sale and selling phonograph needles in commerce, entered into an
agreement, in connection with the offering for sale, sale, and dis-
tribution thereof, to cease and desist from :

Representing that its sapphire tipped phonograph needles will
play 10,000 times or that its metal tipped needles will play up to 5,000
times, or that said needles will give any other stated number of plays,

. without plainly indicating that such needles may chip, break, or wear,
which will cause sound distortion and result in improper tone fidelity
(1-19870, May 12, 1950.)

8003. Phonogl aph Needles—Nature and Durability.—Bonot Co., a Con
necticut corporation with its principal place of business located in
Stamford, Conn., advertiser-vendor, engaged in the business of offer-
ing for sale and selling phonograph needles in commerce, entered into
an agreement, in connection with the offering for sale, sale, and dis-
tribution thereof, to cease and desist from:

(1) Designating synthetic ruby tipped phonograph needles as
“Ruby” or designating synthetic sapphire tipped phonograph needles
as “Sapphire” without plainly describing them as synthetic ruby or
synthetic sapphire, as the case may be;

(2) Representing that its synthetic, ruby-tipped needles will give
up to 25,000 plays, that its synthetic-sapphire-tipped needles will give
up to 10,000 plays, or that its alloy-tipped needles will give up to 5,000
plays, or that said needles will give any other stated number of plays,
without plainly indicating that such needles may chip, break, or wear,
which will cause sound distortion and result in improper tone fidelity.
(1-21413, May 12, 1950.)

8004. Varnish—Qualities and History.—David Knopping and Sidney
G. Goode, trading as Plastex Co., with their principal place of business
located in Cambridge, Mass., advertiser-vendor, engaged in offering
for sale, and selling, in commerce, a varnish designated “Plastex,”
entered into an agreement, in connection with the offering for sale, sale,
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and distribution thereof, to cease and desist from representing, directly
or by implication:

(a) That the said product is not affected by cold water or by alco-
hol, or that it is nonskid or slipproof, or that it will not chip or crack;

(&) That this product is a new laboratory discovery. (1-20145,
May 15, 1950.) .

8005. Phonograph Needles—Durability—Columbia Records, Inc., a
New York corporation with business offices located in Bridgeport,
Conn., advertiser-vendor, engaged in the business of offering for sale
and selling phonograph needles in commerce, entered into an agree-
ment, in connection with the offering for sale, sale, and distribution
thereof, to cease and desist from:

Representing that its sapphire tipped phonograph needles will give
up to 10,000 plays or any other stated number of plays, without plainly
indicating that such needles may chip, break, or wear which will
cause sound distortion and result in improper tone fidelity. (1-238048,
May 19, 1950.) :

8006. Jewelry—Nature and Quality.—House of Jordan, Inc., a Con-
necticut corporation with its principal place of business located in New
York, N. Y., and Robert M. Jordan, Ruth Mildred Jordan, George.
Reid, and Earl L. Morrow, individually and as officers of the corpora-
tion, engaged in the jewelry business, in interstate commerce, entered
into an agreement in connection with the offering for sale, sale, and
distribution, to cease and desist from :

(@) Using the word “pearls” or any other word or term of like
meaning to designate, describe, or refer to products which are not
pearls, or in any manner to imply that such products are pearls;

(6) Using the word “turquoise” as descriptive of insets in jewelry
which are not in fact the natural precious stone turquoise; and from
the use of such name or that of any other gem stone in a manner which
may cause the belief or impression that an artificial product is such
genuine stone;

(¢) The use of the word “stone” or “stones” either alone or in con-
nection with any other word or words as descriptive of or referring to
insets of jewelry which are not in fact natural stones;

(4) Using the words “ruby,” “topaz,” “amethyst,” or “emerald” as
descriptive of insets in jewelry, which are not in fact the natural pre-
cious stones named ; and from the use of such names or that of any
other gem stone in a manner which may cause the belief or impression
that an artifiical product is such genuine stone. (1-22125, May 19,
1950.) ' :

8007. Cosmetic Preparation—Qualities and Unique Nature.—Duon, Inc.,
an Ohio corporation, with its principal cffice and place of business
located in Coral Gables, Fla., and Donald H. Miller and Mary E.
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Miller, officers of said corporation, engaged in the business of offering
for sale and ‘selling a cosmetic preparation designated “Vita-Fluff
Custombilt Cream,” entered into an agreement, in connection with the
dissemination of advertising relating to that product, to cease and
desist from representing directly or by implication :

(@) That, when applied to hair, this preparation will strengthen
the curl, Wlll be absorbed by the halr shaft, is not removed by sham-
pooing, or will not make the hair greasy;

(6) That this cream is of value in the prevention or treatment of
skin wrinkles, that it will increase the fat content of the skin, or that
it will be of value in the treatment of dark circles under the eyes;

(¢) That this cream will be of value in the treatment of allergy,
psoriasis, double chin, or brittle nails; or

(d) That this product is substantially different from every other
cream on the market. (122437, May 29, 1950.)

8008. Mattresses—Sample Conformance. —Unlted Mattress Manufac-
turing Co., a Massachusetts corporation with its principal place of
business located in Lawrence, Mass., engaged in offering for sale and
selling in commerce mattresses, entered into an agreement, in con-
nection with the offering for sale, sale, and distribution thereof, to
cease and desist from the use of model mattresses which are not truly
representative of the full size mattresses which it sells. (1-23140,
May 18, 1950.)

8009. Kneeling Device—Unique Business Status.—The Holstein Rub-
ber Products Co., Inc., a Connecticut corporation, with its principal
place of business located in Hartford, Conn., engaged in offering for
sale and selling in commerce a Lneehnrr devme designated “Kneel-O-
Matic,” entered into an agreement, in connection with the offering for
sale, sale, and distribution thereof, to cease and desist from represent-
ing directly or by implication that it is the only manufacturer of auto-
matic kneeling devices. (1-22526, May 29, 1950.)

8010. Correspondence Courses in Languages—History, Personnel, Prices,
ete.—Outlet Book Co., Inc., trading also as Living Languages Divi-
sion, Crown Publishers, a New York corporation with its principal
place of business located in New York, N. Y., advertiser-vendor, en-
gaged in the business of offering for sale and selling in commerce
courses of instruction in languages designated as “Living Language”
courses, entered into an agreement, in connection with the offering for
sale, sale, or distribution thereof, to cease and desist from representing,
directly or by implication:

(1) That its said language courses are 1dent1cal with the Army
language courses; or that its said courses were used to teach foreign
languages to men and women in the armed services;

(2) That Ralph W. Weiman is the country’s foremost or best

RE4002—52——R1
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equipped language expert; or that he was personally responsible for
devising, developing or perfecting the language coursés used by the
armed forces;

(3) That said corporation maintains a faculty or teaching service to
ald students of its language courses;

(4) That the price of said courses is 40 percent less than that of any
similar course on the market.

Outlet Book Co., Inc., further agreed that it will forthwith cease
and desist as aforesaid from:

(5) Using the abbreviation “Dr.” in connection with the name of
any representative of the said Outlet Book Co., Inc., or otherwise
representing that any such person has received a doctorate or the
degree of a doctor from an accredited institution of learning, when
such is not the fact;

(6) Representing that persons taking such courses will learn to
speak French or Spanish in seven days, or that they will learn French
or Spanish without study or concentration, or that whoever takes such
courses will be reading and speaking conversational French and
Spanish fluently within a month ; or in any other manner exaggerating
the speed within which, or the ease or degree of thoroughness by which,
a person taking the aforesaid language courses will be enabled to
learn, speak, read, or write Spanish, French, or any other foreign
language. (1-21127, May 29, 1950.)

8011. Correspondence Course in Maintenance of Radio and Television
Equipment—Results.—National Radio Institute, a District of Columbia
corporation, with its principal office and place of business located in
Washington, D. C., engaged in the business o1 offering for sale and
selling, in commerce, a correspondence course of instruction in the
operation and maintenance of radio and television equipment, entered
into an agreement, in connection with the offering for sale, sale, and
distribution thereof, to cease and desist from representing :

That students obtain experience in the field of television unless ex-
pressly limited to so much of the subject as is actually covered by the
experiments included in said course. (1-22507, May 29, 1950.)

8012. Punchboards—Lottery Schemes.—Clifford H. Jenkinson and
Joseph W. Koll, copartners trading as Hub Sales Co., with their
principal place of business located in Spokane, Wash., engaged in the
business of offering for sale and selling punchboards in combination
with other merchandise, in interstate commerce, in competition with
other individuals, firms, and corporations likewise engaged, entered
into an agreement to cease and desist from :

Selhnof or distributing in commerce, as commerce” is defined in the
Federal Trade Commlsmlon Act, punchboards or other lottery devices
which are to be used or may be used in the sale or distribution of
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merchandise to the public by means of a game of chance, gift enter-
Pprise, or lottery scheme.

Clifford H. Jenkinson and Joseph W. Koll, and each of them, further
agreed that, in connection with the offering for sale, sale, and distribu- .
tion of said merchandise, to cease and desist from :

(@) Selling or distributing merchandise so packed or assembled that

sales thereof to the public are made or may be made by means of a
game of chance, gift enterprise, or lottery scheme; or

(b) Supplying to, or placing in the hands of, othel s, punchboards or
other lottery devices with assortments of merchandise which said
punchboards or other lottery devices are to be used or may be used in
selling or distributing said merchandise to the public. (1-22953, June
7, 1950.)

8013. Floor Coating—Durability.—Rock-Tred Corp., an Illinois cor-
poration, with its principal place of business located in Chicago, I11.,
advertiser-vendor, engaged in offering for sale and selling in com-
merce a floor covering or coating designated “Resn-X,” entered into
an agreement, in connection with the offering for sale, sale, and dis-
tribution thereof, to cease and desist from representing directly or
by implication:

1. That the product is impervious to solvents;
© 2. That the use of the product will put an end to floor problems
forever. (1-23180, June 7, 1950.) .

8014. Pumps——Competltlve Products.—Standard Steel VVorks, a Mis-
souri corporation, with its principal place of business located in North
Kansas City, Mo., advertiser-vendor, engaged in offering for sale and
selling in commerce single jet type pumps and bituminous heating
and spraying equipment, entered into an agreement, in connection
with the offering for sale, sale, and distribution thereof, to cease and
desist:

(1) From representing that the spur-gear type pump has four bear-
ings and two stuffing boxes and causes the material to foam and churn;

(2) From representing that the rotating-plunger type pump has
two bearings and two stuffing boxes to repair, adjust, or replace, and
pushes the material through a labyrinth of passages, stops and abrupt
changes causing the material to foam and churn (121952, June
8, 1950.)

8015. Hair and Skin Preparations—Qualities, Composition and Competi-
tive Products.—Benjamin D. Baxter, an individual doing business un-
der the trade name of Kreem of Herb Laboratories, with his place of
~ business located in Brooklyn, N. Y., engaged in the business of offering
for sale and selling preparations designated “Kreem of Herb Sham-
poo,” “Kreem of Herb Hair Conditioner,” “Kreem of Herb Skin
Cream,” and “Kreem of Herb Hand Lotion;” entered into an agree-
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ment, in connection with the dissemination of advertising relating to
those products, to cease and desist from representing, dlrectly or by
implication :

(@) That any of such preparations is compounded wholly of organic
substances and that the use of such preparations or any of them will
maintain the natural or youthtful condition of the hair or skin;

(5) That Kreem of Herb skin cream penetrates the pores of the
skin, activates the skin, assists skin glands, or gives natural lubrication
to skin glands, and that such preparation is the only skin cream in
which there is no mineral oil, petroleum, or paraffin wax;

(¢) That skin preparations which contain petroleum oils clog or
tend to clog the skin. (1-22501, June 9, 1950.)

8016. Supports for Anatomical Condltlons—Quahtles, Doctors’ Recom-
mendation, ete.—S. H. Camp & Co., a Michigan corporation, with its
principal oftice and place of business located in Jackson, Mich., adver-
tiser-vendor, engaged in the business of manufacturing and offering
for sale and selling devices, supports in various forms and styles offered
for use in specific anatomical conditions under the brand name “Camp,”
entered into an agreement, in connection with the dissemination of
advertising relating to such products, to cease and desist from repre-
senting directly or by implication:

(a) That the use of said supports is indicated generally in cases of
pregnancy, after-pregnancy or after operations;

(0) That these supports are recommended by physicians in other
than certain individual cases;

(¢) That Camp supports do not apply pressure or constriction; or

(d) That Camp supports have any usefulness other than providing
a measure of support to and a change of position of certain parts of the
body to which they may be applied during the time said supports are
worn. (1-23194, June 8, 1950.)

8017. Spaghetti Products—Red Cross Sponsorship.—The John B.
Canepa Co., an Illinois corporation, with its principal office and place
of business located in Chicago, I1l., engaged in the business of offering
for sale and selling food products designated “Red Cross Spaghetti”
and “Red Cross Macaroni,” entered into an agreement, in connection
with dissemination of advertising relating to those products, to cease
and desist from:

Representing directly or by implication that the said products are
sponsored by, approved by, or in any way connected with the American
National Red Cross: Provided, That it may use (subject to the permis-
sible limits prescribed by the act of January 35, 1904, as amended by
sec. 4 of the act of June 23, 1910), the words “Red Cross™ or the mark
of a Greek Red Cross in such advertising, but only if in each advertise-
ment containing said words or said design it is clearly disclosed that
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said products have no connection whatsoever with the American
National Red Cross. (1-19013, June 15, 1950.)

~ 8018. Insecticide—Effectiveness and Comparative Merits.—Cenol Co.,
Inc., an Illinois corporation, with its principal place of business located
in Chicago, I11., engaged in offering for sale and selling in commerce
an insecticide designated “1068 Cenol Tensite,” entered into an agree-
ment, in connection with the offering for sale, sale, and distribution
thereof, to cease and desist from disseminating any advertising which
represents directly or by implication:

(1) That the preparation, when used in accordance with directions,
will kill carpet beetles;

(2) That the preparation can be used to kill ér control flour beetles
infesting flour; _

(3) That the preparation is more effective than DDT in the control
of roaches by any specifically designated ratio when such relative
effectiveness does not apply to actual conditions of use; and

(4) That the preparation has substantially greater eflectiveness than
DDT in controlling any species of insects other than roaches. (1~
21937, June 19, 1950.)

8019. Poultry Feeds With “Built-In Worm Control”—Qualities.—Spear
Mills, Inc., a Missouri corporation, with its principal place of business
located in Kansas City, Mo., engaged in the business of offering for-sale
and selling various forms of Spear poultry feeds described as having
“Built-In Worm Control,” entered into an agreement, in connection
with the dissemination of advertising relating to said poultry feeds, to
cease and desist from representing directly or by implication :

(1) That such products keep or help to keep poultry worm free;

(2) That such products control worms in poultry, unless clearly
limited to the types of worms against which the products are effective
as control measures;

(3) That such products can be used in a flock of poultry without .
shiock to the systems of the birds and without reduction in the rate of
egg laying. (1-22485, June 19, 1950.)

8020. Women'’s Garments, etc.—Fiber Content and Prices—Stern Bros.,
a New York corporation, with its principal office and place of business
located in New York, N. Y., engaged in the business of offering for
sale and selling various products, including women’s garments and
rugs, entered into an agreement, in connection with the offering for
sale, sale, and distribution thereof, to cease and desist, with respect
thereto, from: : :

(«) Advertising for sale or selling as “linen™ any garment the fiber
content of which is not linen exclusively ;

(b) Advertising for sale or selling as “nylon,” any garment the
fiber content of which is not nylon exclusively;
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(¢) Advertising for sale or selling articles composed in part or
in whole of rayon without clearly disclosing the rayon and other
content of such articles, designating each constituent fiber thereof
in the order of its predominance by weight, beginning with the largest
single constituent; or

(d) Representing that any article is regularly sold at any specified
price, unless said price is that at which the article is usually sold.
(123178, June 21, 1950.)

8021. Cigarettes—Comparative Merits and Qualities.—Brown & Wil-
liamson Tobacco Corp., a Delaware corporation, with its principal
place of business located in Louisville, Ky., advertiser-vendor, en-
gaged in the business of offering for sale and selling in commerce,
cigarettes designated as “Life,” entered into an agreement, in cou-
nection with the offering for sale, sale, and distribution thereof, to
cease and desist from representing, directly or by implication :

(1) That said cigarettes are safer for the throat, safer for the lungs,
better for health or give safer smoking pleasure than other cigarettes;

(2) That said cigarettes or the smoke therefrom contain less irvi-
tating tars than other cigarettes or the smoke therefrom;

(3) That said cigarettes may be smoked to the full extent of any-
one’s desire without irritation ov ill effects. (1-23239, June 21, 1950.)

8022. Electric Fence Controllers—Safety and Manufacture.—Interna-
tional Electric Co., an Illinois corporation, with its principal place of
business located in Chicago, Ill., advertiser-vendor, engaged in the
business of offering for sale and selling in commerce, electric fence
controllers, including a controller designated as “Model 106 Maxi-
Shok,” entered into an agreement, in connection with the offering for
sale, sale, and distribution thereof, to cease and desist from repre-
senting, directly or by implication :

(1) That its “Model 106 Maxi-Shok” controller is safe;

(2) That its controllers, or any thereof, are so constructed as to
insure freedom from service worries. (1-22765, June 22, 1950.)

8023. Miscellaneous Merchandise—Supplying Lottery Devices, ete.—
George J. Wanisko, an individual trading as George Sales Co., with
his principal place of business located in Northampton, Pa., engaged
in the sale and distribution of numerous articles of merchandise, in-
cluding, among others, watches, rings, choker sets, and cameras, en-
tered infto an agreement, in connection with the offering for sale, sale,
and distribution thereof, to cease and desist from:

(«) Supplying to or placing in the hands of agents, distributors,
cealers, members of the public, or others, push cards or any other
devices which are to be used or may be used in the sale or distribution
of his merchandise, or any merchandise, to the public by means of a
game of chance, gift enterprise, or lottery scheme; or
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(b) Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme. (1-23335,
June 28, 1950.)

8024. Window Materials—Qualities.—Arvey Corp., an Illinois corpo-
ration, with it principal office and place of business located in Chicago,
111, engaged in offering for sale and selling in commerce, window
materials designated “R-V-Lite,” advocated as substitutes for glass
window materials, entered into an agreement, in connection with the
offering for sale, sale, and distribution thereof, to cease and desist from
representing :

(a) That the materials are moistureproof;

(5) That the materials designated “R-V-Lite 100-C,” “R-V-Lite
200-P,” and “R~V-Lite 400-T” are not adversely affected by weather
or that they remain weatherproof or waterproof;

(¢) That the material designated “R~V-Lite 100—C” will not crack
or become brittle or that it transmits more radiant heat from sunlight
than does ordinary glass; ’

(d) That the materlal designated “R—V—the 400-T” will not dis-
-color or that it effects an appreciable transmittance of the ultraviolet

- rays; '

(e) That the materials transmlt rays which are essential to health
or growth;

(#) That the use of its plastic-coated window materials in poultry
or other farm buildings will cause animals housed therein to be
healthier or sturdier or to grow faster or that the said materials will
cause hens to lay more and larger eggs than will be the case where
ordinary. glass is used, unless such representations are clearly and
expressly limited to the benefit which may result from exposure to such
ultravoilet rays as may be transmitted by said materials where such
rays adequately compensate for a deficiency of vitamin D in the diet;

(¢) That the use of its plastic-coated window materials in poultry
houses will prevent such conditions as leg weakness and crooked
breast bones, unless such representations are clearly and expressly
limited to the benefits which may result from exposure to such ultra-
violet rays of the sun as may be transmitted by such materials where
such rays adequately compensate for a deficiency of vitamin D in the
diet. (1-22779, June 28, 1950.)

8025. Electric Water Heater—Qualities and History.—Adolph Gross-
man, an individual trading as Metropolitan Electronics & Instru-
ments Co., with his principal place of business located in New York,
N. Y., advertiser-vendor, engaged in the business of offering for sale
and selling in commerce, an electric water heatting device designated
as the “DeLuxe Heater,” entered into an agreement, in connection
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with the offering for sale, sale, and distribution thereof to cease and
desist from: _

(1) Exaggerating the speed with which said device will provide
running hot water or exaggerating the quantity of hot water which it
will provide;

(2) Representing that said device is revolutionary or new. (1-
22924, June 29, 1950.)

8026. Dry Rug Shampoo-—Qualities.—Puritan Sales Co., a Georgia
corporation, with its principal place of business located in Atlanta,
Ga., advertiser-vendor, engaged in the business of offering for sale
and selling a preparation designated “Puritan Dry Rug Shampoo,”
entered into an agreement, in connection with the offering for sale,
sale, or distribution thereof, to cease and desist from representing,
directly or by implication, that said preparation:

Will restore faded or soiled colors in rugs. (1-21395, June 29,
1950.) v

8027. Pencils—Comparative Merits and Tests.—Eberhard Faber Pen-
cil Co., a New York corporation, with its principal office and place
of business located in Brooklyn, N. Y., advertiser-vendor, engaged
in offering for sale and selling in commerce pencils designated “Mon-
gol pencils,” entered into an agreement in connection with the offering
for sale, sale, and distribution thereof, to cease and desist from:

(a) Representing that the pencils stay sharper longer than every
other well-known pencil in the same price range or that said pencils
are superior in point sharpness to every other well-known pencil in
the same price range;

(b) Representing that scientific laboratory tests of every well-
known pencil in the same price range conclusively prove point sharp-
ness superiority for the Mongol pencils by 29 percent. (1—22367,
June 30, 1950.)

8028. Electric Water Heater—Qualities, Safety and Laboratory Status.—
Jiffy, Inc., an Illinois corporation with its principal place of business
located in Chicago, Ill., advertiser-vendor, engaged in the business
of offering for sale and selling in commerce an electric hot water
heating device designated as the “Jiffy Electric Hot Water Heater,”
which device consists of an electrical element with a non-detachable
cord, vhen in use, the heating portion of the device is immersed in a

“vessel of water and the nondetachable cord, which consists of heavily
insulated Wires, is connected to an electrical outlet, entered into an
agreement, in connection with the offering for sale, sale, and distri-
bution thereof to cease and desist from: -

(1) Exaggemtmo the speed with which said device will provlde
steaming hot water or will provide hot water in quantity;

(2) Distributing or selling said devices unless the word “caution”
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or “warning” together with adequate directions for safe use of the
device is firmly affixed thereto in a lasting manner plainly informing -
the user that failure to carefully follow directions may result in
dangerous electric shock ;

(3) Using the word “laboratories” or other word or term of like
meaning in connection with its corporate name, or otherwise repre-
senting, directly or inferentially, that it maintains a laboratory,
unless it actually owns and operates or directly and absolutely con-
trols a laboratory containing equipment and apparatus for study
and experimentation by scientists or technicians employed for the
conduct of research in connection with electric water heating devices
or other products. - (1-23120, June 30, 1950.)

7813.2 “Jump Boots”—Nature, Army Specifications and Composition.—
This stipulation has been amended so that it now reads:.

Georgia Shoe Mamufacturing Co., Inc., a Georgia corporation,
with its principal office and place of business located in Flowery
Branch, Ga., advertiser-vendor, engaged in the business of offering
for sale and selling shoes, including a style known as “Jump Boots,”
in interstate commerce, entered into an agreement, in connection with
the offering for sale, sale and distribution thereof, to cease and desist
from representing, directly or by implication:

() Pictorially or otherwise, that said boots are regulation para-
troop boots, or are manufactured in accordance with specifications
for paratroop boots for use by the armed services; or

(b) That said boots are made from elk-finish cowhide, or that
they have two full grain outer soles or a steel instep shank.

Georgia Shoe Manufacturing Co., Inc., further agreed that the
aforesaid amendment shall be effective as of the date of the approval
thereof by the Federal Trade Commission. (1-21928, Nov. 18, 1949.)

1 Amended.
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